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2  OF  THE  INSTRUMENT  OF  DEMISE  [Part  V. 

leasing  without  deed  did  not  extend  to  a  corporation  aggre- 
gate^ an  allegation  of  a  demise  by  them^  not  saying  that  it 
was  under  seal^  has  been  held  good  after  verdict^  the  court 
implying  a  deed  (rf). 

Parol  leases  were  early  discountenanced  in  equity;  and  we 
find  Sir  Thomas  Egerton,  the  Lord  Keeper,  pronouncing 
openly,  in  the  reigns  of  Queen  Elizabeth  and  the  first  King 
James,  that,  for  avoiding  perjuries  and  other  abuses,  he  would 
not  give  help  to  a  lease  claimed  by  parol  only  (c) ;  and  that 
it  were  good  for  the  commonwealth  if  no  lease  parol  were 
allowed  by  the  law,  nor  promises  to  be  proved  by  witnesses, 
"  considering  the  plenty  of  witnesses  now-a-days  which  are 
testes  diabolicesy  qui  magisfame  quamfamdmoveniur*'  (/). 

And  it  was  afterwards  enacted  by  the  statute  of  frauds  (jf), 
that  all  leases,  estates,  interests  of  freehold,  or  terms  of  years, 
or  any  uncertain  interest,  of,  in,  to,  or  out  of,  any  messuages 
manors,  lands,  tenements,  or  hereditaments,  made  or  created 
by  livery  and  seisin  only,  or  by  parol,  and  not  put  in  writing, 
and  signed  by  the  parties  so  making  or  creating  the  same,  or 
their  agents  thereunto  lawfully  authorised  by  writing,  should 
have  the  force  and  effect  of  leases  or  estates  at  will  only,  and 
should  not  either  in  law  or  equity  be  deemed  or  taken  to 
have  any  other  or  greater  force  or  effect,  any  consideration 
for  making  any  such  parol  leases  or  estates  to  the  contrary 
notwithstanding. 

The  second  section,  however,  excepted  all  leases  not  exceed- 
ing the  term  of  threejrears  from  the  makinf^^hereof,  where- 
upon  the  rent  reserved  to  the  landlord  during  such  term 
should  amount  to  two-third  parts  at  the  least  of  the  full 
improved  value  of  the  thing  demised. 

Before  this  statute  was  passed,  if  a  man  by  his  wiU  declared 
that  he  had  made  a  lease  to  another  for  twenty-one  years,  the 

1  Har.  &  Wol.  61.  Bridgland  v.  Shap-  tridge  v.  Bell,  1  Ld.  lUym.  136.    Yar- 

ter,  5  Mees.  &  Wei.  375.     Doe  dem.  borough  v.  The  Bank  of  England,  16 

Morgan  v.  Powell,  8  Scott's  N.  R.  687.  East,  6. 

693.  700-1.    Regina  v.  The  Marquis  of  («)  Gary,  10.     T.  T.  40  Eliz. 

Salisbury,  8  Adol.  &  EU.  716.  738 ;  (/)  Gary,  38.    8th  June,  1  Jac 

S.  C.  3  Nev.  &  Per.  476.  {g)  29  Car.  2.  c.  3.  s.  1. 
(rf)  Bird  r.  Higginson,  sup.     Par- 
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word  had  would  have  been  taken  in  the  present  tense  as  the 
word  did,  and  would  have  created  a  valid  lease  (A). 

The  statute,  leaving  untouched  leases  of  incorporeal  here- 
ditaments and  of  chattels,  effected  an  alteration  in  the  mode 
of  leasing  corporeal  property  only,  by  requiring  a  writing 
signed  by  the  party  making  the  lease,  or  his  agent  (i).  Any 
writing  was  sufficient.  In  fact,  a  lease  might  be  collected 
from  a  correspondence  ij). 

Though  a  deed  was  not  made  necessary,  the  practice  of 
granting  leases  by  deed  soon  became  usual,  particularly  where 
the  property  was  valuable,  or  the  term  of  long  duration. 

A  further  change,  however,  was  lately  made  by  the  act  ''to 
simplify  the  transfer  of  property"  (A:)  which  provided  (/),  that 
no  lease  in  writing  of  any  freehold,  copyhold,  or  leasehold 
land,  should  Be  valid  as  a  lease,  unless  the  same  should  be 
made  by  deed;  but  as  it  conmienced  and  took  effect  from 
the  Slst  of  December,  1844,  and  did  not  extend  to  any  deed, 
act,  or  thing,  executed  or  done,  or  (except  as  to  certain  matters 
relating  to  contingent  remainders,)  to  any  estate,  right,  or 
interest,  created  before  the  1st  of  January,  1845,  leases  made 
before  that  time  were  not  affected  by  its  provisions.  It  has 
since  been  repealed,  as  from  the  1st  of  October,  1845,  by  an  act 
of  8  &  9  yict.(m),  which  enacted  (n),  that  a  lease  required  by 
law  to  be  in  writing  ofany  tenements  or  hereditaments  made 
after  that  day  shall  be  void  at  law  unless  made  by  deed. 

Hence,  leases  made  previously  to  31  December,  1844,  are 
not  subject  to  the  provisions  either  of  the  act  of  7  &  8  Vict. 
c.  76.,  or  of  8  &  9  Vict.  c.  106.  And  as  the  latter  applies 
exclusively  to  leases  required  by  law  to  be  in  writing,  and  as 
leases  falling  within  the  exception  of  the  statute  of  frauds 
(viz.  leases  not  exceeding  the  term  of  three  years  from  the 
making  thereof,  whereupon  the  reserved  rent  shall  amount  to 

(k)  DftL  34.  pi.  24.  187.  194;  S.  C.  5  Soott»  515. 

(t)  Farmer  dem.  Earl  v.  Rogers,  (ik)  7  &  8  Vict.  c.  76. 

2  Wa».  26.  (0  Sect  4. 

(»  Jones  V.  Reynolds,  1  Q.  B.  506.  (m)  8  &  9  Vict.  c.  106.  s.  1. 

514.     Chapman  v,  Bluck,  4  Bing.  N.  C.  (n)  Sect.  3. 
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two-third  parts  at  least  of  the  full  improved  value,)  are  not 
required  to  be  in  writing,  it  follows  that  they  remain  as  at 
common  law.  It  is  necessary,  therefore,  to  notice  the  con- 
struction of  the  2nd  section  of  the  statute  of  frauds. 

To  bring  a  lease  for  three  years  within  the  exception,  the 
term  must  be  computed  from  the  time  of  the  contract,  and 
not  for  three  years  to  commence  from  a  future  day  (o).  But 
a  lease  for  a  less  term  than  three  years  may  be  made  to  begin 
in  Jiituro,  provided  it  do  not  exceed  altogether  three  years 
from  the  making  (p). 

A  parol  lease  for  seven  years  is  not  good  even  for  three  (g); 
though  such  a  lease  will  be  presumed  to  be  by  deed  or  writing, 
as  the  case  may  require,  unless  expressly  stated  to  be  by  parol ; 
as  otherwise  it  would  have  no  legal  operation  (r). 

It  is  observable,  that  what  was  considered  a  tenancy  at 
will  when  the  statute  of  frauds  was  passed,  is  now  generally 
construed  to  constitute  a  tenancy  from  year  to  year  («). 

A  parol  lease  warranted  by  the  second  section  of  the  statute 
may  be  as  special  in  its  terms  as  a  written  one  {i). 

The  fourth  section  of  the  same  statute  provides,  that  no 
action  shall  be  brought  whereby  to  charge  any  person  upon 
any  contract  or  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them ;  or  upon  any  agree- 
ment that  ia  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof;  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorised.    But  leases  not  exceeding  three  years. 


(o)  Rawlins  v.  Turner,  1  Ld.  Raym. 
736.    Anon.  12  Mod.  610,  case  1021. 

(p)  Ryley  v.  Hicks,  1  Stra.  651; 
Bnll.  N.  P.  177.  Edge  v.  Strafford, 
1  Crompt.  &  Jerv.  391.  396;  S.  C. 
1  Tyrw.  293,  the  second  page  of  that 
number. 

(q)  Doe  dem.  Hillingsworth  v.  Sten- 
nett,  2  Esp.  717-8. 

(r)  Rex  V.  The  Inhabitants  de  Little 


Dean,  1  Stra.  555.  And  see  Atkinson 
V.  Coatsworth,  1  Stra.  512;  S.  C.  8 
Mod.  33. 

(s)  Clayton  v.  Blakey,  8  Term  Rep. 
3.  Thunder  v.  Belcher,  3  East,  451. 
And  see  Goodtitle  dem.  Galloway  v. 
Herbert,  4  Term  Rep.  680. 

(ty  Lord  Bolton  v.  Tomlin,5  Adol.& 
Ell.  856.  864;  S.  C.  1  Nev.  &  Per.  247. 
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DEED-POLL : — INDENTURE. 


under  a  rent  of  two-thirds  of  the  full  improved  value^  have 
always  been  considered  as  excepted  from  that  section  by  the 
operation  of  the  second  (w).  The  effect  of  the  statute  of 
frauds^  (said  Mr.  Justice  Bayley^)  as  far  as  it  applies  to  parol 
leases  not  exceeding  three  years  from  the  makings  is  this^ 
that  the  leases  are  valid^  and  that  whatever  remedy  can  be  had 
upon  them^  in  their  character  of  leases^  may  be  resorted  to ; 
but  they  do  not  confer  the  right  to  sue  the  lessee  for  damages 
for  not  taking  possession  {x), 

A  deed  when  necessary  to  the  validity  of  a  lease  may  be 
either  polled  or  indented.  The  latter  is  generally  preferred  for 
the  many  advantages  which  it  possesses  over  the  former;  for 
example^  it  may  operate  by  estoppel  (y),  and  contain  covenants 
on  the  lessee's  part^  objects  which  cannot  be  attained  by  a 
deed-poll^  formerly  called  charta  de  und  parte,  which,  strictly 
speakings  is  not  an  agreement  between  two  persons  {z),  but  a 
declaration  by  the  party  executing  it  of  an  act  done,  or 
intended  to  be  performed  by  him,  in  favor  of  some  other 
person.  The  lessee's  acceptance  of  an  interest  under  the 
instrument,  and  which  acceptance  will  be  implied  until  he 
expressly  dissent  from  it  (a),  may  render  him  liable  to  a 
distress,  or  an  action  of  debt,  for  non-payment  of  rent ;  but 
it  is  apprehended  that  he  cannot  be  liable  to  an  action  of 
covenant  {b) J  as  a  covenant,  with  a  few  exceptions  (c),  can  only 


(«)  Lord  Bolton  v.  Tomlin,  sup. 
Edge  V.  Strafford,  1  Grompt.  &  Jerr. 
391;  S.  G.  1  Tyrw.  293,  the  second 
page  of  that  number. 

(x)  Edge  V.  Strafford,  sup.  And 
see  Imnan  v.  Stamp,  1  Stark.  12. 

(y)  See  as  to  this,  anto,Vol.  I,  p.  55. 

(2)  Lock  V.  Wright,  1  Stra.  571; 
&  C.  8  Mod.  40.  Pordage  v.  Cole, 
I  Saund.  319.    Co.  Lit  363,  b. 

(a)  Gorton  v, ,  2  RoL  Ab.  787. 

pi.  7.  Gilb.  Uses,  224,  3d  edit. 
Thompson  v.  Leach,  2  Vent  198. 
201;  S.  G.  3  Mod.  296. 

(6)  Chancellors.  Poole,  2  Dougl.  764. 
Stunes  V,  Morris,  1  Yes.  &  6.  14. 
Wilkins  v.  Fry,  1  Meriv.  266;  2  Rose, 


371,  it  is  submittod,  do  not  impugn 
this  position.  From  the  imperfect  re- 
port of  Norris  V,  Elsworth,  Freem. 
K.  B.  463,  it  cannot  be  collected  whe- 
ther the  lease  was  by  deed-poll  or 
indenture.  Gross  v.  Powell,  Cro.  Eliz. 
438,  was  in  debt.  But  see  Knipe  o. 
Palmer,  2  Wils.  1 33,  per  Clive,  J.,  and 
Michell  V.  Dunton,  or  Donton,  Ow. 
54.  91. 

(c)  By  the  custom  of  London,  22 
Ed.  4.  2,  a.  Priv.  Lond,  149.  F.  N.  B. 
146,  A.  Com.  Dig.  London,  (N.  1). 
By  the  custom  of  Bristol,  Wade  v. 
Benbow,  1  Leon.  2.  In  tiie  case  of 
the  King's  lessee  by  patent,  Ewre  v. 
StinckUnd,  Cro.  Jac.  240.    Brett  v. 


6 


OF  THE  INSTRUMENT  OF  DEMISE. 


[Part  V. 


be  created  by  deed  executed  by  the  covenantor.  If  a  deed- 
poll  be  adopted^  all  covenants  on  the  tenant's  part^  as  to 
painty  repair^  insure^  &c.^  must  be  dispensed  with. 

Some  persons  {d),  indeed^  maintain  that  acceptance  of  a 
lease^  and  an  entry  on  the  land^  will  render  the  lessee  charge- 
able with  the  covenants :  in  support  of  which  position  a  case 
in  one  of  the  year  books  {e),  and  to  be  found  in  Co.  Lit.  (/), 
is  usually  cited  as  an  authority;  but^  as  the  form  of  action 
there  was  debt  and  not  covenant^  it  is  submitted  that  it  does 
not  support  the  position  {g).  At  all  events,  it  is  the  safer 
course  in  practice  to  prepare  the  lease  by  indenture;  and,  for 
the  same  reasons,  to  secure  its  execution  by  the  lessee  as  well 
as  the  lessor,  or  the  execution  of  a  counterpart  by  the  lessee. 

The  form  prescribed  by  the  act  ^'  to  facilitate  the  granting 
of  certain  leases  "  (A)  adheres  to  the  indenture. 

A  lease  by  deed  executed  after  the  31st  of  December,  1844, 
and  purporting  to  be  an  indenture,  wlQ  have  the  effect  of  an 
indenture,  although  not  actually  indented  (t).  The  11th 
section  of  7  &  8  Vict.  c.  76,  now  repealed,  which  enacted 
that  it  should  not  be  necessary  in  any  case  to  have  a  deed 


Gmnberland,  Cro.  Jac.  399.  521 ;  S.  C. 
3  Bulstr.  163;  1  RoL  359 ;  2  Rol.  63 ; 
Poph.  136;  Godb.  276.  Wooton  v. 
Hele,  1  Mod.  291-2. 

(d)  4  Cru.  Dig.  393.  3d  Ed.  s.  4, 
where  the  word  by  two  perBODB  is  in- 
serted instead  of  to.  Com.  Dig  Cove- 
nant, (A.  1.)  Yin.  Ab.  Condition, 
(I.  a.  2.)  Dy.  1 3.  b.  pL  66.  2  Rol.  63. 
Recognised  by  Lord  Coke,  3  Bulstr. 
164.  1  RoL  359.  2  Rol.  63.  Co.  Lit 
230,  b.  note  (1)  by  Butler.  Co.  lit. 
by  Thomas,  vol.  ii.  p.  229.  n.  (F).  See 
also  Burnett  v.  Lynch,  5  Bam.  &  Cres. 
589.  596;  S.  C.  8  Dow.  &  Ry.  368. 
Staines  v.  Morris,  1  Yes.  &  B.  14. 
Hawkins  v.  Sherman,  3  Car.  &  Pa. 
459.  462;  and  the  Durham  and  Sun- 
derland Railway  Company  v.  Walker, 
2  Q.B.  940.  954,  perColtman,  J.;  S.C. 
2  Ga.  &  Day.  326. 

(e)  38  Ed.  3.  8,  [A]. 

(/)  Co.  Lit.  231,  a.     Lord  Coke  re- 


fers to  two  other  oases  in  the  year 
books;  3  H.  6. 26,  [BJ,  &  45  Ed.  3.1 1, 
12;  the  former  of  which  is  also  in  debt, 
and  the  latter  is  unconnected  with  our 
subject 

(g)  This  view  of  the  law  which  the 
audior  formerly  took  in  his  Treatise 
on  the  Law  of  Covenants,  p.  \0,et  teq,^ 
has  since  been  confirmed  by  Penne- 
father,  C.  J.,  in  Brown  v.  McFamn, 
5  Irish  Law  Rep.  212.  216,  who  said, 
that  the  author  was  perfectly  warranted 
in  his  deduction: — ^that  the  action  of 
covenant  can  only  be  supported  (ex- 
cept in  the  case  of  a  special  custom,  or 
on  a  contract  with  the  Grown,)  against 
a  party  who,  by  himself,  or  some  other 
person  acting  on  his  behalf,  has  exe- 
cuted a  deed  under  seal. 

{k)  8  &  9  Yict  c.  124. 

(0  7  &  8  Yict  c.  76,  8.  11;  and8  & 
9  Yict.  c.  106.  8.  5. 


Ch,  L]  kind  of  deed.  7 

indented,  waa  ambiguotis^  as  it  might  either  refer  to  the  mere 
mechanical  act  of  cutting  or  indenting  the  parchment  or 
paper  of  the  deed,  or  to  the  drcomstanoe  of  the  instrument 
b^ng  an  indenture,  as  distinguished  from  a  deed-poll. 

The  deed  hitherto  adopted  in  the  case  of  a  lease  for  years 
has  almost  invariably  been  a  common  law  lease,  with  ^'  demise 
and  lease''  as  the  operative  words,  the  lessee's  estate  being 
perfected  by  entry,  without  which,  though  tenant  for  most 
purposes^  he  cannot  maintain  an  action  of  trespass  (A).  It  is 
clear,  however,  that  a  lease  for  years  may  be  made  by  a  bar- 
gain and  sale  without  enrolment  (Q,  or  a  covenant  to  stand 
seised  (m),  or  a  lease  and  release,  or  feoffment  to  uses ;  the 
estate,  by  virtue  of  the  statute  of  uses  (n),  becomiug  abso- 
lutely vested  in  the  bargainee,  covenantee,  or  cestui  que  use, 
before  entry,  so  as  to  sever  the  term  from  the  reversion ;  but 
not  to  enable  him  to  bring  trespass  till  entry  {o). 

It  is  scarcely  necessary  to  observe,  that  the  bargain  and 
sale,  and  covenant  to  stand  seised,  must  be  supported  by  the 
proper  considerations;  the  former  by  money  or  money's 
worth;  the  latter  by  marriage  or  blood. 

Leases  for  lives  were  heretofore  usually  made  by  a  deed 
of  demise  accompanied  with  livery  of  seisin;  and,  where  a 
corporation  was  lessor,  were  necessarily  so  made;  though, 
except  in  the  case  of  a  corporation,  a  bargain  and  sale 
enrolled,  a  covenant  to  stand  seised,  or  a  lease  and  release, 
would  have  effected,  and  will  still  effect,  the  desired  end. 
The  act  of  7  &  8  Vict.  c.  76  (/?)  provided  (y),  that  every  person 
might,  from  the  Slst  of  December,  1844  (r),  convey  by  any 
deed,  without  livery  of  seisin,  or  inrolment,  or  a  prior 
lease^  all  such  freehold  land  as  he  might  before  the  passing 

(ilr)  Edge  u.  Strafford,  1  Crompt  Sl  3  Burr.  1446. 

Jcrv.  391-8;  S.  C.  1  T^rw.  293,  the  (n)  27  Hen.  8.  c.  10. 

second  page  of  that  number.  (o)  Lutwich  v.  Mitton,  sap.     Edge 

(J)  Lotwich  «.  Mitton,  Cro.  Jac  604 ;  v.  Strafford,  sup. 

S.  C.  nom.  Biitton  &.  Lutwich,  W.  Jo.  7 ;  (p)  ^  An  Act  to  simplify  the  transfer 

Cart  66.  Isefaam  v.  Morrice,  Cro.  Car.  of  property." 

110.  (q)  Sect.  2. 

(m)  Right  dem.  Basset  v.  Thomas,  (r)  Sect.  13. 
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of  the  act  have  conveyed  by  lease  and  release^  and  that  every 
such  conveyance  should  take  effect  as  if  it  had  been  made  by 
lease  and  release:  provided  always  that  every  such  deed  should 
be  chargeable  with  the  same  stamp  duty  as  would  have  been 
chargeable  if  such  conveyance  had  been  made  by  lease  and 
release.  But  it  was  shortly  afterwards  repealed^  as  from  the 
1st  of  October,  1845,  by  an  act  of  8  &  9  Vict.  («),  which 
enacted  (/),  that  after  that  day  all  corporeal  tenements  and 
hereditaments  shall,  as  regards  the  conveyance  of  the  imme- 
diate freehold  thereof,  be  deemed  to  lie  in  grant  as  well  as  in 
livery;  and  that  every  deed  which  by  force  only  of  the  enact- 
ment imder  notice  shall  be  effectual  as  a  grant  shall  be 
chargeable  with  the  stamp  duty  with  which  the  same  deed 
would  have  been  chargeable  in  case  the  same  had  been  a 
release,  founded  on  a  lease  or  bargain  and  sale  for  a  year, 
and  also  with  the  same  stamp  duty,  (exclusive  of  progres- 
sive duty)  with  which  such  lease  and  bargain  and  sale  for  a 
year  would  have  been  chargeable. 

This  clause,  though  apparently  applicable  rather  to  the 
transfer  or  conveyance  of  an  existing  interest,  than  the  crea- 
tion of  a  new  and  subordinate  one,  will,  it  is  submitted, 
embrace  a  freehold  interest  by  way  of  demise  or  lease.  If 
so,  there  is  reason  to  believe  that  a  grant  under  the  act  of 
8  &  9  Vict.  c.  106,  will  often  be  substituted  for  a  lease  with 
livery.  In  the  case  of  leases  by  corporations,  there  can  be 
little  doubt  that  the  latter  will  fall  into  disuse.  In  other 
cases,  the  question  of  expense  will  be  balanced  against  the 
inconvenience  of  livery.  If  livery  can  be  made  in  person 
without  trouble,  the  old  form  of  lease  with  that  solemnity 
will  probably  be  adopted,  as  there  will  be  a  saving  of  the 
35^.  stamp  on  the  power  of  attorney  to  make  and  receive 
livery ;  but  where  livery  would  have  to  be  made  by  attorney, 
a  grant  under  the  act  may  be  resorted  to  with  advantage,  the 
additional  lease  for  a  year  stamp  imposed  by  it  being  set-off 
against  the  stamp  duty  payable  for  the  power  of  attorney. 

(«)  8  &  9  Vict.  c.  106.  s.  I.  (0  Sect.  2. 
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The  operative  words  may  then  be  '^  grant  and  demise/'  or 
^'  grant  demise  and  lease/' 

The  4th  section  of  8  &  9  Vict.  c.  106^  enacted  that  the 
word  grant  in  a  deed  executed  after  the  Ist  of  October^  1845, 
shall  not  imply  any  covenant  in  law  in  respect  of  any  tene- 
ments or  hereditaments  except  so  far  as  it  may  by  force  of 
any  act  of  parliament  imply  a  covenant  {u)\  but  it  is  observ- 
able, that  the  effect  of  the  word  demise  in  creating  a  covenant 
for  quiet  enjoyment  (a?)  is  not  taken  away;  though  the  omis- 
sion is  of  no  great  practical  moment,  as  the  implied  covenant 
arising  on  that  word  would  yield  to  any  qualifications  con- 
tained in  the  express  covenant  for  quiet  enjoyment  usually 
inserted  in  leases  (y). 

If  a  feoffment  be  preferred,  (not  being  a  feoffment  made 
under  a  custom  by  an  infant,)  it  will  be  void  at  law  unless 
evidenced  by  deed  (xr) ;  though,  without  doubt,  it  would  be 
good  proof  in  equity  of  a  contract  for  a  lease.  And  it  is  to 
be  noticed,  that  a  feoffment  made  after  the  1st  of  October, 
1845,  will  not  have  any  tortious  operation  (a). 

It  seems  at  last  to  be  decided  that  an  indenture  of  lease 
for  more  than  three  years  need  not  be  signed,  under  the 
statute  of  frauds  (b) . 


(«)  And  see  a  siniilar  proyiaon  in 
7  &  8  Vict  c.  76.  8. 6. 

(x)  Nokes's  case,  4  Co.  80,  b;  S.  C, 
nom.  Nokes  v.  James,  Cro.  Eliz.  674. 
Holder  v.  Taylor,  Hob.  12.  Deering 
V.  Farrington,  1  Mod.  113.  Andrew's 
ease,  Cro.  Eliz.  214.  Coleman  v.  Sher* 
wyn,  1  Show.  79;  S.  C.  1  Salk.  137. 
Merrill  v.  Frame,  4  Tamil  329.  Iggul- 
den  p.  May,  9  Ves.  325.  330.  Burnett 
V.  Lynch,  5  Bam.  &  Cres.  589.  609; 
S.  C.  8  Dow.  &  Ry.  368. 


(y)  Nokes's  case,  sap.  Deering  v. 
Farrington,  sap.  Merrill  v.  Frame, 
sup.  Hayes  v.  Bickerstaff,  Vaagh. 
118.  126. 

(2)  8  &  9  Vict  c.  106,  s.  3. 

(a)  8  &  9  Vict  c.  106,  s.  4.  And 
see  a  similar  provision  in  sect.  7  of 
7  &  8  Vict  c.  76,  now  repealed. 

(5)  Cooch  V.  Goodman,  2Q.  B.  580; 
S.  C.  2  6a.  &  Dav.  159.  Aveline  v. 
Whisson,  4  Man.  &  Gra.  801. 
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CHAPTER  11. 


OF  THE  DATK 


THHE  date  of  the  lease,  which  follows  immediately  after  the 
style  of  the  deed,  where  an  indenture  is  adopted,  but  in 
deeds  poll  is  inserted  in  the  concluding  clause,  ^'  In  witness 
&c.,^^  is  either  express  or  implied :  the  former  is  the  day  and 
year  on  which  the  deed  purports  to  be  made ;  the  latter  is 
the  day  of  the  delivery  (a).  A  lease  is  always  presiuned  to 
be  deUvered  on  the  day  on  which  it  bears  date  (6);  and  when 
the  days  of  the  date  and  of  the  deliyery  are  different,  the 
instrument  takes  effect  &om  the  latter  (c).  And,  in  like 
maimer,  if  there  be  no  date,  or  an  impossible  one,  as  the 
80th  of  February,  it  takes  its  date  and  operation  from  the 
delivery  (d). 

But  where  there  is  a  sensible  date,  the  word  date  in  other 
parts  of  the  deed  means  the  day  of  the  date,  and  not  of  the 
delivery.     Therefore,  where  by  an  indenture,  dated  the  24th 


(a)  Anon.  3  Salk.  120.  Amote  v. 
Bream,  6  Mod.  245 ;  S.  C,  nom.  Armote 
V.  Bream,  Holt,  212. 

(h)  Stone  v,  Grabbam,  1  RoL  3; 
S.  C,  but  not  S.  P.,  2  Bulstr.  217  or 
225.  The  paging  of  this  report  is  very 
inoarrect  throughout  Hall  v.  Denbigh, 
Cro.  EUz.  773.  House  v.  Laxton,  Gro. 
EUz.  890.  Knevytt  v.  Cope,  3  Leon. 
266.  Oaboum  v.  Rider,  Cro.  Jac.  135. 
Ofley  V.  Hicks,  Cro.  Jac.  263-4.  Tay- 
lor V.  Lenne,  2  BoL  479. 

(c)  Goddard*8case,2Co.  5,a.  Clay- 
ton's case,  5  Co.  1.  Cony  v,  Chom- 
ley,  2  Leon.  117.  Armitt,  Armote, 
or  Amotc,  v.  Breame,  1  Salk.  76;  S.C. 
6  Mod.  244;  2  Ld.  Ra^-m.  1076.  1082; 


Holt,  212.  Doe  dem.  Cox  v.  Day,  10 
East,  427.  Steele  v.  Mart,  4  Baxn.  & 
Cres.  272;  S.  C.  6  Dow.  &  Ry.  392. 
And  see  Hedley  v.  Joans,  3  Dy.  307,  a. 
(d)  Goddard's  case,  sup.  Armitt, 
Armote,  or  Amote,  sup.  Cromwell  v. 
Grunsden,  or  Grumsden,  2  Salk.  463; 
S.  C.  1  Ld.  Raym.  335;  S.  C,  nom. 
CrumweU  v.  Grunsdale,  5  Mod.  281. 
Foot  V.  Berkley,  1  Vent  83;  S.  C.  1 
Lev.  234;  1  Sid.  460;  2  Keb.  322. 480. 
514.  611.  654.  673;  Cart  147;  O. 
Bridgm.  by  Bann.  527.  Anon.  1  Mod. 
180.  1  Dy.  93,  b.  n.  (28).  Styles  o. 
Wardle,  4  Bam.  &  Cres.  908;  S.  C. 
7  Dow.  &  Ry.  507.    Co.  Lit  46,  b. 
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of  December^  1822^  certain  premises  were  leased  by  the  de- 
fendant to  tbe  plaintiff  for  ninety-seven  years,  subject  to  an 
agreement  for  an  underlease  to  one  B.  B.,  and  the  defendant 
covenanted  that  he  would,  within  the  space  of  twenty-four 
calendar  months  next  after  the  date  of  the  said  indenture, 
procure  the  said  R.  B.  to  accept  such  underlease  at  a  certain 
rent,  and  that  in  case  B.  B.  would  not  accept  it,  the  defend- 
ant would  within  one  calendar  month  after  the  expiration  of 
the  said  twenty-four  calendar  months,  repay  to  the  plaintiff 
a  certain  sum ;  it  was  held,  that  the  defendant  was  liable  to 
pay  the  sum  at  the  expiration  of  the  twenty-five  calendar 
months  after  the  date  of  the  indenture,  although  it  was 
not  in  fact  executed  till  the  8th  of  April,  1823,  and  conse- 
quently twenty-five  calendar  months  had  not  elapsed  since 
its  execution  (e). 

It  is  competent  to  either  party  to  show  that  the  delivery 
took  place  on  a  day  different  from  the  date  (/) ;  although 
the  tenant  may  have  stated  in  his  answer  in  a  suit  in  chancery 
brought  to  impeach  the  lease,  that  it  had  been  executed  on 
the  day  on  which  it  bore  date  (ff).  But  a  plaintiff  declaring 
on  a  lease  as  bearing  such  a  date,  without  an  averment  that 
it  was  delivered  on  a  different  day,  cannot  in  a  subsequent 
stage  of  the  pleading  avail  himself  of  the  fact  of  its  not  having 
been  delivered  on  the  day  of  its  date  (A). 

(e)  Styles  v.  Wardle,  4  Barn.  &  Cres.  Jack  dem.  Wheatley  v.  Creed,  2  Huds. 

908;  S.  C.  7  Dow.  ft  Ry.  507.  &  Br.  128. 

(/)  Ofley  V,  Hicks,  Cro.  Jac  263.  (g)  Jack  dem.  Wheatley  v.  Creed, 

Doe  dem.  Reece  v.  Robson,  1 5  East,  32.  sup. 

Steele  v.  Mart,  4  Bam.  &  Cres.  272;  (A)  HaU  v.  Denbigh,  Cro.  Eliz.  773 

S.  C.  6  Dow.  Sl  Ry.  392.    And  see  Ofley  v.  Hicks,  Cro.  Jac.  263-4. 
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CHAPTER  III. 


OF  THE  PARTIES. 


rPHE  indenture,  if  properly  drawn,  invariably  designates  all 
the  parties,  by  their  christian  and  surnames,  their  places 
of  residence,  particularizing  the  street,  town,  and  county,  or 
the  village,  parish,  and  county ;  and  their  title,  profession,  or 
trade.  But,  in  accordance  with  the  maxim,  nihil  facit  error 
nominis  cum  de  corpore  constat ,  mistakes  in  the  description  of 
the  parties,  unless  very  gross,  will  not  vitiate  the  deed.  It 
will  be  sufficient,  if  the  description,  however  imperfect,  clearly 
distinguish  the  person  described  from  all  others  (a). 

A  departure  &om  the  practice  of  naming  all  the  parties 
was  formerly,  and  in  certain  cases  noticed  hereafter  may  stiU 
be,  attended  with  serious  consequences;  for  if  a  deed  pro- 
fessing to  be  inter  partes  named  only  one  of  several  (say 
three)  lessees  as  a  party,  and  afterwards  granted  the  premises 
to  the  three,  none  but  the  party  named  could  derive  any 
benefit  under  it  {b) ;  unless  the  habendum  expressly  pointed 
out  that  they  were  to  take  in  succession  or  remainder  (c). 

So,  on  the  other  hand,  one  not  a  party,  the  indenture  being 
inter  partes^  could  not  take  advantage  of  the  covenants 
entered  into  by  the  lessee.  Thus,  where  by  indenture  between 
J.  Drummond  of  the  first  part,  the  dowager  Baroness  South- 


(a)  Shep.  Touch.  233. 

(6)  See  ante,  Vol.  I,  p.  683.  And 
Gilby  V,  Copley,  3  Lev.  138.  Grene,  or 
Green,  r.  Edwards,  1  And.  258;  S.  C. 
Cro.  Eliz.  216;  1  Leon.  218;  Mo.  297. 
Wright  dem.  Plowden  v.  Cartwright, 
1  Burr.  282.  Lowther  v.  Kelly,  8  Mod. 
115.  Clement  V.Henley,  2  Rol.Ab.  22. 
Faits,  (F)  2.   StUt^r  r.  Kidgly,  C*rth. 


76;  S.C.  1  Show.  58;  Holt,  210.  East 
Skidmore  r.  Vandstevan,  Cro.  Eliz. 
56;  S.  C,  nom.  Scudamore  v.  Van- 
denstene,  2  Inst.  673;  2  Rol  Ab.  22. 
Faits  (F)  1 .  Storer  I'.  Gordon,  3  Mau. 
&  Selw.  308.  322.  Barford  v.  Stuckey, 
5  J.  B.  Mo.  23;  S.  C.  2  Brod.  &  Bing. 
333.  Gardner  o.  Lachlan,  8  Sim.  123. 
(c)  Ante,  Vol.  I,  p.  683. 
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amptoD^  then  guardian  of  Charles  Lord  Southampton,  of  the 
second  part,  and  the  defendant  of  the  third  part,  certain  pre- 
mises were  leased  to  the  defendant  for  twenty-one  years,  with 
the  reddendum  to  Charles  Lord  Southampton,  and  a  covenant 
with  him  and  J.  Drummond  to  pay  the  rent  to  the  former,  it 
was  held  that  Lord  Southampton,  being  a  stranger  to  the 
indenture,  could  not  join  in  an  action  of  covenant  for  non- 
payment {d). 

So,  where  by  certain  indentures  made  between  J.  Sim- 
monds,  for  and  on  behalf  of  W.  F.  Berkeley,  of  the  one  part, 
and  J.  Hardy  of  the  other  part,  Berkeley  agreed  to  let,  and 
Hardy  to  take,  the  premises  in  question,  and  the  reddendum 
was  to  Berkeley,  and  the  covenants  were  expressed  to  be  made 
between  Hardy  and  Berkeley  only,  the  name  of  Simmonds 
never  occurring  in  the  lease  after  the  commencement  imtil 
the  conclusion  of  the  deed,  which  was  as  follows : — '^  Li  wit- 
ness whereof  we  have  hereunto  set  our  hands  and  seals  the 
day  and  year  above  written.  J.  Simmonds  (L.  S.) ;  J.  Hardy 
(L.  S.);  the  court  held  that  Berkeley  could  not  maintain  an 
action  on  the  deed  (e). 

So,  it  has  been  held,  that  a  covenant  or  agreement  between 
two  persons  that  a  third  shall  have  certain  land  for  years, 
being  made  between  strangers,  could  not  operate  as  a  lease, 
though  the  third  party  afterwards  assented  to  the  agreement, 
and  occupied  the  premises  under  it  (/). 

And,  in  like  manner,  a  covenant  by  J.  S.  with  J.  D.,  that 
his  executors  should  have  such  land  for  twenty-one  years, 
was  held  not  to  amount  to  a  lease  {ff). 

But  if  the  lease,  though  by  indenture,  were  not  inter  partem, 
several  persons  might  take  as  joint  lessees :  as  if  it  ran  in 

these  terms : — ^''This  indenture  made  the day  of 

witnesseth,  &c.,  omitting  the  words  '^  Between  A.  B.  of  the 
one  part  and  C.  D.  and  E.  F.  &c.  of  the  other  part.'^     In  this 

(rf)  Lord  Soathampton  v.  Brown,  (/)  Pony,  or  Popy,  v.  Allen,  Cro. 

6  Barn.  &  Cres.  718.  Eliz.  173;S.C.  I  Leon.  d03;S.C.,nom. 

(e)  Berkeley  v.  Hardy,  5  Bam.  &  Perryn  v.  Allen,  Ow.  97. 

Oes.  355;  S.  C.  8  Dow.  Sl  Ry.  102.  (g)  Ibid. 
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respect  the  indenture  had  the  same  operation  as  a  deed 
poU  {h). 

These  distinctions^  however,  so  far  at  least  as  they  concern 
leases  executed  after  the  1st  of  October,  1845,  have  lately 
been  abolished  by  Parliament.  The  statute  of  7  &  8  Vict. 
c.  76  {i),  made  to  commence  and  take  effect  from  the  Slst  of 
December,  1844  {k),  enacted  (Z),  that  any  person  not  being  a 
party  to  any  deed  might  take  an  immediate  benefit  under  it 
in  the  same  manner  as  he  might  under  a  deed-poll;  but  it 
did  not  extend  to  any  act,  deed,  or  thing,  executed  or  done, 
or  (except  as  to  certain  proyisions  respecting  contingent 
remainders)  to  any  estate,  right,  or  interest,  created  before 
the  1st  of  January,  1845.  This  provision,  by  referring  to  a 
deed-poll  as  the  apparent  standard  for  measuring  the  amount 
of  benefit  taken  by  the  person  not  a  party  to  the  deed,  was 
open  to  much  objection,  as  it  precluded  him  from  taking 
advantage  of  an  estoppel,  which,  as  we  have  seen  (m),  can 
arise  only  in  cases  where  an  indenture  is  adopted. 

With  reference  to  our  subject,  this  act  was  repealed  as  from 
the  Ist  day  of  October,  1845,  by  an  act  of  8  &  9  Vict,  (n), 
which  provides  (o),  that  under  an  indenture  executed  after  the 
1st  of  October,  1845,  an  immediate  estate  or  interest  in  any 
tenements  or  hereditaments,  and  the  benefit  of  a  condition 
or  covenant  respecting  any  tenements  or  hereditaments^  may 
be  taken,  although  the  taker  thereof  be  not  named  a  party  to 
the  same  indenture.  . 

But  as  the  act  of  7  &  8  Vict,  excludes  from  its  operation 
leases  made  before  the  1st  of  January,  1845,  and  as  the  act  of 
8  &  9  Vict,  applies  only  to  indentures  executed  after  the  Ist 
of  October  in  that  year,  it  follows  that  indentures  of  lease 
made  previously  to  the  1st  of  January  in  the  same  year  are 
still  affected  by  the  circumstance  of  their  being  inter  partes 
or  not. 

(h)  See  Cooker  v.  Child,  2  Lev.  74;  (/)   Sect  11. 

S.  C.  3  Keb.  94. 115.  Lit.  8B.  372. 373.  (m)  Ante,  Vol.  I,  p.  55. 

(t)  «  An  Act  to  mmplify  the  transfer  (»)  8  &  9  Vict.  c.  106,  «  An  Act  to 

of  property."  amend  the  law  of  real  property." 

(k)  Sect.  13.  (o)  Sect.  5. 
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Indentures  of  lease  made  in  pursuance  of  the  late  act  "  to 
facilitate  the  granting  of  certain  leases  "  {p)  are  required  to 
be  inter  paries. 

The  instnftnent^  unless  executed  or  signed^  as  the  case  may 
require^  by  the  lessor^  wiQ  not  operate  as  a  lease.  This  was 
decided  in  a  late  case  {q)^  where  a  party  agreed  with  another 
to  take  certain  premises  from  a  day  named  for  a  certain  term^ 
for  10/.^  and  to  deliver  up  possession  at  the  end  of  the  term; 
and  the  instrument  was  signed  by  the  taker  only. 

If  the  granting  parties  be  more  than  one^  they  should  all 
execute  the  lease;  for  if  only  one  of  several  joint  tenants  or 
tenants  in  common  execute  it^  no  more  than  the  share  of  that 
party  will  pass  (r).  And  if  the  declaration  allege  that  all 
demised,  and  on  production  of  the  deed  it  appear  to  have 
been  executed  by  one  only  of  the  lessors,  and  not  all,  the 
variance  will  prove  fatal  (s). 

It  is  laid  down  in  the  case  of  Soprani  v.  Skurro  (/),  that  a 
lease  executed  by  the  lessee,  and  not  by  the  lessor,  is  inopera- 
tive, both  as  regards  the  interest  and  the  covenants,  for  the 
covenants  depend  upon  the  lease,  and  if  there  be  no  lease, 
there  can  be  no  covenant.  But  this  proposition  has  been 
much  weakened,  if  not  overruled,  by  a  late  decision  {u),  in 
which  the  court  were  clearly  of  opinion,  that  if  a  lease  be 
executed  by  the  lessee,  and  he  enter  and  enjoy  the  lands 
demised,  he  is  liable  to  an  action  of  covenant  by  the  lessor, 
though  he,  the  lessor,  did  not  execute  the  deed:  they  consi- 
dered the  case  as  falling  within  the  general  rule  laid  down  in 
Comyns's  Digest  (a?),  that  if  one  party  executes  his  part  of  an 
indenture,  it  shall  be  his  deed,  though  the  other  does  not 
execute  his  part. 

Where  the  deed  is  executed  by  attorney,  the  name  of  the 
principal,  and  not  of  the  attorney,  should  be  inserted  as  the 
demising  party,  and  the  delivery  also  should  be  made  as  the 

(p)  8  &  9  Vict  c.  124.  Selw.  341. 

{q)  Doe  dem.  Mario w  v.  Wiggins,  {t)  Sopnini  v.  Skurro,  Yelv.  18. 

4  4-  B.  367;  S.  C.  3  6a.  &  Day.  504.  («)  Cooch  v.  Goodman,  2  Q. B.  580; 

(r)  Co.  Lit.  192,  a.  S.  C.  2  6a.  &  Dav.  159. 

(t)  Wilson,  r.  Woolfrj'es,  6  Mau.  &  (ar)  Com.  Dig.,  Fait,  C.  2. 
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act  and  deed  of  the  principal  {y),  with  a  notice  that  it  was 
signed  and  sealed  by  attorney,  in  these  or  the  like  terms : — 
"  In  witness  whereof  the  said  A.  B.,  by  C.  D.  his  attorney, 
hath  hereunto  set  his  hand  and  seal ''  &c.  And  the  attestation 
should  be  made  to  correspond. 

(y)  Frontiii  v.  Small,  2  Ld.  Raym.      v.  Back,  2  East,  142.   See  ante,  Vol.  I, 
1418;   S.  C.  2  Stra.  705.     Combes's      p.  390,  as  to  leasee  by  Agents, 
case,  9  Co.  76,  b.  2nd  resolution.    WUks 
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CHAPTER  IV. 

OF  THE  RECITALS. 

T3ECITALS  are  seldom  inserted  in  leases^  unless  the  pecu- 
liar title  of  the  lessor  seem  to  require  notice^  as  in  the 
case  of  his  being  himself  but  a  lessee^  or  a  tenant  for  life^  or 
a  mortgagee^  and  so  forth.  In  these  cases  it  is  usual  to  recite 
his  title  Mith  a  view  to  show  the  coUateral  determination  to 
which  the  lessee's  estate  may  be  exposed.  It  is  not  the 
universal  practice  to  recite  the  lessor's  title  even  where  the 
lease  is  made  in  pursuance  of  a  power;  though  perhaps  it  is 
a  better  plan^  and  more  consistent  with  the  usage  in  other 
cases,  to  set  forth  the  power  at  length,  referring,  of  course, 
by  date  and  parties,  to  the  instrument  in  which  the  power 
is  contained. 

"Where  brevity  is  an  object,  a  declaration  or  statement,  equi- 
valent to  a  recital,  of  the  lessor's  title  is  sometimes  introduced 
at  the  conclusion  of  the  parcels,  in  these  or  similar  terms : — 
"All  which  said  premises,  with  their  appurtenances,  were 
by  indenture  of  lease,  bearing  date,  &c.,  and  made  or  ex- 
pressed to  be  made  between,  fee.,  demised  to  the  said  (lessor) 
for  the  term  of,  &c."— or  "by  indentures  of  lease  and  release, 
[as  the  case  may  be,]  bearing  date  respectively,  &c.,  and 
made,  &c.,  were  conveyed  and  assured  unto  and  to  the  use 
of  the  said  (lessor)  his  heirs  and  assigns  for  ever'^ :  and 
if  the  lease  be  made  by  mortgagee  and  mortgagor,  may  be 
added,  "and  by  indentures  of  lease  and  release,,  bearing 
date  respectively,  &c.,  and  made,"&c.,  were  cqnveyed  and 
assured  unto  and  to  the  use  of  the  said  (mortgagee)  his 
heirs  and  assigns,  by  way  of  mortgage  for  securing  to  him, 
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his  executors^  administrators^  or  assigns^  the  repayment  of  the 
simi  of  — Ly  and  interest  thereon  at  the  rate  of  5/.  per  cent. 

per  annnm^  on  a  day  long  since  past/'  or,  ''  on  the day 

of now  next  ensuing/' 

It  is  observable  that  the  late  act  '^to  facilitate  the  granting 
of  certain  leases''  {a)  recognises  in  the  form  given  in  the  1st 
schedule  the  occasional  necessity  for  recitals  in  a  lease. 

(<s)  8  &  9  Viet.  c.  124. 
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CHAPTER  V. 


OF  THE  TESTATUM. 


VTEXT  comes  the  testatum^  or  witnessing,  or  operative  part 
of  the  deed,  which  usually  states  the  consideration  of  the 
grant;  if  money,  to  whom  and  by  whom  paid;  the  acknowledg- 
ment of  the  receipt;  the  name  of  the  lessor;  the  words  of  grant 
or  demise ;  and  the  name  of  the  lessee.  The  various  parts  of 
the  deed  preceding  the  habendum  are  in  the  aggregate  some- 
times called  the  premiseSy  a  term  which  occasionally  leads  to 
confusion,  the  parcels  being  also  recognised  by  the  same  name. 

The  consideration  must  of  course  depend  on  circumstances. 
Sometimes  it  is  a  pecuniary  payment,  at  others  expenditure  in 
buildings,  repairs,  or  improvements,  or  an  outlay  abready 
incurred  by  the  lessee.  In  ordinary  leases,  the  payment  of 
the  rent  and  performance  and  observance  of  the  covenants  on 
the  lessee's  part  constitute  the  consideration  for  the  demise ; 
while,  in  the  renewal  of  ecclesiastical  leases,  the  consideration 
ia  usually  nothing  more  than  a  surrender  of  the  former 
lease  (a).  And  in  other  cases  of  renewal,  the  ordinary  course 
is  for  the  lessee  to  deliver  up  the  old  lease  on  receiving  the 
new  one,  the  new  lease  usually  stating  that  it  is  made  in 
consideration  of  the  surrender  of  the  old  one  (b). 

Where  money  is  paid  as  the  consideration,  the  receipt  in 
the  body  of  the  deed  is  not  of  itself  evidence  of  payment. 
Primd  facie,  the  presumption  is  against  the  payment,  unless 
the  receipt  be  indorsed;  but  the  presumption  may  be  re- 
butted by  evidence  (c). 

(a)  Barnard.  Ch.  184.  (c)  1  Preet.  Abst  72.299.   3  Prest. 

(b)  Lyon  v.  Reed,  13  Mees.  &,  Wei.       Abst  15. 
285. 304. 

C2 
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If  the  consideration  be  fraudulent^  unjust,  or  immoral,  for 
instance,  if  it  be  founded  on  a  marriage  brokage  transaction, 
or  be  contemporaneous  with  a  loan  of  money,  and  used  as  a 
means  of  evading  the  laws  of  usury,  the  lease  will  be  void(rf); 
although,  in  the  latter  case,  the  proposal  for  connecting  the 
loan  with  the  lease  move  from  the  lessor  (c).  But  an  under- 
lessee,  bond  fide,  and  not  concerned  in  the  transaction  of  the 
loan,  will  not  be  disturbed  {/).  Nor  will  a  lease  be  set  aside 
merely  on  account  of  its  being  contemporaneous  with  an 
advance  of  money  to  the  lessor.  To  induce  the  court  to 
interfere,  there  must  be,  in  addition,  some  evidence  or  legal 
presumption  of  the  advance  being  used  as  a  means  of  usury  (g). 

In  a  late  case  (A),  V.  agreed  to  purchase  of  K.  certain  fix- 
tures for  150/.,  and  his  stock  in  trade  at  a  valuation :  125/. 
were  to  be  paid  on  taking  possession,  and  the  remainder  by 
three  bills  at  two,  four,  and  six  months'  date.  And  K.  agreed 
to  grant,  and  Y.  to  take,  a  lease  of  a  certain  messuage,  at  a 
rental  of  60/.,  for  twenty-one  years.  V.  tendered  for  execution 
a  lease,  the  consideration  for  which  was  stated  to  be  not  only 
the  yearly  rent  and  covenants  thereinafter  reserved  and  con- 
tained, but  the  sum  of  150/.  also,  therein  expressed  to  be  paid 
by  V.  to  K.;  and  it  was  held,  that  K.  was  not  bound  to  exe- 
cute it,  as  it  would  appear  that  the  150/.,  which  were  to  be 
paid  for  the  fixtures,  constituted  a  part  of  the  consideration 
for  the  lease,  and  might  afford  primd  facie  evidence  against 
him  which  he  would  have  to  rebut  by  means  of  witnesses,  or 
by  the  production  of  the  agreement. 

The  office  of  the  testatum  being  to  designate  the  parties  by 
and  to  whom  the  lease  is  made  (i),  care  should  be  taken  to 
ensure  perspicuity  in  this  particular.     Singular  errors  occa- 


(df)  Stribblehill  v,  Brett,  2  Vern.  (e)  Mcdloy  v.  Irwin,  I  Scho.  &  Lef. 

445;  S.  C.  Free  Ch.  165;  S.  C.,nom.  3LQ. 

Scribblehm  v.  Brett,  1  Bro.  P.  C.  57;  (/)  Ibid. 

Toml.  Ed.  vol.  \,  p.  144.    Browne  v.  (^)  Moore  v.  McKay,  I  Beat.  282. 

O'Dea,  I  Scho.  &  Lef.  115.    Drew  v,  Qi)  VonhoUen  v.  Knowlee,  12  Mees. 

Power,  1  Scho.  &  Lef.  182. 194.  Molloy  &  Wei.  602. 

V.  Irwin,  1  Scho.  &  Lef.  310.  Doe  dem.  («)  3  Leon.  34.    2  Bla.  Com.  298. 
Grimes  v.  Gooch,  3  Bam.  &  Aid.  664. 


/ 
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sionally  occur  from  negligence ;  and  deeds  have  been  seen  in 
which  the  name  of  the  lessor  has  been  altogether  omitted 
from  the  testatum^  the  form  running  thus : — "  Now  this  in- 
denture witnesseth  that^  in  consideration  of  &c.^  paid  by  &c.^ 
to  &c.^  the  receipt  &c.^  hath  demised  kc. ;"  though  in  these 
and  similar  cases^  it  is  apprehended  that  the  lease  will  not 
be  inoperatiye  if  its  entire  context  show  who  was  intended  to 
be  the  grantor  {k). 

Whether  the  omission  to  name  the  lessee  in  the  testatum 
can  be  supplied  by  naming  him  in  the  habendum  is  not  clear^ 
the  cases  on  the  point  being  utterly  at  variance. 

On  the  one  hand^  it  was  said  by  Moimson,  J,,  Mich. 
16  Eliz.  {l)f  that  if  the  premises  did  not  Umit  the  person  who 
should  have  the  estate^  the  habendum  should  not  give  any- 
thing to  the  person^  unless  it  were  expressed  in  the  premises 
what  person  should  have  it ;  and  Manwood^  J.^  in  the  same 
case  (m)^  said,  that^  when  by  the  premises  of  the  deed  the 
parties  were  not  named^  the  habendum  should  never  bring  in 
a  strange  person.  According  to  Boilers  Abridgment  {n),  the 
same  position  was  laid  down  by  two  justices  in  the  King's 
Bench^  in  Mich.  87  Eliz.  And  again  we  find  it  determined^ 
Mich.  44  &  45  Eliz.  {o),  that  a  bargain  £md  sale  by  indenture^ 
without  saying  to  whom^  although  it  were  habendum  to 
W.  G.,  who  was  party  to  the  deed,  was  not  good.  But  the 
case  coming  again  before  the  court  in  the  next  term  {p),  the 
objection  was  held  to  be  obviated  by  the  pleadings. 

On  the  other  hand,  Tothill  reports  a  case  {q),  determined  in 
22  Eliz.,  where  the  judges  were  of  opinion  that  a  lease  was 
good,  though  no  lessee  were  named  in  the  demise,  but  in  the 
habendum;  and  Gary,  reporting  the  same  case  (r),  says,  that 


(k)  Tretfaewy  v.  Elleedon,  2  Vent.       121,  a.;  Yelv.  8;  &  Mo.  665,  bat  this 
141.    And  see  Spyre  v.  Topham,  3      point  is  not  noticed. 


115.  (p)  Cro.  Eliz.  917. 

(0  Anon.  3  Leon.  32-3.  (<;)    Bnller   v.  Doddington,    Toth. 

(m)  Page  34.  194,  numbered  226  by  mistake. 

(»)  2RoLAb.66.pL13.tit.  Grannts.  (r)  Under  the  name  of  Butler  v. 

(o)  Bastard  «.  Coulter,  Cro.  Eliz.  Dodson,  Cary,  122. 
902-3L  lliiBcafleis  also  reported  in  4  Co. 
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the  cause  being  referred  to  the  two  Lord  Chief  Justices  and 
the  Lord  Chief  BaroBj  they  certified  their  opinion  that  the 
lease  was  good  in  law^  notwithstanding  the  lessee  was  not 
named  in  the  premises  of  the  lease^  but  in  the  habendum ; 
and;  therefore^  decreed  accordingly  that  the  lessee  should 
hold  the  said  lease. 

In  the  later  case  of  Eeles  v.  Lambert^  Hil.  23  Car.  {s),  an 
objection  was  taken  that  the  plaintiff  had  not  deduced  to 
himself  a  good  title  to  the  tenements^  for  he  alleged  a  demise 
of  them^  habendum  to  the  plaintiff^  who  was  not  named  in 
the  premises ;  but  this  was  after  agreed  to  be  well  enough, 
for  a  lease  so  made  was  good.  And  Latch  said  it  had  been 
so  adjudged. 

These  are  the  only  cases  which  I  can  find  on  the  subject ; 
but  as  the  latest,  if  not  the  gravest  of  these  authorities, 
decides  in  favor  of  the  lease,  and  as  the  same  doctrine  is 
advanced  by  Coke  (/)  and  Sheppard  (ti),  not  to  mention  the 
present  judicial  disposition  to  sacrifice  mere  technicalities  to 
the  real  object  of  the  deed,  vi  res  moffis  valeat  quam  pereai, 
we  may  perhaps  safely  conclude,  that  if  the  lessee  be  named 
in  the  habendum,  the  lease  will  not  be  invalidated  merely  on 
the  ground  of  his  not  being  named  in  the  testatum.  Lord 
Coke,  however,  sagely  recommends  that  no  well-advised 
man  should  trust  to  such  deeds  which  the  law  by  con- 
struction only  makes  good  ut  res  magis  valeat;  and  adds, 
that  when  form  and  substance  concur,  then  is  the  deed  fair 
and  absolutely  good  (x). 

Where  a  lease  is  made  by  a  parson,  he  only  is  to  be  the 
granting  party;  the  patron  and  the  ordinary,  having  no  real 
interest  in  the  lands,  merely  afl^  their  respective  seals,  and 
express  their  consent  in  the  body  of  the  deed  (y). 

To  operate  as  a  lease,  the  instrument  must  contain  words 


(«)  Eeles  V,  Lambert,  Al.  38.  41.  (x)  Co.  Lit  7,  a. 

(0  Co.  Lit.  7,  a.  (y)  Bac.  Ab.  Leases,  383.     As  to 

(i*)  Shep.  Touch.  75.    And  see  4  leases  by  Ecclesiastical  Corporations^ 

Cm.  Dig.  290, 3rd  ed.  and  I  Prest  Abst.  see  ante,  vol.  1,  p.  238. 

79. 
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binding  on  the  demising  party  (jgr).  The  ugual  operative 
words  are^  ''deni»e  and  lease/'  or  ^' grants  demise^  and 
lease''  (a).  The  word  ''demise"  only  is  used  in  the  form 
given  by  the  reeent  act  ''to  facilitate  the  granting  of  certain 
leases  (£).''  No  paiticotar  form  of  words^  however^  is  requi- 
site (c),  and  it  is  qtdte  clear  that  the  words  "  shall  have  and 
enjoy/'  without  others  to  qnahfy  them^  wfll  amount  to  a 
present  demise  (<f);  though  Tanfield^  J.^  took  a  distinction 
between  a  covenant  and  grant  that  A.  should  have  and  hold, 
and  that  he  should  eff/ay  the  premiseB  for  the  term^  declaring 
that  the  former  was  a  good  and  absolute  lease^  but  that  the 
latter  was  not,  because  it  sounded  only  in  covenant  (a). 

Words  of  Hcense  and  pennission  to  enjoy  {/),  to  take  the 
profits  {ff),  to  use  {h),  occupy  or  inhabit  {i),  the  premises,  are 
equally  effective. 

So^  a  lease  may  be  collected  from  a  correspondence  {k). 

But  a  license  to  enter  on  the  lands  to  hunt  (l),  to  sow  (m), 
or  to  stack  hay  {n)j  wHl  not  amount  to  a  lease.     So,  an  agree- 


(2)  dayton  v.  BnrtenahAW,  5  Bam. 
&  Ores.  41;  S.  C.  7  Dow.  &  Ry.  800. 
Doe  dem.  Mariow  v.  Wigginsy  4  Q.  B. 
367;  S.  C.  3  6a.  &  Dav.  504. 

(a)  In  2  Inst  483,  it  is  said,  that 
demise  is  applied  to  an  estate  either  in 
fee-simple,  fee-tail,  or  for  teim  of  life, 
and  so  commonly  it  is  taken  in  many 
writs.    3  Bam.  &  Adol  590. 

(6)  8  &  9  Viet  c.  124. 

(c)  Wright  V,  Trezevant,  or  Treye- 
zant,  1  Mood.  &  Malk.  231;  S.  C. 
3Canr.  &Pa.  441. 

(cQ  Maiden's  case,  Cro.  Eliz.  33; 
S.  C.  Anon.  Mo.  8,  pi.  31;  Dal.  7.  pL2. 
Drake  «.  Monday,  Cro.  Car.  207;  S.  C. 
W.  Jo.  231.  Tisdale  v,  Essex,  Hob. 
34;S.C.Mo.  861 ;  1  Rol.  397;  1  Brovnl. 
&  Crold.  23.  Doe  dem.  Jackson  v. 
Aahbnmer,5  Term  Bep.  163-7.  Wright 
dem.  Plowden  v.  Cartwright,  1  Burr. 
282-6;  S.  C.  nom.  Wright  dem.  Plowden 
v.Cartwri^t,  1  Ken.  529.  Whitlock  v, 
Horton,  Hartwell,  or  Chartwell,  Cro. 
Jac.  91;  S.  C.  Mo.  776;  Noy,  14. 

(e)  Evans  v.  Thomas,  Cro.  Jac.  172. 


(/)  10  £.  4.  4.  7.  Bro.  tit  Leases, 
pi.  30.  Bro.  tit.  Licenses,  pi.  19.  5  H. 
7.  1.  1.  3  Bnlstr.  252.  Trever  v. 
Roberts,  Hardr.  366. 

07)  Anon.  3  Salk.  223.  See  Regina 
9.  Wmter,  2  Salk.  587. 

(h)  Anon.  11  Mod.  42. 

(i)  Plowd.  154,  Arsi^.  10  E.  4.  4.  7. 
Rees  dem.  Chamberlain  v,  Lloyd, 
Wigfatw.  127.  Right  dem.  Green  v. 
Proctor,4  Burr.  2208.  Hall  v,  Sebright, 

1  Mod.  14;  S.  C.  1  Lid.  428;  2  Keb. 
534. 56 1 .  Doe  dem.  Pritchard  v,  Dodd, 
5  Bam.  &  Adol.    689.  693-4 ;    S.  C. 

2  Nev.  &  Man.  838,  and  note  there, 
p.  846. 

(Jc)  Jones  V.  Reynolds,  1  Q.  B.  514. 
Chapman  v.  Bluck,  4  Bing.  N.  C.  187. 
194;  S.  C.  5  Scott,  515;  1  Am.  27. 

(0  Anon.  3  Salk,  223.  See  Regina 
V.  Winter,  2  Salk.  587. 

(m)  Hob.  35.  Hare  v.  Celey,  Cro. 
Eliz.  143;  S.  C,  nom.  Hare  v.  Okelie, 
1  Leon.  315;  Gouldsb.  77. 

(n)  Web  V.  Paternoster,  Palm.  771 ; 
cited  in  Wood  v.  Lake,  Say.  3. 
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ment  by  parol  that  the  plaintiff  should  have  the  liberty  of 
stacking  coals  upon  the  defendant's  close  for  the  term  of 
seven  years^  and  should  during  that  term  have  the  sole  use 
of  the  dose^  was  held  not  to  amount  to  a  lease^  and  was  con- 
sequently good  for  the  seven  years^  notwithstanding  the 
statute  of  frauds  (o);  an  easement  and  not  an  interest  in  the 
knd  being  conferred :  and  it  was  further  determined,  that 
the  agreement  did  not  come  within  the  term  ''uncertain 
interest  in  land,''  used  in  the  statute,  as  those  words  related 
only  to  interests  which  were  imcertain  as  to  the  time  of  their 
duration  (p). 

For  further  information,  the  reader  is  referred  to  a  pre- 
vious chapter  treating  of  the  distinction  between  leases  and 
agreements  for  leases,  the  consideration  of  which  has  neces- 
sarily, in  a  great  degree,  anticipated  this  branch  of  our 
subject  (y). 

(o)  Ab  to  which,  see  ante,  toL  2,  p.  (p)  Wood  v.  Lake,  Say.  3. 

2,  et  Hq,  (g)  Ante,  vol.  1,  p.  579,  et  teq. 


25 


CHAPTER  VL 

OF  THE  PARCELS,  AND  CLAUSES  OF  REVERSION  AND  ESTATE. 

A  N  accurate  aud  perspicuous  description  of  the  parcels  is 
indispensable^  as  well  with  a  view  to  their  future  iden- 
titjj  as  for  the  more  important  purpose  of  passing  all  the 
property  intended  to  be  comprised  in  the  lease.  This  object 
is  attainable  by  yarious  means ;  by  reference  to  the  kind  of 
land,  as  arable^  pasture^  or  the  like ;  to  the  name  by  which 
the  premises  have  been  usually  known ;  to  the  number  of 
acres;  to  locality;  to  abuttals  or  boimdaries ;  and  to  former 
occupations.  In  some  cases,  all  of  these  particular  references 
may  be  requisite  to  define  the  parcels  with  certainty:  in 
others,  a  part  of  them  only. 

Where  the  premises  have  been  usually  held  in  lease  with- 
out alteration,  the  parcels  are  in  general  a  mere  transcript 
from  former  leases;  but  where,  by  the  conversion  of  pasture 
into  arable,  the  demolition  of  hedges,  or  other  landmarks,  the 
nature  or  appearance  of  the  property  has  been  changed,  and 
the  means  of  identity  are  consequently  impaired  or  destroyed, 
it  is  advisable  to  particularise  the  parcels  as  well  as  by  their 
ancient  as  by  their  modem  description,  which  may  be  done 
either  by  introducing  the  ancient  description  first,  with  the 
addition  of ''  All  which  said  premises  are  now  better  known 
by  the  description  following,  that  is  to  say.  All,  &c.;''  or 
by  inserting  the  modem  description  first,  and  adding,  ''All 
which  said  premises  were  formerly  known  by  the  description 
following,  that  is  to  say,  All,  &c.,^'  here  adding  the  ancient 
description. 

This  practice  is  particularly  useful  on  grants  of  leases  by 
ecclesiastical  bodies,  who  are  frequently  deterred  fix)pi  varying 
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the  ancient  description^  by  the  fear  of  incurring  the  penalties 
of  the  restraining  statutes  (a). 

Where  a  lessee  grants  an  underlease,  it  is  not  unusual  to 
recite  the  lease,  describing  the  parcels  in  the  recital,  and 
referring  to  them  in  the  granting  part  of  the  deed  as  the 
messuage  &c.  [as  the  case  may  be]  and  premises  comprised 
in  and  described  by  the  lease  recited. 

PrimdfcLciey  the  land  demised  is  of  the  kind  mentioned  in 
the  lease ;  and,  therefore,  if  the  deed  describe  meadow  land 
as  meadow  land,  no  other  evictence  is  necessary  to  prove  that 
it  was  meadow  land  at  the  commene^nent  of  the  term(&); 
but  the  tenant  is  not  precluded  by  the  description  from  show- 
ing its  real  nature ;  and,  accordingly,  where  one  covenanted 
to  pay  hi,  for  every  acre  of  meadow  he  should  plough  up,  and 
two  closes  of  land,  called  Lane^s  Meadows,  comprised  in  the 
lease,  were  ploughed  up  by  the  defendant,  he  was  not  estopped 
from  pleading  that  these  closes  had  in  fact  been  mmble  for 
sixty  years  past,  the  name  of  meadow  being  only  a  descrip- 
tion of  the  land  by  reputaticm,  and  no  direct  averment  that 
it  partook  of  that  quality.  Should  the  nature  of  the  land  be 
taken  from  the  name,  then  all  the  lands  in  Lincolnshire 
which  have  undergone  improvement,  though  still  called  marsh 
in  deeds,  would  likewise  still  be  marsh  (c). 

Tolls,  being  an  incorporeal  hereditament,  cannot,  in  general, 
pass  exc^t  by  deed.  But  whepre  an  act  of  parliament  pro- 
vided, that  if  the  owner  of  a  market  should  lease  the  market, 
or  the  site  thereoi^  and  all  or  any  of  the  erections  or  build- 
ings thereon,  to  any  person  or  persons^  the  lessee  or  lessees 
thereof  should  during  the  term  of  his,  her,  or  their  lease, 
(but  subject  to  such  exceptions  or  restrictions,  if  any,  as 
might  be  expressly  contained  in  any  such  lease,)  have  and 
enjoy  all  the  rents  and  toUs  authorised  to  be  taken  by  the 
act,  as  the  owner  for  the  time  being  of  the  market  would  be 
entitled  to  do,  if  such  lease  had  not  been  made,  it  was  held 

(a)  Doan  and   Chapter  of  Ely   v.  (6)  Birch  v.  Stephenson,  3  Taunt  469. 

Stewart,  or  Steward,  2  Atk.  44;  S.  C,  (c)  Skipwith  v.  Green,  8  Mod.  31 1 ; 

more  fuUy  reported,  Banuvrd.  Ch.  170.      S.  G.  1  Stra.  610;  11  Mod.  38& 
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that  a  lessee  of  the  market  imder  a  parol  demise  had  a  light 
to  take  the  tolls  {d). 

The  pariah  and  county  in  which  the  premises  are  sitoate 
should  be  stated  and  with  great  accuracy;  for  if  a  lease  be 
made  of  all  houses,  mills,  &c.,  in  A.,  a  mill  in  B.  will  not 
pass,  although  both  mills  may  be  under  one  roof  (e) ;  but  if 
the  parcels  be  described  as  lying  in  A,  and  B.,  it  is  not  neees- 
saiy  that  they  should  lie  in  both :  it  is  sufficient  if  they  lie  in 
either  (/). 

Unless  the  case  absolutely  require  it,  it  is  not  advisable 
to  accumulate  description  on  description,  or  particularise  too 
minutely  all  the  various  drcumatances  of  name,  place,  locality, 
boundaries,  aud  occupation :  such  only  aa  are  sufficient  for 
the  purpose  of  identity  should  be  introduced.  If,  for  instance, 
the  identity  can  be  perfectly  established  by  inserting  the  name 
of  the  farm,  and  the  parish  and  county,  the  other  particulars 
should  be  omitted.  Wbere  numerous  drenmstanees  are  re- 
ferred to,  questions  fireqnraitly  arise  how  fiur  they  must  concur 
in  disting^hing  the  demised  premises,  and  to  what  extent 
words  of  particular  explanation  may  qualify  words  of  general 
description. 

Thus,  where  a  lease  was  made  of  a  messuage  and  two  yard 
land  in  B.,  in  the  possession  of  GL,  no  more  of  the  two  yard 
land  was  held  to  pass  than  was  in  G/s  possession,  although 
part,  not  in  his  possession,  had  £rom  time  out  of  mind  been 
parcel  of  the  two  yard  land  (g). 

So,  where  one  seised  of  five  messuages  in  the  pariah  of  St. 
Sepulchre,  London,  in  the  occupation  of  ^.  O.,  demised  all 
his  tenements  situate  in  the  parish  of  St.  Andrew,  Holbom, 
in  the  occupation  of  W.  O.,  it  was  held,  that  the  five  mes- 
suages in  St.  Sepulchre  would  not  pass;  for  notwithstanding 
the  later  certainty,  as  to  the  premises  being  W.  O/s  occupa- 
tion,  was  true,  yet,  the  first  certainty,  as  to  the  parish,  being 

(ji)  Bxidgbnd  o.  Shipter,  5  Mees.  nom.  Hall  v.  Peart,  Poph.  60. 

A  WeL  375.  (/)  Anon.  Clayt  128.  pi.  218. 

(0  Hall  r.  Combe,  Cro.  Eliz.  368.  (g)  Bartlettv.  Wright,  CrcEliK. 299. 
Doddington'a  case,  2  Co.  32,  b.;  S.C., 
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false,  the  demise  was  void  (A).  The  report  adds,  that  it  would 
have  been  otherwise  if  there  had  been  a  true  certainty  in  the 
first  place,  as  if  the  lessor  had  demised  the  tenements  in  the 
tenure  of  W.  G.,  in  the  parish  of  St.  Andrew,  Holbom,  in 
which  case  it  was  agreed  that  the  tenements  would  have 
passed  notwithstanding  the  false  addition;  for  tUile  per  inutile 
nonvitiatur(i).  This  latter  position,  however,  is  denied  by 
Hobart,  who  said  "  I  hold  it  to  be  plain  contrary,  for  the 
several  circumstances  and  descriptions  circumscribe  and  ascer- 
tain the  grant ;  and  it  is  a  good  rule,  indmle  est  nisi  tota 
sententia  perspecta  de  id%qudpartejudicare''{k). 

In  a  late  case  (Q,  Park,  J.,  laid  down  the  following  rule  on 
the  subject: — ^When  there  is  a  su£5icient  description  set  forth 
of  the  premises,  by  giving  the  particular  name  of  a  close,  or 
otherwise,  a  false  demonstration  may  be  rejected :  but  when 
the  prexnLa  are  described  in  general  tenns!  and  ;  particular 
description  is  added,  the  latter  controls  the  former.  On 
this  principle,  where  a  lease  was  made  of  all  that  part  of  the 
park  called  Blenheim,  situate  in  the  county  of  Oxford,  and 
now  in  the  occupation  of  one  R.  S.,  in  a  direct  line  across  the 
said  park  from  the  gate  called  Old  Woodstock  Lodge,  lying 
on  the  north-west  side  of  the  said  line,  &;c.,  [setting  out  other 
abuttals,]  together  with  the  farmhouses,  and  other  houses, 
&c.,  belonging  or  appertaining  to  the  said  premises,  and 
which  are  now  in  the  occupation  of  the  said  R.  S. ;  it  was  held 
that  a  cottage  and  appurtenances  within  the  line  and  abut- 
tals set  out  in  the  lease,  but  not  in  the  occupation  of  R.  S., 
would  pass.  But  had  it  been  a  grant  of  all  that  part  now  in 
the  occupation  of  R.  S.,  and  lying  on  the  north-west  side  of 
the  line,  the  occupation  would  have  been  a  material  part  of 
the  description,  and  nothing  would  have  passed  which  was 
not  both  in  the  occupation  of  R.  S.,  and  on  the  north-west 

(h)  Dowtie's  case,  3  Co.  9  b.,  Ut  (it)  Stukeley  v.  Butler,  Hob.  171. 

resolutioii;  S.  C.  noxn.  The  Duke  of  (Q  Doe  dem.  Smith  v.  Galloway,  5 

Northumberland'a  caae,  1  Leon.  21.  Bam.  &  Adol  43.  51 ;  S.  C.  2  Nev.  & 

■    (f)  Ibid.  Mao.  240. 
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side  of  the  line  (m).  And,  according  to  a  yery  early  case  (n), 
it  appears  that  if  a  lease  be  made  of  all  the  meadows  in  D. 
and  S.,  containing  ten  acres^  when  in  fact  they  contain  twenty 
acres,  the  whole  twenty  acres  will  pass.  Bnt  where  a  lease 
was  made  of  forty-seven  acres  of  meadow  near  the  ditch, 
fifteen  of  which  were  described  to  lie  in  D.^  twenty  in  E.,  and 
twelve  in  F.,  when  in  tmth  they  all  lay  in  F.  alone,  it  was 
doubted  whether  the  lessee  should  enjoy  the  whole  forty-seven 
acres  (o). 

In  Jack  V,  Bell(ji),  a  lease  was  made  of  all  that  part  of  the 
township  of  Ballymaguigan  containing  509  acres^  arable, 
meadow,  and  pasture,  English  statute  measure,  for  three  lives 
renewable  for  ever,  bounded  on  the  south  with  Derygarve, 
on  the  north  and  east  with  Lough  Neagh^  and  on  the  west 
with  J.  T.'s  and  J.  W.'s  lands.  The  township  of  Ballyma- 
guigan contained^  besides  the  part  comprehended  within  the 
above  specified  boundaries,  T.'s  and  W.^s  lands,  and  a  portion 
of  land  in  the  possession  of  the  lessor  himself.  These  lands 
lay  outside  the  boundaries  of  the  demised  premises,  and 
within  those  boundaries  were  contained,  in  addition  to  the 
509  acres  arable^  meadow,  and  pasture,  nearly  400  more  acres 
of  bog,  and  cut  out  or  reclaimed  bog,  interspersed  with  and 
surrounded  by  the  arable  land,  except  on  one  side,  where  the 
demiaed  land  was  bounded  by  T.'s  and  W.^s  lands,  and  on  one 
part  of  another  side  where  it  was  bounded  by  Lough  Neagh ; 
80  that  the  space  within  the  said  boundaries  measured  alto- 
gether 905  acres  or  thereabouts.  And  the  point  at  issue 
between  the  parties  being,  whether  this  quantity,  or  the  de- 
clared boundaries,  should  be  taken  as  the  test  of  the  amount 
of  the  land  which  passed,  Baron  Pennefather  held,  that  the 
whole  of  the  land,  moss,  bog,  and  cut  out  bog,  which  lay 
within  the  boundaries  described,  passed  by  the  lease.  The 
court  of  Queen's  Bench  in  Lreland  refused  to  disturb  a  verdict 


(m)  n)icL  (p)  Jack  dem.  Dawson  v.  Bell,  2 

(»)  WiUoughby  v.  Foster,  1  Dy.  80,  Jebb  &  Sy.  43S2;  S.  C.  3  Irish  Law 

b.  pL  56.  Rep.  140. 
(o)  1  Dy.  80,  b.  pi.  67. 
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founded  on  the  learned  Btfron^s  opinion:  the  judgment  of  the 
Queen's  Bench  was  afterwards  aiBrmed  by  the  Exchequer 
Chamber  in  Ireland  (q),  and  finally  by  the  House  of  Lords, 
without  hearing  counsel  for  the  lessee  (r). 

Where  a  lease  professed  to  demise  to  the  plaintiffs  all 
mines  and  minerals,  '^in,  upon,  or  under,  all  or  any  part  of 
the  messuages  or  tenements,  fields,  closes,  or  parcels  of  land, 
described  and  set  forth  in  the  map  hereunto  annexed ;  and 
also  in,  upon,  or  under,  all  or  any  part  of  that  large  tract  of 
common  called  Mold  Mountain;  all  which  premises  are 
situate  in  the  townships  of  &c.,  and  are  boimded  ftc,  and, 
all  which  are  particularly  described,  dehneated,  and  dis- 
tinguished, in  the  map  or  plan  thereof  annexed  to  these 
presents,  and  which  by  agreement  of  all  the  said  several 
parties  hereto  is  meant  and  intended  to  be  taken  as  part  of 
this  indenture '';  it  was  held,  that  the  words  of  the  demise 
were  not  to  be  controlled  or  restrained  by  the  map,  but  might 
receive  full  effect,  and  be  held  to  include  a  particular  spot, 
the  boundary  of  which  could  not  be  traced  with  strict  accuracy 
upon  the  map,  by  reason  of  the  smallness  of  the  scale  upon 
which  it  was  drawn  («). 

In  Burton  t;.  Brown  (/),  Sir  Hugh  Piatt  let  a  piece  of  ground 
or  garden  plot  to  Juxon,  who  assigned  it  to  Ireland,  who  built 
upon  part  of  it  two  houses,  leaving  the  rest  as  a  garden. 
Sir  Hugh  then  let  to  the  plaintiff, ''  all  that  garden  plot  or 
piece  of  ground  late  in  the  tenure  of  Juxon,  and  now  in  the 
tenure  or  occupation  of  Ireland/'  And  the  question  was, 
whether  the  garden  and  houses  then  in  the  occupation  of  Ire- 
land, or  only  so  much  of  the  garden  as  was  not  built  upon, 
passed.  And  the  court  held,  that  all  the  garden,  as  it  was  in 
the  tenure  of  Juxon,  although  it  was  afterward  built  upon, 
passed;  for  the  lessor  did  not  take  knowledge  of  what  was 
done  by  an  assignee ;  and,  therefore,  by  intendment  leased 

(q)  S.  C.  nom.  lessee  Dawson  v.  Bell,  («)  Taylor  v.  Parry,  1  Soott*s  New 

5  Irish  Law  Rep.  229.  Rq>.  676;  S.  C.  1  Mmji,  &  Gra.  604. 

(r)  S.  C,  nom.  Jack  dem.  Dawson  (t)  Burton  v.  Brown,  Cro.  Jae.  648; 

r.  M^ntyre,  12  Cla.  &  Fin.  151.  S.  C.  Palm.  319. 
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it  as  entirefy  as  he  first  demised  it  to  Juxon ;  aud^  therefore^ 
that  aU  whieh  was  in  his  occupation/ and  the  houses  irhidi 
were  affenrards  huilt^  were  included  in  the  lease. 

In  Doe  dem.  Freeland  v,  Burt  {u),  a  lease  was  made  to  the 
defendant  of  certain  parts  of  a  messuage,  situated  on  the 
west  side  of  Swallow-street,  described  to  be  one  room  on  the 
ground  floor,  and  a  cellar  thereunder^  and  a  vault  contiguous 
and  adjoining  thereto,  and  three  rooms,  together  with  the 
ground  whereon  the  same  then  stood,  and  together  with  a 
piece  of  ground  on  the  north  side,  particularly  describing  it, 
with  an  exception  of  a  right  of  way;  the  whole  were  described 
to  have  been  late  in  the  occupation  of  A.;  and  the  question 
was,  whether  a  vault,  then  in  the  possession  of  B.,  under  the 
piece  of  ground,  which  was  a  yard,  passed.    It  appeared  that 
for  three  or  four  years  after  the  lease,  the  lessor  received 
rent  firom  the  former  tenant  of  the  cellar.    And  it  was  deter- 
mined, that  the  vault  was  not  comprised  in  the  lease ;  for, 
although,  primd  facie,  the  prcqierty  in  the  cellar  would  pass 
by  the  demise,  yet  that  might  be  regulated  and  explained  by 
circumstances;  and  that  it  might  be  necessary  to  put  a  dif* 
fer^it  construction  on  leases  made  in  populous  cities  firom 
that  on  those  made  in  the  country ;  in  London,  for  instance, 
where  different  persons  had  several  fireeholds  over  the  same 
spot,  and  different  parts  of  the  same  house  were  let  out  to 
different  people.     It  was  also  held,  that  evidence  was  admis- 
sible to  show  that  at  the  time  of  the  lease  the  cellar  in  ques- 
tion was  in  the  occupation  of  B. 

Whenever  the  parcels  intended  to  pass  are  described  by 
reference  to  their  being  in  the  possession  of  a  third  party,  the 
lessee  should  ascertain  the  quantity  of  premises  so  possessed; 
for,  as  we  have  seen  (a?),  by  a  lease  of  all  that  messuage  and 
two  yard  land  in  B.,  in  the  possession  of  G.,  no  more  of  the 
two  yard  land  passed  than  was  in  O.'s  possession,  notwith- 
standing part,  not  in  his  possession,  had  firom  time  out  of 
mind  been  parcel  of  the  two  yard  land  (y). 

(«)  Doe  dem.  Freeland  v.  Bart,  1  {x)  Ante,  p.  27. 

Term  Rep.  701 .  (y)  Bartlett  v. Wright, Cro.  Eliz. 299. 
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Parol  evidence  is  not  admissible  to  show  that  land  which, 
according  to  the  description  of  the  boundaries  in  the  lease, 
is  included  in  the  demise,  is  not  so  in  point  of  fact  {z). 

There  are  some  words  which  signify  more  than  at  first 
sight  they  seem  to  import.  By  the  demise  of  a  house,  for 
instance,  a  garden  will  pass,  as  it  is  considered  to  be  parcel 
of  a  house,  although  in  a  praecipe  qubd  reddat  {a)  it  was 
demandable  only  by  the  name  of  a  garden  (b). 

So,  a  demise  of  a  messuage,  together  with  a  garden  and 
house  of  office  at  the  further  end  thereof,  passes  the  use  of 
all  the  garden,  and  not  the  use  only  to  pass  to  the  house  of 
office ;  and,  therefore,  the  lessor  cannot  build  on  part  of  the 
garden  (c). 

Improvements  of,  and  additional  buildings  on,  the  premises 
instantly  become  parcel  of  the  property  demised  (rf). 

Generally  speaking,  a  demise  of  the  use  of  a  thing  is  a 
demise  of  the  thing  itself;  but  where  certain  parts  of  a  mes- 
suage, divided  from  a  portion  occupied  by  the  lessor,  were 
leased  by  him  with  certain  easements  belonging  to  the  same; 
with  a  covenant,  during  the  term,  to  permit  the  leasee  to  have 
free  ingress,  &c.,  through  the  gate  at  the  bottom  of  the  yard, 
and  the  use  of  the  pump  in  the  said  yard  jointly  with  the 
lessor,  whilst  the  same  should  remain  there,  paying  half  the 
expenses  of  keeping  it  in  repair ;  it  was  held,  that  an  action 
would  not  lie  against  the  lessor  for  removing  the  pump,  how- 
ever capricious  or  unreasonable  his  motive  might  be  for  doing 
so;  for  the  pump  itself  was  not  a  specific  subject  of  the 
demise,  and  the  words  ''  whilst  the  same  should  remain  there^' 
gave  the  lessor  an  option  of  removing  it ;  nor  did  the  court 
think  such  a  construction  inconsistent  with  the  provision  that 
the  lessee  should  bear  a  moiety  of  the  charge  for  repairs  (e). 

(»)  Sheev.  BurtcheU,  AnuB.  Mac.&  (c)  Kidder  v.  West,  3  Lev.  167. 

Og.  95.  (d)  Hoby  v.  Roebuck,  7  Taunt  167; 

(a)  This  writ  was  aboliahed  by  the  S.  C.  2  Marsh.  433. 

act  of  3  &  4  W.  4.  c.  27.  a.  86.  (e)  Rhodes  v.  Bnllard,  7  East,  116; 

(h)  Smith  V.  Martin,  2  Sannd.  400;  S.  C.  3  Smith,  173.    Pomfret  v.  Ricroft, 

S.  C.  3  Keb.  44.    Bettisworth*s  caae,  1  Saund.  321;  S.  C.  1  Vent  26.  44; 

2  Co.  32,  a.    Co.  lit.  5,  b.  I  Sid.  429;  2  Keb.  505.  543.  569. 
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A  coTenant  by  a  lessor  that  his  lessee  shall  during  the  term 
have  the  free  use  of  the  newly  intended  road^  whenever  the 
same  may  be  made^  at  or  adjoining  the  premises  demised,  will 
not  apply  to  a  road  which,  when  the  parties  contracted,  was 
intended  to  be  made,  but  which  was  in  fact  completed  in 
the  interval  between  the  contract  and  the  execution  of  the 
lease  (/). 

Omissions  in  the  parcels  may  frequently  be  supplied  by  the 
clause  of  the  general  words,  ''  all  outhouses,  edifices,  build- 
ings, ways,  &c/',  almost  invariably  introduced  into  leases; 
either  in  direct  terms,  or  through  the  operation  of  the  late 
act  ''to  facilitate  the  granting  of  certain  leases^'  {ff);  though  a 
full  and  accurate  description  of  the  premises  should  never  be 
dispensed  with  on  the  faith  of  an  error  being  thus  rectified. 

The  second  section  of  the  act  referred  to  declares,  that 
every  lease  made  in  pursuance  of  its  provisions,  unless  any 
exception  be  specially  made  therein,  shall  be  held  and  con- 
strued to  include  all  outhouses,  buildings,  bams,  stables, 
yards,  gardens,  cellars,  ancient  and  other  lights,  paths,  pas- 
sages, ways,  waters,  watercourses,  liberties,  privileges,  ease- 
ments, profits,  commodities,  emoluments,  hereditaments,  and 
appurtenances  whatsoever,  to  the  lands  and  tenements  therein 
comprised  belonging  or  in  anywise  appertaining. 

The  word  ''appurtenances''  has  a  very  comprehensive 
signification:  it  will  pass  turbary  granted  to  a  house  (A),  a 
sheep-walk  (i),  a  curtilage  (A:),  and  a  garden  (/);  and  it  seems 
that  lands  usually  occupied  with  the  house  for  the  same  rent 
will  pass  under  the  same  word  (m). 

So,  by  a  lease  of  the  site  of  a  manor,  with  all  the  lands  to 
the  said  manor  appurtenant,  the  demesne  lands* pass;  but 
nothing  passes  but  the  manor-place,  where  the  words  are 

CO  Crisp  V.  Price,  5  Taunt.  548.  (h)  Bettisworth's  cam,  2  Co.  32,  a. 

And  see  Doe  dem.  Spencer  v.  Godwin,  Co.  lit  5,  b. 

4  Man.  &  Selw.  265.  (0  Ibid. 

(g)  BSl9  Vict  c  124.  (m)  Cary,  24,  per  Bromley,  U  C„ 

(A)  Solme  v.  Bullock,  3  Ley.  165.  with  the  advice  of  the  judges :  some 

(t)  Horieston   v.    WoodroSe,  Cro.  justices  contri. 
Jac.  519. 
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^'with  all  the  lands  appertaining  to  the  said  site''  (n).  So, 
an  advowson  appendant  to  a  manor  will  pass  nnder  a  demise 
of  a  manor^  with  the  appurtenances  (o) ;  though  by  the  demise 
of  a  prebend,  together  with  all  commodities,  emoluments, 
profits,  and  advantages,  with  the  appurtenances,  an  advow- 
son belonging  to  the  prebend  will  not  pass,  as  the  words 
commodities,  emoluments,  profits,  and  advantages,  imply 
things  gainful,  which  are  contrary  to  the  nature  of  an  advow- 
son generally  (p).  It  is  observable,  that  the  court  made  no 
allusion  to  the  effect  of  the  word  ^'appurtenances''. 

A  way  not  strictly  appurtenant  will  not  pass  by  the  words 
"  with  nil  ways,  roads,  rights  of  road,  paths,  passages,  &c.,  to 
the  premises  belonging  or  in  anywise  appertaining'^  unless 
the  parties  appear  to  have  intended  to  use  those  words  in  a 
sense  larger  than  their  ordinary  legal  import  (9).  Hence  it 
has  become  usual,  in  modem  deeds,  to  insert  the  words  ^'there- 
with  used  and  enjoyed"  (r),  which,  according  to  Kooystra  v. 
Lucas  («),  would  pass  a  right  of  way  used,  at  the  time  of 
granting  the  lease,  with  any  part  of  the  demised  premises. 

The  word  '^belonging"  is  construed  as  having  the  same 
sense  as  the  word  "  appertaining  "  when  it  immediately  pre- 
cedes or  follows  it  (/). 

But  where  a  lease  was  made  of  a  messuage,  with  all  the 
rooms  and  chambers,  with  the  appurtenances  belonging  or  in 
anywise  appertaining  thereto,  it  was  held,  that  a  room  for- 
merly occupied  with  the  rest  of  the  house,  and  with  which  it 
had  communicated  by  means  of  a  door,  but  which  communi- 
cation had  been  stopped  by  a  wooden  partition  for  many 
years  before  the  time  of  the  demise,  did  not  pass  (tt). 

(n)  Anon.  Ow.  31.  27.    Barlow  v.  Rhodes,  1  Crompt.  & 

(0)  Higgins  V.  Grant,  Cro.  Eliz.  18.  Mees.  439.  444. 

Hurlestonv.  Woodroffe,Cro.  Jae.  519.  («)  Kooystra  v.  Lucas,  5  Barn.  &. 

(p)  London  v.  The  Oiapter  of  the  Aid.  880.    Hardmg  v,  Wilson,  2  Barn. 

yirginSt.Mary  of  SouthweD,Hob.303.  &  Cres.  96.  100;  S.  C.  3  Dow.  A  Rjr. 

(q)  Barlow  o.  Rhodes,  1  Crompt.  &  287. 

Mees.  439.     See  also  Hmchcliffe  v.  (t)  Barlow  v.  Rhodes,  1  Crompt  & 

Eari  of  Kinnoul,  5  Bing.  N.  C.  1 ;  S.  C.  Mees.  439.  445. 

6  Scott,  650;  1  Arn.  342.  («)  Kerslake  v.  White,  2  Stark.  508. 

(r)  Morris  v.  Edgington,  3  Taunt 
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McurriB  v,  Edgington  {x)  was  a  case  of  a  way  of  necessity^ 
and  not  a  case  properly  requiring  the  construction  of  the 
words  '^ belonging  and  appertaining'^ ;  because  if  there  had 
been  no  such  words,  the  law  would  have  implied  the  way  in 
question,  on  the  principle,  that  where  property  is  granted,  the 
right  of  access  to  that  property  is  necessarily  also  granted  {y) . 

Where  a  lease  contained  a  covenant  by  the  lessee,  the 
defendant  in  the  cause,  to  contribute  with  other  occupiers  of 
the  lessor's  property  a  rateable  proportion  of  the  expense  of 
keeping  up  paths  used  in  common  between  them,  and  it  was 
proved  that  the  plaintiff  had  always  used  a  path  (the  subject 
of  dispute)  between  his  house  and  the  defendant's  from  a 
period  anterior  to  the  defendant's  lease,  and  that  there  was 
no  other  path  to  which  the  covenant  could  apply,  it  was  held 
that  the  soil  of  the  path,  though  included  in  the  defendant's 
lease,  was  demised  subject  to  a  right  of  way  in  the  plaintiff  {z) . 

Whether  a  plan  not  part  of  a  deed  can  be  referred  to  in 
evidence,  to  show  that  a  certain  way  was  intended  to  pass,  is 
not  clearly  determined.  The  court  in  a  late  case  (a)  seemed 
to  incline  against  its  admission. 

In  Harding  v.  Wilson  (A),  the  abuttal  of  the  premises  on 
one  side  was  in  the  lease  described  to  be,  *^  an  intended  way 
of  thirty  feet  wide."  The  ground  over  which  the  way  was  to 
be  made  belonged  to  the  lessor.  The  lessee  underlet  to  the 
plaintiff's  landlord  part  of  the  ground  demised  '^  together 
with  all  ways  thereunto  appertaining,"  and  it  was  described 
as  abnl^mg  on  ^'  an  intended  way,"  without  mentknung  any 
width.  The  defendant  afterwards  purchased  the  ground  on 
the  opposite  side  of  the  '' intended  way,"  and  also  the  soil  of 
that  way,  and  built  a  wall,  leaving  a  road  only  twenty-seven 
feet  wide  in  front  of  a  house  erected  by  the  plaintiff.  The 
court  held,  that  the  intended  way  did  not  form  part  of  the 
original  grant ;  that  the  lessor  merely  declared  his  intention 

{x)  Morria  v,  Edgington,  3  Taunt.  24.  Mees.  439.  445. 
(y)  Barlow  v.  Rhodes,  sap.  (&)  Harding  i^.  Wilson,  2  Bam.  k. 

(«)  Oakley  v.  Adamaon,  8  Bing.  356.  Cres.  §6;  S.  C.  3  Dow.  ft  Ry.  287. 
(a)  Barlow  v.  Rhodes,  1  Crompt.  & 
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tliat  it  should  be  thirty  feet  wide;  and  that  no  words  had 
been  used  which  could  fetter  that  intention,  and  prevent  a 
deviation  from  it^  provided  (as  was  the  case)  a  convenient 
way  were  left  for  the  lessee  and  his  underlessees. 

On  a  lease  made  by  King  Edward  the  6th  of  the  site  of  an 
abbey  by  these  words : — "  And  also  all  lands^  meadows,  pas- 
ture, aiid  the  underwritten,  with  the  appurtenances,  lately 
belonging  to  or  regarding  the  said  monastery,  viz.  such  a 
close,  such  a  close,  and  such  a  close,'^  and  so  on,  describ- 
ing the  different  closes ;  a  question  arose,  whether  the  word 
''viz/'  had  reference  to  explain  the  word  underwritten^  or 
referred  to  the  whole  sentence,  scil.  to  all  the  lands,  &c.;  and 
Lord  Montague,  and  Justice  Marvyne,  and  others,  thought 
that  it  had  relation  only  to  the  undertvritten,  which  was  par- 
ticularly recited  afterwards ;  and  that  if  there  were  any  other 
land  belonging  to  the  said  monastery,  the  grantee  should 
have  it,  &c.  (c). 

In  a  declaration  in  covenant  on  a  lease,  a  verbatim  state- 
ment of  the  parcels  is  not  necessary,  provided  the  legal  effect 
and  operation  of  the  deed  be  given.  Thus,  where  the  demise 
was  of  "All  that  farm  or  land  and  buildings,  &c.'^  and  the 
plaintiff  declared  on  a  demise  of  "  a  certain  £arm  and  build- 
ings, and  certain  pieces  or  parcels  of  land,  particularly  men- 
tioned and  described  in  the  said  indenture '',  the  court 
refused  to  direct  a  nonsuit  for  the  variance;  as  the  word 
"farm''  certainly  comprehended  the  description  in  the  de- 
claration, which  stated  only  the  substance  and  legal  effect  of 
the  original  demise,  and  was  therefore  sufficient. 

In  demises  for  long  terms  of  years,  the  clause  of  "The 
reversion"  is  usually  introduced  (rf). 

The  clause  of  "All  the  estate"  should  always  be  omitted 
as  informal  (e). 

The  exceptions  and  reservations  from  the  parcels  will  be 
noticed  in  the  next  chapter. 

(c)  Harringtoii  v.  Pole,  Djr.  77,  b.  (d)  2  Prest.  Conv.  178. 

pi.  88j  cited,  Hob.  173.  («)  Ibid. 
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OF  THE  EXCEPTIONS  AND  RESERVATIONS. 

nnHE  parcels  may  be  corrected,  restrained,  explained,  or 
qnalified,  by  an  exception ;  but  this  is  allowed  only  wbere 
they  are  granted  in  general  terms.  The  exception  must  be  of 
a  particular  thing  out  of  property  comprised  in  general  words, 
or  under  a  general  denomination,  as  a  farm  out  of  a  manor, 
a  close  out  of  a  farm,  and  the  like ;  an  exception  of  that 
which  is  expressly  granted  being  invalid  (a) ;  and,  therefore, 
if  a  man  demise  a  house  and  shops,  excepting  the  shops  {b) ; 
or  certain  lands  and  underwoods  thereunto  belonging,  except- 
ing the  underwoods  (c)j  or  certain  tenements,  excepting  a 
moiety  (rf) ;  or  twenty  acres  of  land,  excepting  ten  acres,  or 
one  acre  (e) ;  in  each  of  these  cases  the  exception  is  void; 
although  Bendlowes  said,  that  it  was  adjudged  in  2  Eliz., 
that  if  one  leased  a  house  with  the  chambers,  kitchen,  gar- 
den, and  curtilage,  except  the  garden,  it  was  a  good  excep- 
tion ;  for  the  mentioning  of  them  was  but  surplusage,  and 
was  the  same  as  if  he  had  leased  the  messuage  excepting  one 
chamber  (/). 

But,  notwithstanding  the  parcels  be  granted  in  general 
terms,  an  exception  that  tends  to  firustrate  the  grant  cannot 


(a)  Stakeley  v.  Batler,  Hob.  170; 
S.  C.y  nom.  Stewkley  v.  Butler,  Mo.  880. 
Miller  v,  Pratt,  3  Dy.  264,  b.  n.  (40). 
Poph.  1 95.  Cudlip  v.  Rundli,  Rundell 
Rondall,  or  Rnndle,  Holt,  410.411; 
S.  C.  4  Mod.  9;  12  Mod.  14;  1  Show. 
310;  Carth.202;  3  Salk.  156;  S.  C, 
noDL  Cudliff  V.  Rnndle,  Comb.  177. 

(6)  Homebyv.  Clifton,  3  Dy.  264,  b.; 
S.  G.  1  And.  52.  pL  129;  Benl.  181. 
Anderson  v.  Benloe  give  the  judgment 
differentiy;  but  it  is  to  be  observed 


that,  according  to  Dyer's  report,  the 
case  came  before  the  judges  in  the 
Michaelmas  term  following.  See  19 
Via.  Ab.  128,  marginal  note  to  pi.  7. 
4  Mod.  11.  and  1  Show.  313. 

(c)  Kenson  v.  Reading,  Cro.  Eliz. 
244;  cited.  Hob.  170. 

(d)  Miller  v.  Pratt,  3  Dy.  264,  b.  n. 
(40). 

(e)  Ibid. 

(/)  3  Dy.  264,  b.  n.  (40),  VaUUnt's 
edition. 
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be  maintained  ;  and,  therefore,  if  A.,  being  seised  of  the 
manor  of  H.,  in  the  parish  of  L.,  and  of  no  other  lands  there, 
demise  all  his  llands  in  L.,  except  the  manor  of  H.,  the  excep- 
tion is  void,  and  the  manor  passes  {ff).  The  law  is  the  same 
on  the  demise  of  a  mill  salvo  stagno  molendini  {h) ;  or  of  a 
manor,  excepting  the  demesnes  (i),  or  the  reliefs,  leets,  courts, 
and  advowsons  {k) ;  or  of  a  rectory,  excepting  the  glebe  (Z) ; 
though  parcel  of  the  glebe  (w),  or  parcel  of  the  demesnes  (n), 
or  perquisites  of  the  courts  (o),  may  be  excepted. 

Or  the  exception  may  be  qualified  by  being  confined  to 
part  of  the  term  only  {p) ;  though  if  the  lease  be  granted  for 
years,  an  exception  cannot  be  made  for  life  {q). 

The  particular  purpose  of  the  exception  may  also  be  pointed 
out,  as  in  a  case  where  a  new  house  was  reserved  for  the  use 
only  of  the  father  of  the  lessor,  and  himself,  and  their  wives 
and  families,  to  live  in,  if  they  should  please,  but  not  to  be  let 
to  any  person,  or  persons  whomsoever ;  and  at  all  other  times 
when  they  should  not  dwell  there,  to  be  used  by  the  lessee, 
his  executors  and  assigns.  This  was  held  a  good  exception  (r). 
In  the  earlier  case  of  Homeby  v.  Clifton  (*),  where  a  lessee 
for  years  underlet,  reserving  a  shop  for  his  own  proper  use, 
the  court  considered  the  exception  absolute  for  the  whole 
term,  and  not  confined  to  the  lessor's  life ;  and  they  rejected 
the  words  ''for  his  own  absolute  use'^,  as  superfluous  and 
nugatory. 

An  exception  of  a  thing  to  which  the  grantor  has  no  right 


(jg)  Dorrell  v.  Collins,  Cro.  Eliz.  6. 
Stakeley,  or  Stewkley,  Hob.  170;  Mo. 
880. 

{h)  Poph.  195;  cites  34  Ass.  pi.  11. 

(t)  Mabie's  case,  Winch.  23.  May- 
dew  V.  Yeaxly,  3  Dy.  264,  b.  n.  (40). 

(k)  Gybson  v,  Seari,  Cro.  Jac.  176. 
Brown  v.  Goldsmith,  Mo.  870;  S.  C. 
Hob.  108.    Dy.  96,  b.  n.  (43). 

(/)  ^labia's  case,  sup.  Maydew  v, 
Yeaxly,  sup. 

(m)  Mabie's  case,  sup. 

(n)  Stukeley  v.  Butler,  Hob.  170.' 

(o)  Brown  v.  Goldsmith,  Mo.  870. 

(p)  Cudiip  V.  Rundli,  Rundall,  or 


Rundle,  Holt.  411 ;  S.  C.  ut  sup.  p.  37. 
n.  (a).    And  see  Wilson  v.  Armorer, 

1  Vent,  78.  87.  106;  S.  C.  1  Lev.  287; 

2  Keb.  642.  643.  667.  719. 
(q)  Ibid. 

(r)  Ibid. 

(t)  Homebyv.Clifton,3Dy.264,b.; 
S.  C.  1  And.  52;  Benl.  181.  According 
to  Dyer,  in  the  following  term  the  ex- 
ception was  held  to  be  void,  on  the 
ground  of  its  excepting  the  shop  which 
had  before  been  specifically  demised. 
AndseeHolt,41].4Mod.  11.  1  Show. 
313.  316. 
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ia  Toid ;  and^  therefore^  a  lessee  for  years  or  for  life^  not  being 
lessee  without  impeachment  of  waste^  cannot^  on  assigning 
over  his  tenn^  except  to  himself  the  timber  trees^  the  grayel, 
or  day^  or  the  benefit  and  profit  of  the  coal-mines  within 
the  land(/).  But  a  lessee  without  impeachment  of  waste 
may  make  such  an  exception  (ti).  So,  if  he  grant  a  less 
estate  than  his  own;  as  if  lessee  for  years  underlet  for  a 
shorter  term;  or  lessee  for  life  make  a  lease  for  years;  in 
either  case  the  wood,  underwood,  and  trees  growing  upon 
the  land,  may  properly  be  excepted ;  for  the  mesne  lessor 
remaining  tenant,  and  continuing  Uable  to  his  lessor,  may 
thus  secure  to  himself  a  remedy  against  the  sublessee,  in  the 
event  of  his  cutting  down  the  trees,  &c.  (v). 

In  a  case  in  Leonard  (ai),  M anwood  said,  that  if  a  lease  be 
made  to  I.  S.,  except  Greendose  to  I.  D.,  who  is  a  stranger, 
the  exception  is  good,  and  I.  D.  shall  have  it.  The  better 
opinion,  however,  seems  opposed  to  the  validity  of  an  excep- 
tion in  favor  of  a  stranger  (y).  It  is  submitted  that  this 
proposition  is  not  afiected  by  the  late  act  to  amend  the  law 
of  real  property  (sr)  noticed  before  {a). 

If  a  lessor  intend  to  retain  a  right  of  way  over  the  property 
demised,  he  must  expressly  reserve  it  (b).  A  covenant  by  the 
lessee  to  pull  down  the  comer  of  the  house  leased  to  him,  for 
the  purpose  of  letting  the  lessor  make  a|  cart- way  over  the 
spot,  will  not  confer  such  a  right  (c). 

A  reservation  in  a  lease  of  a  right  of  way  on  foot,  and  for 
horses,  oxen,  cattle,  and  sheep,  does  not  give  any  right  of 
way  to  lead  manure,  which  implies  drawing  in  a  carriage  {d). 


(<)  Siumder's  case,  5  Co.  12,  a.; 
S.  C,  nom.  Sanders  v.  Norwood,  Cro. 
EBz.  683;  S.C.,nom.  Saonders  v.  Mar- 
wood,  1  Brownl.  241;  died,  Al.  81-2. 
Perm's  case,  13  Co.  60.  Billingaly  v. 
Hersey,  2  Bulstr.  5.  8.  9;  S.  C,  nom. 
Billiiigsbj  V.  Hercy,  Mo.  831.  Bacon 
V.  Gyriing,  Cro.  Jac.  296.  Lewknor  v. 
Ford,  1  Leon.  48.  Foster  v,  Spencer, 
semb.  S.  C,  1  Goldsb.  63;  cited,  5  Co. 
12,  b.  Foster  r.  Spooner,  semb.  S.  C, 
Cro.  EIuE.  17. 


(u)  Sacheverel  v.  Dale,  Latch,  268. 
Al  82.     1  Com.  D5g.  607.  Biens,  (H). 

(v)  Bacon  v,  G^Tling,  Cro.  Jac.  296. 
Percy's  case,  13  Co.  60. 

(x)  3  Leon.  35. 

(y)  2  Prest  Conv.  462,  2nd  edit. 

(2)  8  &  9  Vict  c.  106.  B.  5. 

(a)  Ante,  p.  14  of  this  volume. 

(b)  Good  V.  Hill,  2  £sp.  690. 

(c)  Ibid. 

(d)  Brunton  v.  Hall,  1  Q.  B.  792; 
S.  C.  1  Ga.  &  Dav.  207. 
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We  frequently  find  in  leases  certain  words  sounding  as  an 
exception  hy  the  lessor,  whicli  in  fact  amount  to  a  reservation, 
or  a  covenant  or  agreement  on  the  lessee^s  part.  The  dif- 
ference may  be  easily  explained.  An  exception  operates  as 
a  reservation  of  something  in  esse,  which  would  pass  to  the 
lessee  by  the  general  terms  of  the  demise  without  some  words 
of  restriction  (e)  3  as  in  the  case  of  a  demise  of  ail  that  farm 
called  A.,  except  such  a  close :  the  close  would  pass  as  part 
ef  the  farm  without  the  exception ;  and  the  words  of  excep- 
tion are  considered  the  words  of  the  lessor  (/).  But  where 
there  is  a  reservation  in  favor  of  the  lessor  of  a  thing  dehors 
the  lease,  as  a  way,  common,  estovers,  or  other  profit  appren^ 
dre  (^);  or  a  proviso  that  it  shall  be  lawful  for  the  lessor  at 
any  time  during  the  term  to  cut  and  carry  away  the  trees  (A); 
the  words  amount  to  a  reservation,  or  an  agreement  on  the 
lessee^s  part  for  the  lessor's  enjoyment,  or  to  a  grant  of  a 
newly  created. easement  by  the  lessee  to  the  lessor  (i);  and 
not  to  an  exception^  A  component  pait  of  the  land  demised 
cannot  be  reserved  (*). 

A  better  example  of  the  difference  cannot  be  given  than 
that  furnished  by  the  case  of  Bush  v.  Cole,  just  cited.  The 
plaintiff  demised  a  messuage  to  the  lessee,  excepting  two 
rooms,  and  free  passage,  ingress,  egress,  and  regress,  to  and 
from  them*  The  passage  having  been  stopped  by  the  defend- 
ant, to  whom  the  premises  had  been  assigned,  the  plaintiff 
brought  an  action  of  covenant;  the  defendant  contended 
that  trespass  was  the  proper  remedy;  but  the  court  decided 
in  the  plaintiff's  favor  upon  the  distinction,  that  if  the  dis- 
turbance had  been  in  the  chamber,  a  thing  excepted  and  not 
demised,  the  action  of  covenant  could  not  have  been  main- 


(e)  Co.  Lit  47,  a.  Shep.  Touch.  78. 
2  Barn.  &  Ores.  206. 

(/)  Bullen  V.  Deiming,  6  Bam.  & 
Cres.  842.  847. 

(g)  Bofih  V.  Cole  or  Coles,  12  Mod. 
24;  S.  C.  Carth.  232;  S.  C;,  nom.Baah 
V.  Calis,  I  Show.  388;  I  Salk.  196,nom. 
Cole's  case.  Russel  v.  Golwel,  Cro. 
£liz.657;S.C.Mo.56S.   The  Durham 


and  Sunderhind  Railway  Company  v. 
Walker,  2  Q.  B.  940;  S.  C.  2  Ga.  & 
Dav.  326. 

(h)  Lushford  v.  Sanders,  Cro.  Eltz. 
690.    3  U.  6.  45.  21. 

(t)  The  Durham  and  Sundez^and 
Railway  Company  v.  Walker,  sup. 

(k)  Fancy  v.  Scott,  2  Man;  &  Ry. 
335. 
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tained ;  but  that  it  was  otherwise  in  this  case^  where  the 
lessee  had  agreed  to  let  the  lessor  haye  a  right  of  way,  a  thing 
newly  created  as  it  were  by  the  grant  of  the  lessee. 

In  Cudlip  V.  Bundall  (/)  before  quoted,  a  lease  was  granted 
of  a  messuage,  together  with  aU  houses,  outhouses,  &c.,  except 
one  house  commonly  called  the  New  House,  for  the  use  only 
of  the  £Bither  of  the  lessor,  of  the  lessor  himself^  and  their  wires 
and  families,  to  liye  in  if  they  should  please,  but  not  to  be 
let  to  any  person ;  and  at  all  other  times  when  they  should 
not  dwell  there,  to  be  used  by  the  lessee,  his  executors,  &c. 
And  it  was  argued,  that  the  words  imported  no  more  than 
a  privilege  reserved  to  the  plaintiff  to  use  the  house  for  the 
particular  purpose  expressed  in  the  demise ;  but  the  court 
held  the  clause  to  amount  to  an  exception;  and  that  the 
subsequent  words,  apparently  of  qualification,  were  merely 
declaratory  of  the  object  of  the  exception. 

A  reservation  (as  it  is  termed)  of  all  timber  and  timber- 
like trees,  and  of  mines  and  quarries  of  stone  and  slate,  and 
the  hke,  is  not  legally  speaking  a  reservation,  but  an  excep- 
tion (m). 

So,  a  reservation  or  exception  (as  it  is  called)  in  a  lease  of 
a  right  or  liberty  for  the  lessor  to  hawk,  hunt,  fish,  and  fowl, 
and  the  like,  is  not  in  point  of  law  either  a  reservation  or  an 
exception :  it  is  only  a  privilege  or  right  granted  to  the  lessor, 
though  words  of  reservation  and  exception  be  used  (n). 

On  a  demise  of  a  certain  manor,  capital  mansion-house, 
and  hereditaments,  and  also  the  exclusive  license  of  sporting 
over  all  other  the  lessor's  lands,  plantations,  and  coverts, 
subject  to  the  liberty  for  each  tenant  on  his  farm  to  kill 
rabbits  thereon  with  ferrets  only,  it  was  held,  that  the  liberty 
extended  not  only  to  farms  existing  at  the  time  of  the 


(/)  Cudlip  V.  Randall^  Rundle,  or  Man.  807.    Earl  of  Cardigan  v.  Anni- 

Ruiidfi,  Holt,  410;  S.  C.  4  Mod.  9;  12  tage,  2  Bam.  &  Crea.  197. 

Mod.  14;   1  Show.  310;  Cartli.  202;  (»)  Doe  dem.  Douglas  v.  Lock,  2 

3  Salk.   156;    S.  C,  nom.  Cudliff  v.  Adol.  &  £IL  705.  743;  S.  C.  4  Nev.  & 

Rondle,  Comb.  177.  Man.  807.    The  Durham  and  Sunder- 

(«)  Doe  dem.  Douglas  v.  Lock,  2  land  Railway  Company,  2  (^  B.  940; 

Adol.  &.  ED.  705.  743;  S.  C.  4  Nev.  &,  S.  C.  2  Ga.  &  Dav.  326. 
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demise^  but  to  lands  wldch  the  lessor  might  afterwards  let 
to  other  tenants  (o). 

In  the  case  of  Hebbert  v.  Thomas  (p),  the  plaintiff  being 
owner  of  certain  freehold  houses  and  land,  with  a  yard  adjoin- 
ing thereto^  let^  by  parol^  several  of  the  houses  to  the  defend- 
ant ;  but  it  did  not  appear  whether  the  yard  formed  part  of 
the  demise  or  not.  The  tenants  of  the  several  houses  were 
in  the  habit  of  passing  over  the  yard,  and  using  in  common 
a  pump  and  privy  there.  The  pbiintiff  excluded  the  defend- 
ant from  the  yard;  and  in  an  action  brought  against  the 
plaintiff  for  trespass,  the  learned  Judge  left  it  to  the  jury  to 
say  whether  the  landlord  at  the  time  of  the  demise  had 
reserved  the  yard,  and  it  was  held  that  this  was  a  misdirec- 
tion; for  it  ought  to  have  been  left  to  the  jury  to  find,  not 
whether  the  landlord  had  reserved  the  locus  in  quo,  but 
whether  he  had  ever  demised  it. 

After  much  discussion  on  the  point,  it  seems  to  be  now 
settled,  that  an  exception  of  the  woods,  underwoods,  coppices, 
and  hedgerows,  comprises  the  soil  itself  on  which  they  grow  (q); 
but  that  an  exception  of  all  timber  trees,  or  great  wood,  which 
terms  do  not  include  underwood  and  herbage  (r),  operates  on 
so  much  only  of  the  soil  as  may  be  necessary  for  their  nou- 
rishment and  support:  the  soil  is  not  excepted  absolutely; 
but  sub  modo  only;  and  if  the  lessor  destroy  the  trees,  the 
land  on  which  they  grow  wiU  belong  to  the  lessee  («). 

In  Pincomb  v,  Thomas  {t),  however,  where  one  let  a  tene- 
ment, a  close  whereof  was  a  wood,  and  commonly  known  by 
the  name  of  a  wood,  and  in  the  lease  there  was  an  exception 


(o)  Newton  v.  Wilmot,  8  Meee.  & 
WeL  711. 

(p)  Hebbert  v.  Thomas,  1  Crompt. 
Meee.  &  Roe.  861;  S.  C.  5  Tyrw.  503. 

(q)  Ive's  case,  5  Co.  11,  a.,  let  reeo- 
Ivtion;  S.€.  2  And.  52;  8.  C.,nom.  Ive 
V,  Same,  Cro.  Eliz.  521.  Whistler  v. 
Paelowe,  Cro.  Jae.  487;  S.  C,  nom. 
Hide  V.  Whistier,  Poph.  146.  laford^s 
case,  1 1  Co.  49,  b. ;  S.  C,  nom.  Stampe 
V.  Clinton,  alias  Liford,  1  RoL  95.  98, 
2nd  resolution.    Anon.  Dy.  19,  a.  pi. 


110.  Dal.  11.  pL  11.  See,  however, 
Paol's  lessee  v.  Paul,  1  W.  Blae.  255. 
Legh  V,  Heald,  1  Bam.  &  Adol.  622. 

(r)  Anon.  1  Dy.  79,  a.  pi  (48),  per 
Hales,  Brown,  &  Coke,  Js. ;  Mountague 
e  cotU. 

($)  Whistler  If.  Paslowe,8ap.  Stamps 
V.  Clinton,  alias  Liford,  1  RoL  98,  2nd 
resolution;  S.  C,  nom.  Liford's case,  1 1 
Co.  46,  b.  49,  b.     Legh  v.  Heald,  sup. 

(0  Pinoomb  v.  Thomas,  Cro.  Jae. 
524. 
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of  all  saleable  woods  then  growings  or  wldch  should  grow 
thereafter^  with  free  entry,  &c.,  for  felling  and  carrying  the 
same  away,  it  was  held  that  the  soil  was  not  excepted,  bnt 
passed  to  the  lessee :  no  doubt  because  the  right  of  entry 
would  not  have  been  needed  if  the  whole  soil  had  been 
reserved  (ti). 

An  exception  of  great  trees  growing  and  being  upon  the 
premises  extends  to  trees  which  become  great  during  the 
leajse,  although  they  were  small  at  the  time  of  the  demise  (^). 

Exceptions  of  trees,  woods,  &c.,  were  introduced  into  leases 
at  a  very  early  period  with  a  view  to  defeat  the  tenant's  right 
of  cutting  timber  for  house-bote,  plough-bote,  &c.  (y).  Unless 
timber  trees  be  excepted,  they  are  included  in  a  general 
demise  of  the  lands  on  which  they  grow  {z). 

Where  a  lease  was  granted  of  a  certain  tract  of  land  in 
Ireland,  excepting  always  to  the  lessor  aU  royalties,  minerals, 
fuller's  earth,  clay  for  bricks  and  earthenware,  coalpits, 
quarries,  lime,  slate,  or  stone,  and  bogs  or  ttarf  mosses  whatso- 
ever, together  with  all  woods,  &c.,  with  ingress,  egress,  and 
regress,  to  dig  for,  fell,  and  carry  away  the  excepted  pre- 
mises ;  and  liberty  for  the  lessor  to  fowl,  hunt,  and  hawk,  in 
and  upon  the  premises,  saving  always  out  of  this  exception  to 
the  lessee  liberty  to  dig  out  and  take  Ume,  slate,  or  other 
stone,  and  turf  moss  to  be  spent  and  employed  upon  the  pre- 
mises ;  it  was  held,  that  the  words  bogs  and  turf  mosses  did  not 
pass  a  mere  right  to  the  landlord,  but  excepted  the  soil  itself; 
that  the  tenant  had  gotten  the  soil  of  all  the  lands,  not  bogs ; 
and  that  in  such  of  the  lands  as  were  bogs,  he  had  a  right 
of  turbary  only  (a). 


(«)  Leg^v.Heold,  sup.  per  Taunton, 
J.  In  the  report  of  this  ease,  1  Bam.  & 
Adol.  628,  Mr.  Justice  Taunton  Is  made 
to  ny,  that  Uie  soil  did  not  paas,  but 
the  timber  only.  Bnt  this  is  obrioasly 
It  was  holden  that  the  sc^ 


was  not  ezeepted,  but  passed  to  the 
teetee;  and  this  is  tiie  more  evident 
from  the  reaeoo  given  by  the  learned 
judge,  **  because  the  right  of  entry 
would  not  have  been  needed  if  the 


whole  soil  had  been  reserved." 

{x)  Gamock  v.  Cliff,  1  Leon.  61. 

(y)  B(areh,9.pL22.  Ouy,24.  And 
see  Herlakenden's  case,  4  Ck>.  63,  a. 
1  Com.  Dig.  606,  Biens,  (H). 

(2)  I>oe  dem.  Douglas  v.  Lock,  2 
Adol.  &  EU.  705.  750;  S.C.  4  Nev.  Si 
Man.  807. 

(a)  Boyle  v.  Olphants,  1  Longf.  & 
Towns.  321;  S.  C.  4  Irish  Eq.  Rep. 
241. 
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And  where  a  lease  was  made  of  a  farm^  except  certain 
plantations^  and  also  all  and  all  manner  of  timber^  timber- 
trees^  and  other  trees^  stands^  pollards^  bodies  of  trees^  saplings, 
spires^  sallows^  willows^  wood^  underwood^  topwood,  bushes^ 
and  thorns^  other  than  such  bushes  and  thorns  as  should  be 
necessary  for  tfie  repairs  of  the  fences ;  and  the  lessee  cove- 
nanted>  amongst  other  things^  on  the  expiration  of  the  term, 
to  leave  the  buildings  and  fences  in  good  repair,  finding  all 
materials  except  as  thereinafter  mentioned,  the  lessor  finding 
rough  wood  for  making  such  repairs  if  growing  upon  the 
premises ;  and  the  lessor  covenanted  to  find  and  provide  the 
lessee,  if  growing  on  the  premises,  sufficient  rough  timber 
stakes  and  bushes  for  doing  such  repairs ;  it  was  held  in  the 
Exchequer  Chamber,  Pollock,  L.  C.  B.,  doubting,  that  the 
meaning  of  the  clause  was  to  preserve  to  the  tenant  the  right 
of  taking  all  or  part  of  such  thorns  and  bushes  for  repairs, 
when  required,  for  which  probably  the  assignment  of  the 
landlord  would  be  necessary,  according  to  his  covenant ;  and 
that  all  trees  and  all  bushes,  whether  necessary  for  repairs  or 
not,  were  excepted  firom  the  demise  (i). 

The  e£Pect  of  an  exception  being  to  except  all  things  de- 
pendent on  it,  and  necessary  for  its  enjoyment  (c),  if  a  man 
make  a  lease  reserving  the  wood,  &c.,  he  may  justify  an  entry 
to  cut  and  carry  it  away  (d)*  Notwithstanding  this  privilege 
it  is  usual  to  insert  a  provision  that  it  shall  be  lawful  for  the 
lessor  to  enter,  and  fell  and  carry  away  the  trees ;  and  such 
power,  being  coupled  with  an  interest,  is  assignable  (e).  But 
if  the  lease  be  made  by  a  tenant  for  life,  the  power  arising 
from  the  exception,  being  annexed  to  the  lessor's  estate,  deter- 
mines on  his  death,  and  consequently  is  incapable  of  enjoy- 

(()  Jenney  v.  Brook,  6  Q.  B.  323.  ciwe,  11  Co.  46,  b.  52,  a.    SaeheTeril 

(e)  Shep.  Touch.  100.    The  Durham  v.  Day,  Latch,  163.  Earl  of  Cardigan  v. 

and  Sunderland  Railway  Company  v.  Armitage,  2  Bam.  &  Crea.  207;  S.  C. 

Walker,  2  Q.  B.  940.  965;  S.  C.  2  Ga.  3  Dow.  &  Ry.  414. 

Sl  Dav.  326.  (e)  Warren  v,  Ashers,  aliaa  Arthur, 

(d)  Foster  v.  Spooner,  Cro.  EUz.  17.  T.  Jo.  205;  S.  C.  Anon.  2  Mod.  317. 

18;   S.  C.  semb.  Lewknor  v.  Ford,  Stampe  v.  Clinton,  alias  Liford,  1  Rol. 

1  Leon.  48.    Stampe  v.  Clinton,  alias  96-7. 

Liford,  1  Rol.96.7;  S.C.,nom.  Liford's 
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ment  by  his  executors^  or  remainder-men  (/).  It  is  scarcely 
necessary  to  remark^  that  if  the  exception  itself  be  void^  as  in 
the  case  before  noticed  of  an  exception  of  the  trees  on  an 
assignment  of  the  lease  by  a  tenant  subject  to  impeachment 
for  waste,  snch  a  power  is  not  assignable  {g). 

Wliere  there  is  any  reasonable  degree  of  doubt  as  to  the 
meaning  of  an  exception  in  a  lease^  the  words  of  the  excep- 
tion, being  the  words  of  the  lessor,  are  to  be  construed  favor- 
ably for  the  lessee,  and  against  the  lessor  (A).  Thus,  where 
a  lease  was  made  of  certain  lands  in  the  county  of  Dorset, 
except  and  always  reserved  all  timber  trees  and  other  trees, 
but  not  the  annual  fruit  thereof,  it  was  held,  that  apple  trees 
were  not  within  the  exception  (t).  So,  an  exception  in  a  lease 
of  a  farm  in  the  county  of  Devon,  where  almost  every  farm 
consists  of  orchards,  of  ''all  trees,  woods,  coppice,  wood- 
grounds,  of  what  kind  or  growth  soever,^^  was  held  not  to 
extend  to  apple  trees ;  it  being  impossible  to  suppose  that 
when  an  apple  farm  was  let,  the  apple  trees  were  not 
included  {k). 

In  an  action  of  covenant  for  not  repairing,  the  declaration 
stated,  that  the  plaintiff  demised  certain  premises,  with  the 
appurtenances,  (except  as  therein  is  excepted,)  to  hold  &c. 
to  him,  the  defendant,  (except  as  therein  is  excepted,)  for 
the  term  of  twelve  years,  except  the  last  day  thereof.  The 
lease  in  fact  contained  no  exception  applicable  to  the  pre- 
mises, the  sole  exception  being  in  the  habendum  of  the 
last  day  of  the  term.  But  it  was  held  that  the  variance 
was  not  fatal ;  the  allegation  of  the  exception  being  either 
satisfied  by  the  exception  in  the  lease,  or  rejectable  as 
surplusage  (/). 

A  saving  out  of  an  exception  defeats  the  exception  to  the 


(/)  Sacheveril  v.  Day,  Latch,  163.  (t)  BuUen  v.  Denning,  sup. 

(3)  Billingaly  v.  Heney,  2  Bdstr.  9.  Ik)  Wyndham  v.  Way,  4  Taunt  31 6. 

(A)  Shep.  Touch.  100.    Earl  of  Car-  And  see  Hardr.  309.   Hob.  304.  2RoI. 

d](^  V.  Armitage,  2  Bam.  &  Cres.  206 ;  280.     1 4  H.  8.  2.  1.    Grodb.  398. 
&  C.  3  Dow.  &  Ry.  414.     BuUen  v.  {I)  Williams  v.  Hayes,  9  Pri.  642. 

Denning,  5  Barn.  &  Cres.  842.  847. 
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extent  of  the  saving ;  and^  therefore,  if  one  let  a  rectory  for 
years,  excepting  the  mansion-house,  saving  to  the  lessee  a 
certain  chamber,  the  chamber  passes  as  if  there  had  been  no 
exception  (m). 

(m)  Leigh  v.  Shaw,  Cro.  Eliz.  372;      264,  h,  n.  (40).    Cudfip  v.  Rundall, 
S.  C.,noiD.  Leigh's  case,  Ow.  20.   3  Dy.      3  Salk.  156. 
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CHAPTER  VIII. 


OF  THE  HABENDUM. 


^HE  habendum,  thon^h  sometimes  said  to  be  rather  a  formal 
than  an  essential  part  of  a  deed  {a),  exercises  a  most 
important  influence  over  its  construction  and  effect. 

The  teviendum  was  formerly  used  to  denote  the  tenure  by 
which  the  estate  granted  was  to  be  holden^  as^  by  military 
service^  in  burgage^  in  free  socage ;  or  the  lord  of  whom  it 
was  to  be  holden ;  but  it  is  now  retained  only  by  custom ; 
those  tenures  having  been  reduced^  in  the  reign  of  King 
Charles  the  £nd  [b),  to  free  and  common  socage ;  and  the  * 
statute  of  Quia  Emptores{c)  having  directed  that  all  pur- 
chasers should  hold  of  the  chief  lord  of  the  fee^  and  not  of  the 
immediate  grantor  (d). 

The  habendimi  not  only  limits  the  quantity  of  estate  to  be 
taken  by  the  grantee;  but^  according  to  the  form  usually 
adopted  in  practice^  refers  to  the  parcels^  and  specifies  also, 
as  well  as  the  granting  part  of  the  deed^  the  party  to  take 
under  the  demise.  I  shall,  therefore,  offer  a  few  remarks 
on  the  operation  of  the  habendum  with  regard,  Ist,  to  the 
parcels,  and,  2ndly,  to  the  person,  before  I  notice  its  effect, 
Srdly,  with  regard  to  the  estate. 

But  it  is  to  be  observed  that  the  late  act  ^'  to  facilitate  the 
granting  of  certain  leases  ^'  (e),  in  timiting  the  term,  dispenses 
with  a  formal  habendum. 

(a)  Co.  lat.  6,  a.  b.  (c)  8  &  9  Vict  c.  124.    The  corre- 

(fr)  12  Car.  2.  c  24.  sponding  act  for  Ireland,  9  ft  10  Vict. 

(c)  is  Ed.  1.  Btat.  1.  c.  1.                      c.  112,  retains  the  habendum. 
\d)  2  Bla.  Com.  298. 
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Section  I. — As  to  the  operation  of  the  habendum  with 

REGARD  TO  THE  PARCELS. 

The  habendum  cannot  introduce  parcels  not  included  in 
the  testatum^  or  granting  part  of  the  lease  (/) ;  for,  otherwise, 
the  lessee  would  in  fact  take  something  not  previously  granted 
to  him.  Therefore,  if  a  person  demise  a  manor,  habendum 
together  with  another  manor,  or  together  with  the  advowson 
of  another  manor,  the  additional  parcels  comprised  in  the 
habendum,  not  having  been  included  in  the  granting  part, 
will  not  pass.  But  if  a  thing  comprehended  therein  be  also 
comprised  in  the  habendum  under  another  name,  as  if  the 
nomination  of  an  advowson  be  granted,  habendum  the  ad- 
vowson, the  habendum  is  good,  for  it  is  one  and  the  same 
thing  [g). 

If  some  parcels  included  in  the  testatum  be  not  referred 
to  or  noticed  in  the  habendum,  the  operation  of  the  deed  as 
to  those  parcels  must  depend  upon  the  premises ;  in  other 
words,  the  effect  as  to  them  will  be  the  same  as  if  there  were 
no  habendum. 


Section  II. — ^As   to  the  operation  of  tpe  habendum 

with  regard  to  the  person. 

Strictly  speaking,  the  office  of  the  habendum  is  not  to 
designate  the  party  to  take,  but  to  specify  the  amount  of 
interest  conferred  {h) ;  and,  therefore,  the  omission  of  the 
lessee's  name  in  the  habendum  will  not  prejudice  the  lease, 
provided  he  be  named  in  the  granting  part  (t).  On  the  other 
hand^  it  is  apprehended,  for  the  reasons  before  noticed  (*), 

(/)  Meld  V.  Cooper,  Toth.  186.    2  2  RoL  Ab.  65.  (I).  pL  I.     9  Co.  47,  b. 

Rol,  Ab.  65.  (I),  pi.  2.     Shep.  Touch.  Kendal  v.  Mickfeild,  Barnard.  Ch.  46-7. 

76.     38  H.  6.  34,  [3].    Plowd.  152.  Strickland  v.  Maxwell,  2  Crompt  & 

(g)  2  Rol.  Ab.  65,  (I),  pi.  5.    Plowd.  Mees.  539;  S.  C.  4  Tyrw.  346. 
1^7.  (i)  Anon.  3  Leon.  33-4,  case  60. 

(A)  Co.  Lit.  6,  a.    Buckler's  case,  2  (Jfc)  Ante,  p.  21-2  of  this  volume. 

Co.  55,  a.   Lofield't  09^  10  Co.  107,b. 
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that  tlie  neglect  to  name  him  in  that  part  of  the  lease^  may 
be  rectified  by  naming  him  in  the  habendum. 

It  is  submitted  that  the  habendum  cannot  introduce^  as 
an  immediate  beneficial  taker,  one  who  is  a  stranger  to,  or 
not  named  in,  the  premises  of  the  deed  (/) ;  as  in  the  case  of 
a  lease  being  granted  to  A.  B.,  to  hold  to  C.  D.  (m) ;  and 
that,  where  made  to  two,  habendum  to  one  of  them  and  a 
third  person,  the  habendum  is  nugatory  as  to  the  third  per- 
son, as  he  was  not  named  in  the  premises  (n).  It  should 
seem  that  the  law  has  not  been  altered  in  these  particulars 
by  the  late  acts  of  7  &  8  Vict.  c.  76.  s.  11,  and  8  &  9  Vict, 
c.  106.  s.  5. 

But  a  stranger  to  the  premises  miglit  always  take  by  way 
of  remainder,  notwithstanding  the  deed  were  inter  partes. 
Therefore,  if  a  lease  be  made  to  A.,  "  habendum  to  him  and 
B.  his  wife  for  their  lives,  et  eorum  ditUius  viventi  successive 
um  post  aUerum  sicut  scribuntur  et  nominantur  in  ordine  ",  B. 
will  take  in  remainder  after  her  husband  (o).  If,  however, 
the  grant  be  made  to  one,  habendum  to  several,  none  but 
the  grantee  can  take,  unless  the  order  of  succession  be  clearly 
pointed  out  {p).  The  cases  and  distinctions,  however,  on  this 
branch  of  our  subject  have  already  been  noticed  in  the 
chapter  which  treats  of  leases  for  lives  {q). 


Section  III. — As  to  the  operation   of  the  habendum 

WITH    BEOABD    TO   THE    ESTATE. 

In  framing  this  part  of  the  deed,  by  which,  as  we  have 
said,  the  quantity  of  estate  is  usually  limited,  care  should  be 
taken  to  define  the  term  with  precision.  The  word  term  is 
used  indiscriminately  to  signify  the  space  of  time  for  which 

(0  Windflmore  V.  Hobart,  Hob.  313.  (n)  Ibid.    And  see  Mo.  8.  pi.  32. 

Kirknian  v.  Reignold,  2  Leon.  1.  Anon.  (o)  Wheadon  v.  Sugg,  Cro.  Jac.  372. 

3  Leon.  34.  (p)  Windsmore  v.  Hobart,  sup. 

(m)  Ibid.  (q)  Ante,  Vol.  I,  p.  683. 

VOL.  II.  £ 
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the  property  is  granted  whatever  the  quantity  of  interest 
may  be  (r). 

Every  lease  for  years  must  depend  for  its  validity  on  cer- 
tainty of  commencement^  certainty  of  duration,  and  certainty 
of  end  {s),  under  which  respective  heads  we  will  proceed  to 
examine  the  subject. 


I. — As  to  the  certainty  of  commencement. 

In  speaMng  of  the  commencement  of  a  lease,  we  must  be 
careful  to  distinguish  between  commencement  in  interest  or 
enjoyment,  and  commencement  in  computation  of  time;  for 
the  two  do  not  necessarily  run  from  the  same  period  or  event. 
For  instance,  a  lease  for  years  may  be  made  to  commence  in 
interest  or  enjoyment  at  a  day  to  come,  though  running  in 
computation  of  time  from  the  present  or  a  past  day ;  as  haben- 
dum from  the  25th  of  March  next  for  the  term  of  twenty 
years,  to  be  computed  from  the  day  of  the  date  of  the  lease,  or 
from  the  25th  day  of  December,  or  any  other  day,  preceding  {t) . 

It  is  not  necessary  that  the  certainty  of  commencement  be 
ascertained  at  the  execution  of  the  lease ;  for  if  in  the  course 
of  time  a  day  will  arrive  which  will  mark  the  certainty,  it  is 
sufficient;  and  the  interest  conferred  by  such  a  grant  is 
immediately  assignable  {u) .  If,  for  instance,  a  lease  be  granted 
for  twenty-one  years  after  a  life  in  being ;  though  it  is  uncer- 
tain at  first  when  the  term  will  commence^  yet,  when  the  life 
drops,  it  is  reduced  to  a  certainty;  and  id  certum  est  quod 
certum  reddi  potest  {ai).  Even  the  lessor's  death  may  be  the 
event  on  which  the  new  term  is  to  commence  (y).  And  the 
same  rule  obtains  whether  the  lessor  be  seised  in  fee,  or  have 


(r)  Wright  dem.  Plowden  v.  Cart- 
wright,  Burr.  282;  S.  C,  nom.  Right 
dem.  Plowden  v.  Cartwright,  1  Ken. 
629.  Cooper  v.  Rohinflon,  10  Meee.  & 
Wei.  694-6. 

(s)  Foote  V.  Berkley,  1  Vent.  83; 
S.  C.  Cart  147 ;  I  Lev.  634  ;  1  Sid.  460; 
O.  Bridgm.  by  Bann.  527;  2  Keb.  822. 
480.  514.  611.  654.    Co.  Lit.  45,  b. 

(0  3  Bac.  Ab.  425.    Rol.  Ab.  850. 


pi.  11.  Enys  V.  Donnithome,  2  Burr. 
1190. 

(u)  O.  Bridgm.  by  Bann.  4. 

(x)  Goodright  dem.  Hall  v.  Rich- 
ardson, 3  Term  Rep.  462. 

(y)  Gmte  v,  Locroft,  Cro.  Kliz.  287; 
S.C.  cited,  Cart  155.  Mo.  395.  1  Co. 
1 55,  a.  Harbin  v.  Barton,  Mo.  895. 
Anon.  Poph.  4.  Herbin  v.  Chard, 
Poph.  97.    WhiUock  v.  HartweU,  Mo. 
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only  a  term  for  years  in  the  premises  (r).  But  although  a 
lessee  for  ninety  years  may  grant  the  land^  habendum  for 
seventy  years^  to  begin  after  his  deaths  and  the  lease  will  be 
good  for  the  whole  seventy,  if  so  many  of  the  ninety  remain 
unexpired  at  the  lessor's  death,  yet  he  cannot  grant  it  for  so 
many  of  the  ninety  years  as  shall  be  unexpired  at  the  time 
of  his  decease,  or  at  the  death  of  a  third  person  {a), 

Soj  the  term  may  be  made  to  depend  on  any  possible 
event,  or  a  condition  precedent  {b) ;  as  if  A.  grant  to  B.  that 
when  he  pays  A.  twenty  shillings  he  shall  thenceforth  enjoy 
the  land  for  twenty-one  years,  and  B.  pay  the  money,  this 
is  a  good  lease  for  twenty-one  years  (c). 

So,  a  demise  may  be  made  to  A.  for  thirty  years  after  the 
death  of  B.,  if  B.  die  within  ten  years  next  following;  and  if 

B.  survive  the  ten  years,  the  term  will  never  take  eflfect  {d). 
But  a  lease  cannot  be  made  to  commence  on  a  contingency 

whidi  depends  on  another  contingency;  as  if  it  be  made  to 

C,  depending  upon  a  contingency  annexed  to  a  demise  made 
to  B.,  and  the  demise  to  B.  depend  upon  a  contingency  an- 
nexed to  a  demise  made  to  A.  {e) ;  though  if  A.  make  a  lease 
to  B.  for  ninety  years,  to  begin  after  the  death  of  A.,  on  con- 
dition to  be  avoided  on  the  doing  of  divers  acts  of  others ; 
and  afterwards  make  another  lease  of  the  land,  habendum 
after  the  determination  or  redemption  of  the  former ;  it  seems 
that  this  latter  lease  is  good  and  certain  enough  (/). 


776;  Godb.  146;  S.  C^  nom.  Whiilock 
V.  Horton,  Cro.  Jac  91;  S.  C,  nom. 
WhiUock  V.  ChartweU,  Noy,  14.  Child 
9.  Baylie,  Cro.  Jac.  459;  S.  C.  Palm. 
48.  333. 

(z)  Ibid.  lioyd  v,  WilkinaoD,  or 
The  Rector  of  Cbedington's  case,  1  Co. 
153,  b.  155,  a. ;  S.  C.  Mo.  478.  Child 
V,  Baylie,  Cro.  Jac  459;  S.  C.  Pahn. 
333.  Anon.  1  Ld.  Raym.  737;  S.  C, 
nom.  Stomfil  v.  Hicks,  or  Gree  v. 
Stodley,  Holt,  414;  2  Salk.  413. 

(a)  Lloyd  v,  Wilkinson,  or  .The 
Rector  of  Chedington's  case,  sup.  Ca* 
ponhnrst  v,  Gaponhnrst,  or  Capenhnrst 


V.  Capenhnrst,  1  Ley.  45 ;  S.  C.  T.  Raym. 
27;  1  Eeb.  130. 164. 183.   12  Mod.  12. 

1  Rol.  Ab.  848.  (Y)  pi.  4.     Plowd. 
520,  b.     Anon.  1  And.  122,  case  170. 

2  And.  12. 

(6)  Co.  lit  45,  b.  Potkin's  case, 
14  H.  8.  10  [BJ.  6. 

(c)  Co.  Lit.  45,  b.  1  Rol.  Ab.  848-9. 
(Y).  pL9.  10.  Plowd.  272,  a.  Shep. 
Touch.  273. 

(d)  ICo  .  156,  a,  per  Popham,  C.  J. 
Shep.  Touch.  273. 

(e)  1  Co.  156,  b.  And  see  Cro.  Jac 
461.     1  RoL  321. 

(/)  Shep.  Touch.  274. 


E  2 


52  OF  THE  IN8TBUMSNT  OF  DEMISE.  [Part  V. 

Hence  it  appears^  that  a  lease  for  years^  considered  either 
with  reference  to  the  period  of  its  commencement  in  enjoy- 
ment^ or  of  its  commencement  in  computation  of  time^  may  he 
made  to  hegin  either,  1st,  inpr^esenti,  or  2ndly,  infuturo  {g). 
When  commencing  in  interest  in  prasenti,  it  operates  either, 
1,  as  a  lease  conferring  an  immediate  right  to  the  possession; 
or,  2,  as  a  lease  of  the  reversion,  conferring  a  right  to  the 
rent  reserved  on  a  prior  lease,  and  running  concurrently 
with  such  prior  lease,  both  in  point  of  interest  and  computa- 
tion of  time  (A).  When  commencing  in  interest  inJuturOy  it 
is  either,  1,  a  reversionary  lease;  or,  2,  a  lease  in  reversion; 
though  the  terms  reversionary  lease,  and  lease  in  reversion, 
are  sometimes  indifferently  used  to  signify  the  same  thing  (i). 
Our  attention  will  be  directed  more  particularly  to  each  in 
its  turn.  It  is  observable,  however,  that  where,  during  the 
existence  of  a  prior  lease,  a  new  one  of  longer  duration  is 
granted,  habendum  from  a  future  day  which  will  happen 
before  the  expiration  of  the  existing  term,  it  partakes  of  the 
character  of  a  reversionary  lease,  in  respect  of  its  being  made 
to  commence  on  a  day  to  come,  and  of  a  lease  of  the  rever- 
sion, in  respect  of  its  properties  and  incidents  on  its  com- 
mencement in  interest  on  the  day  specified. 

Leases  which  confer  an  immediate  freehold  interest  at 
common  law,  as  for  a  life  or  lives,  can  only  commence  in 
prtesenti,  as  livery  cannot  be  made  to  pass  a  freehold  in 
Juturo{k). 

And,  therefore,  if  a  man  make  a  lease  for  years  at  common 
law  (/)  to  A.,  with  remainder  to  B.  for  life,  the  lessor  ought 
to  make  livery  to  A.  before  his  entry;  the  effect  of  which 
will  be  to  confer  on  B.  a  present  estate  for  life,  by  way  of 
remainder  (m).     But  a  freehold  interest  may  be  made  to 

(g)  Barwiek'8  case,  5  Co.  94,  b.  3rd  ster's  case,  Cart  14. 

resolation.  Dean  and  Chapter  of  West-  (h)  Barwick^s  case,  5  Co.  94,  b.  3rd 

minster^s  case,  Cart  14.     Palmer  v.  resolution. 

Thorp,  1  Leon.  171.  (Q  As  to  the  effect  of  the  late  sta- 

(h)  Berry  v.  White,  O.  Bridgm.  by  tutes  of  7  &  8  Vict  c.  76;  and  8  &  9 

Bann.  82.  93.  Vict  c.  106,  see  ante,  p.  7  of  this  Toiume. 

(«)  Dean  and  Chapter  of  Westmin-  (m)  Barwick's  case,  sup. 
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commence  in  Juturo^  under  a  power  of  leasing  deriving  its 
effect  from  the  statute  of  uses  (n).  Livery  is  not  essential 
to  tlie  validity  of  a  freehold  lease  so  created,  whether  it  be 
made  to  commence  in  prcBsenti  or  in  faturo  (o).  Therefore, 
to  guard  against  mistake,  the  reader  is  apprised  that,  in  this 
chapter,  those  leases  only  are  referred  to  which  do  not  depend 
on  that  statute.  The  subject  of  leases  imder  powers  has 
already  been  discussed  (/?). 

1st.  As  to  leases  commencing  inprasenti. 

1.  Where  the  interest  is  to  commence  in  immediate  pos- 
session^ and  the  term,  in  point  of  duration,  is  to  be  computed 
from  the  same  time,  the  habendum  may  be  *'to  the  [lessee], 
his  executors,  administrators,  and  assigns,  from  the  day  of  the 

date  of  the  deed,  for  the  term  of years  thence  next 

ensuing.'*  These  words  carry  the  right  to  the  immediate 
occupation  and  enjoyment  of  the  property  demised. 

A  lease  dated  on  one  day,  habendum  from  a  day  preceding, 
commences,  in  point  of  computation,  from  the  time  marked 
in  the  habendum ;  in  point  of  interest,  from  the  date  {q).  So, 
where  a  lease  was  made  on  the  10th  of  October,  1785,  haben- 
dum from  the  first  day  of  March  then  last  past,  for  fifty  years 
then  next  ensuing,  the  said  term  to  commence  and  begin 
from  and  immediately  after  the  surrender,  forfeiture,  or  other 
determination  of  a  lease  of  the  same  premises  formerly  granted 
to  the  same  lessee,  the  court  held,  that  the  new  lease  took  its 
commencement,  in  point  of  interest,  from  the  former  one  (r), 
although,  in  computation  of  time,  the  fifty  years  ran  from  the 
1st  of  March,  1785. 

A  lease  executed  some  time  after  the  day  of  its  date  will^ 
as  we  have  seen  (*),  operate  only  from  its  delivery ;  yet,  in 
order  to  ascertain  the  duration  of  the  term,  the  habendum 


(n)  27  Hen.  8.  e.  10.     See  ante  And  see  Moore  v.  MuBgrave,  Hob.  18. 

Vol.  I,  p.  443.  1    Vent.  248.      Cooper  v.   Robinson, 

(o)  I  Ld.  Raym.  166.     1  Vent.  291.  10  Mees.  &,  Wei.  694. 

Taylor  dem.  Atkyns  v.  Horde,  1  Burr.  (r)  Enys  v.  Donnithome,  2  Burr. 

60. 123.  1190. 

(p)  Ante,  Vol.  I,  p.  394.  («)  Ante,  p.  10  of  this  volume. 

(7)  Mayn  v.  Beak,  Cro.  Eliz.  516. 
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may  have  reference  to  the  date  expressed  in  the  instrument. 
Therefore,  where  a  lease  was  dated  the  17  th  of  February 
1802,  habendum  from  the  25th  of  Maceh  next  ensuing  the 
date  thereof,  but  was  not  executed  till  the  following  April, 
the  court  allowed  the  period  of  its  commencement  to  have 
reference  to  the  date  {t). 

To  obviate  a  question  whether  the  lease  is  to  be  considered 
as  granting  an  interest  in  possession,  or  a  future  interest,  some 
practitioners  make  the  habendum,  not  Jrom  the  day  of  the  date, 
but  yrow  the  day  newt  before  the  day  of  the  date  of  the  deed. 
The  case  of  Pugh  v.  The  Duke  of  Leeds  {u)  has  reduced  to 
order  much  of  the  confusion  previously  prevailing  on  this 
subject  j  but  the  numerous  distinctions  formerly  taken  deserve 
a  detailed  examination  ,*  and  this  place  seems  appropriate  for 
the  purpose.  In  cases  of  leases  under  powers  prohibiting 
grants  in  reversion,  the  point  was  of  particular  importance. 

The  early  reports  teem  with  decisions  upon  the  effect  of 
the  words,  A  die  datils;  A  datu;  From  the  day  of  the  date; 
From  the  making;  A  tempore  coftfectUms;  Frmi;  From  hence^ 
forth;  Henceforth,  Ewtunc  prox.  sequent,,  and  the  like,  upon 
the  commencement  of  the  term  granted ;  the  question  being 
whether  those  words  respectively  included  or  excluded  the 
day  of  the  date. 

With  regard  to  a  die  datUs,  the  great  majority  of  cases 
determined  that  that  term  would  exclude  the  day  of  the 
date  [x),  thus  rendering  the  demise  a  lease  to  commence  in 


(0  Doe  dem.  Cox  v.  Dajr,  10  East, 

427. 

(u)  Pugh  V,  The  Duke  of  Leeds, 
Cowp.  714. 

{x)  Douglas  V,  Shank,  Cro.  Eliz. 
766.  Banks  v.  Brown,  Mo.  759.  Mel- 
lows V.  May,  Cro.  Eliz.  873;  S.  C.  Mo. 
636.  Osboum  v.  Rider,  Cro.  Jac.  135. 
Llewelyn  v.  Williams,  Cro.  Jac.  258. 
1  Bolstr.  177.  Pope  i;.  Skinner,  Hob. 
72.  Butler  v,  Fincher,  2  Bulstr.  302. 
Scarage  v,  Parker,  Cro.  Jac.  647. 
Owen  V,  B«es,  Cro.  Car.  94;  S.  C, 
nom.  Owen  r.  Price,  Hetl.   22.  27. 


Bun  V.  Wyatt,  Cixi.  Car.  368.  1  RoL 
229.  Howard's  case,  2  Salk.  625 ;  S.  C. 
Holt,  195.  Goodgaine  v.  Wakefield, 
1  Sid.  7.  Cornish  v.  Cawsy,  or  Cow- 
sye,  Al.  75;  S.  C.  Sty.  118.  Haths  v. 
Ash,  2  Salk.  413;  S.  C,  nom.  Hatter 
«.  Ash,  1  Ld.  Baym.  84;  3  Lev.  438. 
Anon.  Lofft,  275.  Hotley  v.  Scott, 
LofTt,  317.  Attomey-Greneral  V.  Coun- 
tess of  Portland,  cited,  Cowp.  723. 
Doe  dem.  Bayntum  i*.  Watton,  Cowp. 
189.  Denn  dem.  Warren  v.  Feam* 
side,  I  Wils.  176.  Freeman  dem. 
Vernon  v,  Wes^  2  Wils.  165.    See 


Cb.  VIII.  S.  III.J       OF  THE  habendum: — AS  TO  THE  ESTATE.       55 

fiUuro;  though  in  Tailour  v.  Fitzgerald  (y)  we  find  thsX  from 
the  day  of  the  date  did  not  prevent  the  lease  from  commencing 
presently. 

A  datu,  on  the  other  hand«  was  held  to  pass  the  term  from 
the  time  of  the  delivery  of  the  deed  {z). 

In  the  case  of  Bacon  v.  Waller  {a),  the  words  h  die  datils, 
and  it  datu,  were  held  to  amount  to  the  same  thing. 

H^om  the  making  was  considered  as  passing  the  term  from 
the  time  of  the  delivery  (b). 

A  tempore  c&rtfectionis,  according  to  the  case  of  Scavage  v. 
Parker  [c),  included  the  day  of  the  date;  according  to 
Clayton's  case  {d),  excluded  it. 

So^  in  Barwick's  case  {e)^  a  demise  by  the  crown  from  the 
day  of  making  the  letters  patent  was  held  to  exclude  that  day. 

Prom  has  received  the  same  construction  vc^hdie  datiis{f). 

From  henceforth^  in  one  case  {g),  received  a  similar  interpre- 
tation ;  but^  in  others  {h),  the  day  of  delivering  the  lease  was 
held  to  be  inclusive. 

Henceforth  was  construed  to  include  the  day  of  the  date  (t). 

It  is  to  be  feared^  however^  that  these  refined  distinctions 
tended  rather  to  thwart  than  effectuate  the  intentions  of  par- 
ties; and  before  the  case  of  Pugh  v.  The  Duke  of  Leeds, 


ako  Bacon  «.  WaUer^I  RoL  387;  S.C. 
3  Bulstr.  203.  Heaton  v.  Harleston^ 
Cro.  Jac  646.  Co.  lit.  46,  b.  Mac- 
doneU  v,  WddoD,  or  Welder,  8  Mod. 
64;  S.  C.  1  Stra.  550. 

(y)  Tailour,  or  Taylor,  v.  Fitegerald, 
1  Vent.  137;  S.  C.  2  Keb.  796. 

(s)  Ofliboam  v.  Rider,  Cro.  Jac. 
135.  Llewelyn  v.  Williams,  Cro.  Jac. 
258.  Anon.  1  Balstr.  177.  Howard's 
case,  sap.  Hatha  v.  Ash,  or  Hatter  v. 
Adi,  sap.  Doe  dem.  Baynton  v.  Wat- 
ton,  Cowp.  1 89.  And  see  Seignorett  v. 
Magoire,  2  Ld.  Baym.  1241-2. 

<a)  Baccm  v.'Walkr,  3  Bulstr.  203; 
S.  C.  1  Bol.  387.  And  see  Hicks  v. 
Harrey,  Omh.  399.  Co.  Lit  46,  b. 
and  Seignorett  v,  Maguire,  sup. 

(b)  Norris  v,  the  Hundred  of  Gaw- 
tiy.  Hob.  1 40.  Hicks  v,  Harvey,  Comb. 


399.    Co.  Lit.  46,  b.    And  see  Anon. 
Dy.  286,  a.  pi.  (43). 

(c)  Scavage  v.  Parker,  Cro.  Jac.  647. 
And  see  Mo.  733,  marg. 

(d)  Clayton's  case,  5  Co.  1.  And 
see  Co.  Lit.  46,  b.;  and  Smith  v.  Bole, 
or  Bowles,  Cro.  Jac.  458 ;  S.  C.  3  Bulstr. 
290. 

(e)  Barwick's  case,  5  Co.  94,  a. 
And  see  Mo.  733,  marg. 

(/)  Jenk.  Cent.  1 36,  case  78.  Um- 
ble  V.  Fisher,  Cro.  Eliz.  702.  Anon. 
Loflft,  275. 

(ff)  Llewelyn  v,  Williams*,  Cro.  Jac. 
258.  And  see  Pope  v.  Skinner,  Hob.  72. 

(h)  Clayton's  case,  5  Co.  1.  Latch, 
61.  Cornish  v.  Cawsey,  Al.  75.  Co. 
Lit  46,  b. 

(»)  Llewelj-n  r.  Williams,  Cro.  Jac. 
258. 
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which  I  shall  presently  notice  more  particularly,  Lord  Mans- 
field seemed  to  be  impressed  with  the  hardship  of  adhering 
strictly  to  these  decisions — "  To  be  sure,  (said  his  lordship,)  d 
die  datHs  is  a  settled  point,  and  cannot  be  departed  from.  IS. 
it  were  now  open,  I  should  incline  to  construe  it  exclusive  op 
inclusive,  as  would  best  substantiate  the  deed ;  for  the  expres- 
sion is  very  ambiguous"  [k).  And  in  a  subsequent  case  (/), 
although  he  considered  the  authorities  too  strong  to  be 
resisted,  he  added,  "At  the  same  time,  I  am  sorry  that  there 
ever  existed  a  determination  which  avoided  a  fair  lease  by 
construing yrowi  the  day  of  the  date  to  exclude  the  day  of  the 
date;  because  it  may  be  taken  either  way.  It  would  have 
been  a  very  right  principle  of  law  to  have  said,  if  the  one 
construction  will  render  the  lease  good,  and  the  other  will 
make  it  void,  the  construction  which  makes  the  lease  good 
shall  prevail;  because  it  must  manifestly  have  been  the 
intention  of  all  parties  that  the  lease  should  be  a  valid  and 
effectual  lease  f  to  which  remark  Mr.  Justice  Aston  and  the 
other  judges,  Willes  and  Ashhurst,  gave  their  assent. 

In  this  state  stood  the  authorities  until,  three  years  after- 
wards, the  same  judges  presiding,  the  case  of  Pugh  v.  The 
Duke  of  Leeds  (m)  came  before  the  court.  The  point  arose 
under  a  power  of  leasing  in  possession,  and  not  in  reversion, 
remainder,  or  expectancy.  A  lease  was  made : — *'  To  hold  to 
the  said  [lessee],  her  executors,  &c.,/rom  the  day  of  the  date 
of  the  said  indenture  of  lease,  for  twenty-one  years,  &c.", 
which  raised  a  doubt  whether  the  commencement  from  the 
day  of  the  date  was  to  be  construed  inclusive  or  exclusive  of 
the  day  of  the  date.  After  argument,  the  court  ordered  the 
case  to  stand  over.  Lord  Mansfield  observing  that  the  cases 
that  had  been  determined  there  went  very  much  against  his 
opinion  and  that  of  the  court ;  and  that  it  was  very  fit  that  a 
solemn  judgment  should  be  given  upon  a  point  that  had  been 

(I)  Hotlcy  r.  Scott,  Lofft,  317.  Inhabitants  of  Gamlingay,  3  Term  Rep. 

(0  Doe  dem.  Bayntun  v.  Watton,  613.  615;  and  in  Ackland  v.  Lutley, 

Cowp.  189.  9  Adol.  &  EU.  879.  894;  S.  C.  1  Per. 

(m)  Pugh  r.  The  Duke  of  Leeds,  &  Dav.636. 
Cowp.  714;  approved  of  in  Rex  r.Tho 
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80  much  confounded.  On  the  last  day  of  the  term  his  Lord- 
ship delivered  the  opinion  of  the  court;  and,  after  noticing 
the  nmn«t)us  decisions  upon  the  point,  in  chronological 
order,  and  pointing  out  their  inconsistencies,  concluded  a 
most  luminous  judgment,  in  these  words : — "  The  ground  of 
the  opinion  and  judgment  which  I  now  deliver  is,  that^^-om 
may,  in  the  vulgar  use,  and  even  in  the  strict  propriety  of 
language,  mean  either  inclusive  or  exclusive :  that  the  parties 
necessarily  understood  and  used  it  in  that  sense  which  made 
their  deeds  effectual :  that  courts  of  justice  are  to  construe 
the  words  of  parties  so  as  to  effectuate  their  deeds,  and  not  to 
destroy  them ;  more  especially  where  the  words  themselves 
abstractedly  may  admit  of  either  meaning/^  And  thus  the 
point  has  rested  ever  since,  the  principle  beijig  now  clearly 
established,  that  such  a  construction  will  be  put  upon  the 
words  .^t>m  the  day  of  the  date,  from  the  date^  and  the  like,  as 
will  tend  to  support  and  not  defeat  the  instrument  in  which 
they  may  be  used. 

2.  When,  during  a  subsisting  lease,  a  second  lease  is  made, 
to  commence  inmiediately,  for  a  longer  term  than  the  unex- 
pired  estate  under  the  former,  it  is  concurrent  with  the  former 
in  point  of  interest  and  computation  of  time,  and  operates  as 
an  immediate  lease  of  the  reversion. 

Before  the  statute  of  Anne  (n),  such  a  lease,  unaccompanied 
by  attornment,  would  have  operated  as  a  grant  of  a  future 
interest  in  reversion,  conferring  an  interesse  termini  only,  the 
reversion  remaining  in  the  grantor  (o) ;  but  if  the  first  lessee 
attorned,  a  reversion  in  respect  of  that  lease  would  have 
passed,  conferring  on  the  grantee  a  right  to  the  rent  payable 
by  such  first  lessee  {p) ;  and  it  is  apprehended  that  such 
second  lease  would  now,  in  general  (g),  pass  a  reversion, 
together  with  a  right  to  the  rent  under  the  former  lease  (r), 

(n)  4  &  5  Anne,  c  16.  8.  9.  (q)  Am  to  leases  under  powers,  see 

(o)  Rawlyns's    case,  4  Co.  53,  a.  ante,  Vol.  I,  p.  448. 

And  see  Anon.  Dy.  26,  a.  pi.  167.  (r)  See  Anon.  M.  T.  25  &,  26  £liz, 

ip)  IMd.   Plowd.  433.    3  Bac.' Ab.  C.  B.     Dy.  376,  b.  mai^. 

439. 
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without  attornment,  that  ceremony  having  been  rendered 
nnnecessarj  by  the  statute  referred  to. 

So,  if  a  lessee  for  twenty-one  years  underlet  for  his  whole 
term  wanting  twenty-one  days,  and  afterwards  grant  the  land 
to  C.  for  the  term  comprised  in  the  underlease,  the  effect 
is  to  confer  on  C.  a  reversion  exactly  co-extensive  with  the 
underlessee^s  interest,  and  give  him  (C.)  a  right  to  sue  on  aQ 
the  covenants  in  the  underlease  running  with  the  land,  the 
same  being  incident  to  the  reversion.  This  was  decided 
by  the  case  of  Burton  v.  Barclay  (s) ;  though  it  is  respect- 
fully submitted  that  such  a  doctrine  is  at  variance  with  the 
best  accredited  definitions  of  a  reversion,  and  with  the  prcr 
viously  entertained  notions  of  the  strict  legal  relation  of  lessee 
and  reversioner  (/), 

We  find  it  stated  in  Dyer  (u),  that  if  a  man  leases  to  one 
for  twenty  years,  and  afterwards,  on  the  same  day,  makes  a 
lease  of  the  same  land  to  another  for  twenty  years,  the  second 
lease  is  void ;  but  the  position  is  too  general,  and  requires 
qualification.  The  distinctions  are  thus  noticed  in  Bacon's 
Abridgment  {a) :  1st,  If  one  makes  a  lease  for  ten  years,  and 
the  same  day  makes  KparoHy)  lease  to  B.  for  ten  years  of  the 
same  lands,  the  second  lease  is  absolutely  void^  and  can  never 
take  effect,  either  as  a  future  interesse  termini,  or  as  a  rever- 
sionary interest,  though  the  first  lessee  should  forfeit  or  other- 
wise determine  his  estate :  neither  shall  the  lessor  have  the 
rent  reserved  upon  such  second  lease,  because,  during  the  ten 
years,  the  lessor  has  nothing  to  do  with  the  possession,  or  to 
contract  with  any  other  for  it,  and  the  second  lease  being 
made  the  same  day,  and  for  no  longer  term  than  the  first  ten 
years,  cannot  pass  any  interest  as  a  future  interesse  termini 


(«)  Burton  t>.  Barclay,  7  Bing.  745; 
S.  C,  6  Mo.  &  Pa.  785. 

(t)  Ante,  Vol.  I,  p.  9,ei  teq. 

(«)  Dj.  35,  a.  marg.  And  see  Jenk. 
Cent  256,  case  49.    Plowd.  421.  432. 

{x)  3Bac.  Ab.  438-9.  Leases  (N); 
Confirmed  by  Neale  v,  Mackenzie,  in 
error,  1  Mecs.  &  Wei.  747.  759. 

(y)  This  was  before  the  statute  of 


frauds,  29  Car.  2.  c.  3.  s.  1,  which  put 
an  end  to  parol  leases  for  any  term 
exceeding  three  years,  A:c.  See  ante, 
p.  2  of  this  volmne.  The  late  act  of  8 
&  9  Vict.  c.  106, does  not  prohibit  parol 
leases,  but  only  declares  that  all  leases 
required  by  law  to  be  in  writing  must 
be  made  by  deed.    Sect.  3. 
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certainly ;  and  as  a  reversionary  interest  it  cannot  be  good 
for  want  of  a  deed;  but,  Sndly^  if  such  second  lease  be  made 
by  deed-poll^  then  it  may  well  enure  as  a  grant  of  the  rever- 
sion, and  draw  after  it  the  rents  and  services  of  the  first  lessee, 
if  he  would  consent  to  attorn  (xr);  and,  by  consequence,  when- 
ever the  first  lease  determines  by  surrender,  forfeiture,  or 
otherwise,  such  second  lessee,  having  the  immediate  reversion, 
must  come  in  for  the  residue  of  his  term ;  but,  without  such 
attornment  (a),  to  make  it  operate  as  a  grant  of  the  reversion, 
the  second  lease,  though  by  deed-poll,  will  be  absolutely  void, 
as  if  it  were  made  only  by  parol,  because,  during  the  first  ten 
jjssrsj  the  lessor  has  no  power  to  contract  for  the  possession; 
but,  Srdly,  if  such  second  lease  for  ten  years  be  made  by 
indenture  {b)  or  fine  {c),  then  this  would  be  good  as  a  present 
lease,  by  reason  of  the  estoppel  to  both  parties  by  the  inden- 
ture or  fine;  and,  therefore,  whensoever  the  first  lease  deter- 
mines, the  second  lease  will  commence  in  possession,  and  in 
the  meantime  the  second  lessee,  by  reason  of  the  estoppel, 
win  be  obliged  to  pay  the  rent  reserved  in  an  action  of  debt; 
and  if  such  second  lessee  can  prevail  for  an  attornment  {d), 
then  his  lease  will  enure  as  agrantof  the  reversion,  and  draw 
after  it  the  rents  and  services  of  the  first  lease,  and  take  effect 
in  possession  whenever  that  may  determine. 
2ndly,  As  to  leases  commencing  injuturo. 

1.  In  strict  legal  phraseology,  when  leases  are  made  to 
commence  at  a  future  day,  as  on  the  25th  day  of  December 
next,  without  reference  to  a  previously  existing  lease,  they 
are  said  to  be  reversionary,  and  confer  on  the  grantee  no 
more  than  an  interesse  termini  until  the  arrival  of  the  day 
appointed  for  their  commencement  in  actual  estate. 

2.  And,  in  like  strictness,  when  made  to  commence  at  or 
after  the  end,  expiration,  or  other  sooner  determination  of  an 
existing  term,  they  are  said  to  be  leases  in  reversion  {e);  as  in 

(z)  Ab  to  attommeiit,  see  ante,  p.  (c)  Fines  were  aboliahed  hy  the  act 

57-8  of  this  Tohime.  of  3  &  4  W.  4.  e.  74. 

(a)  n>id.  (d)  See  sup.  note  (2}. 

(6)  Bnt  see  Jenk.  Cent  256,  ease  (e)  Dean  and  Chapter  of  Westmins- 

49,  cont  ter*s  case.  Cart.  14. 
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the  case  of  a  lease  for  twenty-one  years  to  A.,  and  after  the 
expiration  of  that  term,  or  of  thirty-one  years,  then  to  A.  for 
forty  years,  or  to  B.  for  forty  years  (/) .  Bnt  here,  as  in  the  in- 
stance of  a  reversionary  lease,  the  grantee  has  only  an  inierease 
termini  until  the  arrival  of  the  day  appointed  for  the  com- 
mencement of  the  term  in  actual  estate,  the  reversion  in  the 
meantime  remaining  in  the  grantor,  with  a  right  of  distress 
for  rent  due  under  the  first  lease  {ff).  Though,  as  we  have 
before  remarked,  the  terms  reversionary  leases  and  leases  in 
reversion  are  often  indiscriminately  used  (A). 

Where  a  new  lease  is  granted  to  commence  after  one  in 
existence,  say  for  twenty-one  years,  a  diflFerence  is  observabk 
between  its  being  limited  to  begin  after  the  end  or  expiration 
of  the  said  twenty-one  years,  and  after  the  end  or  expiration 
of  the  said  term  of  twenty-one  years.  In  the  latter  case, 
should  the  first  lease  be  surrendered,  the  second  will  begin 
presently;  for  the  ^erm  which  includes  the  estate  and  interest 
in  the  land  becomes  merged;  but  in  the  former,  although  the 
first  term  be  surrendered,  the  second  will  not  begin ;  for  the 
years  cannot  determine  otherwise  than  by  effluxion  of  time  (t). 
So,  if  A.  make  a  lease  to  B.  for  ten  years,  and  covenant  that 
if  B.  shall  pay  him  100/.  within  the  said  ten  years,  B.  shall 
have  the  fee;  if  B.  surrender  his  term  to  A.,  and  afterwards 
pay  the  100/.  within  the  ten  years,  he  shall  have  the  fee;  but 
it  is  otherwise,  where  it  is  covenanted  that,  if  he  shall  pay 
100/.  within  the  said  term  often  years  {k). 

Where,  after  having  granted  a  copyhold  to  three  persons 
for  their  lives  successively,  the  lord  of  the  manor  demised  the 
premises  to  another  for  forty  years,  after  the  death,  surrender, 
forfeiture,  or  other  determination,  of  the  estates  of  these  three 
persons,  and  the  widow  of  the  survivor  was  entitled  by  the 
custom  to  her  free-bench  for  life,  the  court  seemed  to  think 


(/)  O.  Bridgm.  by  Bann.  7.  177,b.;  S.  C.Plowd.l98.    1  Co.  153,b. 

(ir)  Smith  v.Da)r,2Mee8.&Wel.684.  Andsee  Dove  v. Williot, Cro.  Eliz.  160; 

(k)  Dean  and  Chapter  of  Westmins-  and  Woodhouse's  case,  Dy.  93,  b. 

ter'8  caae,  Cart.  14.  (I)  1  Co.  164,  a. 
(t)  Wrottesley    v,   Adams,  2    Dy. 
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that  the  lease  would  not  commence  until  after  the  determi- 
nation of  her  estate^  which  was^  in  fact^  but  a  continuation  of 
her  husband^s ;  but  the  case  was  adjourned  (/).  In  a  later 
case  (»i),  however,  where  B.  had  a  lease  for  twenty-one  years 
of  copyhold  lands,  to  commence  after  the  determination  of 
the  estate  which  A.  at  that  time  had  therein,  and  the  widow 
of  A.,  being  entitled  to  her  free-bench,  happened  to  outlive 
her  husband  twenty-one  years,  it  was  held  by  the  Lord  Chan- 
cellor, that  the  estate  of  the  wife  was  only  an  excrescence  of 
her  husband^s  estate,  which  did  not  determine  till  the  wife's 
estate,  at  which  time  the  lease  made  to  B.  should  commence, 
and  continue  for  twenty-one  years. 

And  where  one  made  a  lease  of  Sexten's  meadow  to  A.  for 
ten  years,  and  of  Cheese  meadow  to  B.  for  twenty  years;  and 
afterwards,  reciting  these  leases,  demised  both  meadows  to 
C.  for  forty  years,  to  begin  after  the  end  or  determination  of 
the  said  several  leases  made  to  A.  and  B.;  on  the  determina- 
tion of  A/s  lease,  C/s  interest  was  held  to  have  commence- 
ment as  to  that  meadow,  vdthout  being  postponed  until  the 
determination  of  B/s  estate  in  the  other ;  such  construction 
being  most  consistent  with  the  obvious  intention  of  the  par- 
ties, and  with  the  rule  that  the  lease  should  be  expounded 
most  beneficially  for  the  lessee  (n). 

But  in  a  later  case  in  Ireland  (o),  where  distinct  properties, 
then  in  the  possession  of  tenants  under  several  leases,  were 
demised  to  a  stranger,  habendum  "  from  the  expiration  of  the 
present  leases  made  by  the  said  [lessor]  to  the  aforesaid  each 
and  several  parties,  for  the  term  of  sixty-seven  years  from  the 

date  hereof  ;^^  reddendum  during  the  term  /.  by  two 

equal  payments  on  the  25th  of  March  and  29th  of  September, 
''  the  first  payment  thereof  to  be  made  on  the  29th  of  Sep- 
tember next  ensuing  the  possession  thereof,^^  it  was  held  that 

(0  Chantrell  v,  Randall,  1  Lev.  20;  90.    Veal  v.  Roberts,  Gro.  Eliz.  199; 

S.C.,nom.Garkev.  Candle,  2  Sid.  165.  S.  C.  2  Leon.  105.    And  see  Anon. 

(m)  Irish  v.  Hook,  Mich.  6  Geo.  2.  Mich.  25  &26  Eliz.  C.  B.  3  Dy.  376,b. 

Cane.  3  Bac  Ab.  430.  Leases,  (L)  2.  marg. 

(n)  Windham's  case,  5  Co.  7,  a.;  (o)  Lessee Stoddartr.Neylan, 5 Irish 

S.  C.  Mo.  191;  Jenk.  Cent  272,  case  Law  Rep.  118,  n. 
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the  lease  was  not  to  commence  in  possession  until  the  several 
demises  therein  mentioned  had  all  expired. 

Where  a  lessee  for  one  hundred  years^  made  a  lease  to 
another  for  forty  years^  if  he  should  so  long  live,  and  after- 
wards  made  a  lease  to  another,  habendum  for  twenty-one 
years  from  the  end  of  the  said  term  of  forty  years,  to  be 
accounted  from  the  date  of  these  presents ;  it  was  clearly 
agreed  that  this  was  a  good  lease  in  reversion  for  twenty-one 
years,  and  that  the  latter  words  were  void  {p).  Coke  said 
that  the  latter  words  ought  to  be  construed  a  future  interest 
presently,  and  that  possession  should  be  after  the  expiration 
of  forty  years,  and  by  the  first  words. 

If  a  lease  be  granted  to  A.  &  B.  for  sixty  years,  with  a 
proviso  that  if  they  both  die  within  the  sixty  years  the  lessor 
may  re-enter ;  and  afterwards  (A.  being  dead)  another  lease 
of  the  same  land  be  granted  to  a  stranger,  habendum  cum 
post  mortem,  sive  per  mortem,  sursum  redditionem,  seu  Jbris- 
facturam,  pradictiB.  vacari  acdderit,  for  sixty  years ;  though 
the  first  leaae  be  not  determined  tiU  the  entry  of  the  lessor, 
the  second  lease  is  good,  and  will  commence  when  the  first 
term  is  determined  by  effluxion  of  time  after  the  deaths  of 
the  lessees  {q). 

Whether  the  lessee,  where  two  periods  were  mentioned  in 
the  deed  from  which  the  commencement  of  the  term  was  to 
take  place,  might  elect  to  take  possession  at  either  of  the 
times  specified,  was  formerly  questionable.  Dyer  reports  a 
case  on  the  point  in  Trinity  Term,  14  Eliz.,  and  adds,  quare 
well,  because  the  justices  doubted  (r).  In  a  later  case  {s), 
where  a  lease  was  made  to  three  for  their  lives,  and  after- 
wards the  lessor,  reciting  this  lease,  granted  to  another  a 
lease  for  forty  years,  to  commence  after  the  surrender,  for- 
feiture, or  death,  of  the  lessees  for  life,  or  of  either  of  them. 


{p)  Seaman's  case,  Godb.  166.  And  34,  b.;  S.  C,  nom.  Fiah  v.  Bellamy, 

see  3  Dy.  261,  b.  pi.  (28);  and  note  Cro.  Jac  71. 

(29)  there ;   and  Dann  v.  Spnrrier,  (r)  Anon.  Dy.  312,  b.  pi.  (89). 

3  Boe.  &  Pul.  404.  (f)  Anon.  M.  T.  23  &  26  £Uz.  C.B. 


(q)  The  Bishop  of  Bath's  case,  6  Co.      Dy.  376,  b.  marg. 
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and  afterwards  one  of  them  died^  the  judges  agreed^  that  the 
grantee  should  elect  whether  his  term  should  commence  after 
the  death  of  the  one  lessee,  and  make  the  others  attorn  to 
him^  by  which  he  would  have  all  the  rent  reserved;  or  after 
the  death  of  all^  by  which  he  would  have  forty  years  after- 
wards ;  but  that  if  he  made  his  election  as  above^  then  it 
might  run  out  before  the  lives  of  the  two  tenants  for  life. 

But  since  these  cases  were  decided^  it  has  been  determined 
that  the  lessee  has  no  option^  but  that  the  term^  which  before 
consisted  in  inieresse  termini,  begins  in  interest  on  such  of  the 
events  as  may  first  happen^  the  words  ''  which  of  them  shall 
first  happen  '^  being  implied  by  law  {(). 

The  case  of  Keble  v.  HaUs  (u)^  which  appears  to  have  con- 
firmed the  doctrine  laid  down  in  the  Bishop  of  Bathes  case, 
was  peculiar  in  its  language.  A  lease  having  been  granted 
to  A.  and  B.  for  forty  years,  if  they  and  three  others,  or  any 
of  them,  should  so  long  live,  a  second  lease  was  granted, 
**  habendum  firom  the  administration  {x),  which  should  be  in 
the  year  1568,  or  firom  and  after  the  surrender,  forfeiture, 
expiration,  or  other  determination,  of  the  said  lease  to  A. 
and  B. ;''  and  some  of  the  persons  for  whose  life  the  first 
lease  was  granted  having  survived  the  year  1568,  a  question 
arose,  when  the  second  lease  ought  to  commence.  The  case 
does  not  appear  by  the  report  to  have  been  finally  deter- 
mined ;  but  the  court  strongly  inclined  to  think  that  the 
lessee  should  have  his  election,  as  the  construction  most 
&vorable  for  him  ought  to  be  adopted. 

If  a  lease  for  years  be  granted  by  one  subject  to  another, 
to  commence  after  the  expiration  of  a  lease  recited  to  have 
been  made  to  a  third  person,  when  in  truth  there  never  was 
such  a  lease ;  or,  supposing  one,  if  made,  to  have  expired,  or 


(0  The  Bishop  of  Bath*8  case,  T.T.  (u)  Keble  v.  Halls,  6  A:  7  Car.  I. 

3  Jac  C.  P.  6  Co.  34,  b.  36,  b.;  S.  C,  Lit.  363.  370  j  Cited  by  Lord  Alyan- 

nonLFiBh  r.  Bellamy, Cro.  Jac.  71.  And  ley,  C.  J.,  3  Bob.  &  Pul.  405. 

see  marginal  note,  Dy.  312,  b.  pi.  (89).  (x)  This  seems  to  be  misprinted  in 

Stephens  v.  Capel,  cited,  1  Lev.  21.  Lit  for  ilnnwioio^um. 
Dann  v.  Spurrier,  3  Bos.  &  Pul.  404. 
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to  have  been  originally  void,  the  new  demise  will  take  efifect 
immediately  on  the  execution  of  the  deed  {y). 

So,  if  a  lease  for  years  be  granted  to  commence  after  the 
end  of  a  former  one  then  existing,  but  misrecited  in  a  material 
part,  the  new  term  will  commence  immediately  in  enumera- 
tion of  years,  though  not  in  possession  until  the  end  of  the 
former  lease  (z). 

But  if  it  be  misrecited  in  an  immaterial  part,  the  term  will 
commence  at  the  end  of  the  existing  lease  {a). 

A  misrecital  of  the  lessee^s  name  {b)  is  deemed  material ; 
but  it  appears  that  a  misrecital  of  the  rent ;  of  the  time  or 
place  of  payment ;  of  the  covenants ;  or  that  the  lease  was 
without  impeachment  of  waste,  will  not  be  deemed  a  mate- 
rial misrecital  of  the  lease  (c), 

A  misrecital  of  the  date  of  a  former  instrument  may  or 
may  not  be  material  according  to  circumstances.  If  by  it 
the  estate  and  interest  of  the  second  lease  be  changed  from 
what  it  would  be  by  the  intent  of  the  deed  appearing  in  itself, 
then  it  is  material;  as  in  a  case  where  a  lease  was  made, 
42  Eliz.,  for  twenty-one  years  from  thenceforth;  and  a  second 
lease  was  made,  habendum  from  the  end  of  the  estate  granted 
by  the  former  indenture,  in  the  second  lease  misrecited  to 
have  been  made,  32  Eliz. :  here,  Bridgman,  C.  J.,  thought 
that  the  second  lease  should  begin  presently,  for  the  time  of 
the  commencement  and  end  of  it  was  material,  and  it  was 


(y)  Foot  V,  Berkley,  Cart.  148;  S.  C. 
1  Vent  83;  1  Ley.  234;  1  Sid.  460;  O. 
Bridgm.  by  Bann.  527. 540 ;  2  Keb.  322. 
480.514.611.654.673.  The  Bishop  of 
Bath*8  case,  6  Co.  34,  b.  34,  h.  36,  a. 
1  Inst.  46,  b.  Rowe  v.  Huntington, 
Vaugh.  66. 73. 80. 82.  Baasett  v.  Lewis, 
or  Williams,  1  Lev.  77 ;  S.  C.  1  Keb.  360. 
Jenk.  Cent  255,  case  46.  Jenk.  Cent. 
505,  case  79.  Miller  v.  Maynwaring, 
Cro.  Car.  397 ;  S.  C.  W.  Jo.  354,  cited, 
Vaugh.  80.  Anon.  Bendl.  35.  ^.  143. 
Withes  V.  Casson,  Hob.  128.  College 
de  Manchester,  or  Manchester  College, 
V,  Trafford,2Ley.241 ;  S.  C.  2  Show.  31. 


(z)  Miller  v.  Maynwaring,  Cro.  Car. 
397;  S.  C.  W.  Jo.  354,  cited,  Vaugh. 

80.  Mount  v.Hodgkin,  Dy.  116,  a.; 
S.C.  Bendl.  38;  1  And.  3;  cited  and 
commented  on  by  Tirrel,  J.,  Cart  152. 
Foot  V.  Berkley,  Cart.  156;  S.  C.  ut 
sup.  Co.  Lit  46,  b.  But  see  diet  per 
Twisden,  1  Vent  84.  And  see  Wood- 
house's  case,  Dy.  93,  b. 

(a)  Foote  v.  Berkley,  Cart  149. 153; 
S.  C.  ut  sup. 

(6)  Foote  V,  Berkley,  O.  Bridgm.  by 
Bann.  541. 

(c)  Foote  V,  Berkley,  Cart  153,  per 
Tirrel,  J. 
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changed^  in  rei  veritatCy  from  what  it  was  in  the  deed  {d)\  but 
he  said  that  if  a  lease  were  made^  42  Elii.^  to  J.  S.  for  his 
life,  and  if  the  lessor^  reciting  that  lease  to  be  made  32  Eliz*, 
demised  the  premises  habendmn  for  twenty«>one  years  from 
and  after  the  end  of  the  estate  by  the  said  grant,  32  Elis*, 
made  to  the  said  J.  S.,  then  he  conceived  that  the  second 
lease  should  begin  from  and  after  the  death  of  J.  S.,  and  not 
during  his  life,  though  there  was  no  such  indenture,  32  Eliz. ; 
for  the  time  of  the  commencement  or  end  of  the  lease  was 
not  changed  by  the  misrecital:  that  there  was  certainty 
enough  in  the  thing,  and  no  prejudice  by  it  to  any  person  («). 

It  is  stated  in  Yaughan's  reports  (/),  that  a  demise  having 
no  certain  commencement  is  void;  but  according  to  Jen* 
kins  {g)y  it  will  commence  immediately;  and  Manwood 
said  (A)^  that  if  there  be  no  habendum  to  express  certainty  of 
time,  the  lessee  shall  be  tenant  at  will,  unless  livery  be  made. 

An  anonymous  case  in  Leonard  (t)  states,  that  a  lease  for 
twenty-one  years,  to  begin  at  the  Feast  of  our  Lady  Mary, 
without  shewing  which  of  the  feasts,  the  Annunciation  or 
the  Purification,  was  held  good  by  Anderson,  C.  J.,  as  the 
lessee  might  determine  the  certainty  of  the  beginning  of  the 
term  by  his  entry ;  but  Periam  doubted  it.  On  the  other 
hand,  it  was  determined  by  Vaughan  and  Atkyns,  that  a 
lease  made  the  10th  of  October^  habendum,  from  the  20th 
day  of  November,  for  five  years,  was  void  on  account  of  the 
uncertainty  of  its  commencement ;  and  did  not  resemble  the 
case  of  an  impossible  limitation,  which  the  law  would  reject. 
Wyndham  and  Ellis,  Justices,  however,  thought  that  it  should 
begin  from  the  time  of  the  delivery  (A).  On  the  whole,  it  is 
apprehended,  that,  consistently  with  the  principle  of  con*- 
struing  the  lease  most  favorably  for  the  lessee,  the  term 
would  commence  from  the  delivery  of  the  deed^  as  in  the  case 

(d)  Foote  V,  Berkley,  O.  Bridgm.  (/)  Vaugh.  85. 

by  Baim.  535;  S.  C.  utsup.    And  see  {g)  Jenk.  Cent  301,  case  69. 

HalflweO  v,  Ayleworth,  2  Rol.  Ab.  55,  (k)  Anon.  3  Leon.  33. 

GraontB,  (Q).  <t)   Anon.  1  Leon.  227,  caae  308. 

(e)  Ibid.  ik)  Anon.  1  Mod.  1 80. 

VOL.  II.  P 
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of  a  lease  having  no  date^  or  an  impossible  one  (/).  Thus 
we  find^  that  a  lease  by  a  subject  for  twenty  years  to  commence 
from  the  Nativity  of  our  Lord  Christ  last  past  will  begin  pre- 
sently^ and  not  from  Christmas^  which  is  the  Feast  of  the 
Nativity.  To  construe  it  as  taking  eflfect  from  the  Nativity 
would  be  to  render  it  nugatory  (m). 

In  Lloyde  v.  Oregory  {n),  a  lease  made  to  commence  at  the 
Feast  of  the  Annunciation^  after  the  determination  of  a 
former  lease^  was  held  to  be  the  same  as  if  it  had  been  from 
the  Feast  of  the  Annunciation. 

But  in  csuses  where  the  crown  is  concerned^  the  grant  is 
always  construed  less  favorably  for  the  subject  than  the 
monarch.  Thus^  where  EJng  Edward  the  6th  leased  certain 
lands  to  one  Philpot^  to  have  and  to  hold  to  him  for  twenty- 
one  years^  after  the  end  of  the  term  of  Sir  Thomas  Moore 
therein^  Sir  T.  Moore^s  term  having  previously  been  forfeited 
for  treason^  it  was  held  that  Philpofs  lease  was  void,  on 
accoimt  of  the  mistake  of  the  commencement  (o).  So^  a  lease 
made  by  the  crown  of  a  rectory  and  the  tithes  thereto  apper- 
taining, habendum,  if  no  lease  were  in  esse,  from  the  day  of 
the  patent  for  twenty-one  years,  and  if  any  lease  were  in  esse, 
then  from  the  end  of  that  lease,  was  held  to  be  void,  part  of 
the  premises  (the  tithes  of  com  and  hay)  being  at  the  time 
in  lease,  and  part  not ;  and  it  being  contrary  to  the  intention 
of  the  crown  that  the  lease  should  take  effect  by  parcels,  viz. 
for  the  rectory  immediately,  and  for  the  tithes  of  com  and 
hay  in  reversion  (p). 

Since  the  act  of  parliament  {q)  for  altering  the  style,  a 
holding  imder  a  lease  by  deed  from  the  feast  of  Saint  Michael 
will,  unless  there  be  a  custom  to  the  contrary,  as  in  Kent  (r), 

(/)  1  Inst  46,  b.  And  see  6  Co.  36.  (p)  Mason  v.  Chambers,  Cro.  Jac. 

2Salk.  463.    And  ante,  p.  10  of  this  34;  S.  C.  Yelv.  42.  47.    Croke  says 

Yolume.  that  no  judgment  was  given,  becanse 

(m)  1  Vent  84.  lSid.461.  2K6b.655.  upon  ^e  court's  motion  the  parties 

(n)  Lloyde  V.Gregory, Cro. Car. 502.  agreed. 

(o)  Holt  r.  Roper,  1  And.  6;  S.  C.  (q)  24  Geo.  2.  c.  23. 

Keilw.  209,  b.    3  Lev.  5;  cited,  Cart.  (r)  Furley  dem.  Mayor  Ac  of  Ckn- 

151.    As  to  leases  by  the  Crown,  see  terbury  v.  Wood,  1  Esp.  198. 
ante,  Vol.  1,  p.  184. 
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be  taken  to  be  from  New  Michaelmas;  nor  can  extrinsic 
eyidence  be  received  to  the  contrary^  unless  there  be  such 
custom^  or  a  reference  in  the  lease  to  a  prior  holding  from  Old 
Michaelmas  {»),     The  rule  is  applicable  to  the  other  feasts. 

But  in  the  case  of  h  parol  lease^  though  prim4  facie  a  notice 
to  quit  "on  St,  Michaelmas  Day'^  refers  to  New  Michael- 
mas {i),  cTidence  of  the  custom  of  the  country,  or  of  the 
understanding  of  the  parties^  is  admissible  to  explain  whether 
th^  intended  Old  or  New  Michaelmas  {u) .  And  if  it  turn 
out  that  the  holding  is  from  Old  Michaelmas,  it  must  be 
taken  that  in  all  transactions  concerning  the  premises^  where 
Michaelmas  is  mentioned^  Old  Michaelmas  is  meant;  and, 
therefore,  under  such  a  holding,  a  notice  to  quit  on  Michael- 
mas-day next,  generally,  is  sufficient  {x). 

In  Kent,  all  demises  to  hold  from  Michaelmas  are  deemed, 
according  to  the  custom  of  the  country,  to  be  holdings  from 
Old  Michaehnas-day  {y). 

In  the  case  of  Doe  v.  Snowdon  {z),  the  plaintiff  agreed  to 
let  to  the  defendant  a  &rm  at  N.,  to  hold  the  arable  ground 
from  the  13th  of  February  then  next,  the  pasture  ground 
from  the  5th  of  April,  and  the  meadow  ground  from  the  12th 
of  May,  for  seven  years  from  the  said  days  and  times,  at  the 
yearly  rent  of  26/.,  clear  of  taxes,  payable  half-yearly,  at 
Michaelmas  and  Lady-day;  the  first  half-yearly  payment  to 
be  made  at  Michaelmas  then  next :  and  the  court  construed 
this  agreement  to  be  a  holding  from  Lady-day  to  Lady-day, 
old  style;  the  rent  being  payable  at  Old  Michaelmas  and 


(«)  Doe  dem«  Spioer  «.Lea^  1 1  East, 
312.  Doe  dem.  Hall  v.  Benson,  4  Bam. 
&  Aid.  588.  Den  dem.  Peters  v.  Hop- 
kinaon,  3  Dow.  &  Ry.  507.  Smiih  v, 
Walton,  8  Bing.  235;  S.  C.  1  Mo.  & 
Sc.  380. 

(0  T>oe  dem. walls  v.  Perrin,  9  Gar. 
&  Pa.  467. 

(tt)  Furley  dem.  Mayor  &c.  of  Can- 
tertmry  v.  Wood,  1  Esp.  198.  Doe 
dem.  Hall  v.  Benson^  4  Bam.  &  Aid. 
588.     Doe  dem.   Hinde  v,  Vince,  2 


Campb.256.  Doe  v.  Brookea,  2  Campb. 
257,  n.  Den  dem.  Peters  v,  Hopkin- 
son,  3  Dow.  &  Ry.  507»  Smith  v. 
Walton,  sup. 

(x)  Doe  dem.  Hinde  v,  Vince,  sup. 
Doe  V.  Brookes,  sup.  Doe  dem.  Willis 
V.  Perrin,  sup. 

(y)  Furley  dem.  Mayor  &c.  of  Can- 
terbury V,  Wood,  1  Esp.  198. 

(e)  Doe  dem.  Dagget  v.  Snowdon, 
2  W.  Blac.  1224. 
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Lady-day.  And  they  said^  that  though  part  of  the  farm  was 
to  be  entered  upon  and  quitted  at  Old  Candlemas^  February 
ISth^  and  other  part  not  till  Old  May-day^  May  12th ;  yet 
that  was  no  more  than  the  custom  of  most  countries  would 
have  directed^  without  any  special  words  for  that  purpose^  in 
a  taking  from  Old  Lady-day,  the  5th  of  April,  viz.,  that  the 
arable  should  be  entered  upon  at  Candlemas,  to  prepare  it 
for  the  Lent  com,  and  the  meadows  not  till  May-day,  when 
in  those  northern  countries  they  were  usually  heyned  for  hay. 
In  cases  of  doubt  as  to  the  period  of  commencement,  the 
court  construes  the  instrument  most  strongly  against  the 
lessor,  and  most  beneficially  for  the  lessee  (a). 


II. — As  to  tfie  certainty  of  durcUum. 

Certainty  of  commencement  and  certainty  of  end  of  a  lease 
seem  to  imply  certainty  of  diiration;  but,  according  to  Coke  (6), 
though  a  lease  for  years  must  have  a  certain  beginning  and  a 
certain  end,  yet  the  continuance  thereof  may  be  uncertain, 
for  the  same  may  cease  and  revive  again  in  divers  cases.  He 
says,  if  tenant  in  tail  (c)  makes  a  lease  for  years,  reserving 
twenty  shillings,  and  afterwards  takes  a  wife,  and  dies  without 
issue,  now,  as  to  him  in  the  reversion,  the  lease  is  merely 
void;  but  if  he  endow  the  wife  of  tenant  in  tail  of  the  land, 
(and  she  may  be  endowed  though  the  estate  tail  is  deter^ 
mined,)  now  is  the  lease,  as  to  the  tenant  in  dower,  (who  is 
in  of  the  estate  of  her  husband,)  revived  again  as  against  her; 
for,  as  to  her,  the  estate  tail  continues;  for  she  shall  be 
attendant  for  the  third  and  services;  and  yet  they  were 
extinguished  in  law.  So  it  is,  if  tenant  in  tail  makes  a  lease 
for  years,  ut  supra,  and  dies  without  issue,  the  wife  enceinte 
with  a  son,  he  in  the  reversion  enters ;  against  him  the  lease 
is  void;  but  after  the  son  is  bom,  the  lease  is  good,  if  it  be 
made  according  to  the  statute;  otherwise  voidable. 

(a)  The  Bishop  of  Bath's  case,  6  Co.  Spurrier,  3  Bos.  &  Pal.  404. 

36,  a.    Anon.  3  Dy.  261,  b.  pi.  (28).  (()  Co.  Lit  46,  a. 

Jostioe  Windham's  case,  5  Co.  7,  b.  (c)  See  now  as  to  leases  by  Tenant 

Seaman's  case,  Godb.   166.     Dann  v.  in  tail,  ante,  Vol.  l,p.  65. 
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The  duration  of  the  lease  may  be  defined  either  by  express 
enumeration  of  years  j  by  reference  to  a  certainty ;  or  it  may 
be  reduced  to  a  certainty  by  matter  ew  post  facto  (rf). 

These  three  modes  shall  be  noticed  in  succession. 

1st.  A  lease  purporting  to  grant  the  land  for  twenty-one 
years^  or  any  other  specified  term,  is  an  example  of  the  first 
class.  If  it  be  intended  to  grant  a  term  for  years  so  as  to  be 
dependent  for  its  duration  on  the  continuance  of  a  life,  it 
must  be  granted  for  a  stated  term  of  years  if  the  life  shall  so 
long  continue :  thus,  for  the  term  of  ninety^nine  years,  if 
A.  B.  shall  so  long  live;  for  there  the  utmost  limit  of  the 
term  is  marked  out,  subject  to  sooner  determination  on  a 
collateral  event  {e) :  it  cannot  be  granted  for  so  many  years 
as  A.  B.  shall  Uye ;  nor  for  so  many  years  as  A.  B.  shall  be 
parson  of  the  rectory  of  Dale  (/) ;  nor  to  A.  B.  for  sixty 
years,  and  in  case  he  shall  die  within  the  term,  then  to  C.  D. 
for  so  many  of  the  years  as  shall  be  unexpired  at  his 
decease  {jg) ;  nor  to  A.  B.  for  life,  and  in  case  he  shall  depart 
this  life  within  the  term  of  sixty  years,  then  to  his  executors, 
or  to  a  stranger,  for  so  many  of  the  sixty  years  as  shall  be 
then  unexpired.  But  it  may  be  granted  to  A.  for  hfe,  and  a 
subsequent  lease  may  be  granted  to  B.  for  sixty  years,  to 
commence  after  the  decease  of  A. ;  or  to  commence  in  pree^ 
seniiy  and  run,  in  computation  of  time,  concurrently  with 
A.'s  term,  subject  to  postponement  as  to  the  possession  till 
A.^s  decease  (A). 

In  the  case  of  the  College  of  Manchester  v,  Trafford  (»),  a 
lease,  reciting  a  supposed  former  lease  in  the  reign  of  Edward 
the  6th,  which  had  no  existence,  was  made  for  twenty-one 
years,  habendum  from  the  end  of  the  term  made  in  the  time 


((I)  TheBishopof  6aih'seaie,6Co.  Right  dem.  Plowden  v,  Cartwright* 

34,  b.    Cart  148.  1  Ken.  529;  overruling  Grene  v.  £d- 

(e)  Shep.  Touch.  274-5.  wards,  I  And.  258 ;  S.  C.  Cro.  Eliz. 

</)  Co.  Lit  45, b.  Shep. Touch.  275.  216;  1  Leon.  218;  Mo.  297. 

{g)  Lloyd  v.  Wilkinson,  otherwiae  (Ji)  1  Co.  155,  a* 

The  Rector  of  Chedington's  case,  1  Co.  (i)  College  de  Manchester  v.  Traf- 

153,  a.  And  see  Wright  dem,  Plowden  ford,  2  Lev.  241 ;  S.  C.  2  Show.  31. 
V.  Cartwright,  1  Burr.  282;  S.  C.,nom. 


70  OF  THE  INSTRUMENT  OF  DEMISE.  [Past  V. 

of  Edward  the  6th^  and  there  were  a  covenant  and  grants  that^ 
after  the  said  twenty-one  years  ended^  the  lessee  should  have 
the  land  for  other  twenty-one  years,  and  so  from  twenty-one 
years  to  twenty-one  years,  till  ninety-nine  years  psust  thence 
next  ensuing  should  be  complete  and  ended ;  and  it  was  ad- 
judged, that  the  lessee  should  have  ninety-nine  years  over  and 
above  the  first  twenty-one  years;  and  which  should  not  be 
reckoned  part  of  the  ninety-nine,  by  reason  of  the  word  thence; 
for  if  the  reckoning  were  to  be  from  the  making  of  the  lease 
in  the  time  of  Queen  Elizabeth,  it  should  have  been  hence;  but 
that  thence  was  a  word  that  did  not  denote  a  present  time, 
but  another  time,  and  must  have  referred  to  the  end  of  the 
first  twenty-one  years,  because  there  was  no  other  time  to 
which  it  could  refer;  for  there  was  no  lease  in  the  time  of  Ed- 
ward the  6th  to  which  the  defendant  would  have  referred  it. 

An  instrument  by  which  the  plaintiff  agreed  to  let,  and 
the  defendant  to  take,  certain  premises,  at  certain  rents, 
varying  in  amount  at  the  end  of  every  three  years,  until 
Midsummer,  1839,  and  from  and  after  the  year  1839,  at  the 
clear  annual  rent  of  9^.  tUl  the  end  of  tfie  term,  no  particular 
period  for  the  determination  of  the  lease  being  mentioned, 
was  held,  upon  the  authority  of  Plowden,  27 1|  to  be  a  lease 
certain  up  to  Midsummer,  1839,  but  no  further  {k). 

2ndly.  The  duration  of  the  lease  may  be  defined  by  refer- 
ence to  a  certainty.  Thus  it  may  be  marked  by  reference  to 
another  lease  already  in  existence,  as  a  lease  to  A.  for  so  many 
years  as  B.  has  in  the  manor  of  Dale :  here,  if  B.  has  ten 
years,  A.  will  take  a  term  of  the  same  extent  (/). 

So,  if  land  be  demised  to  A.  during  the  minority  of  B. ; 
here,  if  B.  be  of  the  age  of  ten  years,  the  lease  will  be  good 
for  eleven  years,  if  B.  shall  so  long  live ;  but  not  otherwise, 
the  minority  ceasing  with  his  death  (m). 

So,  if  a  man  having  a  rent  of  twenty  shillings  per  annum 


(k)  Gwynne  v.  Mainstone,  3Car.  &  pL  13.    Plowd.  273. 

P».  302.  (m)  Ibid.  Cro.  EHz.  270.  Boraston^s 

(/)  The  Bishop  of  Bath's  case,  6  Go.  case,  3  Co.  19,  b. 
34,  b.    Co.  lit.  45,  b.    1  Rol.  Ab.  849. 
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in  fee^  issuing  out  of  land^  grant  the  same  to  A.  B.  till  he 
shall  have  received  one-and-twenty  pounds^  A.  B.  shall  have  the 
rent  for  twenty-one  years ;  for  it  has  reference  to  an  express 
certainty,  viz.,  to  a  yearly  rent  of  twenty  shillings  per  annum  (n) . 
But  it  is  a  rule,  that,  in  order  to  support  a  lease  for  years 
by  reference,  the  reference  ought  to  be  to  a  thing  which  has 
e]q)re8S  certainty  at  the  time  of  the  lease  made,  and  not  to  a 
possible  or  casual  certainty  (o) :  and,  therefore,  if  the  wife  of 
J.  S.  be  enceinte,  and  a  lease  be  made  until  the  issue  in  ventre 
sa  mere  shall  attain  twenty-one  (j9);  or  if  a  lease  be  made  to 
one  who  has  execution  under  a  statute  merchant,  until  he  be 
satisfied  the  duty  for  which  he  has  sued  the  execution  {q) ; 
or  if  a  man  make  a  lease  of  lands  of  the  value  of  twenty 
shillings  per  annum,  till  one-and-twenty  pounds  be  levied  of 
the  issues  and  profits  (r) ;  in  neither  of  these  cases  does  the 
grant  amount  to  a  lease  for  years,  on  account  of  the  uncer- 
tainty, in  the  first  case  put,  when  the  son  will  be  born,  and 
in  the  second,  whether  the  land  wiU  continue  for  twenty-one 
years  of  the  same  annual  value.  So  it  is,  if  one  make  a  lease 
of  land  for  so  many  years  as  A.  B.  shall  be  parson  of  D., 
this  cannot  be  made  certain  by  any  means,  for  nothing  can 
be  less  certain  than  the  time  of  his  death,  or  the  period  of 
his  ceasing  to  be  parson  («).  So,  if  a  demise  be  made  to  A. 
for  eighty  years,  and  after  his  death  to  B.  for  so  many  years 
BA  shall  be  then  unexpired,  it  is  void  for  uncertainty,  as  to 
B/s  interest.  So,  if  a  grant  be  made  by  one  possessed  of  a 
lease  for  forty  years  to  B.  for  as  many  of  the  years  as  shall 
be  unexpired  at  the  time  of  his  (the  grantor^s)  death,  the  lease 
is  void  (/) ;  but  it  is  otherwise  where  the  owner  of  a  term  of 
ninety  years  demises  the  land  for  seventy,  to  commence  after 
his  decease ;  for  (to  use  Mr.  Justice  Gttwdy's  words)  so  much 

(n)  The  Bishop  of  Bath's  ease,  6  Co.  35,  b. 
35,b.  1  RoL  845,  Estate,  (P)  2.    Plowd.'  (»)  Co.  Lit.  45,  b. 

273,  b.    Co.  Lit  42.  a.  (0  Lloyd  v.  Wilkinson,   otherwise 

(o)  The  Bishop  of  Bath*s  case,  6  The  Rector  of  Chedington's  case,  1  Co. 

Co.  35,  b.  153,  a.;  S.  C.  Mo.  478.    Caponhurst  v. 

(p)  Ibid.  Caponhurst,  or  Capenhuifst  v.  Capen- 

(q)  Plowd.  273.  hurst,  1  Lev.  45;  T.  Raym.  27;  1  Keb. 

(r)  The  Biahop  of  Bath's  case,  6  Co.  1 30.  164.  183. 
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of  the  term  was  granted  as  should  be  behind  at  the  time 
of  the  grantor's  death,  which  was  altogether  uncertain  in 
the  grant  itself;  while^  in  the  latter,  the  land  was  demised, 
habendum  after  the  death  of  the  lessor  for  seventy  years, 
in  which  there  was  suflGicient  certainty,  and  no  apparent 
uncertainty  in  the  deed. 

And,  in  like  manner,  though  a  person,  as  we  have  seen  (u), 
cannot  make  a  lease  of  his  land  for  so  many  years  as  A.  B. 
shall  continue  parson  of  D.,  yet  he  may  make  a  lease  for  three 
years,  and  so  &om  three  years  to  three  years,  so  long  as  he 
shall  be  parson ;  and  the  lease  will  be  good  for  six  years,  if  he 
continue  parson  so  long,  first  for  three  years,  and  after  that 
for  three  years,  and  for  the  rest  nnoertain  (a?). 

Srdly.  The  term  may  be  rendered  certain  by  matter  ex 
post  facto  {y).  For  instance,  it  may  be  granted  for  so  many 
years  as  A.  B.  shall  name ;  and  the  lease,  though  uncertain 
at  the  beginning,  will  be  valid  ab  initio  after  the  naming  of 
the  years  (z).  The  term,  however,  must  be  specified  in  the 
lifetime  of  both  the  lessor  and  lessee  (a) :  and,  therefore,  a 
lease  for  so  inany  years  as  the  lessor's  executors  shall  name 
is  void ;  because  no  interest  can  pass  out  of  the  lessor  during 
his  life;  and  after  his  death  the  naming  of  the  years  will  come 
too  late  (i).  So,  where  A.  demised  certain  lands  to  B.  for 
eighty  years,  if  he  so  long  lived ;  and  if  it  should  happen 
that  B.  should  die  or  alien  the  premises  within  the  term,  then 
A.  granted  the  premises  to  C.  for  so  many  of  the  said  eighty 
years  as  should  be  then  unexpired ;  and  C.  died  in  the  life- 
time of  A. ;  it  was  held  that,  as  the  demise  to  C.  depended 


(tt)  AntOi  p.  71  of  tl|is  volume. 

(x)  Co.  Lit.  45,  b.  See  ante,  Vol.  1, 
p.  658,  as  to  the  effect  of  a  lease  for  a 
year,  and  so  from  year  to  yoar. 

(y)  The  Bishop  of  Bathes  case,  6  Co. 
34,  b.  35,  b.  Goodright  dem*  Hall  v 
Richardson,  3  Term  Rep.  463. 

(z)  The  Bishop  of  Bath's  case,  6  Co. 
84,  b.  35,  b.  Hob.  174.  1  And.  259. 
I^lowd.  6,  a.  13,  a.  14  H.  8.  11,  [B]. 
^parke  v.  Sparfce,  Mo.  666.    Co  Lit. 


45,  b.    1  Rol.  Ab.  849,  Estate,'(Y),  11. 

(a)  The  Bishop  of  Bath's  case,  sap. 
1  Co.  155,  b.  Say  v.  Smith,  Plowd. 
273,  b.  Lloyd  v,  Wilkinson,  otherwise 
The  Rector  of  Chedington's  case,  1  Co. 
155,  a.  b.  3rd  resolution. 

(6)  Ibid.  Savell  «.  Cordell,  Godb. 
24-5.  And  see  Porry,  or  Pory,  v, 
Allen,  Cro.  Eliz.  173;  S.  C.  1  Leon. 
303;  S.  C,  nom.  Perryn  «.  AUen, 
Ow.  97. 
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upon  a  contingency  precedent^  the  interest  or  term  intended 
to  be  demised  was  not  certain ;  that  the  land  was  not  bound 
with  it ;  and  that^  as  C.  died  before  it  was  reduced  to  a  cer- 
tainty^ the  lease  could  never  take  effect^  nor  vest  in  his 
executors  or  administrators  (c). 

So^  a  lease,  for  seven,  fourteen,  or  twenty-one  years,  as  the 
lessee  shall  think  proper,  is  not  void  for  uncertainty.  It 
operates  at  once  as  a  good  lease  for  seven  years  at  least, 
whatever  may  be  the  validity  of  it  as  to  the  other  two  even- 
tual terms  of  fourteen  and  twenty^one  years  [d) ;  and  should 
the  lessee  continue  in  possession  after  the  expiration  of  the 
seven  years,  the  lease  will  then  be  good  for  fourteen  years  i 
at  the  end  of  which  time,  should  he  still  continue,  it  will  be 
good  for  twenty-one  years  (e). 

Somewhat  similar  to  the  above  is  the  case  of  Gtoodright  v. 
Richardson  (/).  It  appears  that  William  Child,  on  the  28th 
October,  1785,  demised  the  premises  in  question  to  one  J.  M., 
firom  whom  the  defendant  derived  title,  "  at  the  yearly  rent 
of  10/.  payable  half-yearly,  for  and  during  the  full  end  and 
term  of  three,  six,  or  nine  years,  firom  the  feast-day  of  St. 
Thomas  the  Apostle  next  ensuing  from  the  date  thereof,  and 
to  be  fully  complete  and  ended  on  the  said  feast-day  of  St. 
ThomajB  the  Apostle,  which  shall  be  determinable  in  the  years 
1788,  1791,  1794.^'  Lord  Kenyon,  after  propounding  the 
general  rule  above  laid  down,  said,  that  it  was  evidently  the 
intention  of  the  parties  that  this  lease  should  take  effect  for 
three  years  at  all  events  j  and  to  be  in  the  election  of  either 
of  the  parties  {ff)  to  put  an  end  to  it  at  that  time,  or  at  the 
end  of  six  years,  giving  reasonable  notice  to  the  other ;  and 
he  assimilated  it  to  a  lease  for  a  year,  and  so  from  year  to 
year,  where  if  the  lessee  wished  to  determine  it  at  the  end  of 
the  year,  he  must  give  reasonable  notice  to  the  other  party. 
And  though  here,  said  his  lordship,  either  of  the  parties  (h) 

(c)  Lloyd  V.  Wilkinson,  otherwise  (/)  Goodright  dem.  Hall  v.  Ricbard- 
Tfae  Rector  of  Chedington's  case,  1  Co.      son,  3  Term  Rep.  462. 

155,  a.  b.  3rd  resolution.  (g)  See  as  to  this,  post,  p.  75. 

(d)  Ferguson  v.ConiiBh,2 Burr.  1032.  (h)  See  as  to  this,  post,  p.  75. 
(<)  Ibid.     3  Term  Rep.  463,  n.  (a). 
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might  have  determined  the  lease  at  the  expiration  of  the  first 
three  years^  yet  when  the  time  elapsed  at  which  notice  ought 
to  have  been  given  for  that  purpose^  the  lease  could  not  be 
determined  till  the  end  of  the  next  three  years.  Mr.  Justice 
Ashhurst  proceeded  on  the  same  ground :  "  All  that  is  re- 
quired/' said  that  learned  judge^  "  is,  either  that  the  term 
should  be  certain  in  itself^  or  reducible  to  a  certainty.  Now, 
that  is  the  case  here,  for  it  is  for  three,  six,  or  nine  years,  as 
the  case  may  happen,  the  parties  having  agreed  that  it  should 
be  determinable  in  the  years  1788, 1791,  1794.  It  is,  there- 
fore, a  lease  for  three  years  certain,  or  for  six  or  nine  years, 
unless  the  parties  determine  it  sooner.''  The  opinion  of  Mr. 
Justice  Buller  was  delivered  in  these  words: — ^^'This  is  a  lease 
for  nine  years,  determinable  by  either  of  the  parties  at  the 
end  of  the  first  three  or  six  years ;  for  it  is  stated  in  the  csuse 
that  it  is  determinable  in  the  years  1788,  1791, 1794.  But 
if  it  were  not  determined  at  either  of  those  periods,  the  party 
first  giving  reasonable  notice,  it  was  to  continue  for  the  nine 
years ;"  and  Mr.  Justice  Grose  expressed  himself  to  be  of 
the  same  opinion. 

I  have  been  thus  particular  in  setting  out  the  words  of  the 
judges  in  this  case,  as  some  difference  of  opinion  appears  to 
have  existed  between  Lord  Kenyon  and  Mr.  Justice  Ash- 
hurst on  the  one  hand,  and  Mr.  Justice  Buller  on  the  other, 
as  to  the  quantity  of  term  granted  and  actually  in  esse  at  the 
execution  of  the  lease.  The  language  of  the  two  former 
would  seem  to  imply  an  opinion,  similar  to  that  entertained 
by  Lord  Mansfield  in  Ferguson  v.  Cornish,  that  the  term 
granted  was  in  its  creation  for  the  period  of  three  years  only, 
though  subject  to  extension,  in  the  first  instance  for  three 
years,  and  after  the  expiration  of  those  three  years,  for  three 
years  more,  on  the  omission  of  either  to  give  reasonable  notice 
of  an  intention  to  determine  the  tenancy  at  the  end  of  the 
first  three  or  six  years;  while  Mr.  Justice  Buller  clearly 
treated  the  lease  as  having  originally  granted  a  term  of  nine 
years  in  esse,  subject  to  a  collateral  determination  at  either  of 
those  periods  on  notice.     The  case  in  Term  Reports  is  rather 


Ch. VIII.  9.111.]        OF  THE  habendum: AS  TO  THE  ESTATE.        75 

obscurely  reported :  indeed^  it  is  difficult  to  collect  the  ground 
of  the  judgment ;  whether  it  was  the  quantity  of  interest 
granted  by  the  lease,  or  the  sufficiency  or  insufficiency  of  the 
notice  to  quit. 

If  a  lease  be  made  for  ten  years,  and  the  lessor  grant,  that 
if  the  lessee  pay  at  the  end  and  term  of  every  ten  years  ten 
thousand  tiles,  then  he  shall  have  a  perpetual  demise  of  the 
land  from  ten  years  to  ten  years  continually  following,  and 
out  of  the  memory  of  man ;  this  is  a  good  lease  for  no  more 
than  ten  years,  for  beyond  that  no  other  term  has  any  certain 
commencement,  continuance,  or  end  (t). 

The  effect  of  a  lease  for  a  year,  and  so  from  year  to  year, 
and  cases  of  that  class,  have  already  been  noticed  {j). 

At  one  time,  it  was  considered  that,  under  a  lease  for  seven, 
fourteen,  or  twenty-one  years,  the  right  to  determine  the  term 
at  the  expiration  of  the  first  seven  or  fourteen  years  might 
be  exercised  by  either  the  lessor  or  lessee  (k) :  but  subse- 
quent decisions,  acting  on  the  principle  of  construing  grants 
most  favorably  for  the  grantee,  have  confined  that  privilege 
to  the  lessee,  where  no  particular  custom  of  the  country  exists 
upon  the  subject  (/). 

III. — As  to  the  certainty  of  end. 

Though  the  boundary  of  the  term  must  be  certain,  or  redu- 
cible to  a  certainty,  there  is  no  objection  to  its  being  subject 
to  a  collateral  determination  at  a  period  prior  to  its  regular 
expiration  (m).  Therefore,  a  lease  may  be  made  for  twenty- 
one  years,  if  A.  B.  so  long  live ;  or  for  twenty-one  years, 
determinable  at  the  expiration  of  the  first  seven  or  fourteen 
upon  the  lessee^s  giving  the  lessor  six  months'  notice  of  an 


(t)  Say  V.  Smitii,  Plowd.  271.  v.  Djer,  17  Ves.  363.    EAg6  «.  Stnf- 

{J)  Ante,  Vol.  1,  p.  658.  ford,  1  Tyrw.  293,  (the  second  page  of 

(i)  Groodright  d^n.  Hall  v.  Richard-  that  mimber,)  296.    Feerby  v.  Lork- 

Mm,  3  Term  Rep.  462.  ings,  Noy,  65. 

(0  Daon  V.  Spurrier,  7  Vet.  231 ;  (m)  Goodright  dem.  Hall  v,  Rickai*d- 

S.  C.  3  Bo«.  &  Pill  399.  442.    Doe  son,  3  Term  Rep.  462. 

dem.  Webb  V.  Dixon,  9  East,  15.  Price 
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intention  to  put  an  end  to  the  tenancy.     Other  examples  will 
be  found  in  a  prior  page  (n). 

Where  a  lease  is  made  determinable  before  its  regular 
expiration^  at  the  option  of  the  lessee^  on  giving  six  months^ 
notice^  it  is  advisable^  for  the  lessor's  sake^  to  make  that 
option  conditional  upon  payment  of  rent  due  to  the  period  of 
determination^  and  the  performance  of  the  lessee's  covenants; 
for  otherwise  the  tenant  might  put  an  end  to  the  lease  merely 
on  giving  notice^  leaving  the  rates  and  duties  charged  on  the 
property  unpaid^  and  the  premises  in  a  state  of  dilapidation. 
But  by  adopting  the  above  precaution^  the  qualification  will 
amount  to  a  condition  precedent^  and  exclude  the  tenant 
from  the  benefit  of  the  provision  without  a  strict  compliance 
with  the  terms  imposed  (o). 

A  lease  was  made^  reciting  that  one  of  the  lessors  (Taylor) 
was  an  original  lessee  for  the  term  of  his  natural  life^  and  the 
other  (Cornish)^  a  person  to  whom  he  had  granted  a  lease  for 
a  term  of  years  certain^  if  his  (Taylor's)  interest  therein 
should  so  long  continue^  seven  of  which  would  remain  imex- 
pired  on  the  29th  of  September  following  the  date  of  the 
lease ;  and  they  thereby  demised  the  premises  to  one  Bower- 
ing^  habendum  from  the  said  29th  day  of  September^  for  and 
during  the  two  several  terms  thereinbefore  mentioned^  if 
Bowenng  should  so  long  live^  and  the  estate  of  Taylor  therein 
should  so  long  continue,  paying  yearly  during  the  continu- 
ance of  the  two  several  terms  to  both  the  lessors  and  their 
respective  executors,  &c.,  the  yearly  rent,  &c.  Under  the 
lease  was  subscribed  a  memorandum,  that  Bowering,  his  exe- 
cutors  and  administrators,  should  pay  the  rent  to  Cornish 
during  the  term  of  seven  years  from  the  29th  of  September, 
and  afterwards  to  the  original  lessee  during  the  term  of  thirty 
years,  if  his  interest  should  so  long  continue;  and  that 
Bowering,  his  executors,  administrators,  and  assigns,  should 
have  liberty  to  quit  a  part  of  the  premises  demised  at  any 
time  of  the  said  term,  upon  giving  twelve  months'  notice. 
And  it  was  held,  that  the  memorandum  must  be  construed 

(n)  Ante,  Vol.  1,  p.  670.  (o)  Porter  v,  Shephard,  6  Term  Rep.  665. 
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as  part  of  the  lease^  and^  though  a  subsequent  part  of  the 
deed,  to  control  the  former  part  of  it,  and  extend  the  opera- 
tion of  the  demise,  by  giving  Bowering  a  lease  for  thirty-seven 
years,  determinable  on  the  death  of  Taylor,  and  not  on  the 
death  of  Bowering  [p). 


Section  IY. — ^As  to  the  operation  of  the   habendum 

WITH    regard   to   the    PREMISES  OF   THE    LEASE. 

The  habendum  may  also  serve  to  explain  or  qualify  the 
estate  conferred  by  the  premises.  Thus,  where  land  was 
demised  to  A.  and  his  heirs,  habendum  to  him  and  his  heirs 
for  three  lives,  the  premises  were  held  to  be  qualified  by  the 
habendum  ;  and  the  lessee  and  his  heirs  took  as  in  the  pre- 
mises, but  only  for  three  lives,  ajs  in  the  habendum  {q). 

So,  where  lands  were  demised  to  H.  T.,  her  heirs  and 
assigns,  to  hold  to  the  said  H.  T.  and  her  assigns  for  and 
during  the  natural  life  of  G.  T. ;  and  a  question  arose,  who 
was  entitled  to  take  as  special  occupant  on  the  decease  of  the 
lessee,  her  heir  or  executor,  the  court  said,  that  it  was  clear 
that  the  habendum  could  not  be  rejected  altogether :  for  the 
effect  of  that  would  be  to  give  an  estate  in  fee  to  H.  T., 
whereas  the  estate  intended  to  be  given  to  her  was  for  the 
life  of  O.  T.;  and  that,  as  the  proper  office  of  the  habendum 
was  to  limit,  explain,  or  qualify  the  words  in  the  premises, 
provided  it  were  not  contradictory  or  repugnant  to  them,  no 
doubt  could  be  entertained  but  that  the  words  ''for  and 
during  the  natural  life  of  6.  T/^  must  be  allowed  to  limit 
the  duration  of  the  estate,  and  to  explain  and  qualify  the 
meaning  of  the  word  ''heirs''  in  the  premises,  so  as  to  make 
the  person  designated  by  that  word  take  as  special  occupant, 
and  not  as  heir  by  descent  (r). 


(j>)  Weak  dem.  Taylor  v.  Eseott,  tdeo   Kendal  v.  Mickfeild,  Barnard. 

9  Pri.  595.    And  see  Groodright  dem.  Ch.  46. 
NichoUs  V.  Mark,  4  Man.  &  Selw.  30.  (r)  Doe  dem.  Tumnia  v.  Steele,  4 

(q)  Pilsworih  v.  Pyet,  T.  Jo.  4.  See  Q.  B.  663;  S.  C.  3  6a.  &  Day.  622. 
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The  habendum  may  also  specify  the  mode  of  enjoyment^ 
as  if  a  lease  be  made  to  two^  habendum  the  one  moiety  to 
the  one^  and  the  other  moiety  to  the  other ;  here  they  will 
take  as  tenants  in  common  under  the  habendum^  and  not  as 
joint-tenants  under  the  premises  («).  But  if  a  lease  be  made 
to  three^  of  three  acres  of  land^  habendum  one  acre  to  one 
for  twenty  years^  another  acre  to  another  for  forty  years^  and 
the  other  acre  to  the  third  for  sixty  years^  the  habendum  is 
repugnant  and  void^  for  it  cannot  thus  divide  the  acres  which 
were  expressly  granted  to  all  {t). 

So^  it  may  point  out  the  order  of  succession  in  which  the 
lessees  are  intended  to  take.  Thus^  where  a  lease  was  granted 
to  A.^  B.,  and  C.^  for  their  lives ;  habendum  to  A.  for  Ufe, 
the  remainder  to  B.  for  life^  the  remainder  to  C.  for  life,  the 
general  implication  of  a  joint-tenancy  created  by  the  pre- 
mises was  controlled  by  the  express  limitation  in  the  haben- 
dum, and  the  lessees  were  decreed  to  take  accordingly  («). 

So,  upon  a  lease  to  a  man  and  his  wife  and  a  third  person, 
to  have  and  to  hold  to  the  baron  for  eighty  years,  if  he  should 
so  long  live,  and  if  he  should  die  within  the  term,  the 
remainder  of  the  said  term  to  the  wife  and  the  third  person 
if  they  should  so  long  live ;  it  was  held,  that  the  limitation  by 
the  habendum  was  good;  and  that  the  whole  interest  of  the 
term  was  in  the  baron,  and  nothing  in  the  others  until  the 
baron's  death  (<r).  But  in  a  case  where  a  lease  was  made  to 
A.,  B.,  and  C,  to  hold  to  them  for  term  of  their  lives;  pro- 
vided, and  it  was  covenanted  and  agreed  between  them,  that 
the  second  should  not  occupy  the  land  during  the  life  of  the 
first,  nor  the  third  during  the  life  of  the  second,  it  was  held 


(»)  Co.  Lit.  183,  b.  Lit.  s.  298. 
Co.  Lit.  190,  b.  Dy.  126,b.  Stokeley 
V.  Butler,  Hob.  172.  Fisher  v.  Wigg, 
1  P.  Wme.  19;  S.C.  1  Salk.  391;  Com. 
92;  1  Ld.  Raym.  622.  Cochin  v.  Heath- 
cote,  Loflft,  190. 

(0  Mo.  43-44.  pi.  133.  Stokeley  v. 
Butler,  Hob.  72.  But  see  Mo.  26. 
pi.  87. 

(v)   Dowse's    caae,  Cro.  Eliz.  25. 


Anon.  Mo.  26.  pi.  87.  Sutton  v.  Dowse, 
semb.  S.  C,  1  Leon.  10.  Anon.  Dy. 
160,  b.  pL  43.  Co.  Lit  183,  b.  Buck- 
ler's case,  2  Co.  55,  a.  b.  Stukeley  v. 
Butler,  Hob.  172.  And  see  3  Dy. 
361,  a.  pL  (8).  2  RoL  Ab.  66.  Graunts, 
(K)  1.  Cochin  v.  Heathcote,  Loflft, 
190-2.  Plowd.  153,  a.  160. 
(X)  Mo.  43.  pi.  133. 
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that  the  premises  and  habendum  conferred  a  joint  estate^ 
which  the  proviso  did  not  sever  (y). 

From  these  examples  it  may  be  seen  that  questions  of  great 
nicety  sometimes  arise  where  the  estate  granted  by  the  pre- 
mises^ and  the  estate  contained  ia  the  habendum^  are  incon- 
sistent with,  or  repugnant  to,  each  other.  We  frequently 
hear  that  the  habendum  under  such  circumstances  must  be 
rejected ;  but  this  position  is  not  universally  true,  as  will  be 
found  on  reference  to  the  resolutions  agreed  to  by  the  court 
in  Baldwin^s  case  (z). 

In  the  first  place,  it  appears  (a),  that  where  a  ceremony  is 
requisite  to  the  perfection  of  the  estate  limited  by  the  pre-» 
mises,  and  nothing  is  required  to  the  perfection  of  the  estate 
limited  by  the  habendum  but  the  delivery  of  the  deed,  and 
the  ceremony  is  omitted,  the  habendum  shall  stand,  though 
it  confer  a  less  estate  than  that  mentioned  in  the  premises. 
Thus,  where  land  was  demised  to  Anne  and  Anthony  Bald- 
win, and  the  heirs  of  Anthony,  habendum  to  them  for  years, 
it  was  held  that  an  estate  for  years  only  passed ;  livery  of 
seisin  (which  was  not  given)  being  requisite  to  support  the 
estate  given  by  the  premises  (£),  while  nothing  more  than  the 
delivery  of  the  deed  was  required  for  the  term ;  and  it  was 
further  held  that  subsequent  livery  would  not  have  altered 
the  case(c). 

And  the  same  construction  would  probably  hold  in  the 
case  of  a  bargain  and  sale,  because  inrolment,  like  livery  of 
seisin  in  the  case  of  a  feoffment,  would  come  too  late  to  divest 
the  estate  for  years  previously  vested  in  the  bargainee  by  the 
delivery  of  the  deed  {d) ;  but  it  is  conceived  that  the  reasons 
for  this  construction  would  not  apply  to  the  conveyance  by 
lease  and  release,  or  to  a  grant  under  the  late  acts  (e) ;  for  if 

(y)  Soovel  V.  Cabel,  or  Cavel,  Cro.  p.  691. 

Efiz.  89.  107;  S.  C.  1  Leon.  317;  S. C.  (c)  2  Co.  24,  b. 

nom.  Leyenage  v.  Gables,  Mo.  267.  (d)  2  Sand,  on  Uses,  814.  316,  4th 

(2)  Baldwin's  case,  2   Co.  23,  a  ;  edit 

S.  C.  1  And.  223.  (e)  7  &  8  Vict  c  76;  and  8  &  9 

(a)  Ibid.    4th  Teoolntion.  Vict.  c.  1 06,  respecting  which  see  ante^ 

(6)  As  to  lirery,  see  ante,  Vol.  1,  p.  i,et8eq.  of  this  volume. 
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a  man  convey  by  lease  and  release^  or^  under  the  acts  referred 
to^  by  grants  to  B.  in  fee^  habendum  to  him  for  years^  the  fee^  as 
well  as  the  term  of  years,  may  vest  in  B.  by  the  mere  delivery 
of  the  deed ;  and  as  the  law  says  that  every  grant  shall  be  taken 
most  strongly  against  the  grantor,  B.  will  have  an  estate  in 
fee  by  the  premises,  and  the  habendum  will  be  void  (/). 

But  where  a  ceremony  is  requisite  to  the  perfection  as  well 
of  the  estate  granted  by  the  habendum,  as  of  the  estate 
granted  by  the  premises,  and  the  ceremony  is  observed,  an 
inconsistent  habendum  will  be  rejected,  and  the  premises  will 
stand  (ff);  as  if  land  be  granted  by  feoffment  in  fee,  haben- 
dum for  life ;  here,  livery  being  necessary  to  both  estates ; 
the  feoffee  will  take  a  fee,  on  the  principle  just  mentioned. 
So,  where  one  made  a  lease  for  three  lives,  and  after  let  the 
land  to  a  stranger,  habendum  to  him  for  his  life,  which  said 
term  to  begin  and  have  its  being  after  the  death,  surrender, 
or  forfeiture,  of  the  three  lives ;  and  livery  was  made  mainte- 
nant ;  a  question  arose  whether  the  lease  were  good,  as  the 
words  which  said  term,  Sfc,  appointed  that  nothing  should 
begin  till  after  the  death,  &c.;  but  it  was  held  that,  forasmuch 
as  the  estate  was  fully  limited  before  those  words,  they  were 
vain  and  idle,  and  the  lease  was  good ;  under  the  maxim 
utile  per  inutile  non  vitiatur{h). 

So,  formerly,  if  one  granted  a  rent  in  esse,  or  a  seignoxy  in 
the  premises,  to  A.  and  his  heirs,  habendum  to  him  for  years 
or  life,  the  ceremony  of  attornment  (i)  being  as  essential  to 
the  estate  for  years  or  hfe,  as  to  the  estate  in  fee,  the  haben- 
dum would  have  been  rejected  as  repugnant  {k). 

But  where  no  other  ceremony  than  the  delivery  of  the  deed 
is  requisite  either  to  the  premises  or  the  habendum,  an  incon- 
sistent habendum  will  be  rejected  (/).  As  if  a  man  grant  a 
rent  or  common  out  of  his  land  by  the  premises  of  the  deed 

(/)  2  Sand,  on  Uses,  3U.  316,  4th  (t)  Rendered  unnecessary  by  the 

edit  act  of  4  &  5  Anne,  c.  16.  s.  9. 

(g)  Baldwin's  case,  sup.,  2nd  and  (k)  Baldwin's  case,  sup.,  2nd  reso- 

3rd  resolutions.  lution. 

(A)  Underhay    r.   Underfaay,    Gro.  (Q  Baldwin's  case,  sup.,  1st  resoln- 

Eliz.  269.  tion. 


CH.VIII.s.in.J     OF  THE  HABENDUM: — AS  TO  THE  PREMISES.     81 

to  one  and  his  heirs,  habendum  for  years  or  life,  the  haben- 
dum is  Toid  as  repugnant,  a  fee  having  passed  by  the  premises 
on  the  delivery  of  the  deed  (m).  And  so,  if  a  termor  grant 
all  his  term  and  interest  to  B.,  habendum  to  him  after  his 
(the  lessor's)  death,  the  whole  interest  is  immediately  trans- 
ferred by  the  premises,  and  the  habendum  will  be  rejected  as 
repugnant  (i»). 

Another  difference  was  taken  between  an  implied  and  an 
express  estate  in  the  premises ;  and  it  was  held,  that  if  one 
granted  a  rent  to  B.  generally,  conferring  an  estate  for  life 
by  implication,  with  au  habendum  for  years,  the  habendum 
would  qualify  the  generality  and  implication  of  the  prenuses(o) . 

In  a  late  case  {p),  Bayley,  J.,  admitted,  in  more  general 
terms,  the  propriety  of  looking  to  all  parts  of  the  lease,  for 
the  purpose  of  ascertaining  the  interest  intended  to  be  granted. 
After  remarking  that  the  habendum  was  the  proper  place  to 
look  to  for  the  purpose  of  ascertaining  what  period  the  par- 
ties had  in  their  contemplation  in  making  a  lease,  the  learned 
Judge  said,  "  I  agree  that  you  may  look  at  other  parts  of  the 
instrument,  and  that  if  you  can  see  clearly  that  it  must  have 
been  the  intention  of  the  parties  that  the  lease  should  endure 
for  a  longer  period  of  time  than  the  habendum  specifies,  the 
other  parts  of  the  lease  may  control  the  habendum  j  but  then 
it  must  be  clear  from  those  other  parts  of  the  lease  that  it 
could  not  have  been  the  intention  of  the  parties  that  the 
habendum  should  operate  according  to  the  words.  It  must, 
however,  be  a  very  strong  case,  and  quite  clear  that  it  could 
not  be  in  the  intention  of  the  parties  that  he  should  hold  for 
the  term  specified  in  the  habendum.'^ 

(m)  Ibid.  is  the  best. 

(n)  LiUey  v.  Whitaey,  3  Dy.  272,  a.  (o)  Baldwin's    case,    2   Co.  24,  a. 

0.  Bridgm.  by  Bann.  540.    Stukeley  v.  Buckler's  case,  2  Co.  55,  a.    8   Co. 

Butler,  Hob.  170-1.     Germain,  or  Ger-  154,  b.    Hob.  170-1.    Co.  Lit.  183,  a. 

min,  V.  Orchard,  Holt,  331 ;  S.  C.  1  Hogg  v.  Cross,  Cro.  Eliz.  254;  cited,  2 

Salk.  346;  3  Salk.  222;  12  Mod.  11 ;  Co.  55,  b. 

S.  C,  nom.  Jennan  v.  Orchard,  Skin.  (p)  Strickland  v.  MaxweU,  2  Crompt 

528;  1  Freem.  500.    Skinner^s  report  &,  Mees.  539;  S.  C.  4  Tyrw.  346. 
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CHAPTER  IX. 

OF  THE  REDDENDUM. 


Section  I. — Its  nature  and  object. 

npHE  reddendum  constitutes  one  of  the  most  important 
features  of  a  lease.  It  is  not  an  essential  constituent  (a); 
but  instances  of  leases  without  rent  are  seldom  or  neyer 
met  with ;  and,  even  where  an  actual  valuable  return  is  not 
payable,  it  is  usual  to  indicate  the  relation  of  reversioner  and 
tenant  by  reserving  a  peppercorn,  or  other  nominal  rent. 
When  no  rent  is  reserved,  the  law  reserves  the  fealty  of  the 
lessee  (b). 

1£  rent  be  reserved  in  a  lease  by  the  ordinary  words  of 
reservation,  yielding  and  paying,  or  rendering,  and  the  lessee 
covenant  to  pay  yearly,  over  and  above,  six  shillings,  a  couple 
of  capons,  or  the  like,  the  latter  will  not  be  considered  as  part 
of  the  rent,  but  as  a  sum  or  thing  in  gross  (c). 

So,  where  a  lessor  agreed  with  the  assignee  of  a  lease  ''to 
have  the  house  on  the  terms  as  mentioned  in  the  lease,  and 
to  pay  8/.  lOs,  over  and  above  the  rent,  annually,  towards  the 
good  will,  already  paid  by  the  assignee,^'  the  court  consi- 
dered the  8/.  10s.  to  be  a  sum  in  gross,  and  not  a  rent  {d). 

So,  if  a  tenant  under  a  lease  by  deed  agree  by  parol  with 

(a)  8   Bnlstr.    828.      Latch,    100.  3  Barn.  &  Adol.  899.     Hoby  v,  Roe- 

Km^t's  caae,  5  Co.  55,  a.    Cart  153.  buck,  7  Taunt.  157 ;  S.  C.  2  Marsh.  433; 

(5)  Per  Whitlock,  J.,  Latch,  100.  Lambert  v.  Norris,  2  Mees.  &  WeL 

8  Bnlstr.  328.    Collins  v.  Harding,  13  333  ;  S.  C,  nom.  Lambeth  v.  Norrisy 

Co.  57.   2  Ling.  Hist  Engl.  65.  n.  (89).  1  Mur.  &  Hurl.  29. 

(c)  Morrioe   v.    Antrobnsy  Hardr.  (cQ  Smith  v,  Mapleback,  1   Term 

325.      And  see  Donellaa   v.  Read,  Rep.  441. 
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hifl  lessor  to  pay  him  an  increased  rent  of  5/.  a  year  during 
the  remainder  of  the  term,  in  consideration  of  the  lessor's 
making  certain  improvements  upon  the  premises,  the  addi- 
tional sum^  though  caUed  a  rent,  is  not  such  in  the  legal 
sense  and  understanding  of  the  word :  it  cannot  be  distrained 
for,  nor  is  it  within  the  proviso  for  re*entry  on  nonpayment 
of  the  rent.  On  the  death  of  the  lessor,  the  rent  reserved  by 
the  lease  will  go  to  the  reversioner  for  the  time  being;  but  the 
right  to  the  additional  bL,  being  a  mere  matter  of  personal 
contract,  will  go  to  the  executor  of  the  lessor  {e) ;  and  if  the 
lessee  become  bankrupt,  his  assignees  will  not  be  liable  to 
pay  any  other  than  the  original  sum  (/). 

And  here  the  reader  will  also  perceive  the  distinction  be- 
tween a  rent  reserved  on  a  demise,  and  an  annual  sum 
reserved  by  a  lessee  for  years  on  an  assignment  of  his  term. 
The  former,  as  we  shall  see  hereafter  {ff),  is  recoverable  by 
an  action  of  debt  or  covenant  on  the  implied  (h)  covenant 
raised  by  the  reddendum,  or  distress,  which  lay  at  common 
law.  The  latter  is  not,  properly  speaking,  a  rent ;  it  is  good 
by  way  of  contract,  and  is  recoverable  in  an  action  of  debt  (i); 
but  neither  at  common  law  (^),nor  under  the  statute  of  4  Oteo.  2, 
c.  28,  8.  5(/),  is  it  the  subject  of  a  distress.  To  enable  the 
assignor  to  distrain,  he  must  reserve  a  special  power. 

In  the  case  of  Lord  Hathertoni;.  Bradbum  (m),  H.,  being 


(e)  Donellan  v.  Read ;  Hoby  v, 
Roebaek ;  and  Lambert,  or  Lambeth, 
«.  Norri^  aap.  Morrice  v.  AntrobuSy 
Hardr.  325.     Anon.  12  Mod.  73-4. 

(/)  Lambert,  or  Lambeth,  v.  Nor- 
na,  sup. 

(g)  Post,  Part  the  l^xtfa. 

Ih)  Post,  p.  87. 

(t)  Winton,  or  Winston,  9.  Pinkney, 
T.  Raym.  222 ;  S.  C.  2  Ley.  80 ;  S.C, 
nom.  Wilaton  v.  PUkney,  1  Vent.  242. 
Gartwrig^t  v.  Pinkney,  1  Vent  272  ; 
S.  C^  nom.  Wilaon  v.  Fig,  3  Keb.  95 ; 
nom.  Winston  v.  Pinkney,  13L  137 ; 
nom.  Cartwright  v,  Bnekney,  466 ;  nom. 
Cartwright  V.  Pinkney,  488.  Lloyd  v. 
Langford,2Mod.  174.  Wittonv.Bye, 
Cro.  Jac.  486.    Ponltnoy  v.  Holmes, 


1  Stra.  405.    v.  Cooper,  2  Wils. 

375.    Co.  Lit.  47,  a. 

(h)  Bro.  Ab.  Dette,  pi.  3d.  Poult- 
ney  v.  Holmes,  1  Stra.  405.  Smith  v, 
Mapleback,  1  Term  Rep.  441.  Par- 
menter  v.  Webber,  8  Tannt  593 ;  S.  C. 

2  J.  B.  Mo.  656.  Preece  v.  Corrie, 
5  Bing.  24.  But  Warner  v.  Agus, 
Noy,  109,  eonl,  said  by  L.  C.  B.  Yel- 
Terton,  in  the  Earl  of  Inchiquin  v. 
Bnmell,  3  Ridgew.  P.  C.  427-8,  to  be 
a  case  of  yeary  donbtfol  authority. 

(t) V.  Cooper,  2  Wils.  375. 

Wollaston  v.  HakewiU,  3  Scott's  N.R. 
593.  616. 

(m)  Lord  Hatherton  v.  Bradbnm, 
13  Sim.  599. 
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seised  in  fee  of  certain  lands^  and  the  mines  of  coal^  &c.^  under 
the  same^  subject  to  an  existing  tenancy  of  the  surface^  by 
deed,  in  consideration  of  7998/.,  to  be  paid  by  P.  to  H.,  his 
executors,  administrators,  and  assigns,  by  the  instahnents 
and  in  manner  thereinafter  expressed,  sold  and  disposed  of, 
and  granted  and  conveyed,  to  F.  all  the  mines,  veins,  and 
seams  of  coal,  &c.,  under  the  lands,  for  ninety-nine  years, 
under  and  subject  to  the  payment  of  the  said  7998/.  to  H., 
his  executors y  administrators,  and  assigns,  on  the  days,  and  by 
the  several  instalments  thereinafter  mentioned,  viz.,  on  the 
29th  of  September,  1808,  &c. ;  with  powers  of  distress  and 
entry  reserved  to  H.,  his  executors,  administrators,  or  assigns, 
on  non-payment ;  and  it  was  provided,  that  after  such  entry, 
H.,  his  heirs,  executors,  administrators,  and  assigns,  should 
not  be  compellable  to  refund  to  F.  any  of  the  instalments 
which  should  then  have  been  paid  by  him  in  part  of,  or 
towards,  the  purchase  for  the  said  mines  thereby  assigned 
or  intended  to  be  sold,  granted,  and  conveyed.  In  consider- 
ation of  the  premises,  H.  covenanted  with  F.  that  it  shoidd 
be  lawful  for  F.,  on  the  25th  of  March,  1808,  when  the  term 
of  the  then  tenant  of  the  lands,  would,  on  notice,  be  deter- 
mined, to  enter  into  the  lands,  and  take  the  profits  thereof 
for  ninety-nine  years  thenceforth,  under  the  rent  thereinafter 
mentioned,  without  interruption  by  H.,  &c.  And  for  the 
considerations  therein  aforesaid,  F.  covenanted  with  H.,  his 
?ieirs,  executors,  and  administrators,  after  the  25th  of  March, 
1808,  to  pay  him,  his  heirs  or  assigns,  the  clear  annual  sum 
of  110/.,  (being  the  amount  of  the  then  present  surface  rent 
for  the  said  lands,)  by  equal  half-yearly  payments  on,  &c. ; 
and  further  to  keep  the  buildings  in  repair,  and  to  deliver 
them  up  at  the  end  of  the  term  to  H.,  his  heirs  and  assigns. 
The  deed,  moreover,  gave  a  power  to  H.,  his  heirs  and  assigns, 
to  distrain  for  the  said  yearly  sum  of  110/.,  on  default  in  pay- 
ment. On  a  question  between  the  real  and  personal  repre- 
sentatives of  H.,  whether  the  instalments  of  the  7998/.  should 
be  regarded  as  rent,  and  so  attached  to  the  reversion,  or  as 
portions  of  purchase  money,  and  so  mere  personalty,  the 
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Vioe-CliaDcellor  of  England^  after  noticing  the  provision 
which  empowered  F.  to  enter  on  the  hmds  on  the  25th  of 
March,  1808,  under  the  rent  after  mentioned,  said,  that  he 
entertained  no  doubt  that  the  trne  effect  of  the  deed  was  to 
make  the  instalments  nothing  more  than  personal  debts  due 
firom  the  grantees  to  the  grantors ;  and  that  if  the  court  had 
been  called  upon  to  carry  such  an  agreement  into  effect,  it 
would  not  have  reserved  any  rent  so  far  as  the  mines  were 
concerned. 


Section  II. — Out  of  what  property  the  rent  issues. 

Oenerally  speaking,  the  rent  issues  out  of  the  whole  pre- 
mises demised,  and  eveiy  or  any  part  may  be  distrained  on 
for  arrears  (n) ;  but  this  rule  is  liable  to  be  controlled  by  the 
particular  circumstances  of  the  demise,  or  the  express  lan- 
guage of  the  reddendum. 

It  may  be  controlled  by  the  circumstances  of  the  demise ; 
for  if  lands  and  goods,  or  lands  and  a  stock  of  sheep,  or  lands 
and  common  of  pasture  for  ten  barbits,  or  a  house  and  furni- 
ture, be  comprised  in  one  lease,  the  rent  will  issue  out  of  the 
lands  or  house  only  (o) ;  and  the  lessor  may  declare  as  on  a 
demise  of  the  land  or  house,  without  noticing  the  goods, 
sheep,  common  of  pasture,  or  furniture  (p). 

So,  if  a  man  demise  A  and  B.,  having  no  interest  in  B.,  the 
whole  rent  issues  out  of  A.  {q)* 

So,  if  freeholds  and  copyholds  be  leased  together  at  an  entire 


(»)  Groom  v.  Talbot,  Comb.  238. 
Winter'B  nee,  Dy.  808,  b.  Appovel 
V.  Monnooz,  Mo.  97,8emb.  S.  C.  Fftl- 
fltaffe'fl  case,  2  Rol.  467. 

(o)  Read,  or  Rede,  v,  Lawnse, 
Laonse,  or  Lawse,  Dy.  212,  b. ;  S.  C. 
Benl.  81.  pL  127 ;  1  And.  4.  pi.  9.  3 
Bnlstr.  291.  Groom  v,  Talbot,  mip. 
Sbary  r.  Brown,  Latch,  99.  Spencer*8 
eaa^  5  Co.  17  a.  Emott  v.  Cole,  Cro. 
Eliz.  255.  CoQins  v.  Harding,  Cro. 
Eliz.  606-7.  622-3.     Newman  v.  An- 


derton,  2  New  Rep.  224.  Walsh  v. 
Pemberton,  Selw.  N.  P.  603.  7th  ed. 
Farewell  v.  Dickenson,  6  Bam.  & 
Cres.  251  ;  S.  C.  9  Dow.  &  Ry.  245. 
Gilb.  Rents,  1 75.  Bird  v.  Higgiuson, 
2  AdoL  &  £U.  696.  701;  S.  C.  6  Adol. 
Sl  Ell.  824.  And  see  Richards  le  Ta- 
Temer's  case,  Dy.  56.  a. 

{p)  FareweU  v.  Dickenson,  sup. 

(q)  Groom  v.  Talbot,  Comb.  238. 
See  post,  p.  130,  as  to  the  doctrine  of 
Apportionment. 
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rent^  the  lessor  having  no  authority  to  lease  the  copyholds^ 
the  rent  will  issue  out  of  the  freeholds  only  (r) ;  though  it  is 
otherwise  if  the  lessor  have  the  lord^s  license  to  demise  the 
copyholds  (s). 

So^  generally  speakings  rent  cannot  be  reserred  out  of  in* 
corporeal  hereditaments^  such  as  advowsons^  offices^  com- 
mons^ corodies^  mxdture  of  a  mill,  tithes,  fairs,  markets,  liber- 
ties, privileges,  franchises,  and  the  like(^);  but  it  seems 
that  it  may  be  reserved  on  a  lease  of  the  herbage  of  land,  or 
out  of  the  grant  of  a  reversion  or  future  interest,  on  account 
of  the  possibility  of  their  coming  into  possession  {u).  The 
crown,  however,  may  reserve  a  rent  out  of  a  fair,  or  other 
thing  not  manurable  (<r). 

The  rule  may  also  be  controlled  by  the  express  language 
of  the  reservation,  as  in  the  case  of  distinct  rents  being  re- 
served in  respect  of  distinct  premises  demised  by  one  lease, 
or  of  one  part  of  the  premises  being  charged  with  the  whole 
rent  in  exoneration  of  the  rest  (y).  Particular  examples  will 
be  found  in  a  future  page  {z). 


Section  III. — Of  the  form  of  the  reddendum. 

Yielding  and  paying  are  the  ordinary  words  of  reserva- 
tion [a) )  but  no  technical  form  is  necessary.  Words  of  pro- 
viso, such  as,  ^'provided  always  that  W.  shall  pay  to  the 


(r)  Anon.  Mo.  50.  pi.  150.  Neale  v. 
Mackenzie,  I  Mees.  &  Wei.  747.  763. 

(«)  Ck>llin8  «.  Harding,  Cro.  Eliz. 
606.  622,  per  Gawdy,  Fenner,  and 
Clench;  Popham,  cont. ;  S.  C.  Mo. 
544 ;  S.  C,  but  not  S.  P.,  1 3  Co.  57. 
1  RoL  Ab.  234,  (B).  2. 

(t)  Lovelace  v,  Reynolds,  Noy,  59. 
60.  Co.  Lit  47,  a.  Gardiner  v.  Wil- 
liamBon,  2  Bam.  &  Adol.  336.  Neale 
V.  Mackenzie,  2  Crompt  Meee.  &  Kos. 
84.  102  ;  S.  C.  1  Gale,  119  ;  5  Tyrw. 
1106 ;  S.  C,  in  error,  1  Mees.  &  Wei. 


747.  762 ;  2  Gale,  174. 

(«)  Co.  Lit  47,  a.  142,  a. 

{x)  Mountjoy's  case,  5  Co.  4,  a. 

(y)  Winter's  case,  3  Dy.  308,  b.; 
Appowel  V,  Monnoux,  Mo.  97,  aemb. 
S.  C.  Knight's  case,  5  Co.  54  ;  a  C. 
Mo.  199;  S.  C,  nom.  Knight  v,  Brech, 
1  And.  173 ;  Gouldsb.  15  ;  S.C.,nom. 
Knight  V.  Beeche,  3  Leon.  124. 

(s)  Post,  p.  104. 

(a)  Co.  Lit  47,  a.  Porter  «.  Swet- 
nam,  Sty.  406.  431. 
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lessor  during  the  term  120/.  per  annum'^  (A) ;  or  words  of 
oovenant  {c),  are  sufficient  for  the  purpose ;  though  if  rent  be 
expressly  reseryed^  and  the  lessee  covenant  to  pay  in  addition 
ten  shillings  a  year  for  every  acre  of  the  demised  premises 
which  he  shall  plough  up,  the  last  sum  is  no  rent,  nor  will  an 
action  of  debt  lie  for  it  {d). 

So,  an  agreement  to  let  '^at  and  under  the  clear  yearly  rent 
of  80/.,'^  without  more,  imports  an  agreement  on  the  tenant's 
part  to  pay  such  rent  (e). 

On  a  balance  of  the  authorities,  which  are  conflicting  on 
the  point,  it  appears  that  an  implied  covenant  to  pay  the  rent 
arises  on  the  words  yielding  and  paying  {/),  when  contained 
in  an  indenture  of  lease  for  years  executed  by  both  parties, 
but  not,  it  is  apprehended,  when  contained  in  a  deed  poll,  or 
an  indenture  not  executed  by  the  lessee  {g).  It  is  not  settled 
whether  the  word  reddendum  will  support  an  action  of  cove- 
nant on  a  lease  for  life  (A).  It  seems  that  the  covenant  for 
payment  of  rent  arising  on  the  reddendum  will  run  with  the 
land,  and  bind  an  assignee  of  the  lease  (i). 

Practice  has  sanctioned  forms  from  which  it  is  imprudent 
capriciously  to  depart;  and,  accordingly,  we  find  the  redden- 


(h)  Harringtoii  v.  Wise,  Wyse,  or 
Wyes,  Cro.  EKa.  486 ;  Noy,  67  ;  Mo. 
459.  Doe  dem.  Henniker  v.  Watt,  8 
Barn.  &  Ores.  308.  316  ;  S.  C.  1  Man. 
&  Ry.  694. 

(c)  Anon.  12  Mod.  73.  Alfo  v. 
Henmng,  Ow.  151  ;  S.  C,  nom.  Attoe 
V,  Hemmings,  2  Bulstr.  281 ;  S.  C.^nom. 
Athowe  V.  Heming,  1  Rol.  80.  I  Rol.  Ab. 
521.  pi.  6.  2  Rol.  Ab.  449.  (L).  5. 
Browning  v,  Beeton,  Plowd.  131. 
Drake  v,  Monday,  Cro.  Car.  207  ; 
S.  C.  W.  Jo.  231. 

(<2)  Anon.  12  Mod.  73-4. 

(tf)  Doe  dem.  Rains  v,  Kneller,  4 
Car.  &  Pa.  3. 

(/)  Anon.  1  Sid.  447.  pL  9.  Harper 
V.  Biugfa,  or  Bird,  2  Ley.  206 ;  S.  C. 
T.  Jo.  102.  Webb  v.  Russell,  3  Term 
Rep.  402.  Vyyyan  v,  Arthur,  1  Bam. 
&  Crw.  416  ;  S.  C.  2  Dow.  &  Ry.  670. 


Iggulden  V,  May,  9  Yes.  330.  Staines 
V.  Morris,  1  Yes.  &  B.  10.  Church  v. 
Brown,  15  Yes.  264.  On  the  other 
hand,  we  have  Newton  v,  Osbom,  Sty. 
387.  Porter  v.  Swetnam,  Sty.  406. 
431.  HeUier  v.  Casbard,  1  Sid.  240. 
266 ;  S.  C,  nom.  Helier  v.  Casebert, 
1  Lev.  127;  1  Keb.  679. 725. 791. 839. 
923.  Steward  v.  Wolveridge,  9  Bing. 
67,  per  Bosanquet,  J. 

(g)  See  the  author's  Treatise  on  the 
Law  of  Covenants,  p.  50  et  Hq.,  where 
the  cases  on  the  point  are  examined. 

(h)  Harper  v.  Bird,  T.  Jo.  1 12.  But 
see  8  Anne,  c.  14.  s.  4,  which  gave  an 
action  of  debt  against  tenant  for  life 
for  rent. 

(t)  Brett  V,  Cumberland,  Cro.  Jac. 
523.  Porter  v,  Swetnam,  Sty.  406. 
431. 


88  OF  THE  INSTRUMENT  OF  DEMISE.  [Pam  V. 

dum  generally  specifying  the  term  during  which  the  rent  is 
to  be  paid ;  its  amount  and  kind,  as  money,  grain,  capons,  or 
the  like ;  and  the  days  of  payment,  pointing  out  on  which  of 
them  the  first  payment  is  to  be  made.  The  persons  to  whom, 
and  the  places  at  which,  the  amount  is  to  be  paid,  are  some- 
times also  particularly  specified.  Each  of  these  provisions 
will  require  separate  notice. 

Special  reservations,  as  of  distinct  rents  for  different  parts 
of  the  premises ;  of  rents  to  be  paid  at  different  times  or 
places ;  or  for  different  periods,  and  the  like,  must  be  adapted 
to  the  circumstances  of  the  case. 


I. — With  reference  to  the  Person  who  i$  to  have  the  Rent,  and 
the  period  during  which  it  is  to  be  paid. 

One  of  the  chief  objects  to  be  attended  to  in  framing  this 
part  of  the  deed  is,  to  secure  the  rent  to  the  person  for  the 
time  being  entitled  to  the  reversion,  that  is,  to  the  lessor, 
and  his  heirs  and  assigns,  in  case  he  be  seised  in  fee ;  to  him, 
his  executors,  administrators,  and  assigns,  in  case  he  be  pos- 
sessed of  a  term  only ;  in  other  words,  the  rent  should  be 
made  to  follow  the  reversion. 

K  rent  be  reserved,  generally,  during  the  term,  without 
saying  to  whom,  the  law  will  carry  it  to  the  owner  of  the 
reversion  after  the  lessor's  death ;  to  his  heir,  if  he  be  seised 
in  fee;  to  his  executor  or  administrator  if  he  have  a  chattel 
interest  only  (k).  And  it  is  immaterial  whether  the  heir 
be  heir  in  tail,  in  borough  English,  or  gavelkind,  or  heir  on 
the  part  of  the  mother.  In  each  of  these  cases  the  rent 
will  foDow  the  nature  of  the  reversion  (/).      And,  accord- 

{k)  Per  Kingsmil,  21  H.  7.  25.  pi.  2.  C.  J.,  Jones,  J.,  and  Croke,  J.,  Bkmd 

Whitlock'8  case,  8  Co.   71,  a.    Per  v.  Inman,  W.  Jo.  308-9  ;  S.  C.  Cro. 

Gawdy,  Gonldsb.    148.  pi.   68.      Per  Gar.  288  ;   S.  C,  nom.  Bland's  case, 

Shelley  and  Coningesby,  Anon.  Dy.  Godb.  448. 

45,  a.  pi.   (1).      Per  Dodderidge,  3  (l)  Cother  r.  Merrick,  Hardr.  90. 

Bulfttr.  329.    Per  Widdington,  C.  B.,  94.     Regina  v,  Austin,  2  Dy.  115,  a. 

Hardr.  95.    Per  Hale,  Sacheverel  r.  2  Rol.  Ab.  450,  (N)  1. 
Frogate,  1  Vent.  161.    Per  Barkeley, 
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ingly,  in  practice^  this  is  coDsidered  the  best  mode  of 
reservation. 

But  where  it  is  reserved  to  the  lessor  particularly,  without 
more^  a  difference  of  opinion  has  existed  whether  it  will  con- 
tinue payable  after  his  death.  On  the  one  hand,  we  find  it 
laid  down  by  Cottismore  in  the  14th  year  of  Henry  the 
6th  (m),  and  afterwards  by  Littleton  in  the  10th  year  of 
Edward  the  4th  {n),  that  if  a  man  leased  land  for  a  term  of 
years,  rendering  to  him  a  certain  rent,  the  heir,  after  his 
father's  death,  should  have  the  rent,  because  the  rent  and  the 
reversion  were  all  one.  So  it  is  said,  that  if  the  lord  of  a 
manor  grant  a  copyhold,  rendering  rent  to  the  said  Ibrd,  and 
the  services  due  and  of  right  accustomed,  his  heirs  after  his 
death,  and  his  assigns,  shall  have  the  rent,  it  being  reserved 
by  copy  (o).  And  Willoughby  and  Jenney  are  reported  to 
have  said,  that  there  was  little  difference  between  a  reservation 
generally,  and  a  reservation  to  the  lessor  without  more  {p). 

On  the  other  hand,  there  is  a  case  as  early  as  the  11th 
year  of  King  Edward  the  Third's  reign,  where  a  lease  was 
granted  of  two  acres  of  land,  with  a  reservation  of  10s.  a  year 
to  the  lessor  and  his  heirs  for  one  acre,  and  of  lOs.  a  year 
to  the  lessor,  without  saying  and  to  his  heirs ^  for  the  other; 
and  it  was  held,  that  the  rent  for  the  latter  acre  determined 
by  the  lessor's  death  (9).  Perhaps  the  difference  in  the  terms 
of  the  two  reservations  woidd  not  admit  of  any  other  con- 
struction j  but  there  are  several  cases  in  which  the  right  of 
the  heir  to  the  rent  has  been  expressly  denied.  Moile,  J., 
for  instance,  denied  the  position  of  Littleton  above  noticed. 
"  In  your  case,"  said  he,  ''  the  heir  shall  not  have  the  rent ; 
for  it  is  all  one  to  say,  rendering  to  me  certain  rent,  and  to 


(m)  14  H.  6.  26.  pL  77.  same  year. 

(»)  10  E.  4.  18.  pL  22.   In  the  year  (o)  Crispe  v.  Frier,  2  Rol.  Ab.  450. 

book  headed  49  H.  6.    It  will  be  re.  (N)  pL  50.  Dy.  45,  a.  n.  (1).  This  case 

membered  that  Henry  the  6th  ascended  is  reported  in  Cro.  Eliz.  505;  Noy,  58; 

die  throne  on  the  Ist  of  September,  and  Mo.  350  ;  but  this  point  is  not  no- 

1422,  and  was  deposed  by  Edward  the  ticed. 

4th  on  the  4th  of  March,  1461 ;  so  that  ( p)  Anon.  Dy.  45,  b. 

49  H.  6,  and  10  £.  4,  would  faU  in  the  (9)  FiU.  Ab.  tit  Assize,  pi.  86. 
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SAjj  rendering  to  me  during  my  life^  in  which  case  the  heir 
should  not  have  the  rent "  (r). 

Audley^  C.^  was  of  the  same  opinion;  and  he  declared  that 
if  rent  were  reserved  to  the  lessor^  without  saying,  during  the 
term,  or  to  the  successors,  or  to  the  heir,  neither  the  heir  nor 
successor  should  have  it,  for  the  reservation  was  the  cause  of 
the  rent  (5).  Shelley  and  Coningesby  seemed  to  incline  the 
same  way(^).  And,  afterwards,  Gawdy  (Sir  Francis)  J.,  in 
the  latter  part  of  the  reign  of  Queen  Elizabeth  (i«),  and  Whit- 
lock  and  Jones,  Js.,  in  the  20th  year  of  James  the  Eirst  {x), 
and  Richardson,  C.  J.,  and  Jones  and  Croke,  Js.,  in  8  Car. 
1  (y)y  and  Hale,  C.  J.,  in  23  Car.  2  (z),  declared,  that  if  a 
man  made  a  lease  reserving  rent  to  the  lessor,  without  more, 
the  rent  should  go  but  to  the  lessor.  And  there  can  be  no 
doubt  that  this  is  the  better  opinion  (a). 

So,  it  will  determine  with  the  life  of  the  lessor,  though 
reserved  to  him  and  his  assigns ;  for  the  assignee  can  take 
no  more  than  the  assignor  has  to  grant,  and  the  assignor  was 
entitled  to  the  rent  for  his  own  life  only  (J) ;  though,  accord- 
ing to  Hale,  C.  J.,  it  is  said  in  27  H.  8.  19,  where  the  reser- 
vation is  to  the  lessor  and  his  assigns,  it  will  go  to  the  heir  {c). 
And  a  reservation  of  a  heriot  to  the  lessor  and  his  assigns,  at 
the  election  of  the  lessor,  his  heirs  and  assigns,  was  held  not 
to  extend  to  the  devisee,  notwithstanding  the  word  heirs  in 
the  latter  part,  the  reservation  being  in  itself  defective  {d). 

If  a  man  reserve  a  rent  to  him  or  his  heirs,  it  is  void  as  to 
the  heir  (e). 


(r)  10  E.  4. 18.  pi.  22.  In  the  year 
book  headed,  49  H.  6.  See  last  page, 
note  (n). 

(«)  27  H.  8.  18,  [B],  2  Rol.  Ab.  450. 
(N)  pi.  2. 

(0  Anon.  Dy.  45,  a.  pi  (1). 

(u)  Gouldsb.  148.  pi.  68. 

(x)  Sury  V.  Brown,  Latcb,  99.  100. 

(y)  Bland  r.  Inman,  W.  Jo.  308-9; 
S.  C.  Cro.  Car.  288 ;  S.  C.,nom.  Bland's 
caae,  Godb.  448. 

(s)  Sacheverel  v.  Frogate,  I  Vent. 
162. 


(a)  Co.  Lit  47,  a.  Cro.  Jac.  288  ; 
W.  Jo.  308-9. 

(6)  Wooton  V,  Edwin,  12  Co.  36  ; 
S.  C,  nom.  Wotton  v.  Edwin,  Latch, 
274.  Latch's  is  the  better  Teport. 
Coke's  is  defective.    Co.  Lit  47,  a. 

(c)  1  Vent  162. 

(df)  Ingram  v.  Tothill,  1  Mod.  216 ; 
S.  C.  2  Mod.  93. 

(e)  Per  Hale  in  Sachererel  v.  Fro- 
gate, 1  Vent  163.  Co.  Lit  214,  a.  5 
Co.  112,  a. 
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In  like  manner^  if  the  lessor^  making  a  particular  reserva- 
tion^ nominate  a  party  to  take  the  rent  to  whom  the  reversion 
will  not  belong  after  him,  the  rent  will  determine  on  his  (the 
lessor's)  death  (/) .  Accordingly,  if  tenant  in  fee  make  a  lease 
reserving  the  rent  to  him  and  his  executors,  the  rent  cannot 
go  to  the  executors,  for  there  is  no  testamentary  estate,  nor 
privity  between  them  and  the  lessee;  nor  to  the  heir,  because 
he  is  not  named  {g).  So,  if  the  lessor,  having  a  term  of  100 
years,  make  a  lease  for  40,  reserving  rent  to  him  and  his  heirs, 
the  heir  cannot  take,  being  a  stranger  to  the  reversion,  nor 
can  the  executors,  because  they  are  not  named  (A). 

So,  if  a  father,  being  tenant  for  life,  with  remainder  to  his 
son  and  heir  apparent  in  fee  by  purchase,  join  with  his  son  in 
a  lease,  rendering  rent  to  the  father,  his  heirs  and  assigns;  on 
the  death  of  the  father,  the  reservation  and  rent  determine; 
for  the  son  is  not  in  as  heir,  and  therefore  cannot  have  the 
rent(i). 

It  is  to  be  observed  that,  in  the  examples  above  given,  the 
rent  was  not  reserved  payable  dwring  the  term.  The  efficacy 
of  these  words  is  somewhat  remarkable ;  they  are  capable  of 
remedying  almost  every  defect  or  informality;  though,  as  we 
shall  see,  the  authorities  on  the  subject  are  far  from  consistent. 

Their  remedial  operation  was  noticed  as  early  as  in  the 
27th  year  of  the  reign  of  Henry  the  8th,  where  the  distinction 
between  a  reservation  to  the  lessor,  merely,  and  a  reservation 
to  him  during  the  term,  was  taken  by  Audley,  C.  (A:) ;  and 
was  subsequently  supported  by  Shelley  and  Coningesby  (/) ; 
and  Whitlock  and  Jones,  Justices  (m) ;  all  of  whom  concurred 
in  opinion,  that  the  words  dwring  the  term  amounted  to  an 


(/)  See  poety  p.  98,  remarks  as  to 
^e  doctrine  of  estoppel^  on  the  rent 
being  reserred  to  a  stranger,  and  as  to 
the  effect  of  the  late  act  of  8  &  9  Vict.  c. 
106,  subject  to  which,  this  and  the  three 
fc^owing  propositions  must  be  read. 

(J)  Sadieverell  v.  Frogate,  1  Vent 
161. 

(A)  Ibid. 

(0  Huntley's  case,  Pafan.  485. 

(*)  27  H.  8.  18,  [B]. 


(0  AuOTi.  M.  T.  31  H.  8.  Dy.  45,  a. 
pi.  (1).  Willoughby  and  Jenney  said 
that  there  was  little  difference. 

(m)  Sury  v.  Brown,  H.  T.  20  Jac.  1. 
Latch,  99.  100;  S.  C,  nom.  Shury  v. 
Brown,  3  Bulstr.  328.  BendL  159. 
2  Rol.  Ab.  451.  pL  7>  is  clearly  erro- 
neous; See  2  Saund.  370,  and  Consta- 
ble's case,  cited  by  Barkeley,  J.,  Cro. 
Car.  289.    W.  Jo.  309. 
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express  authority  that  the  reversioner  should  have  the  rent 
after  the  lessor's  deaths  though  a  reservation  to  the  lessor, 
without  more,  would  have  determined  with  his  life.  C.  J. 
Crew,  and  Justices  Dodderidge  (n)  and  Barkeley(o),  however, 
entertained  a  different  opinion. 

Again^  it  has  been  determined,  that  if  a  lease  be  made, 
rendering  yearly  during  the  term  to  the  lessor  and  his  assigns 
so  much  rent,  the  assignee  will  be  entitled  to  the  rent  after 
the  lessor's  death  (p) ;  a  position  assented  to  by  Crew,  C.  J., 
though,  as  we  have  seen,  he  conceived  that  a  reservation 
during  the  term  to  the  lessor,  without  saying,  and  to  his 
assigns,  would  cease  on  his  death. 

So,  where  an  abbot  and  convent  made  a  lease,  rendering 
rent  annually  during  the  term  to  them  or  their  successors,  it 
was  held,  that  the  express  intention  and  reservation  at  the 
first  should  not  be  destroyed  by  the  subsequent  words,  but 
that  they  should  be  construed  that  both  might  stand  toge- 
ther ;  and,  therefore,  that  the  rent  should  be  carried  to  the 
abbot  and  convent  and  their  successors,  in  the  copulative, 
during  the  whole  term  {q).  So,  where  rent  was  reserved 
during  the  term  to  the  lessor,  his  executors,  administrators, 
and  assigns,  when  it  should  have  been  to  him,  his  heirs  and 
assigns,  it  was  held  to  be  payable  during  the  continuance  of 
the  whole  term  (r).    And,  again,  where  a  lessee  for  100  years 


(n)  Ibid. 

(o)  Bland  v.  InmftD,  W.  Jo.  309 ; 
S.  C.  Cro.  Car.  288;  S.  C,  nom.  Bland's 
case,  Godb.  448. 

(p)  Sory  V.  Brown,  Latch,  99 ;  S.  C, 
nom.  Shiiry  v  Brown,  3  Bolstr.  328. 
Bendl.  159.  Sury  v.  Cole,  Palm.  481 ; 
S.  C.  Latch,  44.  255;  S.  C,  nom.  Cole 
V.  Sury,  Latch,  264.  Hardr.94.  Petit 
V,  Conway,  1  Keb.  736.  The  words  of 
the  reddendum  in  Sury  v.  Cole,  set  out 
in  p.  44  of  Latch,  are,  rendrorU  rent 
prcgfat,  J.  S,  dwrcmte  viid^  et  atngnatU 
tui».  The  subsequent  pages  of  Latch, 
however,  and  Palmer  agree  in  giving 
the  reddendum  in  the  words  stated  in 
the  text.     The  reports  of  Palmer  and 


Latch  do  not  state  the  dedsion  of  the 
court;  but  Sir  William  Jones,  the 
plaintiff's  counsel  in  Sacheverell  v. 
Froggatt,  2  Saund.  367.  370,  produced 
the  roll,  wherein  it  appeared  that  judg- 
ment was  given  for  the  plaintiff,  and 
that  the  reservation  was  good  to  con- 
tinue the  rent  during  the  whole  term, 
although  it  was  not  reserved  to  the  heirs. 

(g)  Pain  V,  Malory,  Cro.  Eliz.  832; 
S.  C.,nom.  Mallory's  Case,  5  Co.  1 1 1,  b. 

(r)  Sachcverell  V.  Froggatt,  2  Saund. 
367;  S.  C.  T.  Raym.  213;  2  Lev.  13; 
I  Vent.  148. 161 ;  2  Keb.  798. 819. 833. 
839;  S.  C,  nom.  Sacheverell  v.  Walker, 
Freem.  16. 
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underlet  for  fifty^  reserving  a  rent  to  him  and  his  heirs  daring 
the  term.  Hale,  C.  J.,  conceiyed  that  this  would  go  to  the 
executor  («). 

So,  where  tenant  in  tail  to  him  and  the  heirs  males  of  the 
body  of  his  grandfather,  had  issue  two  sons  by  different 
Tenters,  and  died,  and  the  eldest  son  made  a  lease  for  twenty •^ 
one  years,  rendering  rent  during  the  term  {t)  to  himself,  his 
heirs  and  assigns,  and  afterwards  died  without  issue,  having 
two  sisters,  his  heirs  at  law,  the  court  held,  that  the  rent 
followed  the  reversion  in  the  hands  of  the  half-brother,  though 
he  was  not  the  heir  of  the  lessor  («). 

The  rule  of  construction  which  these  words  may  now  be 
taken  to  have  established  did  not  always  prevail,  as  the  fre- 
quent recurrence  of  litigation  on  the  point  vriU  prove. 

Richmond  r.  Butcher,  reported  by  Croke  and  Owen,  is  the 
first  case  which  seems  to  be  opposed  to  it  {a).  The  former  re- 
porter states,  that  John  Colvell,  being  seised  in  fee,  let  the  land 
for  twenty-one  years,  rendering  twenty  shillings  rent  dunng 
the  term  to  him,  his  executors  and  assignees,  and  that,  after 
his  death,  the  defendant,  as  servant  to  his  heir,  distrained  for 
rent ;  and  it  was  adjudged  that  the  heir  should  not  have  the 
rent,  for  it  being  reserved  to  the  lessor,  his  executors  and 
assigns,  and  the  heir  being  none  of  them,  he  could  not  have 
it,  27  H.  8.  15.  21  H.  7.  25.  10  Ed.  4.  18.  11  Ed.  3.  86. 
"  Nota,"  adds  the  reporter,  "  they  relied  upon  a  book  shown 
to  them  in  writing  in  12  Ed.  2.  where  it  was  so  adjudged.^' 

Owen^s  report,  however,  makes  no  mention  of  the  words 
during  the  term,  in  connection  with  the  reservation;  but, 
according  to  that  report,  it  appears  that  the  lessor  made  the 
lease  in  question,  reserving  rent  to  him,  his  executors  and 
assigns,  and  during  the  term  the  lessor  died,  and  his  heir,  who 
had  the  reversion,  brought  an  action  of  debt. 

(«)  Sacheverel  v.  Frogate,  1  Vent.  do  not  appear  in  the  beginning  of  the 

162;  S.  G.  ut  sup.  statement  of  the  case. 

(t)  It  appears  from  the  judgment  of  (u)  Cother  v.  Merrick,  Hardr.  89. 

the  courty  that  the  reddendum  contained  (2)  Richmond  v.  Butcher,  Cro.  Eliz. 

the  words  dwring  the  term,  though  they  2 1 7 ;  S.  C, nom.  Richmond's  case,  0 w.  9. 
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Bland  v.  Inman  is  another  case  (y),  the  facts  of  which  were 
as  follow : — ^T.  Spence^  being  possessed  of  a  term  for  years, 
by  indenture,  to  which  he  and  his  wife  were  parties,  but 
which  he  only  executed,  assigned  that  term  to  one  Tisdale, 
yielding  and  paying  to  the  lessor  and  his  wife,  during  the 
aforesaid  term,  to  them  and  the  survivor  of  them,  if  they 
should  so  long  live,  a  certain  yearly  rent,  with  a  proviso,  ''that 
"  if  the  said  rent  should  be  behind  at  any  of  the  said  feasts, 
"  and  for  forty  days  after,  and  not  paid  to  him  or  his  wife,  or 

the  survivor  of  them,  then  it  should  be  lawful  to  the  said 

Spence  and  his  wife,  and  to  the  survivor  of  them,  and  to 
''  their  assigns,  and  to  the  assigns  of  the  survivor  of  them, 
"  to  re-enter  and  have  again  as  in  their  former  estate/^  The 
court  were  at  first  divided  in  opinion,  C.  J.  Richardson  and 
Barkeley  being  in  favor  of  the  defendant;  and  Jones  and 
Croke,  of  the  plaintiff;  but,  afterwards,  the  Chief  Justice, 
changing  his  opinion,  concurred  with  Croke  and  Jones,  in 
opposition  to  Barkeley,  that  the  rent  would  not  be  payable 
longer  than  during  the  husband's  life ;  for  the  reservation  to 
the  wife  was  void,  as  she  was  not  a  party  either  in  interest  or 
to  the  deed;  and,  having  admitted  the  authority  of  Richmond 
V.  Butcher,  they  further  agreed,  that  although  the  reddendum 
during  the  term,  if  no  more  had  been  said,  would  have  carried 
the  rent  for  the  whole  period,  yet  by  particularly  reserving  it 
to  himself  and  his  wife,  and  the  survivor  of  them,  if  they 
should  so  long  live,  instead  of  resting  on  the  exposition  of 
the  law,  the  lessor  had  restrained  the  operation  of  those 
words;  and,  as  his  wife,  being  a  stranger,  could  not  take,  had 
confined  the  payment  of  the  rent  to  the  period  of  his  own  life. 

Neither  of  these  two  cases,  it  is  submitted,  can  now  be 
considered  as  militating  against  the  effect  claimed  for  the 
words  during  the  term.  The  authority  of  the  former  (Rich- 
mond r.  Butcher)  is  impeachable  on  two  grounds ;  the  differ- 
ence of  the  reports,  in  the  first  place,  rendering  it  extremely 


(y)  Bland  v.  Inman,  Cro.  Cap.  288 ;  S.  C.  W.  Jo.  308 ;  S.  C,  nom.  Bland's  case, 
Godb.  448. 
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doubtful  whether  those  very  important  words  were  applied 
to  the  reservation,  or  to  the  death  of  the  lessor ;  and  it  appear- 
ing, in  the  second,  that  the  court  founded  their  judgment  on 
a  supposed  case,  which  was  afterwards  proved  to  have  no 
existence  {z).  And  the  latter  (Bland  v,  Inman),  unless  it  can 
be  distinguished  firom  the  preceding  cases  on  the  ground  of 
its  being  an  absolute  assignment  (a),  or  regarded  as  an  excep- 
tion firom  the  rule  on  account  of  the  peculiar  terms  of  the 
reservation,  a  position  not  easily  supported^  considering  C.  J. 
Hale's  words  (&),  ^'  that  the  law  would  not  suffer  any  construc- 
tion to  take  away  the  energy  of  the  words  during  the  term" 
must,  as  weU  as  Richmond  v.  Butcher,  be  considered  as  over- 
ruled by  the  case  of  Sacheverel  v,  Frogate,  which  contained  a 
review  of  all  the  preceding  authorities,  and  was  not  determined 
without  mature  deliberation. 

B.ent  reserved  to  the  lessor  and  his  heirs  may  go  to  the 
lord  by  escheat,  who  may  distrain  for  the  arrears,  though  he 
cannot  take  advantage  of  a  condition  for  re-entry  {c) ;  unless 
empowered  to  do  so  by  the  late  act  to  amend  the  law  of  real 
property  (i/),  which  provides  (e),  that  under  an  indenture 
executed  after  the  1st  day  of  October,  1845,  an  immediate 
estate  or  interest  in  any  tenements  or  hereditaments,  and  the 
benefit  of  a  condition  or  covenant  respecting  any  tenements 
or  hereditaments,  may  be  taken,  although  the  taker  thereof 
be  not  named  a  party  to  the  same  indenture. 

So,  if  a  lessor  by  will  grant  to  his  lessee  a  prolongation  of 
his  term,  rendering  the  same  rent  as  before,  and  devise  the 
reversion  to  another,  the  devisee  of  the  reversion  shall  have 
the  rfent  (/). 

(2)  Saeheyerell  v.  Frogate,  2  Saond.  488  ;  and,  nom.  WUson  v.  Pig^  3  Keb. 

371;  S.  C.  1  Vent  161-2.  95. 

(a)  See  ante,  p.  83  of  this  Tolmne ;  (b)  1  Vent  163. 

and  Jeniflon  v.  Lord  Lexington.  1  P.  (c)  Lit.  s.  348.    Co.  Lit.  215,  b. 

Wmfl.  555;  S.  C.  2  £q.  Ca.  Ab.  430.  pi.  (<2)  8  &  9  Vict  c  106. 

10.    Winston,  or  Winton,  v.  Pinkeny,  (e)  Sect  5. 

2  Lev.  80  ;  S.  C.  3  Keb.  131.  137  ;  T.  (J)  Machel,  or  Michell,  v.  Dnnton, 

Raym.  222 ;    S.  C,  nom.  Wikton  v.  or  Donton,  2  Leon.  33;  E  C.  Ow.  54. 

Pillmey,  1  Vent  242  ;  and,  nom.  Cart-  91.     3  Man.  &  Selw.  396. 
Wright  V.  Pinkney,  1  Vent  272;  3  Keb. 
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But  if  a  man  possessed  of  a  term  of  years  in  right  of  his 
wife  make  an  underlease^  reserving  a  rent,  and  die,  though 
the  wife  will  have  the  residue  of  the  term,  the  executors  of 
the  husband  will  have  the  rent,  for  it  is  not  incident  to  the 
reversion,  the  wife  being  no  party  to  the  lease  (ff). 

So,  if  an  administrator  possessed  of  a  term  in  right  of  his 
intestate  make  a  lease  reserving  rent,  the  executor  of  the 
administrator  has  a  right  to  it,  in  preference  to  the  adminis- 
trator de  bonis  nan  of  the  original  intestate,  though  it  will  be 
assets  in  his  hands  for  pajnoaent  of  the  intestate's  debts  (A). 

If  two  joint-tenants  make  a  lease  for  years  by  indenture 
executed  by  all  parties  (i),  rendering  rent  to  one  of  them,  the 
other  shall  not  have  it  (/),  on  account  of  the  estoppel ;  but  it 
is  otherwise,  if  the  lease  be  by  parol,  deed  poll  {k),  or,  as  it 
seems  (/),  by  indenture  not  executed  by  all  parties. 

If  two  joint-tenants  be  named  parties  to  an  indenture  of 
lease,  rendering  20/.  rent,  but  one  only  execute  the  deed,  he 
may  maintain  an  action  for  a  moiety  of  the  rent  (m). 

And  if  one  of  two  joint-tenants  lease  his  moiety  and  die, 
the  surviving  co-tenant  shall  not  have  the  rent,  as  he  claims 
the  reversion  by  title  paramount  (n). 

It  always  was  a  rule,  and,  unless  the  law  be  altered  in  this 
particular  by  the  late  act  to  amend  the  law  of  real  property  (o), 
respecting  which  some  remarks  will  be  made  presently,  it 
still  is  a  rulci  though  not  without  exception  (jv),  that  a 
subject  cannot  reserve  rent  to  a  stranger  (<;) ;  though  the 


(g)  Co.  Lit.  46,  b.  As  to  the  neces- 
sity for  a  wife's  ooncuirence  in  a  lease 
of  her  lands,  see  ante,  Vol.  1,  p.  140, 
etaeq, 

(h)  Drew  V.  Bayly,  2  Lev.  1 00 ;  S.  C, 
nom.  Drue  v.  Baily,  1  Vent.  275;  S.  C. 
Dme  V,  Baylye,Freem.  392. 402;  S.C. 
3  Keb.  298. 427. 463. 495. 549.  1  Vem. 
94.  Norton  v.  Harvey,  1  Vent  259. 
Loftos's  case,  Cro.  Eliz.  278. 

(i)  As  to  the  necessity  for  an  inden- 
ture to  be  executed  by  all  parties,  to 
operate  by  way  of  estoppel,  see  ante, 
Vol.  1,  p.  55. 

O)  Co.  Lit  47,  a.  192,  a.  214,  a. 


Lit.  s.  346.  Shury  v.  Brown,  3  Bulst 
330.  Sury  v.  Cole,  Latch,  255  ;  S.  C. 
Palm.  481-2.  Sacheverel  v,  Frogate, 
1  Vent  161. 

(k)  Co.  Lit  47,  a. 

(0  Ante,  Vol.  1,  p.  56. 

(m)  Sacheverel  v.  Frogate,  1  Vent 
162.  Bond  v.  Cartwright,  2  RoL  Ab. 
453.  pi.  21. 

(»)  Co.  Lit  185,  a.  Harbin  v.  Bar- 
ton,Mo.395.  Harbinv.  Loby,Noy,157. 

(o)  8&9Victc.  106.  s.  5. 

{p)  As  to  reservation  to  a  stranger 
by  estoppel,  see  post,  p.  98. 

(S)  Co.  Lit  47,  a.  143,  b. 
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crown  may  (r).  And,  therefore,  if  A.  make  a  lease  to  B., 
rendering  rent  to  C,  the  reservation  is  void  («). 

So,  where  a  lease  was  made  by  the  Archbishop  of  York  at 
a  yearly  rent,  with  a  proviso  that  it  should  be  paid  to  the 
chapter  during  a  vacancy  of  the  archbishopric,  the  court  held 
the  proviso  to  be  repugnant,  on  the  ground  of  the  chapter 
being  a  stranger  to  the  reversion,  which,  in  the  event  of 
a  vacancy,  would  vest  in  the  crown  by  virtue  of  its  prero- 
gative (/). 

So,  where  father  and  son  (the  son  being  the  heir  apparent) 
joined  in  a  lease  for  years,  to  begin  after  the  death  of  the 
fiither,  rendering  rent  unto  the  son,  the  reservation  was  held 
to  be  void,  though  the  son  proved  heir;  and  it  was  said,  that 
the  rent  in  such  case  should  be  reserved  to  the  heir  or  heirs 
of  the  lessor,  by  that  name,  the  heir  being,  in  point  of  repre- 
sentation, eadem  persona  cum  antecessore ;  and  though  the 
rent  could  not  be  demanded  by  the  father,  yet  the  heir  would 
take  it  firom  the  father,  as  inherent,  and  rising  from  the  root 
of  his  father's  reversion  [u). 

So,  where  a  man  made  a  lease  of  his  own  freehold  lands, 
reserving  the  rent  to  himself  and  his  wife,  the  wife,  being  a 
stranger,  could  not  take  it  {x) ;  but  where  a  copyholder  in  fee 
of  lands  held  of  a  manor  where  the  custom  of  free-bench  pre- 
vailed, made  a  lease  by  license  reserving  rent  to  him  and  his 
wife  during  their  lives,  (and  did  not  say,  or  either  of  them,) 
and  to  his  heirs ;  it  was  resolved,  1st,  that  the  wife  might 
have  the  rent,  though  not  a  party  to  the  lease ;  and,  2ndly, 
that  the  rent^  though  reserved  during  their  lives,  would  con- 
tinue for  the  life  of  the  survivor  of  them ;  for  the  reversion^  if 


(r)  Anon.  1   Ld.  Raym.  36.     Co.  {t)  Eire's  case.  Mo.  51,  4th  point ; 

Lit  US,  b.  S.  C.  1  And.  9. 

(<)  U  H.  6.26.  77.  Lit.  8. 346.  Cole  («)  Oakee  v.  FriOi,  Hob.  80.  151. 

V.  S1117,  Latch,  267.     Bland  v.  Inmao,  2  RoL  Ab.  447.  pi.  3.    Co.  Lit.  99,  b. 

Cro.  Cm.  288;  S.  C.  W.  Jo.  308;  S.  C,  213,  b.    Butl.  n.  (1).    Qy.  Could  not 

nom.  Bland's  case,  Godb.  448.    But  this  have  been  good  to  the  son  by  way 

see  Frontin  r.  Small,  2  Stra.  705-6.  of  estoppel  I    See  next  page. 

Whitton  V.  Bye,  1  BrownL  80.  {x)  2  Rol  Ab.  447.  pi  7. 
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possible^  would  attract  the  rent  to  it^  as  it  were  by  a  kind  of 
magnetism  (y). 

An  exception  to  the  rule^  however^  was  held  to  arise  in  the 
case  of  estoppel :  and  if  A.  and  B.,  by  indenture  executed  by 
all  parties  (z)^  ma^e  a  lease  of  lands^  in  which  A.  had  no 
interest^  reserving  the  rent  to  him^  the  lessee  was  estopped 
firom  denying  A/s  title  to  the  rent  (a). 

According  to  Lord  Nottingham  {b),  though  the  reservation 
to  a  stranger  was  void  as  to  him^  yet  it  would  be  good  to  the 
lessor^  and  that  not  only  during  his  life^  but  generally  during 
all  the  term ;  for  when  it  was  said^  rendering  to  I.  8.,  the 
words  I.  S.  should  be  void^  in  the  same  manner  as  if  he  had 
said^  rendering  rent  generally;  because,  Ist,  if  a  man  leased, 
rendering  rent  to  him  and  a  stranger,  it  was  good  to  him 
clearly,  and  void  to  the  stranger,  31  Ass.  80 ;  2ndly,  when  a 
man  leased,  rendering  rent  to  him  and  his  heirs  general,  yet 
the  law  would  direct  it  to  an  issue  who  was  not  his  heir 
general,  merely  for  congruit/s  sake. 

If,  in  addition  to  the  reservation  to  the  stranger,  the  lease 
contain  a  covenant  by  the  lessee  with  the  lessor  to  pay  the 
rent  to  the  stranger,  an  action  of  covenant  may  be  maintained 
by  the  covenantee,  in  the  event  of  the  lessee's  making  de- 
fault (c);  though,  unless  the  act  above  referred  ix){d)  haa 
effected  a  change,  the  party  in  whose  favor  the  covenant  is 
made  cannot  support  the  action  (e). 

A  reddendum  void  as  a  reservation  will  not  carry  the  rent 
to  a  stranger  by  operating  as  a  grant  (/). 

But  it  is  necessary  to  direct  our  attention  to  the  act  of 
parliament  above  mentioned, which  provides  (^),that,  under  an 

(y)  Sacheyerell  v.  Frogaie,  1  Vent.  (d)  B  8c9  Vict  c  106.  e.  5. 

163.    Hills  V.  HillB,  Mo.  876  ;  cited,  (e)  Ex  parte  Peele,  6  Ves.  604.  Ex 

Palm.  482  ;  Hardr.  90.  parte  Richardson,  14  Ves.  187.    And 

(z)  See  as  to  this,  ante,  Vol.  1,  p.  56.  see  Pigott  v,  Thompson,  3  Bos.  &  Pol. 

(a)  Sacheverel  v.  Frogate,  1  Vent  147. 

161.  (/)  Bland  v,  Xmnan,  Cro.  Car.  288; 

(h)  Co.   Litt  218,  b.  n.   1.    Lord  S.  C.  W.  Jo.  308;  S.  C,  nom.  Blaod'i 

Nottingham's  MSS.  case,  Godb.  448. 

(c)  Deering  v.  Farrington,  1  Mod.  {g)  S  Sc  9  Vict.  c.  106,  s.  5. 
113  :  S.  r,  Preem.  367;  3  Keb.  304. 
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indenture  executed  after  the  Ist  of  October,  1845,  an  imme- 
diate estate  or  interest  in  any  tenements  or  hereditaments,  and 
the  benefit  of  a  condition  or  covenant  respecting  any  tene- 
ments or  hereditaments,  may  be  taken,  although  the  taker 
thereof  be  not  named  a  party  to  the  same  indenture.  Under 
the  law  existing  when  this  act  was  passed,  if  a  deed  were  made 
inier  partes y  one  named  a  party  to  it  could  not  covenant  with 
one  who  was  no  party  (A) ;  and  this  was  the  inconvenience 
proposed  to  be,  as  without  doubt  it  has  been,  remedied  by  the 
act,  in  the  case  of  an  express  covenant.  Now,  supposing  the 
reddendum  to  amount,  as  some  contend  (i),  to  an  express 
covenant  for  payment  of  rent,  a  stranger  to  the  lease  might 
apparently  take  the  benefit  of  it,  by  virtue  of  the  act.  Sup- 
posing it,  however,  as  is  the  better  opinion  (A),  to  amount  to 
an  implied  covenant  only,  there  is  still  reason  to  contend 
that  a  stranger  may  take  advantage  of  it ;  as  it  has  been 
decided  that  a  bond  given  for  the  performance  of  covenants  is 
forfeited  by  a  breach  of  a  covenant  for  quiet  enjoyment  implied 
by  the  word  demise  {J).  The  new  rule,  however,  if  it  exist, 
can  apply  only  to  leases  by  indenture  executed  after  the  1st  of 
October,  1845,  to  which  the  clause  in  question  is  confined. 

In  leases  under  powers,  the  rent  is  firequently  reserved  to 
the  lessor,  and  to  the  person  or  persons  to  whom  the  inherit- 
ance or  reversion  of  the  premises  shall  appertain  during  the 
term ;  and  no  doubt  exists  that  a  reservation  in  this  form  is 
good,  and  that  the  law  will  distribute  the  rent  to  every  one 
to  whom  any  limitation  of  the  use  of  the  reversion  may  be 
made  (m).  If  it  be  reserved  to  the  lessor,  his  heirs  and  assigns, 
the  remainder-man  will  be  entitled  to  it  as  assignee  of  the 
reversion,  under  the  statute  of  32  Hen.  8  (n) ;  for  the  lease  is 

(k)  Co.  Lit  231,  a.  Salter  v.  Kidgljr,  &  Cres.  355;  S.  C.  8  Dow.  &  Ry.  102. 

Garth.  76;  S.  C.  Holi^210;  S.  C,  nom.  Lord  Southampton  v.  firown,  6  Bam. 

Salter  v.  Kidley,  1  Show.  58.    East  &  Cres.  718. 

Skidmore  v.  Vandstevan,  Cro.  Eliz.  56;  (t)  Ante,  p.  87  of  this  volume. 

S.  C,  nom.  Scudamore  v,  Yandenstene,  Qc)  Ibid. 

2  Lut  673  ;  2  RoL  Ab.   22.  (F)   I.  (Q  Nokes's  case,  4  Co.  60,  b. 

Siorar  v.  Gordon,  3  Mao.  &Selw.  308.  (m)  Whitlock's  case,  8  Co.  71,  a. 

822.    Metcalfe  v,  Rjrcroft,  6  Mau.  &  ButseeCofield*s  case,  cited,  Latch,  267. 

Selw.  75.   Berkeley  v.  Hardy,  5  Bam.  (ft)  32  Hen.  8.  e.  34. 
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considered  as  emanating  from  the  person  who  creates  the 
power^  and  the  remainder-man  stands  in  the  relation  of 
assignee  to  him  (o). 

On  this  branch  of  our  subject  it  remains  to  observe^  that 
payment  by  a  lessee  of  his  rent  to  a  third  party  will  not  ex- 
onerate him  from  the  necessity  of  paying  it  again  to  the 
rightful  reversioner  (jo) ;  unless  he  can  show  payment  by 
the  reversioner's  authority,  or  a  compulsory  payment  in  dis- 
charge of  a  charge  upon  the  land  demised  {q).  And  we  may 
add,  that  a  plea  of  satisfaction  by  distress  is  no  answer  to  an 
action  of  covenant  by  the  lessor  against  the  lessee  for  non- 
payment of  rent,  the  plea  confessing  a  breach  of  the 
covenant  (r). 

II. — With  reference  to  the  place  of  payment. 

Sometimes,  though  not  generally,  a  place  is  appointed  for 
payment  of  the  rent,  such  as  the  lessor's  dwelling-house  at' 
A. ;  the  public  dining-hall  of  Lincoln's  Inn ;  and  the  like. 

By  appointment  of  law,  the  rent  is  payable  on  the  demised 
premises,  if  no  other  place  be  appointed  by  the  parties  for 
that  purpose  (^);  unless  the  crown  be  the  lessor,  in  which  case, 
if  no  place  be  named,  nor  person  appointed  to  receive  it,  the 
rent  is  payable  at  the  receipt  of  the  Exchequer,  or  to  the  bailiff 
or  receiver-general  of  the  crown  (/). 


III. — With  reference  to  the  amount  and  kind  of  rent. 

It  is  not  necessary  to  reserve  the  rent  in  money:  hens, 
capons,  roses,   spurs,   bows,  shafts,  horses,  hawks,  pepper, 


(o)  Isherwood  v,  Oldknow,  SMau.  Sl 
Selw.  382,  3rd  point. 

{p)  Willianifl  v.  Breedon,  1  Bos.  & 
Pul.  329. 

(?)  Sapsford  v.  Fletcher,  4  Term 
Rep.  511.  Taylor  v.  Zamira,  6  Taunt. 
624.  Pope  V.  Biggs,  9  Bam.  &  Ores. 
245;  S.  C.  4  Man.  &  Ry.  193.  John- 
son v.  Jones,  9  Adol.  &  EU.  809;  S.C. 
1  Per.  &  Day.  651.    Boodle  v.  Cam- 


bell,  8  Scott's  N.  R.  104;  S.  C.  7  Man. 
&  Gra.  386;  2  Dowl.  &  Lown.  66. 

(r)  Hare  v.  Savil,  2  Brownl.  273. 
Aldridge  v.  Howard,  5  Scott's  N.  R 
623;  S.  C.  4  Man.  &  Gra.  921. 

(«)  Boronghe's  case,  4  Co.  72,  a.; 
S.  C.,  nom.  BniTough  v,  Taylor,  Cro. 
Eliz.  462 ;  Mo.  404.  Co.  Lit  201,  b. 
202,  a. 

(0  Ibid.  And  see  ante,  Vol  1 ,  p.  235. 
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comine,  wheats  or  other  profit  that  lies  in  render^  office^ 
attendance^  or  service^  will  answer  the  same  purpose  (tt); 
but  part  of  the  profits  demised^  as  the  herbage  or  vesture  of 
the  land,  cannot  be  reserved  (a?). 

The  amount  is  usually  specified  by  direct  words ;  but  it 
may  be  ascertained  by  words  of  reference,  as  in  the  case  of  a 
reservation  of  so  much  as  is  paid  by  the  lessee  in  respect  of 
another  lease  (y),  or  of  twelve  pence  for  every  acre  demised  {z); 
or,  where  the  lease  is  made  by  the  owner  of  the  fee  {a),  of  the 
ancient  and  accustomed  rent ;  but,  in  the  last  case  named, 
the  lessor  must,  of  course,  be  in  a  situation  to  prove  what 
the  ancient  rent  was  {b).  In  other  words,  the  rent  must  be 
certain,  or  reducible  to  a  certainty  (c),  without  which  a  distress 
cannot  be  supported  (d), 

K  rent  be  reserved  by  reference  to  a  supposed  lease,  which 
in  &ct  has  no  existence,  the  reservation  is  void,  and  the 
tenant  will  hold  discharged  of  payment  (e). 

Where  a  lease  at  will  was  made,  rendering  rent  after  the 
rate  of  18/.  per  annum  during  the  continuance  of  the  demise, 
it  was  held  that  the  reservation  was  void ;  because  it  might 
be  the  means  of  multiplying  actions  without  number,  as  the 
lessor  might  bring  an  action  of  debt  for  rent  every  hour, 
there  being  no  certain  time  or  day  appointed  for  payment  (/). 

In  the  case  of  the  Master  &c.  of  St.  Cross  Hospital  v.  Lord 
Howard  de  Walden  (jr),  a  renewed  lease  was  granted  in  the 
year  1793,  yieldiog  to  the  hospital  so  many  quarters  of  com; 


(i*)  Co.  Lit.  142,  a.  2  Bla.  Com. 
41.  Lanyon  v,  Carne,  2  Saund:  165  ; 
S.  C.y  nom.  Langan  v.  Came,  1  Ley. 
294;  S.  C,  nom.  Lion  v.  Carew,  1 
VenL  91 ;  S.  C.^nom.  Hangon  v.  Came, 
1  Sid.  437;  S.  C,  nom.  Lenial  v.  Cara, 
LlemaU  v.  Carre,  or  Caxa^  2  Keb.  505. 
572  588.  677. 

(x)  Co.  Lit.  47,  a.    2  Bla.  Com.  41. 

(y)  Rowe  v.  Hontington,  Vangh.  66, 
■emb. 

(I)  Plowd.  6,  b. 

(a)  Where  the  lease  is  made  under 
a  power,  see  ante.  Vol.  1,  p.  465. 

(5)  Oihy  V.  Mohun,  GUb.  £q.  Rep. 


45.  48  ;  S.  C.  3  Rep.  in  Ch.  102 ;  2 
Vem.  531  542;  Prec.  Ch.  267;  Freem. 
Ch.  291 ;  1  £q.  Ca.  Ab.  343.  pi.  5. 
((?)  Co.  Lit.  142,  a.   2  Bla.  Com.  41. 

(d)  Regnart «.  Porter,  7  Bing.  451 ; 
S.  C.  5  Mo.  &  Pa.  370. 

(e)  Vaugh.73.84;butqy.inEqiiityt 
(/  )  Harris  v,  Parker,  C.  P.  2  Vent 

253.  270-2;  Parker  v.  Harris,  S.  C.  in 
error,  Carth.  234;  Holt,  411 ;  Skm. 
307 ;  1  Salk.  262 ;  4  Mod.  76.  semb. 
Dolben,  J.,  dissent 

(g)  Master  &c.  of  St.  Ci-oss  Hospi- 
tal V,  Lord  Howard  de  Walden,  6 
Term  Rep.  338. 
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and  it  appeared  that  leases  in  exactly  the  same  form^  and 
with  the  same  reservation^  had  been  uniformly  granted  firom 
the  forty-third  year  of  Queen  Elizabeth's  reign  to  the  tiqte  of 
the  demise  in  question ;  but  that^  instead  of  a  com  rent  being 
in  fact  rendered^  a  composition  had  always  been  paid  accord* 
ing  to  the  market  price  at  Winchester^  and  according  to  the 
Winchester  market  measure^  reckoning  the  bushel  at  about 
nine  gallons.  The  lessors  insisted  on  payment^  taking  nine 
gallons  to  the  bushel;  but  the  court  held,  that  the  term 
gtuirter  in  the  lease  must  be  understood  in  the  legal  sense 
given  to  it  by  the  act  of  Charles  {h),  which  declared  that  the 
bushel  should  contain  eight  gallons,  and  no  more. 

In  the  late  case  of  Davies  v.  Stacey  {%),  in  replevin,  the 
plaintiff  held  a  dwelling-house  under  a  lease  firom  the  defend- 
ant. The  lease  was  signed  by  the  lessor  and  the  plaintiff;  but 
under  the  signatures  were  written  the  following  words,  ''The 
allowance  of  the  road  to  the  Six  BeUs  yard  to  be  made  as 
usual/'  The  jury  found  that  these  words  were  inserted  before 
either  party  executed  the  lease;  and  it  further  appeared  that, 
before  the  lease  was  made,  the  tenant  of  the  dwelling-house 
had  been  used  to  pay  5/.  per  annum,  by  half-yearly  payments, 
to  the  occupiers  of  an  inn  called  the  Six  Bells,  for  a  passage 
through  the  inn  yard  to  the  dwelling-house;  and  that,  on  the 
production  of  the  receipt  for  this  sum,  the  lessor  of  the  dwell- 
ing-house had  allowed  it  to  the  tenant  in  the  settlement  of 
his  rent.  On  these  facts,  the  plaintiff  contended  that  ''  the 
allowance  of  the  road.  Sec.,"  so  written  upon  the  lease,  was  vir- 
tually incorporated  with  it,  and  amounted  in  law  to  a  cove- 
nant to  make  such  allowance  as  a  deduction  fix>m  the  rent, 
which,  therefore,  amounted  only  to  the  sum  of  85/.,  and  not 
40/.,  as  stated  in  the  avowry  and  cognizance;  and,  conse- 
quently, that  the  plaintiff  was  entitled  to  a  verdict  upon  the 


(h)  22  Car.  2.  c.  8,  now  repealed.  aeded.    See  also  Hochin  v.  Cooke,  4 

See  5  Geo.  4.  c.  74;  6  Geo.  4.  c.  12;  Term  Rep.  314. 

4  &  6  W.  4.  e.  49;  and  5  &  6  W.  4.  c.  (t)  Davies  v.'Staoey,  12  Adol  &  EU. 

63,   by    which    the    old   Windiester  506;  S.  C.  4  Per.  &  Dar.  157. 
standard  meaanres  hare  been  super- 
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issue  of  turn  temdi.  The  conrt^  however,  on  the  authority  of 
Mason  v.  Chambers  (i),  was  of  opinion,  that  such  coTenant 
.(allowing  it  to  be  such)  did  not  operate  as  a  defalcation  of  the 
rent;  but  was  a  mere  covenant,  and  no  alteration  of  the  rent. 

Where  a  lease  was  granted  to  B.  F.  for  the  term  of  41 
years,  yielding  and  paying  during  the  term  the  rent  of 
27/.  6«.  lOtf.,  with  a  clause  of  re-entry  for  nonpayment  of  the 
said  rent,  and  a  covenant  by  the  lessee  for  payment  of  it 
during  the  term;  and  the  deed  contained  a  covenant  for 
quiet  enjoyment,  which  was  followed  by  the  following  pro- 
vision : — ''And  it  is  farther  agreed  by  the  said  [lessor],  for 
and  in  consideration  of  the  said  B.  F.  having  lived,  and  he 
the  said  B.  F.  engages  to  live,  with  the  said  [lessor]  as  his 
steward,  that  the  said  B.  F.  is  to  pay  out  of  thiose  demised 
premises,  during  his  and  his  wife  E.  F/s  natural  lives,  (pro- 
vided the  term  hereby  granted  of  41  years  shaU  so  long  con- 
tinue,) the  sum  of  only  5«.  sterling  every  year  during  their 
natural  lives,  and,  at  the  expiration  of  their  lives,  then  the  full 
reserved  yearly  rent  of  27/.  is,  \Qd.  sterling  to  the  expiration 
of  this  lease'' ;  it  was  held,  that  the  full  rent  of  27/.  6«.  10c/. 
was  not  payable  till  after  the  decease  of  the  lessee  and  his 
wife ;  for,  otherwise,  if  the  wife  were  to  die  in  the  husband's 
lifetime,  and  he  should  continue  to  serve,  he  would  lose  the 
benefit  of  the  abatement,  which  was  the  consideration  for 
the  service  (/). 

And  where  a  lessor  covenanted  to  pay  his  lessee  for  all  the 
repairs  which  should  be  done  by  him  on  the  demised  pre- 
mises, or  to  allow  the  rent  which  should  be  due  by  the  lessee 
to  go  in  dischai^  of  the  same,  until  all  the  expenses  attend- 
ing such  repairs  should  be  paid  to  the  lessee;  and  to  an 
avowry  for  rent  in  arrear  the  lessee  pleaded  reins  in  arrere ; 
the  court  held  the  plea  to  be  good,  the  covenant  making  the 
repairing  of  the  premises  tantamount  to  payment.  Bushe, 
C.  J.,  said,  that  he  was  at  first  struck  by  the  difficulty  that 
the  credit  sought  by  the  plaintiff  sounded  in  unliquidated 

{Ic)  Mttoo  V.  Chaiiiben,Cro.  Jac.  34.  (Q  Lessee  of  Lapp  v.  Fuller,  Battyi 

Quonben  v.  MaMm,  YelT.  42.  47.  27. 
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damages,  and  that^  therefore,  the  plaintiff  was  not  prepared 
by  such  a  plea  to  controvert  the  amount ;  but  that  the  view 
taken  by  his  brethren  appeared  a  sufficient  answer  to  thi& 
that  the  stipulation  was  to  treat  a  disbursement  in  repairs  as 
payment,  and  that  any  difficulty  in  the  proof  of  amount  grew 
out  of  the  stipulation:  that  the  plea  controverted  the  right  to 
distrain,  because  nothing  was  due,  and  the  plaintiff  proved 
that :  he  did  not  confess  the  right  to  distrain,  and  avoid  it  by 
distinct  matter  (m). 

We  may  add,  that  equity  will  not  decree  a  specific  per- 
formance of  a  promise  in  writing  signed  by  a  lessor  to 
reduce  the  rent  of  the  premises  demised  by  indenture, 
in  consideration  of  previous  expenditure  on  them  by  the 
lessee,  and  a  fall  in  the  value  of  the  lands,  though  there 
has  been  an  acceptance  of  the  reduced  rent  for  seven 
years  (»). 

It  is  not  necessary  to  reserve  one  entire  sum  in  respect  of 
the  whole  premises  demised.  Distinct  rents  may  be  payable 
in  respect  of  distinct  parcels,  or  one  portion  of  the  prenuses 
may  be  burthened  with  the  whole  amount  in  exoneration  of 
the  rest;  for  example,  three  manors.  A.,  B.,  and  C,  may  be 
demised,  rendering  yearly  10/.  out  of  the  manor  of  A. ;  and 
that  manor  only  will  be  charged  with  it,  and  the  rent  will 
be  incident  to  the  reversion  of  A.,  although  the  reversion  of 
B.  and  C.  may  be  granted  over  to  a  stranger  (o). 

So,  a  rent  may  be  reserved  out  of  one  manor  for  one 
period,  and  out  of  another  for  the  residue  of  the  term  (p) :  So, 
one  rent  may  be  reserved  for  one  part  of  the  term,  another 
for  the  residue;  or  one  rent  to  the  lessor,  and  another  to  his 
heirs  {q).  So>  one  rent  may  be  reserved  subject  to  a  con- 
dition precedent,  another  to  a  condition  subsequent,  and  a 
third  absolutely,  and  to  be  paid  at  one  day  and  place,  or  at 

(m)  Woods  v.  Rock,  Ale.  &,  Nap.  57.  nom.  Knight  v.  Beeche,  3  Leon.  124. 

(n)  Fitzgerald  1^.  Lord  Portarlington,  (p)  Ibid. 

Jones,  Irish  Exch.  431.  (?)  Holland  v.  Hopkins.  4  Leon.  8. 

(o)  Knight's    case,  5   Co.    54,  b. ;  Smith  v,  Newsam,  or  Nusam,  Yelv. 

S.  C.  Mo.  199;  S.  C,  nom.  Knight  v.  189;  S.  C.  1  Bulstr.  48. 1  BrownL  108. 

Brecb,  1  And.  173 ;  Gouldsb.  15 ;  5.  C,  Co.  Lit  213,  b.  214,  a. 
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several  days  and  places.    Nor  will  a  surrender  of  one  manor 
extinguish  the  rents  of  the  others  (r). 

These  cases  are  to  be  distinguished  from  a  demise  of 
several  messuages^  &c.^  containing  a  reservation  of  an  entire 
rent  at  firsts  and  a  subsequent  specification  of  the  amount  to 
be  paid  for  each  particular  messuage  (s) .  To  give  an  example : 
A  lease  was  made  of  several  houses^  yielding  the  yearly  rent 
of  5/.  10«.  lid,,  at  four  feasts^  sciL,  for  one  house  3/.  Os.  lid,; 
for  another  20^. ;  and  for  the  other  houses  several  rents^  re- 
sidue of  the  said  rent  of  5/.  10«.  lid.,  with  a  condition  that^  if 
the  said  rent  of  6/.  10«.  lid,  should  be  behind  in  part  or  in  all 
at  any  of  the  said  feasts^  the  lessor  might  re-enter;  and  the 
courts  after  much  dehberation^  held^  that  the  videlicet  did 
not  sever  the  reservation  of  the  rent  in  gross,  but  operated 
rather  as  a  declaration  of  the  several  value  of  each  parcel,  by 
which  it  appeared  how  and  for  what  rates  the  whole  rent  of 
5/.  10*.  llrf,  was  reserved  {t). 

And  it  is  to  be  borne  in  mind,  that  the  mere  reservation  of 
distinct  rents  will  not  convert  the  one  lease  in  which  they  are 
contained  into  several  leases,  nor  create  distinct  reversions  in 
respect  of  the  different  premises  demised;  and,  consequently^ 
that  a  general  condition  for  re-entry  on  non-payment  of  the 
rent  will  extend  over  the  whole  premises,  notwithstanding  one 
only  of  the  rents  be  in  arrear  {u).  And  it  has  been  said,  that 
if  one  make  a  lease  for  years,  rendering  for  the  first  two  years 
10/.,  and  afterwards  30/.  for  every  year,  with  a  condition  for 
re-entiy  if  the  rent  of  30/.  or  any  part  thereof  be  in  arrear, 
the  lessor  may  enter  for  non-payment  of  the  10/.,  the  30/i  and 
10/.  constituting  together  but  one  rent  {x). 

But  distinct  rights  of  re-entry  into  distinct  parts  of  the 
premises  demised  may  be,  and  in  practice  frequently  are 
reserved,  on  non-payment  of  the  rent  or  non-performance  of 
the  covenants  incident  to  those  distinct  parts  (y). 

(r)  Knight's  case,  8up.  powd  v.  Monnoux,  Mo.  97,  semb.  S.  C. 
(s)  Ibid.  (x)  Holland  t;.  Hopkins,  4  Leon.  8. 

(0  Ibid.  (y)  See  the  form  in  the  Appendix, 

(tt)  Winter's  case,  Dy.  308,  b.;  Ap- 
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A  distribution  of  the  reversion  among  two  or  more^  either 
by  the  act  of  the  lessor,  or  of  law,  will  not  increase  the  amonnt 
of  rent  to  be  paid.  Hence,  if  a  man  being  seised  of  two  acres 
of  land,  one  on  the  part  of  his  father,  and  the  other  on  the 
part  of  his  mother,  make  a  lease  of  both  for  life,  reserving 
yearly  a  lamb  to  the  lessor  and  his  heirs,  and  the  lessor  die 
without  issue  of  his  body,  the  several  heirs  shall  have  but  one 
lamb ;  for  when  the  lessor,  whose  title  is  founded  on  the  reser- 
vation, reserves  but  one,  the  law,  which  is  always  grounded 
upon  right  and  equity,  will  never  increase  it  {z). 

If  two  tenants  in  common  join  in  a  lease,  rendering  twenty 
shillings  rentj  they  shall  have  no  more  than  20«. ;  though  if 
they  grant  a  rent  of  iOs.  to  another,  the  grantee  shall  have 
40«.  (a). 

Where  certain  premises  were  demised  for  twenty-one  years, 
yielding  during  the  term,  if  the  lessor  should  so  long  live,  30/., 
at  the  Annunciation  and  Michaelmas,  by  equal  portions;  and 
yielding  to  his  heirs  and  assigns  after  his  death  twenty  marks 
at  the  aforesaid  terms,  the  court  held,  that  the  rent  reserved 
to  the  heirs  gave  but  twenty  marks  for  the  whole  year,  and 
not  eveiy  half  year;  for  the  words  at  the  (foresaid  terms 
limited  only  the  time  of  the  payment  of  the  twenty  marks  at 
the  periods  at  which  the  thirty  pounds  were  payable  (A). 

They  likewise  held,  that  rent  reserved  at  two  feasts  was 
payable  by  equal  portions  without  particular  words  to  that 
effect  (c). 

In  Heyward^s  case  (J),  it  was  said,  that  if  a  man  make  a 
lease,  yielding  rent,  or  a  robe,  the  lessee  shall  have  the  elec- 
tion; but,  according  to  Dyer(e),  if  a  man  make  a  lease, 
reserving,  before  such  a  feast,  a  pound  of  pepper  or  of  saffiron, 
the  election  belongs  to  the  lessee  before  the  feast ;  but  after 


(z)  Lofield'i  case,  10  Co.  108,  a.  BrownL  108. 

(a)  Co.  Lit  196,  b.  197,  a.  267,  b.  (0)  Ibid. 

10  Co.  106.  b.  Latch,  99.  Plowd.  140.  {d)  Heyward*8  ease,  2  Co.  37,  a. 

161.  17].  Perk.  ss.  106.  107.  Plowd.  13,  a. 

(b)  Smith  V.  Newsam,  or  Nnaam,  (c)  Dy.  18,  a.,  per  Baldwin,  J. 
YelT.    189;    S.  C.   1    Bolstr.  48.   1 
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the  feast  his  liberty  is  gone,  and  the  lessor  may  elect  for 
which  of  them  he  will  bring  his  action. 

In  farming  and  building  leases  it  is  not  imnsual  to  find 
increased  (or  what  are  sometimes  termed  penal)  rents  reserved 
or  made  payable  for  a  departure  fix>m  a  prescribed  course  of 
husbandry  or  building  covenanted  to  be  observed  by  the 
lessee,  as  where  a  lessee  covenants  not  to  plough  up  any  of 
the  ancient  meadow  or  pasture  ground,  and  if  he  do,  to  pay 
an  additional  yearly  rent  of  52.  an  acre  (/) ;  or  to  pay  the 
yearly  rent  of  5/.  for  every  acre  more  than  one-third  of  the 
demised  premises  which  he  shall  convert  into  tillage  (ff) ;  or, 
in  case  in  the  last  three  years  of  the  term  he  shall  sow  more 
than  seventy  acres  of  clover  in  one  year,  to  pay  the  additional 
rent  of  10/.  an  acre  for  every  acre  above  seventy  acres,  for 
the  residue  of  the  term  (A) :  In  these  and  the  like  cases  (i), 
the  sum  reserved  is  regarded,  not  as  a  penalty  {k),  but  as  the 
amount  or  damage  fixed  by  the  parties  as  a  satisfaction  for  a 
breach ;  and,  therefore,  a  plea  that  the  lessor,  with  fall  know- 
ledge of  the  supposed  breaches  of  covenant,  accepted  and 
received  the  sum  of  £ —  [the  principal  rent]  up  to  and  inclu-^ 
sive  of  &c.,  [covering  the  time  alleged  in  the  breach,]  as  and 
for  all  the  rent  due,  without  demanding  or  requiring  the 
payment  of  such  penalty  or  additional  rent,  and  thereby  then 
and  there  waived,  gave  up,  and  dispensed  with,  his  right  to 
receive  or  recover  any  nomine  poena  or  penalty,  or  such  addi^ 
tional  rent,  is  bad  on  general  demurrer  (/). 

So,  where  a  lease  was  made  at  a  certain  fixed  annual  rent, 
with  a  further  reddendum  of  50/.  per  annum  for  every  acre 
of  the  lands  (except  certain  fields  mentioned  in  the  former 
reservation)  which  the  lessee  should  plough,  dig  up,  and  con- 

(/)  Woodward V. Gyles, 2  Vem.  lid.  (h)  Jones  v.  Green,  3  Yo.  &  Jerr. 

Benson  v.  Gibson,  3  Atk.  395-6.   Rolfe  298. 

V.  Peterson,  6  Bro.  P.  C.  410  ;  TomL  (t)  See  also  Germrd  v.  O'Reilly,  2 

Ed.  vol.  2,  p.  436.    Farrant  v.  Olmius,  Con.  &.  Law.  165  ;  S.  C.  3  Dru.  &. 

3  Bam.   &    Aid.  692.     Bringloe    v.  War.  414. 

Goodson,  8  Scott,  71;  S.  C.  4  Bing.  (k)  But  see  Bume  v.  Madden,  Lloyd 

N.  C.  726.  &  Goo.  temp.  Plunket,  C.  493. 

(ff)  Denton  v.  Bichmond,  1  Crompt.  (0  Denton  r.  Richmond,  1  Crompt. 

&  Mees.  734  ;  S.  C.  3  Tyrw.  680.  &  Mees.  734  ;  S.  C.  3  Tyrw.  630. 
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vert  into  tillage,  and  the  jury,  in  opposition  to  the  direction 
of  the  learned  judge  who  tried  the  cause,  gave  a  verdict  for 
damages  less  than  the  amount  of  the  increased  rent,  the 
court  made  a  rule  for  a  new  trial  absolute  without  payment 
of  costs  (m). 

And  the  same  construction  prevails  in  courts  of  equity, 
which  will  neither  relieve  the  lessee  from  payment  of  the 
increased  rent  (n),  nor  restrain  him  fit>m  violating  his  cove- 
nant (o) ;  although  it  is  their  daily  practice  to  relieve  against 
penalties  {p)^  from  which  these  cases  are  distinguishable. 

And  where,  in  a  lease  of  lands  renewable  for  ever,  the 
lessee  covenanted  that  he  and  his  heirs  should  with  all  their 
family  live  on  the  demised  premises,  during  the  continuance 
of  that  and  every  other  lease,  and  that  whenever  he  or  they 
should  fail  to  do  so,  an  additional  rent  should  become  pay- 
able, with  the  usual  remedies  of  distress  and  entry  to  compel 
the  payment  thereof,  it  was  held,  that  the  reasonableness  of 
this  covenant  was  properly  triable  at  law^  and  that  a  court  of 
equity  ought  not  to  interpose,  or  give  relief  against  it  (g). 

So^  lately,  where  a  lease  contained,  in  addition  to  a  reser- 
vation of  80/.  a  year,  a  reddendum  of  the  further  yearly  rent 
of  10/.  for  every  acre,  and  so  in  proportion  for  any  less  quan- 
tity, which  the  lessee  should  let,  assign,  or  demise,  or  suffer 
to  be  occupied  by  any  other  person  without  the  lessor's  con- 
sent in  writing,  and  the  lessee  covenanted  to  use,  occupy, 
dress,  and  manure  the  same  in  the  manner  aforesaid,  and 
according  to  the  custom  of  the  coimtry,  and  the  rules  of  good 
husbandry,  it  was  held^  that  permitting  several  persons  to 


(m)  Farrant  v.  Olmias,  3  Bam.  & 
Aid.  692. 

(n)  Woodward  v.  Gyles,  sap.  Rolfe 
V.  Peterson,  sup.  Aylet  v.  Dodd,  2 
Atk.  238-9.  Benson  v.  Gibson,  3  Atk. 
395-6.  Lowe  v.  Peers,  4  Burr.  2225. 
2228;  S.  C.  WUs.  364.  Birch  r. 
Stephenson,  3  Taunt.  469.  473-4. 
Denton  v.  lUchmond,  1  Crompt.  & 
Mees.  734-9  ;  S.  C.  3  Tyrw.  630. 

(o)  Woodward  v.  Gyles,  sup.  Forbes 


V,  Carney,  Wallis,  by  Lyne,  38. 

(p)  Lowe  17.  Peers,  4  Burr.  2225. 
2228.  City  of  London  v,  Pugh,  3  Bro. 
P.  C.  374  ;  Toml.  Ed.  vol.  4,  p.  395. 
Bume  V,  Madden,  Lloyd  &  Groo. 
temp.  Plunket,  C.  493.  French  v, 
Macale,  1  Con.  &  Law.  459 ;  S.  C.  2 
Dru.  and  War.  269.  Garden  v.  Butler, 
1  Hayes  &  Jo.  112. 

{q)  Ponsouby  v.  Adams,  6  Bro.  P.  C. 
417  ;  Toml.  Ed.  vol.  2,  p.  431. 
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take  small  portions  of  the  demised  premises^  for  abont  six 
months^  for  the  purpose  of  raising  crops  of  potatoes^  although 
according  to  the  custom  of  the  country^  was  within  the  mean- 
ing of  the  provision ;  and,  consequently,  that  the  lessee  must 
pay  the  additional  rent.  With  regard  to  an  argument  derived 
from  the  custom  of  the  country.  Barons  Bolland,  Alderson, 
and  Gumey,  thought  that  it  might  have  been  in  consequence 
of  that  very  custom,  and  to  prevent  its  operation,  that  the 
clause  as  to  the  occupation  was  introduced;  and  Alderson,  B., 
considered,  that  the  words  *'  according  to  the  custom  of  the 
country'^  referred  to  the  mode  of  cultivation,  and  not  to  the 
practice  of  suffering  the  lands  to  be  occupied  in  the  maimer 
in  question  (r). 

And  where,  on  a  demise  of  certain  pieces  of  meadow  ground 
at  a  certain  yearly  rent,  and  with  a  further  reddendum  of  5/. 
for  every  acre  which  the  lessee  should  plough,  dig,  break  up, 
ear,  or  convert  into  tillage,  during  the  last  twenty  years  of  the 
term,  it  was  held,  that  the  additional  rent  became  due  whe- 
ther the  land  was  first  ploughed  before  the  beginning  of  the 
twenty  years  or  after ;  for,  otherwise,  the  tenant  would  have 
had  nothing  to  do  but  to  begin  ploughing  no  longer  before 
the  commencement  of  the  last  twenty  years  than  would 
suffice  him  to  pass  the  plough  over  the  whole  of  the  meadow 
and  pasture  ground  before  the  last  twenty  years  began  («). 

In  Heath  t;.  Baker  (/),  a  lessee  by  indenture,  at  a  yearly 
rent  of  20/.,  covenanted  by  a  distinct  deed  with  his  lessor 
that,  in  case  a  piece  of  land  adjoining  the  demised  premises, 
about  which  the  lessor  had  a  dispute  with  a  third  person, 
should  be  adjudged  to  belong  to  the  lessor,  or  if  the  lessee 
should  by  any  ways  or  means  come  to  the  possession  thereof, 
so  that  he  might  peaceably  enjoy  the  same  as  part  of  the  land 
demised,  then  and  from  such  time  as  the  lessor  should  give 
the  lessee  possession  thereof,  or  if  the  lessee  should  by 
any  ways  or  means  have  the  possession  thereof,  he  should 

(r)  Greendade  v.  Tapnoott,  I  Crompi  {t)  Heath  «.  Baker,  Ca.  temp.  Hardw. 

Mees.  &  Ro8.  55.  by  Lee,  819. 

{»)  Bireh v.  Stephemon,  S  Taunt.  469. 
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pay  for  the  premises  in  the  lease^  together  with  the  said 
land,  for  the  remainder  of  the  term,  the  rent  of  30/.^  instead 
of  20/.,  it  was  held,  that  the  lessee  was  liable  to  pay  the 
increased  rent,  although  he  obtained  possession  of  the  land 
in  dispute  by  agreement  with  another  party,  without  the 
lessor's  procurement,  and  although  he  paid  5/.  per  annum  for 
it  to  that  other  party. 

Where  a  lease  granted  under  the  authority  of  the  court  by 
the  committee  of  a  lunatic,  or  the  guardian  of  an  infant, 
proves  a  hardship  on  the  lessee,  he  may  sometimes  obtain  an 
abatement  of  his  rent.  According  to  the  practice  in  Lord 
Eldon's  time,  every  application  in  lunacy  cases  for  an  order  of 
reference  to  the  master  (t«)  to  inquire  into  the  propriety  of  re- 
duction was  obliged  to  be  made  by  the  committee ;  and  the 
Master  was  directed  to  inquire  whether  it  would  not  be  more 
for  the  benefit  of  the  lunatic's  estate,  that  the  tenant  should 
give  up  his  lease,  than  that  his  rent  should  be  reduced  (d?).  A 
petition  by  the  tenant  for  the  purpose  was  dismissed  with 
costs  (f/) .  And  LordBrougham,  adhering  to  this  rule,  uniformly 
required  the  petition  to  be  presented  by  the  committee;  and 
on  several  occasions  dismissed  such  applications,  on  the  ground 
of  their  coming  fix>m  the  tenant,  and  not  the  committee  (z). 

And  the  same  practice  obtains  in  Ireland  (a). 

In  re  Fitch  (£),  before  Lord  Lyndhurst,  where  an  applica- 
tion was  made,  on  behalf  of  the  committee  of  a  lunatic's 
estate,  for  permission  to  make  a  reduction  of  fifteen  per  cent, 
on  the  rent,  which,  to  the  amount  of  400/.  a  year,  was  paid 
by  a  tenant  of  the  estate;  and  the  application  was  supported 
by  a  strong  affidavit  of  the  committee,  in  which  he  stated, 
that  in  his  judgment  the  abatement  was  reasonable  and 
necessary ;  that  similar  abatements  had  been  very  generally 

(u)  The  inquiries  formeriy  referred  Robs.  187,  n. 
to  the  Master  are  now  referred  to  the  (y)  Ex  parte  Town  ;  in  the  matter 

ICasters  (formeriy  conunissioners)  in  of  Alchin,  1  Tom.  &  Rubs.  137. 
IwoBcy,  5  &  6  Vict  c.  84;  and  8  &  (z)  1  Ruas.  &  Myl.  S5S,n. 

9  Vict.  c.  100.  8.  2;  and  see  ante,  Vol.  I,  (a)  Anon.  2  MoL  342. 

p.  41 .  (5)  Re  Fitch,  I  Ross.  &  Myl.  354. 

(x)  Ex    parte    West^    1    Tom.    & 
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made  to  the  fiEumers  in  that  part  of  the  country ;  and  that 
this  particular  tenant  had  firom  the  pressure  of  the  times  got 
into  arrear,  but  was  highly  respectable;  and  Mr.  Eoupell  sub* 
mitted,  that^  as  the  evidence  before  the  court  was  exactly  the 
same  as  would  be  tendered  in  the  Master's  office,  and  the 
whole  sum  to  be  abated  was  only  60/.,  the  order  should  be 
made  at  once,  without  the  expense  of  a  reference  to  the 
Master,  his  lordship  made  the  order  accordingly. 


IV. — WUh  reference  to  the  time  of  payment* 

Though  the  rent  issues  yearly  out  of  the  premises  (c),  and 
should  properly  be  reserved  yearly  {d)i  yet  it  may  be  made 
payable  at  any  periods  which  the  parties  may  appoint ;  and, 
hence,  in  all  weU  prepared  leases,  the  reddendum  invariably 
states  whether  it  is  to  be  paid  half-yearly,  quarterly,  or  other-* 
wise ;  and  adds  the  specific  days  on  which  the  payments  are 
to  be  made,  as,  the  29th  day  of  September,  the  25th  day  of 
December,  &c. ;  or,  on  Michaelmas  day,  Christmas  day,  &c., 
in  each  and  every  year. 

The  time  may  be  as  definitely  fixed  by  the  happening  of 
an  event,  as  by  any  express  specification  of  a  given  period  (6). 

Unless  particular  days  be  named  or  specifically  referred  to> 
the  law  presumes  that  the  rent  is  to  be  paid  at  the  end  of 
each  year.  And  it  is  the  general  understanding,  that  terms 
for  years  last  during  the  whole  anniversary  of  the  day  firom 
which  they  are  granted :  otherwise,  the  last  day  on  which 
rent  is  almost  uniformly  made  payable,  would  be  posterior  to 
the  lease  (/). 

In  a  recent  case  {g),  a  demise  was  made  on  the  21st  of 
March,  1828,  habendum,  from  the  25th  of  March  then 
instant,  for  seven  years  then  next  ensuing,  wanting  seven 

(e)  Co.  lit  47,  A.  2  BUk  Com.  41.  636.    See  Pigot  v.  Bridge,  1  Vent  292. 

(<2)  Ibid.  (jg)  Hopkins  v.  Hehnore,  8  AdoL  6l 

(e)  Smith  v.  Doe   dem.  Jersey,  7  £U.  463 ;  S.  C.  1  Wil  WoL  &  Hodg. 

Pri  489.  490.  386.    And  see  Long    v.  Burroughs, 

(/)  Aekhmd  «.  Luiley,  9  Adol.  &  1  Ken.  247. 
£11.  879.  894  ;   S.  C.  1  Per.  &  Day. 
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days;  yielding  and  paying  therefor  yearly  and  every  year 
during  the  said  term  the  yearly  rent  of  285Z.,  by  four  equal 
quarterly  payments,  on  the  25th  of  March,  24!th  of  June,  29th 
of  September,  and  25th  of  December  in  every  year,  com- 
mencing from  the  said  25th  day  of  March  then  instant;  and 
the  lessee  covenanted,  yearly  and  every  year  during  the  con- 
tinuance of  the  said  demise  to  pay  the  said  yearly  rent  of 
285/.  on  the  days  and  in  manner  thereinbefore  appointed  for 
the  payment  thereof.  As  the  term  expired  on  the  18th  of 
March,  1835,  the  lessee  contended  that  he  was  not  bound  to 
pay  rent  for  the  last  quarter,  as  the  25th  of  March,  1885,  did 
not  fall  within  the  term  granted ;  but  the  court  held  it  to  be 
clear  that  there  were  to  be  seven  payments  of  the  285/.,  and 
that  the  intention  might  be  carried  into  effect  by  considering 
the  rent  as  a  forehand  rent,  the  payment  to  commence  on 
the  25th  of  March,  1828,  the  words  ^'  commencing  from  the 
said  25th  day  of  March  then  instant,^'  being  read  as  '^  on  the 
S5th  &c.'';  or  by  charging  the  lessee  on  his  covenant  to  pay 
on  the  days  actually  named,  although  one  of  them  arrived 
after  the  expiration  of  the  term. 

In  practice,  particularly  on  grants  of  underleases,  difficul- 
ties of  this  kind  are  met  by  a  reservation  of  a  proportionate 
rent  up  to  the  expiration  of  the  lease. 

Where  the  rent  is  made  payable  quarterly,  every  quarter's 

rent  is  a  several  debt,  and  may  be  the  foundation  of  a  distinct 

action,  being  in  this  respect  distinguishable  from  a  debt 

brought  for  part  of  a  sum  of  money  secured  by  a  bond  or 

contract  (A). 

Where  a  lessor  reserved  rent,  to  be  paid  quarterly,  or  half 
quarterly  if  required,  and  during  the  first  year  received  the 
rent  quarterly,  it  was  held  that  he  could  not  distrain  for  half 
a  quarter's  rent  without  previously  requiring  payment  (i).  It 
was  not  determined  whether  the  lessor  had  determined  his 

(h)  Wdbie  r.  PhilHpa,  2  Vent  129.  Offord,  Cro.  Car.  137. 
Qun's  case,  10  Co.  128,  b.    Aod  See  (t)  Mallain  v.  Arden,  10  Bing.  299 ; 

Spatchurst  v.  Minns,  Al.  57.    Cromp-  S.  C.  3  Mo.  &  Sc.  793. 
ton    V.  Smith,  Noy,   44.      Bayly  i% 
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election  by  receiving  the  rent   quarterly  at   first;   though 
Tindal,  C.  J.,  seemed  to  consider  that  he  had  (A-). 

In  a  late  case(/)^  A.  agreed  to  let  to  B.  a  hoiise^  at  a  yearly 
rental  of  50/.,  for  a  certain  term ;  land  A.,  in  consideration  of 
the  yearly  rent  as  aforesaid  being  duly  paid,  ftirther  agreed  to 
give  B.  quiet  possession  of  the  house;  and  B.  agreed  with  A. 
to  pay  the  afcnresaid  rent  of  50/.,  and  to  pay  all  taxes,  &c. ; 
^'likewise  the  stable  and  loft  over  now  occupied  by  H.,  at  a 
Airther  rental  of  25/.  per  annum,  to  be  paid  on  the  usual 
quarter  days'';  and  it  was  held,  that  the  quarterly  payments 
applied  only  to  the  £5/. ;  and  that  the  50/.  rent  was  to  be 
paid  yearly. 

It  is  stated  in  Rollers  Abridgment  (m),  referring  to  the  case 
of  Harrington  v.  Wise^  that  if  a  man  leases  for  years,  render- 
ing rent  at  the  two  usual  feasts  of  the  year,  without  expressing 
what  feasts,  the  law  will  say  that  it  shall  be  at  those  two 
feasts  which  are  the  most  usual  for  payments,  viz.,  Michaelmas 
and  Lady-day ;  though  it  is  observable  that  the  point  is  not 
noticed  in  the  report  of  the  case  referred  to  either  by  Croke 
or  Noy(n). 

Where  the  reservation  is  half  yearly,  quarterly,  &c.,  in 
general  terms,  without  reference  to  any  specified  days,  the 
half  yearly  or  quarterly  days  are  computed  according  to  the 
habendum ;  but  where  special  days  are  limited  by  the  redden- 
dum, the  payments  are  regulated  by  it,  and  the  plaintiff  must 
shafe  his  declaration  accordingly  (o). 

It  has  already  been  noticed,  that  a  holding  under  a  lease 
by  deed  firom  Michaelmas,  Lady-day,  &c.,  refers  to  New 
Michaelmas,  New  Lady-day,  &c.;  and  the  like  rule,  no  doubt, 
applies  to  the  reddendum.  The  distinctions  on  this  subject 
will  be  found  in  a  prior  page  (/?). 

Though  the  rent  be  reserved  at  four  feasts,  without  saying 

{k)  MalUm  r.  Arden,  10  Bing.  290;  Cro.  Eliz.  486;  S.  C.  Noy,  57. 
S.C.  3  Mo.  and  Sc.  793.  (o)  Tomkins,  or  Thomkins,  v.  Pin- 

(0  Coomber  v.   Howard,   1    Man.  sent,  or  Pinceut,  2  Ld.  Baym.  819; 

Gm.  &  Sc.  440.  S.  C.  1  Salk.  141 ;  7  Mod.  96. 

(»)  2  Rol.  Ab.  450  (M)  pi.  2.  (p)  Ante,  p.  66  of  this  volume. 

(n)  Harrington  v.  Vfiae,  or  Wyse, 

VOL.  !!•  I 
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yearly y  the  court  will  construe  the  reddendum  to  signify 
yearly  during  the  term  (9),  and  imply,  without  express  words, 
that  the  payments  are  to  be  made  by  equal  portions  (r). 

To  prevent  doubt,  the  time  of  the  first  quarterly  or  half- 
yearly  payment  should  be  expressed ;  but  whether  the  day  be 
near  or  remote  is  in  point  of  law  immaterial  {s)y  except  in 
cases  of  reservations  under  powers  particularly  worded  (/)* 
or  enabling  statutes  {u). 

Where  a  strict  adherence  to  the  terms  of  the  reddendum 
would  defeat  the  apparent  intention  of  the  parties,  the  court 
will  so  marshal  the  words,  as  to  give  every  one  its  due  force 
and  effect ;  and,  therefore,  where  a  lease  for  years  was  made 
in  January,  rendering  rent  yearly  during  the  term,  payable 
at  the  feasts  of  St.  Michael  and  the  Annunciation,  it  was, 
by  a  constructive  transposition  of  the  words,  determined,  that 
the  rent  should  be  paid  at  the  feasts  of  the  Annunciation  and 
Michaelmas  {x). 

In  a  recent  case  (y),  where  a  house  was  let,  on  the  8th  of 
September,  1835,  at  a  yearly  rent  of  42/.,  payable  quarterly, 
the  first  payment  to  be  made  on  the  25th  of  March  then  next 
following,  the  landlord  contended  that  he  was  entitled  to  two 
quarters'  rent  on  that  day,  it  being  the  intention  of  the  parties 
that  the  pajrment  of  the  quarter's  rent  which  would  have 
fallen  due  at  Christmas  should  be  postponed  till  Lady-day ; 
but  it  was  held,  that  he  was  only  entitled  to  one  quarter's 
rent.  The  first  quarterly  payment  (said  Lord  Abinger,  C.  B.,) 
is  to  be  made  on  the  25th  of  March;  therefore,  the  previous 


{q)  I  Sid.  316.  Latch,  256.  Pfam. 
482.  Petit  V.  Conway,  1  Keb.  736. 
Ryxnes,  or  Rimes,  v.  Baker,  T.  Raym. 
160;  S.  C.  2  Keb.  139.  Keble  reports 
Twisden  to  have  said,  that  a  reddendum 
of  40/.  a-year  at  four  quarterly  pay- 
ments  should  be  intended  for  one  year 
only,  unless  it  were  said  totiet  qwnUet, 

(r)  Smith  v.  Newsam,  or  Nu8am« 
YelT.  189;  S.C.  1  Bul8tr.48;  1  Brownl. 
108. 

(«)  3  Bulstr.  329. 

(0  See    chapter    on    leases  under 


powers;  sup.  Vol.  I,  p.  394. 

(n)  As  to  leases,  under  enabling 
statutes,  by  Tenants  in  tail,  see  ante. 
Vol.  1,  p.  65;  by  Ecclesiastical  bodies, 
Vol.  1,  p.  238;  by  the  Commissioners  of 
woods  and  forests,  ante.  Vol.  1,  p.  184, 
&c.  &c. 

{X)  Hill  v.  Grange,  Plowd.  164.  St 
John  V.  Child,  2  Rol.  213.  Mallory's 
case,  5  Co.  11],  b.  112,  a.;  S.  C.  Cro. 
Eliz.  832.    Bro.  N.  C.  sect  483. 

(y)  Hutchins  v.  Scott,  2  Mees.  & 
Wei.  809;  S.  C.  Mur.  &  Hurt  194. 
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quarter's  rent  is  either  forgiven  altogether,  or  postponed  to 
the  end  of  the  term. 

Where  a  lease  was  made  for  ninety-nine  jears,  if  the  lessee 
and  J.  C,  or  either  of  them,  should  so  long  live,  the  said  term 
to  b^in  upon  and  after  the  death  of  S.  C,  or  the  sttnebdter, 
forfeiture,  or  other  determination,  of  the  estate  formerly 
grants  to  one  J.  B.;  yielding  and  paying  during  the  term, 
after  the  commencement  thereof,  a  certain  yearly  rent ;  and 
also  yielding  and  paying  yearly  for  every  year  after  the  com- 
mencement thereof  the  chief  rent  due  to  the  lord  of  the  fee ; 
and  also  yielding  and  paying  3/.  for  the  best  beast,  in  the 
name  of  a  heriot,  upon  and  after  the  several  and  respective 
deaths  of  them,  or  either  of  them,  and  also  a  journey  yearly 
in  harvest  time  with  a  man,  horse,  and  guide,  for  the  carrying 
the  grain  of  the  lessor  to  his  house  on  a  reasonable  notice ; 
it  waa  held  by  Morton,  Raynsford,  and  Twysden,  Justices, 
against  the  opinion  of  Kelynge,  C.  J.,  that  the  3/.  reserved 
for  a  heriot  was  of  the  same  nature  with  a  rent,  which  was  to 
be  paid  during  the  term,  and  not  before  its  commencement, 
nor  after  the  end  of  it ;  and,  therefore,  that  the  executors  of 
the  lessee,  who  had  died  before  the  commencement  of  the 
term,  were  not  bound  to  pay  the  heriot  (z). 

An  action  of  covenant  was  brought  by  a  lessor,  alleging 
as  a  breach,  that  during  the  term,  to  wit,  on  the  25th  of 
March^  1826,  the  sum  of  66/.  5^.  for  two  quarters  ending  the 
day  aforesaid,  became  due  and  was  still  in  arrear  -  the  defen- 
dant pleaded,  that  no  quarterns  rent  ending  the  25th  of 
March  then  became  due  according  to  the  provisions  of  the 
said  indenture,  in  manner  and  form  as  the  plaintiff  alleged  : 
and  the  court  held  the  plea  ill,  the  substantial  allegation 
being  that  the  rent  became  due  during  the  term,  and  the 
particular  day  specified  carrying  it  no  further;  and  that  it 
was  no  answer  to  that  allegation  to  say  that  the  rent  did  not 

(t)  Lanyon  V.  Canie,  2  Saiind.  165;  1   Vent.  91;  S.  C,  nom.  Leziuil,  or 

S.  C^  nom.  LangEii  v,  Canie,  1  Lev.  LlemaU,  v.  Gara,2  Keb.  505.  572.  588. 

294;  S.  C,  nom.  Hangon  v.  Came,  677.  And  see  Osborne  v.  Stare,  Lutw. 

1  Sid.  437;  S.  C,  nom.  Lion  v.  Carew,  432.  Nels.  Ed.  1718. 
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become  due  on  a  particular  day;  still  less  that  no  rent  was  in 
arrear  j  for  that  riens  en  arriere  was  no  plea  to  a  covenant  for 
pajrment  of  rent  on  a  particular  day  (a). 

A  short  period  of  indulgence,  usually  denominated  days  of 
grace,  beyond  the  prescribed  days  of  payment,  is  not  unfre- 
quently  conceded  to  the  lessee  by  the  reddendum;  as  where 
the  rent  is  made  payable  on  Michaelmas-day,  and  Lady-day, 
Sec.,  or  within  so  many  days  or  weeks  after  each  of  the  said 
days.  And  the  practice  is  adopted  by  courts  of  equity  in 
cases  of  leases  by  guardians  of  infants,  committees  of  lunatics, 
and  the  like  {b). 

This  alternative  being  introduced  for  the  benefit  of  the 
lessee,  to  him  only  belongs  the  election  of  paying  the  rent  at 
the  one  time  or  the  other ;  and,  therefore,  it  cannot  be  said 
to  become  absolutely  due  until  the  last  of  the  days  of  grace; 
nor  can  the  landlord  distrain  or  bring  an  action  of  debt  for  it 
before  (c) .  On  failure  of  payment  on  the  half-yearly  or  quar- 
terly day  specified,  the  last  day  of  indulgence  is  considered  as 
the  original  period  of  reservation  (rf) ;  and,  accordingly,  if  one 
make  a  lease,  yielding  by  the  year  a  pair  of  gilt  spurs  at  the 
feast  of  Easter,  or  twenty  shillings  at  the  feast  of  St.  Michael, 
unless  the  lessee  pay  the  spurs  at  Easter,  nothing  will  be  due 
tiU  the  feast  of  St.  Michael  {e). 

So,  if  a  lease  be  made  rendering  the  yearly  rent  of  20/.  at 
Michaelmas  and  Lady-day,  or  within  twelve  days  after  each 
of  the  said  feasts,  with  a  condition  that  it  shall  be  void,  if  the 
rent  be  behind  and  unpaid  by  the  said  space  of  twelve  days 
next  after  any  of  the  said  feasts  or  days  of  payment,  the  lessee 


(a)  Baden  v.  Flight,  3  Bing.  N.  C. 
685;  a  C.  4  Scott,  412;  S.  C.  4  Bing. 
N.  C.35;5Scott,273. 

(5)  Smith  V,  Doe  dem.  Jersey,  7 
Pri.  475.  515. 

(c)  Clun's  case,  10  Co.  127, a.;  S.C., 
nom.  Clnn  v,  Fisher,  Cro.  Jac.  809; 
S.  C,  nom.  Glover  v  Archer,  4  Leon. 
247.  Thomson  v.  Field,  Cro.  Jac.  499. 
Barvi'icke  v.  Foster,  Cro.  Jac.  227. 233; 
S.  C.  Yelv.  167;  I  Bulstr.  I ;  1  Brownl. 


&  Gold.  105;  2  Brownl.  220.  derke 
o.  Bovenden,  cited,  Cro.  Jac  233. 
Whitehcocke  v.  Fox,  1  Rol.  390.  Jos- 
selin  V.  Josselin,  4  Leon.  19.  Hare  v. 
Savil,  2  Brownl.  273;  1  BrownL  & 
Gold.  19.  Co.  Lit.  202,  a.  And  see 
Price  V.  Williams,  Cro.  Eliz.  380. 

(ri)  Ibid.  Smith  v.  Bustard,  I  Leon. 
141-2;  10  Co.  129,  a. 

(e)  10  Co.  128,  a. 
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will  have  twelve  days  after  the  twelve  days  to  pay  the  rent ; 
for  unless  it  be  paid  at  the  first  day^  it  is  as  much  as  if  it  were 
reserved  upon  the  twelfth  day  after  (/). 

So,  if  rent  be  reserved,  payable  at  the  feast  of  St.  John  the 
Baptist,  and  at  Christmas,  or  within  fourteen  days  after ;  the 
first  payment  to  be  at  Christmas  next  after  the  date,  the  lessee 
shall  have  fourteen  days  after  the  first  Christmas,  as  well  as 
any  other  day  of  reservation,  for  payment  of  his  rent  {g). 

Hence,  formerly,  if  a  man  seised  in  fee,  on  the  Ist  of  Octo- 
ber made  a  lease  from  the  feast  of  St.  Michael  then  last  past, 
yielding  to  him  and  his  heirs  the  yearly  rent  of  20/.  at  the 
feast  of  St.  Michael  or  within  one  month  after,  and  died 
between  the  feast  of  St.  Michael  and  the  end  of  the  month, 
his  heir  was  entitled  to  the  rent  as  incident  to  the  reversion, 
and  not  his  executor,  as  rent  in  arrear  (A). 

So,  where  certain  premises  were  demised  for  fifty  years,  if 
the  lessor  should  so  long  live,  yielding  and  paying  rent  at  the 
four  usual  feasts  or  terms  of  the  year,  viz.,  Chrietmas-day, 
Lady-day,  &c.,  or  within  thirteen  weeks  next  after  each  of 
the  said  feast  days,  by  even  portions,  and  the  lessor  died  on 
the  2nd  of  April ;  it  was  held,  that  her  executor  coidd  not 
recover  the  rent  for  the  quarter  determining  on  the  preced- 
ing Ijady-day;  because  the  disjunctive  was  added  for  the 
benefit  of  the  lessee,  at  whose  election  it  was  to  pay  the  rent 
on  the  feast  days  named,  or  to  avail  himself  of  the  period  of 
indulgence  allowed  by  the  reddendum  (i). 

For  the  same  reason,  if  the  lessor  between  the  feast  day 
and  the  last  day  of  indulgence  assign  over  the  reversion,  the 
assignee  will  be  entitled  to  the  rent  {k). 


(/)  Smith  V.  Bustard,  1  Leon.  U] ; 
dted,  10  Co.  129,  a.  WaUgrave  v. 
Moor,  dted,  10  Co.  129,  b.  Anon.  Dy. 
U2,  a.  pL  (50). 

(g)  Anom.  2  Show.  77. 

(A)  Clnn's  case,  10  Co.  128,  b.  129, 
a.;  S.  C,  nom.  Clun  v.  Fiaher,  Cro.  Jac. 
310;  S.  C.»  nom.  Glover  v.  Archer, 
4  Leon.  247.  Bhmdcn*6  case,  Cro. 
Eliz.  565.     Pilkinton  v.  Dalton,  Cro. 


Eliz.  575.  Barwicke  v.  Foster,  Cro. 
Jac  227-8;  S.  C.  1  Brownl.  &  Gold. 
105.  But  see  the  late  apportionment 
act  of  4  W.  4.  c.  22.  s.  2 ;  and  post, 
p.  130.  143. 

(t)  Clun's  case,  or  Clun  v,  Fisher, 
sup.  Glover  v.  Archer,  sup.  And  see 
4  W,  4.  c.  22.  s.  2,  and  post,  p.  130.  143. 

(k)  10  Co.  129,  a.  Cro.  Jac.  228. 
Whitchcocke  v.  Fox,  1  Rol.  390. 
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A  lease  was  made  for  five  years,  yielding  rent  at  Lady  and 
Michaelmas-day  yearly,  or  within  ten  days  after;  and  the 
lessor  brought  an  action  of  debt,  declaring  as  for  rent  due  at 
Michaelmas-day,  being  the  Michaelmas  when  the  five  years 
determined :  it  was  objected,  that,  as  the  term  expired  at 
Michaelmas,  and  the  rent  was  not  demandable  before  the 
ten  days  after,  the  lessor  could  not  recover,  and  to  this 
opinion  the  court  (Croke  excepted)  at  first  inclined;  but 
afterwards,  the  other  judges  yielding  to  Croke^s  opinion,  it 
was  held,  that  the  lessor  should  have  the  rent,  for  it  was 
reserved  yearly,  and  the  ten  days  added  should  be  expounded 
to  give  liberty  to  the  lessee  within  the  term  for  his  ease  to 
protract  payment ;  but  because  the  ten  days  after  the  last 
Michaelmas  were  out  of  the  term,  rather  than  the  lessor 
should  lose  the  rent  yearly  reserved,  the  law  would  reject  them. 
Yelverton  in  his  report  adds — "ytiorf  nota — a  good  reason''  (/). 

A  distinction,  however,  not  very  intelligible,  is  said  to 
exist  between  a  reservation  of  rent  at  a  certain  feast,  or  one 
month  after,  in  the  alternative,  with  a  condition  for  re-entiy 
on  non-payment ;  and  a  reservation  at  a  certain  feast,  with  a 
condition  annexed  that  if  the  rent  be  in  arrear  by  the  space 
of  one  month,  the  lessor  may  re-enter.  In  the  former  case,  if 
the  lessee  tender  the  rent  at  the  last  instant  of  the  feast  day, 
the  lessor  cannot  enter  for  a  forfeiture  upon  demand  made  at 
the  last  instant  of  the  month,  because  the  lessee  had  liberty 
to  pay  it  on  the  feast  day:  but,  in  the  latter  case,  it  is  said, 
that  the  lessee  cannot  prevent  a  forfeiture  by  tendering  the 
rent  at  the  last  instant  of  the  feast  day,  because  he  has  not 
such  liberty  and  election  as  in  the  other  case  (i»). 

But  where  one  made  a  lease  for  years,  rendering  rent  at 
Michaelmas,  with  a  proviso  for  re-entry  for  default  of  pay- 
ment at  Michaelmas  or  twenty  days  after,  and  the  lessee 
within  the  twenty  days  paid  the  rent  to  the  lessor's  servant, 

(0  Barwicke  v.  Foster,  Cro.  Jac.  Jac.  309,  distLngaiahed  from  Barwicke 

237.  233;  S.  C.  Yelv.  167;  1  Boktr.  1.  v,  Foster.    And  see  Ackland  v.  LuUey, 

1  BrownL  &  Gold.  105.  2  Biownl.220.  9  AdoL  &.  £11  879.  894;  S.  a  I  Per. 

Gierke  v.  BoTendoo,  cited  in  Cro.  Jac.  &  Da  v.  636. 

233,  in  support.    Cluu  v.  Fisher,  Cro.  (m)  Clunks  case,  10  Co.  129,  a. 
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who^  at  the  lessee's  request,  tendered  it  within  the  twenty 
days  to  the  lessor  himself,  who  refiised  to  receive  it ;  it  was 
held^  that  he  could  not  re-enter  upon  a  demand  made,  and 
failure  in  payment,  at  the  end  of  the  twenty  days,  the  tender 
by  the  servant  being  equivalent  to  a  tender  by  the  lessee 
himselfj  and  the  servant  being  deemed  in  this  respect  the 
agent  of  the  lessee  (n). 

According  to  Lord  Coke  (o),  there  are  four  times  of  pay- 
ment of  rent  issuing  out  of  land :  the  first,  voluntary  and 
not  satisfactory,  and  yet  good  to  some  special  purpose;  as  if 
the  lessee  pay  his  rent  before  the  day,  it  is  voluntary  and  not 
satisfactory,  for  tiQ  the  end  of  the  day  no  remedy  is  given  by 
the  law ;  but  if  it  be  paid  in  the  name  of  seisin  of  the  rent, 
although  it  shall  not  enure  by  way  of  satisfaction,  yet  it  shall 
give  a  sufficient  seisin  to  this  purpose  to  have  his  assize  {p) 
or  other  remedy  ;  for  the  law  takes  delight  in  giving  re- 
medy (9)  :  The  second  voluntary,  and  in  case  satisfactory, 
and  in  case  not;  as  if  the  rent  is  payable  at  the  feast  of 
Easter,  and  the  tenant  pays  the  rent  in  the  morning,  and  the 
lessor  dies  two  hours  before  noon  of  the  same  day ;  this  pay- 
ment was  voluntary,  and  yet  it  is  a  good  satisfaction  against 
the  heir  (r),  but  not  against  the  King :  The  third,  legal  and 
satisfiEkctory  absolutely,  and  not  coercive ;  legal  time  signifying 
a  convenient  time  before  the  last  instant  of  the  day,  which  is 
the  most  extreme  time,  and  is  satisfactory  and  not  coercive ; 
for  till  the  end  of  the  day  no  remedy  is  given  by  the  law  : 
The  fourth,  legal,  satisfactory,  and  coercive,  that  is  when  the 
rent  is  due  and  in  arrear. 


V. — With  reference  to  payment  in  case  of  fire,  §-c. 

If  the  lessee  desire  to  be  reUeved  jfrom  payment  of  rent 
in  the  event  of  the  premises  being  destroyed  by  fire,  flood, 

(«)  Gropp  0.  HambletoD,  Cro.  Eliz.  by  3  &  4  W.  4.  c  27.  b  36. 

48 ;  S.  C.  Mo.  223;  S.  C,  nom.  Cropp's  (9)  And  see  Co.  lit  3]  5,  a.    4  Co. 

cMe,  Godb.  38.  10,  a. 

(0)  Chin's  CMO,  10  Co.  127,  b.  (r)  See  now  4  W.  4.  c.  22.  8.  2. 

(p)  Writs  of  Msize  were  abolished 
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tempest,  lightning,  or  the  violence  of  a  lawless  mob,  he  must 
in^st  on  an  express  clause  of  exoneration  being  contained  in 
the  lease ;  for,  otherwise,  it  is  clear  that  the  total  destruction 
of  the  premises  by  either  of  those  means  forms  no  defence  to 
an  action  at  law  for  the  rent  {s).  His  liability  is  the  same 
whether  the  covenant  be  express,  or  arise  by  implication  from 
the  reddendum  {t).  If  he  hold  under  an  agreement,  not  by 
deed,  an  action  for  use  and  occupation  may  be  main- 
tained (f^). 

Whether  the  destruction  of  the  premises  by  fire  before  the 
day  named  in  an  agreement  for  taking  possession,  forms  a 
good  defence  to  an  action  on  the  case,  is  not  decided  {r). 
Lord  Kenyon,  having  looked  into  the  case  of  Belfour  v.  Wes- 
ton {y),  said,  that,  sitting  at  Nisi  Frius,  he  was  unwilling  to 
hold  anything  contrary  to  it,  though  it  differed  from  the  case 
of  Brown  v.  Quilter  {z) ;  but  that  he  was  disposed  to  be  of 
opinion  with  Lord  Northington,  who  was  a  very  great 
lawyer.    The  cause  was  ultimately  referred. 

The  principle  on  which  these  cases  have  been  determined 
rests  on  the  distinction  between  a  duty  imposed  by  law,  and 
one  voluntarily  undertaken  by  the  party  himself;  for,  in  the 
former  instance,  the  law  will  excuse  the  performance,  if  the 
party,  without  any  default  of  his  own,  be  rendered  incapable 
of  performing  the  obligation,  and  have  no  remedy  over ;  as, 
formerly,  in  the  case  of  waste  (a),  if  a  house  were  destroyed 
by  tempest,  or  by  enemies,  the  lessee  was  excused ;  but  in 
the  latter,  the  duty  must  be  performed,  if  possible,  notwith- 
standing any  inevitable  accident;  because  it  was  in  the 


{»)  40  E.  3.  6.  Paradine  v.  Jaoe, 
Al.  26;  S.  C.  Sty.  47.  Richards  Le 
Tavemer's  case,  Dy.  56,  a.  pi.  15. 
Monk  V.  Cooper,  2  Ld.  Raym  1477; 
S.  C.  2  Stra.  763.  Pindar  v.  Ainsley, 
cited,  1  Term  Rep.  312.  710.  Belfour 
V,  Weston,  1  Term  Rep.  310.  Doe 
dem.  EUis  v.  Sandham,  1  Term  Rep. 
710;  S.  C.  3  Swanst.  685.  Staines  v. 
Morris,  1  Ves.  &  B.  8.  13.  Hare  v. 
Groves,  3  Anstr.  692.  697.  Leeds  v. 
Cheetham,  1  Sim.  149. 


(t)  Paradine  v.  Jane,  Al.  27. 

(u)  Baker  v.  Holtpzaffell,  4  Taunt. 
45. 

(x)  Phillipson  v,  Leigh,  1  Esp. 
N.  P.  C.  398. 

(y)  Belfour  v.  Weston,  1  Term  Rep. 
310. 

(z)  Brown  v.  Quilter,  Amhl.  619; 
S.  C.  2  Eden,  219. 

(a)  The  writ  of  waste  waa  abolished 
by  3  &  4  W.  4.  c.  27.  s.  36. 
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power  of  the  party^  by  express  contract,  to  provide  against 
the  difficulty  {b). 

The  lessor  cannot  be  compelled  to  rebuild  or  repair  the 
premises,  unless  he  engage  to  do  so  (c) ;  and  even  then  his 
refusal  is  not  pleadable  in  bar  to  an  action  for  the  rent,  as 
the  uncertain  damages  recoverable  under  his  covenant  cannot 
be  offered  as  a  set-off  {d) ;  nor  is  the  tenant  entitled  at  law 
(whatever  he  may  be  in  equity)  to  a  suspension  of  the  rent 
during  the  time  that  will  be  occupied  in  the  rebuilding  or 
restoration  of  the  premises  {e).  And  we  may  here  observe, 
that  an  exception,  in  the  tenant's  covenant  to  repair,  against 
casualties  by  fire  or  tempest,  does  not  amount  to  a  covenant 
by  the  lessor  to  repair;  the  provision  being  introduced  for  the 
lessee's  benefit,  and  for  the  purpose  of  exempting  him  firom 
repairing  on  the  events  named  (/) ;  nor  can  the  lessor  be 
compelled  to  rebuild  under  his  covenant  for  quiet  enjoy- 
ment {ff). 

Lord  Northington  expressed  his  surprise  that  it  should  be 
looked  upon  as  so  clear  a  thing  that  there  should  be  no 
defence  to  an  action  at  law  for  rent  after  the  demolition  of 
the  premises  by  fire,  and  that  such  a  case  should  not  be  con- 
sidered as  much  an  eviction  as  if  it  had  been  an  eviction  of 
title  (A) ;  but  this  notion  was  successfiilly  combatted  by 
Chief  Baron  Macdonald  in  the  case  of  Hare  t^.  Oroves  (t) ; 
and  no  doubt  now  exists  that  the  cases  above  noticed  are 
decidedly  subversive  of  the  doctrine  implied  in  Lord  North- 
ington's  remark. 

Whether  the  equities  of  the  parties  under  such  circum- 
stances are  different  from  their  legal  rights  remains  to  be 
discussed. 


(6)  Paradioe  v.  Jane,  Al.  27. 

(c)  Pindar  v.  Ainafey,  dted  by 
BnUer,  J.,  in  Belfoor  v.  Weston^ 
1  Term  Rep.  312.  Steele  v.  Wright, 
1  Term  Rep.  708.     1  Vea.  &  B.  13. 

(d)  Monk  V.  Cooper,  2  Stra.  763. 
Wei^  V.  Waters,  6  Term  Rep.  488; 
cited  in  Hammond  v.  Toulmin,  7  Term 
Rep.  618. 


(e)  Leeds  v.  Cheetham,  1  Sim.  150. 
(/)  Weigall  V.  Waters,    6  Term 

Rep.  488.  Hare  «.  Grores,  3  Anstr. 
696. 

(ff)  Brown  v.  Quilter,  2  Ambl.  621 ; 
2  Eden,  219;  S.  C.  Serjt  HiU's  MSS. 
in  Lincoln's  Inn  Library,  vol.  x,  p.  405. 

(h)  Brown  r.  Quilter,  sap. 

(f)  Hare  v.  Groves,  3  Anstr.  693-7. 
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lu  Carter  v.  Cummins,  decided  in  1665^  and  the  earliest 
case^  perhaps,  to  be  found  on  the  subject,  the  tenant  of  a 
wharf,  which  by  an  extraordinary  flood  was  carried  away, 
brought  his  bill  to  be  relieyed  against  payment  of  rent ;  but 
the  only  relief  he  had  was  against  the  penalty  of  a  bond 
which  was  broken  for  non-payment  of  the  rent,  and  the 
lessor  was  ordered  only  to  bring  debt  for  his  rent  {k). 

The  case  of  Harrison  v.  Lord  North  (/)  came  before  the 
court  about  two  years  afterwards.  It  appeared,  that  the 
house  in  respect  of  which  the  rent  was  demanded,  was,  with- 
out the  tenant^s  consent,  converted  by  the  Parliament  during 
the  rebellion  into  a  hospital  for  maimed  soldiers,  and  thi^ 
the  tenant  had  previously  tendered  a  surrender  which  had 
been  refused.  An  action  of  debt  being  brought,  the  defend- 
ant filed  his  bill  for  relief.  The  Lord  Chancellor  took  time 
to  advise;  declaring  that,  if  he  could,  he  would  relieve  the 
tenant;  but  it  does  not  appear  what  decree  was  ultimately 
made. 

I  am  not  aware  of  any  case  on  the  subject  in  the  interval 
between  1667,  when  Harrison  v.  Lord  North  was  agitated,  and 
the  year  1764,  when  Brown  v.  Quilter  (?»)  came  before  Lord 
Northington.  The  lessees  there  covenanted  to  pay  rent  and 
to  repair,  but  the  latter  covenant  contained  an  exception 
against  accidents  by  fire.  The  lessor  having  insured  received 
the  insurance  money,  on  the  premises  being  burnt  down; 
and  Lord  Northington  thought  that  there  was  a  good  ground 
of  equity  for  an  injunction  against  an  action  for  the  rent,  till 
the  house  should  be  rebuilt,  and,  indeed,  as  we  have  seen  (n), 
his  lordship  expressed  his  surprise  that  it  was  stated  that  there 
was  no  defence  to  the  action  at  law ;  and  was  about  to  give 
directions  for  the  surrender  of  the  lease,  which  the  defendant 
by  his  answer  had  offered  to  take  back ;  but  the  plaintiff 

(Jc)  Carter  V.  Cummins,  cited,  1  Ch.  2  Eden,  219;  Serjt  Hill's  MSS.  in 

Ca.  84.    And  aee  Anon.  1  Dy.  33,  a.  Lincoln's  Inn  Libraiy,  vol.  x,  p.  405. 

pi.  (10).  And  see  Cutter  v.  Powell,  6  Term 

(0  Haniflon  v.  Lord  North,  1  Ch.  Rep.  323. 
Ca.  83.  (n)  Ante,  p.  121  of  this  Yolume. 

(m)  Brown  v.  Quilter,  2  Ambl.  619; 
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being  present  in  courts  and  choosing  to  continue  tenant 
without  having  the  house  rebuilt^  rather  than  to  give  up  the 
lease,  the  bill  was  dismissed  with  costs. 

As  Lord  Northington's  opinion  was  influenced  by  the  cir- 
cumstance of  the  insurance  money  having  been  received  by 
the  lessor,  (on  which  subject  a  few  words  will  be  offered  in 
the  sequel,)  the  case  can  scarcely  be  quoted  as  an  authority 
in  favor  of  the  tenant's  equity  to  be  relieved  from  the  pay- 
ment of  the  rent,  where  the  lessor  has  not  received  the  amount 
of  his  insurance. 

Little  or  no  information  can  be  obtained  from  the  loose 
note  of  the  case  of  Steele  v.  Wright  (o),  where  Lord  Apsley  is 
said  to  have  decided,  that  though  the  landlord  was  not  boimd 
to  rebuild,  yet  the  tenant  was  neither  obliged  to  rebuild,  nor 
to  pay  rent,  till  the  premises  were  rebuilt. 

But  there  are  later  cases  which  put  the  tenant's  liability 
beyond  the  reach  of  controversy. 

Li  Hare  r.  Groves  (p)  the  early  authorities  were  reviewed 
and  commented  on;  and  the  court,  after  taking  time  for 
deliberation,  determined,  that  there  was  nothing  to  affect  the 
conscience  of  the  party;  that,  by  the  misfortune  which  had 
happened,  both  parties  were  damnified;  the  lessee  during 
the  lease ;  the  lessor  after  its  expiration ;  and  that  there  was 
no  equity  to  throw  the  whole  of  the  burthen  upon  one  of  the 
parties  whose  equity  was  certainly  equal  to  that  of  the  other. 
It  is  observable,  that  the  premises  had  been  used  for  a  busi- 
ness which  greatly  increased  the  chance  of  fire;  but  the  court 
cautiously  guarded  against  their  decision  being  supposed  to 
be  founded  on  any  evidence  of  that  circumstance ;  the  Chief 
Baron  declaring,  that  it  rested  upon  the  general  ground  that, 
the  equity  of  the  parties  being  equal,  the  rule  of  law  must 
prevail  (q). 

Lord  Eldon,  in  Holtzapffel  v.  Baker  (r),  approved  of  this 


(o)  Steele  v,  Wright,  died,  1  Term  (q)  3  Anstr.  699. 

Rc^.708y  before  Lord  Apsley  in  1773.  (r)  Holtzapffel  v.  Baker,   18  Vea. 

(p)  Hare  v.  Groves,  3  Anstr.  687.  115;  S.  C.  4  Taont.  45.     And  see 

A.D.  1796.  1  Ves.  &  B.  13. 
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solemn  determination^  as  he  termed  it^  and  avowed  his  inabi- 
lity to  perceive  the  equity  of  the  lessee ;  and  the  more  recent 
case  of  Leeds  t?.  Cheetham  {s),  before  Sir  John  Leach^  V.  C, 
is  to  the  same  effect. 

The  tenant  is  equally  liable  to  the  payment  of  the  rent, 
although  his  covenant  to  repair  contain  an  exception  against 
damage  by  fire ;  for,  as  observed  by  Macdonald,  C.  B.  (/),  the 
exception  is  merely  negative :  it  saves  the  lessee  from  one  of 
the  duties  to  which  he  would  otherwise  have  been  liable,  in 
that  event,  under  the  general  covenant  to  repair ;  but  that 
does  not  necessarily  excuse  him,  in  the  same  event,  from  all 
the  other  duties  to  which  he  has  made  himself  liable ;  and 
there  does  not  seem  to  be  any  connection  between  this  saving 
and  the  covenant  for  payment  of  rent. 

Instead  of  relying  on  the  solvency  of  his  tenant,  the  land- 
lord frequently  adopts  the  precaution  of  insuring  the  premises 
at  his  own  expense ;  and  hence  a  question  has  arisen,  whether 
the  circumstance  of  his  receiving  the  amount  of  the  insiu*ance, 
on  the  destruction  of  the  premises  by  fire,  noses  an  equity 
in  the  tenant^s  favor.  It  is  clear  that  he  cannot  avail  himself 
of  it  at  law(tt). 

Lord  Northington,  in  the  case  of  Brown  v.  Quilter  {x), 
expressed  a  clear  opinion  that  the  lessor  should  not  keep  the 
house,  or  its  value,  and  receive  the  rent  also,  but  should 
either  put  it  down  again  for  the  use  of  the  lessee,  or  remit 
the  rent;  and  the  subsequent  case  of  Campden  v.  More- 
ton  {y)  was  decided  by  him  accordingly ;  and  Macdonald, 
C.  B.,  in  Hare  v.  Groves,  thrice  (^r)  noticed  that  the  circum- 
stance of  the  lessor,  in  the  former  cases,  having  received  the 
money  on  his  insurance  might  distinguish  them  from  the  one 
before  him.  The  express  point,  however,  received  a  judicial 
determination  in  the  late  case  of  Leeds  v,  Cheetham  (a).     It 

(«)  Leeds  v.  Cheetham,  I  Sim.  146.  (y)  Campden  v.  Moreton,  Serjeant 

(0  Hare  v.  Groves,  3  Anstr.  696.  Hill's  MSS.  in  Lincoln's  Inn  library, 

Weigall  V.  Waters,  6  Term  Rep.  488-9.  vol.  x,  p.  403;  2  Eden,  219. 

(«)  Pindai*  u.  Ainsley,  1  Term  Rep.  (z)  3  Anstr.  694.  698-9. 

312.  (a)  Leeds  v,  Cheetham,  1  Sim.  146. 

(x)  Brown  v.  Quilter,  sop. 
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appeared^  that  the  lessee  covenanted  generally  to  pay  the  rent 
during  the  term^  and  to  repair  the  inside  of  the  premises; 
and  the  lessor,  to  maintain  the  outside  in  good,  substantial, 
and  tenantable  repair.  The  latter  insured  the  premises,  and, 
on  their  destruction  by  fire,  received  the  amount  of  his  policy. 
The  Vice  Chancellor,  Sir  John  Leach,  after  noticing  the  legal 
rights  of  the  parties,  proceeded  thus: — ''It  appears  to  me  that 
in  this  respect  equity  must  follow  the  law.  The  plaintiff 
might  have  provided  in  the  lease  for  a  suspension  of  the  rent 
in  the  case  of  accident  by  fire ;  but  not  having  done  so,  a 
court  of  equity  cannot  supply  that  provision  which  he  has 
omitted  to  make  for  himself,  and  it  must  be  intended  that 
the  purpose  of  the  parties  was  according  to  the  legal  effect  of 
the  contract.  With  respect  to  the  equity  which  the  plaintiff 
alleges  to  arise  from  the  defendant's  receipt  of  the  insurance 
money,  there  is  no  satisfactory  principle  to  support  it.  The 
defendant  having  so  contracted  with  the  plaintiff  as  to  render 
himself  liable  to  rebuild  the  outer  work  of  the  factory,  in  case 
of  accident  by  fire,  has  very  prudently  protected  himself  by 
insurance  from  the  loss  he  would  otherwise  have  sustained  by 
such  an  accident.  But  upon  what  principle  can  it  be  that 
the  plaintiff^s  situation  is  to  be  changed  by  that  precaution 
on  the  part  of  the  defendant  with  which  the  plaintiff  had  no- 
thing whatever  to  do  ?  The  plaintiff  has  sought  his  protec- 
tion in  the  contract  by  the  covenant  which  he  has  required 
firom  the  defendant,  and  to  those  covenants  must  he  alone 
resort.^'     The  question,  therefore,  is  now  at  rest. 

The  notion  formerly  entertained  (6)  of  an  offer  by  the 
tenant  to  surrender  the  premises  to  the  lessor  forming  a 
ground  for  the  interposition  of  equity  in  favor  of  the  former, 
is  exploded  (c). 

(h)  Brown  v.  Quilter,  sop.    Cutter      v.  Holtpzaffell,  4  TauDt.  46. 
V.  Powell,  6  Term  Rep.  323.    Baker  (c)  Holtzapffel  v.  Baker,  18  Vee.  1 15. 
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Section  IV. — Of   the   general  rules   for  construing 

THE    reddendum. 

It  is  difficult  to  collect  any  general  rule  for  the  construc- 
tion of  the  reddendum^  so  much  at  variance  are  the  dicta  on 
the  subject ;  for  sometimes  we  see  it  advanced^  that  words  of 
reservation,  being  the  words  of  the  lessor,  shall  be  construed 
most  strongly  against  him,  and  most  favorably  for  the 
lessee  (d) ;  at  others  it  is  said,  that  reservations  have  ever 
been  according  to  the  reason  and  equity  of  the  thing  (e) ; 
that  the  construction  is  to  be  governed  by  the  intent  (/) ; 
and  that  the  law  favors  them  {g),  and  will  use  all  industry 
imaginable  to  render  them  conformable  to  the  estate  (A). 
The  severity  of  the  former  principle  seems  to  have  yielded  in 
a  great  degree  to  the  liberality  of  the  latter.  And  we  accord- 
ingly see  it  laid  down  by  Plowden  (i),  and  confirmed  by 
Coke  {k),  that  such  construction  shall  be  made  in  case  of 
reservation  of  rent,  that  the  lessor  shall  not  lose  his  rent  at 
any  day.  And  in  the  book  last  mentioned  (/),  a  note  of  the 
Lord  Dyer  is  referred  to  (m),  which  is  said  to  prove  that 
reservations  shall  be  expounded  according  to  the  reasonable 
intention  of  the  parties,  to  be  collected  by  the  words  of  their 
deed.  So,  in  the  case  of  Pigot  v.  Bridge  (n),  where  a  lease 
was  made,  to  hold  from  Michaelmas,  1661,  to  Michaelmas, 
1668,  paying  rent  half  yearly,  and  the  lessee  contended  that 
he  was  not  bound  to  pay  the  rent  of  the  half  year  terminating 
at  Michaelmas,  1668,  as  there  was  not  a  perfect  half  year, 
the  last  day  being  excluded  (o),  the  court  held,  that  although, 


(d)  Shury  v.  Brown,  3  Bulstr.  329. 
Anon.  3  Dy.  376,  b.  377,  a.  pi.  (27). 
Thomson's  case,  Latch,  45.  257.  Bar- 
wicke  V.  Foster,  Yelv.  167;  S.  C. 
1  Brownl.  &  Gold.  105;  2  Brownl.  220; 
Cro.  Jac.  227. 233;  1  Bulstr.  1.  Smith 
V,  Newsam,  or  Nusam,  Yelv.  1 89 ;  S.  C. 
1  Brownl.  &  Gold.  108;  1  Bulstr.  48. 

(«)  Per  Hale  C.  J.,  1  Vent  161. 


(/)  Pigot  V.  Bridge,  1  Vent  292. 

(g)  Per  Jones,  J.,  Latch,  266. 

Ih)  Per  Hale,  C.  J.,  1  Vent  162. 

(»)  Hill  V.  Grange,  Plowd.  171. 

(k)  10  Co.  107,  a. 

(0  10  Co.  107,  b. 

(m)  3  Dy.  376,  b.  377,  a.  pi.  (27). 

(n)  1  Vent  292. 

(o)  As  to  this,  see  ante,VoL  1 ,  p.  669. 
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m  pleadings  usque  tale  festum  would  exclude  that  day^  jet,  in 
the  case  of  a  reservation^  the  construction  was  to  be  governed 
by  the  intent. 


Section  V. — As  to  the  suspension^  extinguishment,  and 

AFFOBTIONMENT  OF  RENT  BT  CIRCUMSTANCES  INDEPENDENT 
OF    THE    ORIGINAL    CONTRACT. 

Though  the  rent  be  primarily  payable  at  the  time,  in  the 
mode^  and  to  the  amount,  specified  in  the  reddendum,  a 
material  alteration  in  the  relative  rights  of  the  parties  may  be 
effected  by  drcumstances  independent  of  the  original  con- 
tract^ which,  according  to  their  kind,  may  cause  a  total  sus- 
pension or  extinguishment  of  the  rent,  or  call  for  its  appor- 
tionment. The  doctrines  of  suspension,  extinguishment,  and 
apportionment,  therefore,  must  not  be  passed  over  in  silence. 
And  we  may  take.  First,  the  case  of  a  total  suspension  or 
extinguishment ;  and.  Secondly,  the  case  of  apportionment ; 
apportionment  being  considered  alike  with  reference  to  estate 
and  time. 


I.  As  to  a  total  suspension  or  extinguishment. 
It  is  well  settled,  that  if  the  lessor  wrongfully  expel  his 
lessee  from  any  part  of  the  demised  premises,  there  will  be  a 
total  suspension  of  the  rent  (j9),  at  least  until  re-entry  by  the 
lessee  [q) ;  for  the  lessor  cannot  so  apportion  his  own  wrong 
as  to  enforce  the  lessee  to  pay  anything  for  the  residue  (r). 
The  reason  given  by  Gilbert  is,  that  no  man  might  be  eneou- 


(p)  Co.  Lit  148,  b.  Walker's  case, 
3  Co.  22,  a.  b.  Rawlyns's  case,  4  Co. 
62,  a.  b.  3rd  resolntton.  Aseongh's 
ease,  9  Co.  135,  a.  Hodgkins  v.  Rob- 
son,  1  Vent.  276;  S.  C,  nom.  Hodgson 
V.  Thomborongh,  2  Lev.  143;  S.  C. 
Hodgkms  v.  Thomborough,  Pollexf. 
141,  ed.  1702;  S.  C.  3  Keb.  500.  505. 
518.  541.  557.  Cibel  v.  HiU,  1  Leon, 
no.  Harrison's  case,  Clayt  34. 
Barker  r.  FletweD,  Godb.  69.    Page 


V,  Parr,  Sty.  432.  Dalston  v.  Reeye, 
1  Ld.Raym.77.   Bushell  v.  Leehmore, 

1  Ld.  Raym.  369.   Nealev.  Mackenzie, 

2  Crompl  Mees.  &  Ros.  84. 100;  S.  C. 
1  Gale,  119;  5  Tyrw.  1106;  S.  C.  in 
Error,  1  Mees.  &  Wei.  747;  2  Gale, 
174.    Gilb.  on  Rents,  p.  178. 

(g)  CSbel  v.  Hill,  sup.  Page  v.  Parr, 
sup.  Timbrell  v.  Bullock,  Sty.  446. 
Neale  v.  Mackenzie,  snp. 

(r)  Hodgkins  v.  Robson,  sup. 
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raged  to  hinder  or  disturb  his  tenant  in  possession  [s).  Nor 
will  equity  afford  him  any  assistance  (^).  And  where  the 
books  speak  of  an  apportionment  in  case  of  entry  by  the 
lessor  upon  part,  they  are  to  be  understood,  as  we  shaU  see 
more  fully  hereafter  {u),  to  refer  to  a  lawful  entry,  as  upon  a 
surrender,  forfeiture,  or  the  like,  where  the  rent  will  be  law- 
fully extinct  in  part  (a?). 

To  occasion  a  suspension  of  rent,  however,  there  must  be 
an  actual  eviction  or  expulsion  of  the  lessee.  A  mere  tres- 
pass by  the  lessor  will  not  effect  it  (y).  Therefore,  where  a 
lessor  commanded  the  breaking  of  a  partition  wall  in  the 
house  demised,  it  was  held  not  to  amount  to  a  re-entry  {z). 
So,  in  replevin,  a  plea  in  bar,  that  the  lessor  entered  upon 
the  demised  premises,  and  pulled  down  the  roof  of  a  summer 
house^  whereby  the  lessee  had  been  deprived  of  the  use 
thereof,  was  held  insufficient,  as  it  did  not  amount  to  a  plea 
of  eviction  (a). 

« 

Cherboum  v.  Rye  (A)  never  received  a  final  determination, 
and  even  at  the  mooting  of  it  Fenner  and  Clench  doubted  {c). 

So,  where  a  lessor,  in  his  office  of  sheriff,  wrongfully  evicted 
his  lessee,  it  was  held  that  the  rent  was  not  suspended  {d). 

In  an  early  case(e),  an  action  of  debt  was  brought  for 
rent.  The  defendant  pleaded  that,  before  the  rent  became 
due,  the  plaintiff  entered  upon  him,  but  did  not  say,  that  he 
expelled  him,  or  held  him  out ;  so  issue  was  taken  non  intra- 
vit,  and  being  found  for  the  defendant,  judgment  was  given 
for  him ;  for  though  the  plea  in  bar  was  insufficient,  yet  the 
verdict  was  full  to  the  issue. 

So,  where  to  an  action  of  covenant  for  non-payment  of  rent 


(s)  Gilb.  on  Rents,  179. 

(t)  Vincent  v.  Beverlye,  Noy,  82. 
Staanee  v.  Morris,  1  Yes.  &  B.  14. 

(«t)  Post,  p.  1.33. 

(as)  Co.  lit.  148,  b. 

(y)  Hunt  V.  Cope,  Cowp.  242.  Roper 
V.  Lloyd,  T.  Jo.  148.  Haydon  v.  God- 
sale,  Palm.  150.  Bushellv.  Lechmore, 
1  Ld.  Raym.  369.  Smith  v.  Raleigh, 
3  Campb.  513. 


(z)  Harrison's  ease,  Clayt  34. 

(a)  Hwit  V,  Cope,  sup.  Reynolds 
V.  Buckle,  Hob.  326.  See,  however, 
Dorrel  v,  Andrews,  Hob.  190. 

(&)  Cro.  Eliz.  341. 

(c)  Cowp.  243,  per  Ld.  Mansfield. 

(d)  Vochell  V.  Dancastell,  Mo.  891. 

(e)  Reynolds  v.  Buckle,  Hob.  326. 
But  see  Jones  v.  Bodiimer,  Comb.  379. 
880. 
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on  a  demise  of  the  tolls  of  a  turnpike  road,  the  defendant 
pleaded,  that,  before  the  rent  became  due,  the  jlainiiS  eyUered 
into  a  portion  of  the  tolls,  and  ejected  and  expelled  the 
defendant  from  the  possession  thereof;  and  the  plaintiff 
replied  that  he  did  not  enter  into  the  said  portion  of  the  tolls, 
and  eject  and  expel  the  defendant  from  the  possession  thereof; 
the  replication  was  held  to  be  good  on  special  demurrer  (/). 

In  like  manner,  an  eviction  by  a  stranger  claiming  by  title 
paramount  the  lessor  will  suspend  the  rent  falling  due  after 
the  eviction  {g) ;  for  an  action  of  debt  will  lie  for  rent  pre- 
viously accrued  (A). 

Where  a  lessor  brought  an  action  of  covenant  against  his 
lessee,  assigning  breaches  in  not  repairing,  in  converting  mea- 
dow into  tiUage,  in  depasturing  orchards,  in  cutting  wood  from 
the  hedges,  and  in  assigning  without  license  (i),  a  plea  that, 
after  the  defendant  had  taken  possession  of  the  premises,  one 
A.  B.,  having  full  authority  from  the  plaintiff,  entered  upon 
parcel  of  the  premises,  and  ejected  the  defendant,  and  kept 
him  so  ejected  from  thence  hitherto,  and  committed  certain 
specified  grievances,  whereby  the  defendant  was  deprived  of 
the  benefit  he  otherwise  would  have  made  from  his  occupation 
of  the  premises,  but  without  stating,  except  as  above,  that 
the  defendant  had  quitted  possession,  was  held  bad  on 
demurrer  to  the  replication  {j). 

And  where,  to  an  action  of  covenant  for  non-payment  of 
rent  contained  in  a  lease   of  a  parsonage,  the  defendant 


if)  Palmer  v,  Godden,  9  Dowl.  Pr. 
Ga,  248;  S.  C.  in  Exch.  Cb.,  reversmg 
the  dedBon  of  the  court  below,  1  Dowl. 
Vr.  <X  N.  S.  673. 

(g)  Daj  V.  Austin,  Cro.  Eliz.  398. 
BaynUm  v.  Bobbet,  2  Vent  67.  68. 
Sopmni  v.  Skurro,  Yelv.  1 8.  Shelbury 
V.  Seotsford,  Ydv.  22-3.  Dalston  v. 
Reeve,  1  Ld.  Raym.  77.  Jordan  v. 
Twella,  Ca.  temp.  Hardw.  171.  Cooper 
V.  Young,  Fortesc.  360.  Hayne  v. 
Mahbj,  STermRep.  438.  441.  Bum 
IT.  Phelps,  1  Stark.  94.  Taylor  v. 
Zamira,  6  Taunt  524-8.  Pope  v.  Biggs, 
9  Barn.  &  Crea.  245. 252;  S.  C.  4  Man. 

VOL.  II. 


6  Ry.  193.  Simons  v,  Farren,  1  Bing. 
N.  C.  272;  S.  C.  4  Mo.  &  Sc.  672. 
Stunes  V,  Morris,  1  Ves.  &  B.  8.  14. 
Franklin  v.  Carter,  1  Man.  Gra.  &  Sc. 
750;  S.C.  Dowl.  &  Lownd.213.  Boodle 
V,  Cambell,  8  Scott's  N.  R.  104;  S.  C. 

7  Man.  &  Gra.  386;  2  DowL  &  Lownd. 
66. 

(h)  Baynton  i;.  Bobbet,  2  Vent  68. 
BooAe  V.  Cambell,  sup. 

(t)  There  was  no  breach  laid  for 
non-payment  of  rent 

(j)  Newton  v.  AUin,  1  Q.  B.  518; 
S.  C.  1  Ga.  &  Day.  44. 
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pleaded  that^  before  any  day  of  payment  of  the  rent  incurred, 
one  A.,  ordinary  of  the  same  place^  sequestered  the  said  par- 
sonage for  non-payment  of  the  first  fruits,  the  court  held  the 
plea  to  be  bad,  as  it  did  not  show  that  any  act  was  done  by 
the  plaintiff  himself  in  his  default  {k). 


II. — As  to  apportionment. 

And,  first,  with  reference  to  the  land  demised,  and  the 
estate  therein. 

By  common  law,  a  reversion  is  severable  in  point  of 
estate  (/),  and  it  follows,  upon  the  maxim,  accessorium  sequi- 
tur  naiwram  sui  principalis,  that  a  rent-service  incident  to 
a  reversion  may  be  apportioned  also  (m).  The  severance  of 
the  reversion  may  be  effected  by  four  means :  1.  By  the  act 
of  God ;  2.  By  the  act  of  law  ;  3.  By  the  act  of  the  parties  ; 
4.  By  the  act  of  strangers.  We  will  take  each  branch  in  its 
turn ;  premising  that,  by  a  severance  of  the  reversion  by  the 
act  of  the  parties,  the  power  of  re-entry  usually  reserved  to 
the  lessor  is  determined  as  to  a  subject  (n),  but  not  as  to  the 
crown  (o). 

1.  By  the  act  of  God. 

It  is  laid  down  in  Boilers  Abridgment  {p),  that  if  part  of 
land  in  lease  be  burnt  by  wildfire,  there  shall  not  be  an 
apportionment,  because  the  land  remains,  and  cannot  be 
consumed,  but  that  some  advantage  may  be  made  of  it. 

So,  if  part  of  the  land  demised  be  surrounded  by  firesh 
water,  there  shall  not  be  an  apportionment,  because  the  soil 
remains,  and  the  lessee  exclusively  shall  have  the  fish  in  the 
water,  and  it  can  by  ordinary  intendment  be  regained  (q). 


(i)  Jeakill  V.  Linne,  Hetl.  54.  Anon.  Syms,  Cro.  Eliz.  815.     KnightVi  case, 

Dal  44.  pi.  30,  semb.  S.  C.  5  Co.  54,  b.  2nd  reeolution;  S.  C.  Mo. 

(0  2  Inst.  504.  199.    Bliss  v.  Collins,  1  Jac.  &  Walk. 

(m)  Ibid.  184,  ar^f*- 

(n)  Co.  Lit.  215,  a.    Winter's  case,  (o)  Knight's  case,  sup. 

8  Dy.  308,  b.    Appowell  v.  Monnoux,  Q))  I  Rol.  Ab.  236.  pi.  3.    Richards 

Mo.  97,  semb.  S.  C.     Dumpor's  case,  Le  Taremer's  case,  1  Dy.  56,  a. 

4  Co.  119,  b.;  S.  C,  nom.  Dumper  v.  (q)  1  Rol.  Ab.  236.  pi.  1. 
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But  it  is  otherwise  if  it  be  surrounded  by  the  sea,  because 
there,  although  the  soil  remains  to  the  lessor,  the  water  is 
part  of  the  sea,,  and  so  is  common  for  every  man  to  fish  in,  as 
well  as  the  lessee,  and  there  is  no  possibility  of  his  regaining 
it  by  ordinary  intendment  (r). 

These  cases,  it  will  be  observed,  refer  to  an  apportionment 
on  a  severance  of  the  lands  demised. 

2.  By  the  act  of  law. 

The  rent  will  also  be  apportioned,  on  a  division  among 
several  of  the  estate  of  reversion  in  all  the  demised  premises ; 
as  if  a  reversion  descend  to  coparceners,  and  a  partition  be 
made  between  them  {s) ;  or  if  a  moiety  (/)  of  the  reversion  be 
extended  under  an  elegit  {u) ;  or  if  a  widow  be  entitled  to 
dower  (a?). 

And  where  land  was  let  at  84/.  a  year,  and  the  lessor 
devised  28/.,  parcel  of  the  rent,  to  his  three  sons,  severally  to 
every  of  them  a  third  part,  it  was  held,  that  one  of  them 
might  bring  an  action  of  debt  for  his  part,  in  the  same  manner 
as  if  the  reversion  had  been  so  devised  (y). 

So,  if  the  reversion  in  respect  of  one  part  of  the  premises 
be  transmitted  to  one,  and  of  another  part  to  another;  as  if  a 
man  make  a  lease  of  freehold  and  copyhold  lands,  rendering 
an  entire  rent,  and  the  copyholds  descend  to  one,  and  the 
freeholds  to  another  {z) ;  or  if,  being  seised  of  one  acre  in 
fee,  and  of  another  for  a  term  of  years,  he  lease  both  at  an 
entire  rent,  and  the  fee  descend  to  his  heir,  and  the  term 
devolve  on  his  executor  (a) ;  or  if,  being  seised  of  land  at  the 


(r)  Ibid.  Richard  Le  Taverner's 
case,  1  Dj.  56,  a.  eont. 

(«>  Ewer  V.  Moyle,  Cro.  Eliz.  771. 
1  BoL  Ab.  236.  pL  4.  This  is  partly 
by  act  of  law,  and  partly  by  act  of  the 


(0  See  iiowl&2yictc.  110.8.13. 
and  2  Vict  c.  11.  a.  5. 

(«)  Cambeira  case,  1  Rol.  Ab.  237. 
pL4. 

(x)  1  Rol.  Ab.  237.  pi.  5. 

(y)  Arda  v.  WaUdn,  Cro.  Eliz.  637. 
651;  S.  C,   nom.    Arge  v.  Watkins, 


1  R<^.  Ab.  234.  pi.  4.    Bliaa  v.  Collins^ 

5  Bam.  &  Aid.  876.  882;  S.  C.  1  Dow. 

6  Ry.  291.   Rivis  v,  Watson,  5  Mees. 
&  Wei.  255. 

(z)  Harding^s  case,  Godb.  139. 

(a)  Moodie  v.  Gamance,  3  Bulstr. 
153;  S.  C.,noin.  Moody,  or  Moodie,  ». 
Gamon,  Mo.  848;  1  Rol.  330.  367; 
I  Rol.  Ab.  237,  pi.  3;  S.  C.,nom.  Wood 
V,  Germons,  Cro.  Jac.  390.  And  see 
Doe  dem.  Vanghan  v.  Meyler,  2  Mau. 
&  Selw.  276. 
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common  law^  and  land  in  borough  English^  he  let  both  toge- 
ther^ and  the  reversion  of  the  one  descend  to  the  heir  at  the 
common  law^  and  of  the  other  to  the  heir  by  the  custom  {b) ; 
in  each  of  these  cases  the  rent  will  be  apportioned^  and  follow 
the  course  of  the  reversion. 

At  one  time  it  was  much  doubted  whether  an  apportion- 
ment could  take  place  upon  a  severance  of  the  reversion  by  a 
devise,  which  was  said  to  be  the  act  of  the  lessor  (c) ;  but  it 
was  afterwards  agreed  that  it  could,  as  the  severance  was  not 
by  the  act  of  the  party,  but  by  the  law,  viz.,  the  statute  of 
Wills  (rf). 

8.  By  the  act  of  the  parties. 

Formerly,  an  impression  appears  to  have  prevailed,  that  a 
lessor  could  not  render  the  rent  apportionable  by  dividing 
the  reversion  by  conveyance ;  though  he  might  by  devise  (c) ; 
and  Serjeant  Benloes  is  reported  to  have  given  it  as  his 
opinion,  in  Hil.  6  &  7  E.  6,  that,  by  severance  of  part  of  the 
reversion,  the  entire  rent  was  lost,  as  no  contract  could  be 
apportioned  (/) ;  but  this  position  has  lost  all  claim  to  con- 
fidence (^);  and  it  is  settled,  that,  however  the  reversion 
may  be  severed  by  the  reversioner's  disposing  among  several 
either  of  the  estate  of  reversion,  or  of  the  property  demised, 
the  rent  will  be  apportioned  among  the  several  owners  of 
the  reversion  (A). 

Thus,  if  a  copyholder  in  fee  lease  for  years,  with  the  lord's 
license,  and  then  surrender  the  reversion  of  a  moiety  to  the 
use  of  one,  who  is  admitted  accordingly,  the  surrenderee  will 
be  entitled  to  a  moiety  of  the  rent,  and  may  distrain  and 


(6)  Ewer  v,  Moyle,  Cro.  Eliz.  771. 

(c)  See,  as  to  apportionment  by  the 
act  of  the  parties,  infra,  in  this  page. 

(d)  Ewer  v,  Moyle,  Cro.  Eliz.  771 ; 
S.  C.  1  Rol.  Ab.  235.  pi.  8.  Huntley's 
case,  3  Dy.  326,  a.;  S.  C.  Huntley  v. 
Roper,  1  And.  21. 

(e)  Huntley's  case ;  Huntley  v.  Roper, 
sup.  Ruahden's  case,  1  Dy.  4,  b. 
Ewer  V.  Moyle,  Cro.  Eliz.  771;  S.  C. 
J  Rol.  Ab.  235.  pi.  8. 

(/)  13  Co.  68;  1  Rol.  Ab.  234.  pi.  2. 


Co.  Ldt  148,  a.  2  Inst  504. 

{g)  Collins  v,  Haxding,  13  Co.  58; 
S.  C.  1  Rol.  Ab.  234.  pi.  2.  Hodgkins 
V,  Robson,  1  Vent  276 ;  S.  C,  nom. 
Hodgson  t*.  Thomborongh,  2  Lev.  143; 
S.  C.,non].  Hodgkins  o.  Thomboroagb, 
PoUexf.  141,  Ed.  1702;  S.  C.  3  Keb. 
500.  505.  518.  541.  557. 

(h)  Ibid  2  Inst  504.  West  v.  Las- 
sels,  Cro.  Eliz.  851 ;  1  Rot.  Ab.  234. 
pi.  3.  Bliss  V.  Collins,  5  Bam.  &  Aid. 
876.  882;  S.  C.  1  Dow.  &  Ry.  291. 
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avow  for  it  (i);  though  where  one  seised  in  fee  of  two  acres  oi 
land^  the  one  freehold^  the  other  copyhold^  and  having  the 
lord's  license  to  demise  the  copyhold,  let  the  two  acres  at  one 
entire  rent,  and  afterwards  granted  the  reversion  of  the  &ee- 
holdy  the  tenant  attorning  {k),  and  on  the  same  day  surren- 
dered the  copyhold  to  the  use  of  the  same  party,  who  was 
afterwards  admitted,  it  was  held  not  to  be  necessary  for  the 
assignee  of  the  reversion  to  bring  two  actions  in  respect  of 
the  several  conveyances,  the  two  estates  constituting  but  one 
reversion  in  his  hands  (/). 

In  like  manner,  the  rent  will  be  apportioned  if  the  lessor 
grant  parcel  of  his  reversion  to  the  lessee  {m);  or  to  the  lessee 
and  a  stranger  (n) ;  or  if  the  lessor  lawfully  (o)  re-enter  upon 
part  of  the  land  demised,  as  if  the  lessee  surrender  part  to 
him  {p);  or  if  the  lessor  enter  for  a  forfeiture  in  part  {q),  or 
by  special  condition  for  re-entry  into  part  (r) ;  or  where, 
before  tlie  late  limitation  act  («),  he  recovered  part  of  the 
land  in  an  action  of  waste  (/). 

In  Ascough's  case  [u),  it  was  said,  that  a  rent  could  not  be 
suspended  in  part,  and  in  esse  for  port,  in  respect  of  the  land 
out  of  which  it  was  issuing;  the  position,  however,  has  been 
overruled  (v).    Brooke's  Abridgment  (^)  was  cited  in  support 


(t)  Swiimerton  v.  Miller,  Hob.  239; 
&  C.  1  RoL  Ab.  235.  pL  15. 

(ib)  Attomineiit  was  rendered  un- 
necesaary  by  tfaestatateof  4  &  5  Anne, 
e.  16.  B^  9. 

(I)  CoUmB  V.  Harding,  Cro.  Eliz. 
606;  &  C.  Mo.  544;  13  Co.  57;  S.  C, 
nom.  Harding's  case,  Godb.  1 39.  3  Dy. 
326,  a.  n.  (1);  1  RoL  Ab.  234.  pi.  2. 

(m)  Anon.  Mo.  114.  pL  255. 

(»)  Ewer  V.  Moyle,  Cro.  Eliz.  771. 
772. 

(o)  Tbe  eifect  of  an  unlawfiil  re- 
entry by  the  leaser  has  already  been 
noticed.     Ante,  p.  127  of  this  volume. 

0>)  Co.  Lit  148,  a.  Walker's  case, 
3  Co.  22,  a.  b.  1  Rol.  Ab.  235.  pi.  12. 
Fishe  V.  Campion,  1  BoL  Ab.  234.  pL  5. 
235.  pL  12.  Anon.  Mo.  114.  pL  255. 
Smith  V.  Malines,  Cro.  Jac.  160.    Col- 


lins V,  Harding,  13  Co.  57-8;  S.  C, 
nom.  Harding's  case,  Godb.  1 39.  Neale 
V.  Mackenzie,  2  Crompt.  Mees.  &  Ros. 
84.  100;S.  C.  1  Gale,  119. 

(q)  Ibid.  Walker's  case,  sap.  IRol. 
Ab.  235,pl.  13. 

(r)  Ibid.  Bnshell  v.  Lechmore, 
1  Ld.  Raym.  369. 

(«)  3  &  4  W.  4.  c.  27,  s.  36,  which 
abolished  the  writ  of  waste. 

(0  Co.  Lit  148,  a. 

(tt)  Asoough's  case,  9  Co.  134,  b. 

(v)  Hodgkins  r.  Robson,  1  Vent 
276;  S.  C,  nom.  Hodgson  v.  Thoru- 
borough,  2  Lev.  143;  S.  C,  nom.  Hodg- 
kins V.  Thomborongh,  PoUexf.  114. 
Ed.  1702;  S.  C.  3  Keb.  500.  505.  518. 
541.  557. 

(x)  Bro.  Ab.  Extinguishment,  48. 
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of  it ;  but^  as  was  observed  in  Hodgkins  v.  Robson,  the  case 
was  not  found  in  the  book  at  large. 

The  effect  of  a  re-demise  by  the  lessee  to  the  lessor  of  part 
of  the  land  demised  has  been  a  subject  of  difference.  It 
was  resolved  in  Bawlyns^s  case  (tf),  that  if  a  lessor  accepted  a 
re-demise^  and  suffered  a  stranger  to  occupy  the  part  re- 
demised^ it  suspended  the  rent^  as  well  as  if  he  himself  had 
entered ;  and  in  Ascough^s  case  {z)  it  was  said,  that  a  seign- 
iory^ rent,  &c.,  could  not  be  suspended  in  part,  and  in  esse  for 
part,  in  respect  of  the  land  out  of  which  it  was  issuing.  But 
this  doctrine,  which  was  also  broached  in  Co.  Lit.  {a),  was 
denied  in  a  case  in  the  Song's  Bench,  Mich.  27  Car.  2  (b), 
where  Hale  said,  that  if  lessee  re-demised  part  to  the  lessor, 
reserving  a  rent,  there  should  be  no  apportionment,  for  the 
parties  by  the  reservation  had  ascertained  what  rent  should 
be  allowed  for  that  part;  but  where  there  was  no  rent 
reserved  upon  the  re-demise,  there  should  be  an  apportion- 
ment; but  that  if  part  were  assigned  by  the  lessee  to  a 
stranger,  who  assigned  it  to  the  lessor,  and  the  lessee  had 
reserved  no  rent,  in  that  case  there  should  be  no  apportion- 
ment, for  the  lessor  would  come  under  the  benefit  of  the 
stranger's  contract ;  and  that  it  was  the  common  experience, 
where  it  came  to  be  tried  upon  nil  debet  (c),  if  it  were  shown 
that  the  lessor  entered  into  part,  to  answer  this  by  proving  it 
was  the  lease  of  the  lessee ;  and  that  if  the  law  should  not  go 
upon  this  difference,  it  would  shake  abundance  of  rents,  it 
being  a  frequent  thing  for  a  lessor  to  hire  a  room  or  other 
part  of  the  thing  demised  for  his  convenience.  As  to  the 
resolution  in  Rawlyns's  case  above  noticed,  the  court  observed, 
that  it  was  not  necessary  to  the  decision  of  the  case,  which 
related  to  the  extinguishment  of  a  condition ;  and,  as  to  the 


(jf)  Rawlyns's  case,  4  Co.  52,  a.  b.,  borough,  2  Lev.   143;   S.  C,   nom. 

3rd  resoltttioo.  Hodgkins  v,  Thornborougfa,  PoUezi 

(z)  Ascough's  case,  9  Co  135,  a.  141.  Ed.  1702;  S.  C.  3  Keb.  500.  505. 

(a)  Co.  Lit.  148,  b.  518.  541.  557. 

(5)  Hodgkins  v,  Robsou,   1    Vent  (c)  This  pica  is  now  abolished;  see 

276;  S.  C,  nom.  Hodgson  v.  Thorn-  1  Archb.  Prac.  by  Chit.  186,  7th  ed. 
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rent^  that  no  book  was  found  to  warrant  such  an  opinion^  but 
Brooke^  tit.  Extinguishment^  48^  where  it  was  said^  that  if 
there  be  lord^  and  tenant  of  three  acres^  and  the  tenant  lets 
one  to  the  lord  for  years^  the  whole  rent  is  suspended ;  but 
that  the  case  was  not  found  in  the  book  at  large. 

But  it  has  been  }ield{d),  that  a  re-demise  by  the  lessee  to 
the  lessor  for  the  residue  of  the  term^  reserving  a  yearly  rent, 
will  amount  to  a  surrender^  and  defeat  the  lessee^s  right  to 
the  rent  at  law;  although^  it  was  said,  he  might  seek  relief 
in  Chancery,  if  he  thought  fit. 

It  hajB  also  been  decided,  that  acceptance  by  a  lessor  of 
possession  of  the  demised  premises  during  the  term  may  be 
pleaded  with  success  to  an  action  of  debt  for  rent  accru- 
ing due  after  such  acceptance  (e).  In  the  case  cited,  the 
court  did  not  think  that  the  plea  set  up  a  surrender  as  the 
defence,  but  simply  a  contract  by  the  lessor  to  excuse  pay- 
ment of  rent  in  consideration  of  the  lessee  giving  up  posses- 
sion, such  possession  being  actually  given  up  by  the  latter, 
and  accepted  by  the  former. 

The  lessee,  however,  cannot  by  his  own  act,  as  against  the 
lessor  divide  the  lessor's  contract,  nor  apportion  his  action. 
Therefore,  an  underlease  of  part  of  the  premises  will  not 
prevent  the  lessor  (/),  or  an  assignee  of  the  reversion  (ff), 
from  suing  the  original  lessee  for  the  whole  rent. 

So,  if  one  of  two  joint-tenants  of  a  term  assign  his  part  to 
the  other,  it  appears  that  the  reserved  rent  will  not  be  appor- 
tioned, so  as  to  put  the  lessor  to  several  distresses  (A) ; 
though  it  is  clear  that  the  lessor  may  sue  the  assignee  of  part 
of  the  premises  for  rent  due  in  respect  of  that  part  (i). 

4.  By  the  act  of  strangers. 

The  lessee  will  be  bound  to  pay  an  apportioned  rent  only 

(d)  Lojdv.  Langford,  2  Mod.  174.        1  RoL  Ab.  235.  pi  17.    T.  14  Jao. 

(e)  Gore  v.  VtTright,  8  Adol.  &  £11.      Dubitatnr. 

118;  S.  C.  2  Ney.  &  Per.  243.  (t)  Gamon  v.  Vernon,  2  Lev.  231. 

(/)  Roshdan's  oaae,  1  Dy.  4,  b.  Steveneon  v.  Lambard,  2  East,  575. 

(g)  Broom  v.  Hore,  Gro.  EUz.  633.  Curtis  v.  Spitty,  1  Buig.  N.  C.  756; 

Aids  V.  Watkin,  Cro.  Eliz.  637.  S.  C.  1  Scott,  737. 

(A)  Bailiff   of   Ipswich  v.   Martin, 
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if  lie  be  evicted  from  part  of  the  premises  by  a  superior 
title  {k) .  Therefore^  if  a  man  demise  two  acres  of  land^  of  one 
of  which  he  is  seised  in  fee-simple,  and  of  the  other  in  tail, 
reserving  an  entire  rent,  and  after  his  decease  the  issue  in 
tail  avoid  the  lease  (/),  the  rent  will  be  apportioned  according 
to  the  value  of  the  land ;  for,  being  reserved  out  of  and  for 
the  whole  land,  it  is  reason  that,  when  evicted  fix>m  part 
by  an  elder  title,  the  lessee  shall  not  be  charged  with  the 
whole  rent  (m) :  and  so  also,  if  a  disseisor  demise  land,  and  the 
disseisee  afterwards  enter  into  part,  though  the  disseisor 
must  have  known  of  his  own  defect  of  title  (n). 

So,  where  one  granted  a  lease  as  well  of  certain  premises 
of  which  he  was  seised  in  fee,  as  of  lands  over  which  he  had 
a  power  of  leasing,  at  an  entire  rent,  and  the  lease  was  void, 
as  against  the  remainder-man,  as  to  the  lands  subject  to  the 
power,  on  account  of  its  being  badly  exercised,  the  court  held, 
that  the  rent  might  be  apportioned,  as  the  lease  continued 
after  the  lessor's  death  ajs  to  the  lands  of  which  he  was  seised 
in  fee(o). 

But  it  seems  that,  to  justify  an  apportionment,  the  tenant 
must  at  some  period  have  been  subject  to  the  entire  rent  by 
virtue  of  the  demise;  and,  therefore,  where  a  lessee  of  certain 
premises,  on  entering,  discovered  that  eight  acres,  part  there- 
of, were  in  the  possession  of  a  stranger  under  a  prior  demise 
from  the  lessor,  and  the  stranger  excluded  him  from  the 
enjoyment  of  that  part,  it  was  held  that  the  second  demise 


(k)  Clun'8  case,  10  Co.  I27,a.  128, a. 
Co.  Lit.  292,  b.  1  Rol.  Ab.  236, 
Apportionment,  pi.  16.  Stevenson  v. 
Lombard,  2  East,  575.  Tomlinson  v. 
Day,  2  Brod.  &  Bing.  680.  Neale  v. 
Mackenzie,  2  Cl*ompt.  Mees.  &  Roe. 
84;  S.  C.  5  Tyrw.  1106;  1  Gale,  119; 
S.  C.  in  eiTor,  roTersing  the  judgment 
of  the  Exchequer,  1  Mees.  &  Wei.  747 ; 
S.  C.  2  Gale,  174.  Staines  v.  Mcnris, 
1  Yes.  &  B.  14«  Doe  dem.  Williams 
V.  Matthews,  5  Bam.  &  Adol.  298; 
S.  C.  2  Nov.  &  Man.  264.  Attorney- 
General  v.Dixou,!  Yo.&Col.y.C.614. 


(0  As  to  leases  by  Tenant  ia  tail, 
see  ante.  Vol.  1,  p.  65. 

(m)  Co.  Lit  148,  b.  Doe  ^  dent 
Vaughan  v,  Meyler,  2  Man.  &  Selw. 
276. 

(n)  Neale  v.  Mackenzie,  sap.  Anon. 
Mo.  50.  pL  150. 

(o)  Doe  dem.  Vanghan  v.  Meyler, 
2  Man.  &  Selw.  276.  Bees  dem.  Par- 
kins r.  Phillip,  Wightw.  69,  seems  to 
be  overruled.  Doe  dem.  Williams  v. 
Matthews,  5  Bam.  &  Adol.  298.  302 ; 
S.C.  2  Nev.  &  Man.  264. 
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of  the  eight  acres  was  void;  that  the  rent  was  not  appor- 
tionable ;  and^  consequently^  that  the  lessor  could  not  distrain 
for  the  whole  or  any  part  of  it  (p). 

If  a  lease  be  made  of  land  and  furniture,  or  of  land  and  a 
flock  of  sheep^  or  the  like^  and  the  lessee  be  evicted  of  the 
land,  the  rent  will  not  be  apportioned,  but  the  lessee  will 
hold  the  furniture  or  flock  of  sheep  without  rent,  as  the  rent 
foUows  the  reversion  of  the  land,  which  is  the  more  worthy, 
and  not  the  reversion  of  the  chattels  (9). 

It  appears  that  if  an  act  of  parliament  reduce  the  amount 
of  tolls  on  the  road,  the  lessee  of  the  tolls  cannot  claim  to 
have  an  apportionment  of  his  rent,  as  the  lease  is  not  thereby 
avoided  (r). 

And  where  a  lease  was  made  of  divers  lands  at  an  entire 
rent,  and  a  township  recovered  rights  of  common  in  part  of 
the  land ;  and  the  lessee,  being  unable  to  enforce  an  appor- 
tionment of  the  rent  at  law,  as  no  eviction  had  taken  place, 
instituted  a  suit  in  equity  for  the  purpose;  the  court  dis- 
missed the  bill,  it  being  proved  that  the  land  was  still  worth 
the  rent  (*). 

So,  where  the  office  of  Warden  of  the  Fleet  (/)  was  leased 
to  the  plaintiff  at  a  yearly  rent,  and  afterwards,  on  complaint 
of  the  prisoners,  the  judges  of  the  Common  Pleas  reduced 
the  rents  of  the  chambers  which  the  prisoners  were  to  pay, 
and  the  plaintiff  sought  relief,  on  the  ground  of  the  order 
bemg  compulsory,  and  in  the  nature  of  an  eviction,  for 
though  the  thing  remained,  the  profits  which  answered  the 
rent  were  taken  away;  the  court  dismissed  his  bill,  as  there 


(l>)  Neale  v,  liackenzie,  2  Crompt 
Mees.  Sl  Rob.  84;  a  C.  5  Tyrw.  1106; 
1  Gale,  119;^.  C.  in  error,  reTersiog 
tbe  jaiigmeDt  of  the  Exdieqaer,  1  Mees. 
A  WeL  747;  S.  C.  2  Gale,  174.  Hol- 
gate  V.  Kaye,  1  Car.  A,  Kir.  341.  See 
also  Gardiner  v,  Williamflon,  2  Bam.  & 
AdoL  336. 

(q)  Read  v.  Lawene,  2  Dy.  212,  b. 
EinoU  V.  Cole,  Cro.  Eliz.  255.  And 
■eeChKim  V.Talbot, Comb. 238.  Fare- 
well «.  DickeoBon,  6  Bam.  &  Ores.  251 ; 


&  C.  9  Dow.  &  Ry.  245. 

(r)  Harris  v.  Morrice,  10  Mees.  & 
Wei.  260. 

(«)  Tew  V,  Thackwell,  Freem.  Ch. 

174;  S.C.  3Rep.inCh.  11, 12mo.Ed. 
of  1716;  and  S.  C,  nom.  Jew  v, 
Thackwell,  3  Rep.  in  Ch.  1 1 , 3rd  (folio) 
Ed.  of  1 736 ;  S.  C,  nom.  Jew  v.  Thirk- 
weU,  1  Ca.  in  Ch.  31. 

(t)  This  office  was  abolished  by  5 
Vict  sess.  2.  c.  22.  s.  3. 
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was  no  covenant  by  the  lessor  relating  to  the  value  of  the 
chamber-rents  {u). 

The  Lands  Clauses  Consolidation  Act^  1845^  {a)  has 
enacted  (y),  that  if  any  lands  shall  be  comprised  in  a  lease 
for  a  term  of  years  unexpired^  part  only  of  which  lands  shall 
be  required  for  the  purposes  of  the  special  act  {z),  the  rent 
payable  in  respect  of  the  lands  comprised  in  such  lease  shall 
be  apportioned  between  the  lands  so  required  and  the  residue 
of  such  lands;  and  such  apportionment  may  be  settled  by 
agreement  between  the  lessor  and  lessee  of  such  lands  on  the 
one  part^  and  the  promoters  of  the  undertaking  on  the  other 
part ;  and  that  if  such  apportionment  be  not  so  settled  by 
agreement  between  the  parties^  such  apportionment  shall  be 
settled  by  two  justices ;  and  after  such  apportionment  the 
lessee  of  such  lands  shall^  as  to  all  future  accruing  rent,  be 
liable  only  to  so  much  of  the  rent  as  shall  be  so  apportioned 
in  respect  of  the  lands  not  required  for  the  purposes  of  the 
special  act;  and  as  to  the  lands  not  so  required,  and  as 
against  the  lessee,  the  lessor  shall  have  all  the  same  rights  and 
remedies  for  the  recovery  of  such  portion  of  rent  as  previously 
to  such  apportionment  he  had  for  the  recovery  of  the  whole 
rent  reserved  by  such  lease ;  and  all  the  covenants,  conditions, 
and  agreements  of  such  lease,  except  as  to  the  amount  of  rent 
to  be  paid,  shall  remain  in  force  with  regard  to  that  part  of 
the  land  which  shall  not  be  required  for  the  purposes  of  the 
special  act,  in  the  same  manner  as  they  would  have  done  in 
case  such  part  only  of  the  land  had  been  included  in  the 
lease. 

We  now  come,  secondly,  to  the  consideration  of  apportion- 
ment with  reference  to  time. 
An  apportionment  of  a  contract  in  point  of  time  was  not 


(u)  Duckeniield  v.  Whichoott,  2  Ca.  fies  any  act  which  may  be  passed  which 

in  Ch.  204.  shall  auilioiise  the  taking  of  lands  for 

(x)  8  Vict  c.  1 8.  the  undertaking  to  which  the  same  may 

(y)  Sect  119.  relate.    Sect.  2. 
(z)  The  term  **  Special  Act  *'  signi- 
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known  to  the  common  law  (a) ;  and;  therefore^  if  a  tenant 
for  life^  having  made  a  lease,  reserving  rent  half-yearly,  died 
in  the  middle  of  a  half-year,  the  lessee  was  absolved  from 
payment  of  rent  from  the  preceding  half-yearly  rent-day: 
the  lessor's  executors  could  not  claim  it,  because  they  were 
not  within  the  words  of  the  reddendum^  the  remainder-man 
could  not,  because  he  was  entitled  to  no  more  than  incurred 
during  his  own  time  [b) :  and  the  law,  as  we  have  observed, 
made  no  apportionment ;  and  although  the  hardship  of  the 
case  was  admitted,  the  lessee  having  enjoyed  the  land  out  of 
which  the  rent  issued,  equity,  following  the  law,  refrained 
from  affording  relief  (c). 

If,  however,  the  lessor  lived  to  the  beginning  of  the  day  on 
which  a  voluntary  payment  of  the  rent  might  be  made,  it  was 
sufBcient  in  equity,  if  not  at  law,  to  entitle  his  executor  to 
the  rent  {d) ;  the  court  distinguishing  between  a  rent  that 
must  belong  to  some  one,  as  to  the  lessor's  heir,  if  not  to  his 
executor,  in  the  case  of  a  lease  derived  out  of  a  fee-simple; 
or  to  the  remainder-man,  if  not  to  the  lessor's  executor,  in  the 
case  of  a  lease  mider  a  power ;  and  a  rent  that  must  be  lost 
unless  it  went  to  the  lessor's  executor.  And  if  the  lessee 
continued  in  possession  after  the  decease  of  the  tenant  for 
life,  he  was  liable  to  account  for  the  rent  from  that  period  {e). 
So,  if  the  lessee,  though  under  no  obligation  to  pay  rent  in 
consequence  of  the  decease  of  his  lessor,  tenant  for  life,  in 
the  interval  between  the  days  of  reservation,  remained  in 
possession,  and  from  conscientious  motives  paid  the  entire 


(a)  Slack  v.  Sharpe,  8  Adol.  &  £11. 
366;  S.  C.  3  Nev.  &  Per.  390. 

(b)  Chin's  ease,  10  Co.  127,  a.  128,  a. 
Barwicke  v.  Foster,  Cro.  Jac.  227-8  ; 
S.  C.  1  Bnistr.  1;  Yelv.  167.  Jenner 
r.  Morgan,  1  P.  Wms.  392;  S.  C. 
2  Eq.  Ca.  Ab.  704.  pL  1.  Hay  tr. 
Palmer,  2  P.  Wma.  501-2.  Paget  v. 
Gee,  1  AmbL  198;  and  2  Ambl.  807, 
Appendix,  (F),  2dedit  by  Blunt;  S.  C. 
9  Mod.  482;  Ken.  Cb.  31.  Hawkins 
V.  Kelly,  8  Yes.  308.  Ex  parte  Smyth, 
I  Swanst.  337. 


(c)  Jenner  v.  Morgan,  sup.  Hay  v. 
Palmer,  sup. 

(d)  Earl  of  Strafford  v.  Lady  Went- 
worth,  Prec.  Ch.  555;  a  C.  9  Mod.21 ; 
cited,  1  P.  Wms.  180.  Paget  o.  Gee, 
2  AmbL  811.  812.  Hawkins  t;.  KeUy, 
8  Ves.  311.  And  see  preamble  to  act 
of  11  Geo.  2.  c.  19.  s.  15. 

(e)  Jenner  v.  Morgan,  1  P.  Wms* 
392;  S.  C.  2  Eq.  Ca.  Ab.  704.  pi,  1. 
And  see  preamble  to  act  of  1 1  Geo.  2. 
c.  19.  s.  15. 
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quarter's  or  half-year's  rent  (as  the  ease  might  be)  to  the 
remainder-man^  equity  compelled  him  to  account  to  the  per- 
sonal representative  of  the  tenant  for  life  for  a  proportionate 
part  of  it  (/).  Therefore,  where  a  lease  for  years  by  a  rector 
of  his  glebe  and  tithes,  rendering  rent  yearly  at  Michaelmas, 
ceased  by  his  death  on  the  21st  of  March,  and  the  next 
incumbent  received  a  year's  rent  from  the  tenant  on  the 
Michaelmas-day  succeeding  the  lessor's  death,  it  was  held, 
that  the  executors  of  the  deceased  lessor  were  entitled  to  a 
proportionate  part  from  the  preceding  Michaelmas  to  his 
decease,  although  at  law  the  executors  had  no  right;  the 
court  considering  the  rent  paid  to  the  preceding  incumbent 
as  paid,  as  to  a  proportionate  part  at  least,  to  the  use  of  the 
executors  of  the  deceased  (^).  And  the  benefit  of  the  same 
principle  was  extended  to  the  personal  representatives  of  a 
tenant  in  tail  who  made  a  lease  not  comformably  to  the  ena- 
bling act  (A),  and  died  without  issue  between  two  days  of 
reservation  (i). 

If  the  lessor,  tenant  for  life,  died  on  the  day  of  reservation, 
and  the  lessee  paid  his  rent  to  the  remainder-man;  the 
executor  of  the  lessor  was  entitled  to  recover  the  whole  of  it 
from  him  (k). 

But,  notwithstanding  these  equitable  relaxations  of  a  rigid 
legal  rule,  it  was  found  that  parliament  only  could  redress 
its  substantial  injustice;  and,  therefore,  by  an  act  (/),  after 
noticing  that  where  a  lessor  having  only  an  estate  for  life  in 
the  lands,  &c.,  demised,  happened  to  die  before  or  on  the  day 
on  which  any  rent  was  reserved,  or  made  payable,  such  rent, 
or  any  part  thereof,  was  not  by  law  recoverable  by  the 
executors  or  administrators  of  such  lessor,  nor  was  the  person 


(/)  Vernon  v,  Vemon,  2  Bro.  C.  C.  VoL  1,  p.  65.  66. 

659.     Williams  v,  Powell,  10  Eaat,  (i)  Paget  v.  Gee,  1  Ambl.  198;  2 

269.  272.  Ambl.  807,  Appendix,  (F),  2  edit,  by 

(g)  Hawkins  v.  Kelly,  8  Yes.  308.  Blunt;  S.C.9  Mod. 482;  Ken.Cfa.  31. 

Aynesley  v.  Wordsworth,  2  Yes.  &B.  (k)  The  Earl  of  Strafford  r.  Lady 

331.     And  see  Bcntham  v.  Alston,  2  Wentworth,Pre.Ch.  555;  &  C.  9Mod. 

Yem.  136.  204.  21;  cited,  1  P.  Wms.  180. 

(k)   32  Hen.  8.  c.  28;  and  see  ante,  (0  U  Geo.  2.  c.  19. 
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in  reversion  entitled  thereto,  any  other  than  for  the  use  and 
occupation  of  such  hereditaments^  from  the  death  of  the 
tenant  for  life,  of  which  advantage  had  been  often  taken  by 
the  under-tenants,  who  thereby  avoided  paying  anything  for 
the  same ;  it  was  enacted  (m),  that  where  any  tenant  for  life 
should  happen  to  die  before  or  on  the  day  on  which  any  rent 
was  reserved  or  made  payable  upon  any  demise  of  any 
lands,  &c.,  which  should  determine  on  the  death  of  such 
tenant  for  life,  the  executors  or  administrators  of  such  tenant 
for  life  should  and  might,  in  an  action  on  the  case,  recover 
from  such  under-tenant  of  such  lands,  &c.,  if  such  tenant  for 
life  should  die  on,  the  day  on  which  the  same  should  be  made 
pajrable,  the  whole,  or  if  before  such  day,  then  a  proportion  of 
such  rent,  according  to  the  time  such  tenant  for  life  should 
Uve  of  the  last  year,  or  quarter  of  a  year,  or  other  time  in 
which  the  said  rent  should  be  growing  due,  making  all  just 
aUowances  or  a  proportionable  part  thereof  respectively. 

It  has  been  determined  at  law  (n),  as  well  as  in  equity  (o), 
that  a  lease  by  tenant  in  tail  was  within  the  statute,  and  that 
his  executor  was  entitled  to  an  apportionment  of  rent.  Lord 
Hardwicke  was  of  opinion  that  tenant  for  life  after  possibility 
of  issue  extinct ;  tenant  for  years  determinable  with  a  life ; 
and  tenant  in  tail  es  provisiane  viri,  ought  respectively  to  be 
construed,  in  equity  at  least,  as  tenant  for  life  within  the 
act  {p) ;  and,  in  a  more  recent  case  (9),  the  Vice-Chancellor 
(Sir  Thomas  Plumer)  said,  that  a  demise  of  tithes  and  glebe 
might  perhaps  have  been  fairly  considered  as  within  the 
statute. 

Whether  a  tenant  pur  autre  vie  is  within  it  does  not 
appear  to  have  been  expressly  decided.  Lord  Mansfield 
said  (r),  that  he  certainly  was  within  the  mischief. 

Where,  on  the  decease  of  a  tenant  for  life,  with  power  of 

(m)  Sect  15.  &  B.  33]<5.  And8eeMeeley,orMu]ly, 

'    (n)  Whitfield  V.  Pindar,  cited,  2  Bro.  v.  Webber,  2  £q.  Ca.  Ab.  704;  Ambl. 

C.C.  662;  8  Yes.  311.  201. 

(o)  Paget  V.  Gee,  rap.  (r)  Wykham  v,  Wykham,  3  Taunt. 

(p)  Paget  V.  Gee,  sup.  331. 

(?)  Ayneeley  v.  Wordsworth,  2  Ves. 
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leasing  by  deed  for  any  term  not  exceeding  twenty-one  years, 
part  of  the  estate  was  in  the  possession  of  tenants  from  year 
to  year  under  parol  agreements,  the  rents  being  payable  half- 
yearly  at  Michaelmas  and  Lady-day,  the  court  clearly  held 
the  rent  to  be  apportionable ;  as  the  tenancies  determined  on 
the  lessor^s  death,  the  agreements  not  amounting  to  an  equi- 
table execution  of  the  power  («). 

But  where  a  tenant  in  fee  of  lands  held  by  his  tenants  from 
year  to  year,  some  holding  from  Lady-day,  others  from  May- 
day, died  in  January,  1833,  without  haying  given  notice  to 
quit,  and  devised  the  premises  to  his  wife  for  life,  with  remain- 
ders over,  and  she  died  in  August  of  the  same  year,  it  was 
held,  that  her  administrator  was  not  entitled  to  an  apportioned 
part  of  the  current  rents ;  as  the  tenancies  did  not  determine 
by  her  death,  as  if  she  were  the  lessor,  but  were  a  continu- 
ance of  the  holding  under  the  testator  (/). 

The  statute  has  no  application  to  the  case  of  apportion- 
ment of  land-tax,  quit-rent,  &c.,  between  tenant  for  life  and 
remainder-man  {u). 

In  connection  with  this  subject,  we  may  here  notice  a 
recent  case(^)  which  arose  under  the  bankrupt  act  (y).  The 
bankrupt  was  tenant  firom  year  to  year  to  the  plaintiff,  at  a 
yearly  rent  payable  on  the  6th  of  October  and  the  6th  of 
April.  On  the  81st  of  March,  1834,  a  fiat  in  bankruptcy 
issued  against  the  lessee,  who,  on  the  refusal  of  the  assignees 
to  take  his  interest  in  the  premises,  offered,  on  the  5th  of 
April,  to  deliver  up  possession  to  the  lessor ;  and  it  was  held, 
that  the  lessor  was  not  entitled  to  an  apportioned  part  of  the 
rent  to  the  issuing  of  the  fiat ;  Littledale,  J.,  remarking,  that 
there  was  no  instance  in  which  the  apportionment  was  made 
in  respect  of  time  (^r).    It  was  considered  that  a  parol  contract 

(«)  £x  parte  Smyth,  1  Swaost.  337.  was  not  referred  to,  though  the  statute 

ClarkBonv.  Lord  Scarborough,  ISwanst.  of  11  Geo.  2.  was. 

354,  note  (a).    Symons  v.  Symons,  6  (u)  Sutton  v.  Chaplin,  10  Vea.  66. 

Mad.  207.  (x)  SUck  v.  Sharpe,  8  Adol.  &  £11 

(0  Botheroyd  v.  WooUey,  6  Tyrw.  366;  S.  C.  3  Nev.  &  Per.  890. 

522;  S.  C.  1  Gale,  66.    This  case  was  (^)  6  Geo.  4.  c  16.  s.  75. 

determined  after  the  passing  of  4  W.  4.  (z)  8  Adol.  &  £11  373;  and  see  a  like 

c.  22,  noticed  next  page;  but  the  act  remark  by  Patteson,  J.,  p.  371. 
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was  within  the  section  referred  to;  and  that  the  offer  to 
dehver  up  possession  was  in  such  a  case  equivalent  to  a 
delivery  of  the  lease  or  agreement. 

As  cases  within  the  mischief^  though  not  within  the  strict 
words  of  the  act  of  11  G^o.  2.  c.  19^  were  of  frequent  occur- 
rence^ it  was  deemed  advisable  to  extend  its  provisions ;  and, 
accordingly,  by  a  late  statute  {a),  after  reciting  the  15th  sec- 
tion of  11  Greo.  2,  and  that  doubts  had  been  entertained  whe- 
ther the  provisions  of  the  act  applied  to  every  case  in  which 
the  interests  of  tenants  determined  on  the  death  of  the  person 
by  whom  such  interests  had  been  created,  and  on  the  death  of 
any  life  or  bves  for  which  such  person  was  entitled  to  the 
lands  demised,  although  every  such  case  was  within  the  mis- 
chief intended  to  have  been  remedied  and  prevented  by  the 
act;  and  that  it  was  therefore  desirable  that  such  doubts 
should  be  removed  by  a  declaratory  law ;  it  was  enacted  {b), 
that  rents  reserved  and  made  payable  on  any  lease  of  lands, 
&c.,  which  had  been  and  should  be  made,  and  which  leases 
determined  or  should  determine  on  the  death  of  the  person 
making  the  same,  (although  such  person  was  not  strictly 
tenant  for  life  thereof,)  or  on  the  death  of  the  life  or  lives  for 
which  such  person  was  entitled  to  such  hereditaments,  should, 
so  £Bff  as  respected  the  rents  reserved  by  such  leases,  and 
the  recovery  of  a  proportion  thereof  by  the  person  grant- 
ing the  same.  Ins  or  her  executors  or  administrators,  (as  the 
case  might  be,)  be  considered  as  within  the  provisions  of  the 
said  recited  act. 

The  strict  legal  rule  on  the  subject  of  apportionments  with 
regard  to  time  was  the  occasion  of  many  other  hardships  and 
inconveniences.  Though  rent  was  demandable,  and  to  save 
a  forfeiture  was  payable  at  such  convenient  time  before  sunset 
of  the  day  of  reservation  as  would  enable  the  lessor  to  receive 
and  number  it  (c);  yet  for  some  purposes  it  was  not  strictly 

(a)  4  W.  4.  c.  22.  287.  Cutt]iigv.I>ert)7,2  W.Blac.  1075-7. 

(6)  Sect.  1.  Leftley  v.  Mills,  4  Term  Rep.  170-3. 

(c)  Co.  lit.  202,  a.    Wade's  ease,  Lord  Rockingham    v,  Penriee,  1   P. 

2Co.ll4,b.   Doppa  V.  Mayo,  1  Samid.  Wms.  177;  S.  C,  nom.  Lord  Rock- 
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due  till  the  last  minute  of  (what  has  sometimes,  strangely 
enough,  been  called)  the  natural  day,  meaning  midnight  {d) ; 
and,  therefore,  if  the  lessor  died  between  sunset  and  midnight 
on  the  day  of  payment,  the  rent  belonged  to  his  heir,  and 
not  to  his  executor  {e).  So,  if  a  reversion  expectant  upon  a 
lease  for  years  or  life  were  settled  by  deed  or  will  on  one  for 
life,  with  remainders  over,  and  the  tenant  for  life  died  between 
two  days  of  reservation  (/),  or  even  on  the  day  of  reserva- 
tion {ff),  his  personal  representatives,  unless  express  provision 
were  made  to  the  contrary,  were  not  entitled  to  any  part  of 
the  rent,  the  whole  of  which  was  held  to  belong  to  the  re- 
mainder-man. But  these  and  similar  grievances  have  been 
remedied  by  the  act  last  referred  to  (A).  After  reciting  that 
by  law  rents  due  at  fixed  periods  were  not  apportionable, 
(unless  express  provision  were  made  for  the  purpose,)  from 
which  it  often  happened  that  persons  (and  their  representa- 
tives) whose  income  was  wholly  or  principally  derived  from 
these  sources,  by  the  determination  thereof  before  the  period 
of  payment  arrived,  were  deprived  of  means  to  satisfy  just 
demands,  and  that  evils  arose  from  such  rents  not  being 
apportionable,  which  evils  required  remedy ;  it  was  enacted  (t), 
that,  from  the  passing  of  the  act,  all  rents  service  reserved  on 
any  lease  by  a  tenant  in  fee,  or  for  any  life  interest,  or  by  any 
lease  granted  under  any  power,  (and  which  leases  should 
have  been  granted  after  the  passing  of  the  act,)  and  all  rents 
charge,  and  other  rents,  made  payable  or  coming  due  at  fixed 
periods  under  any  instrument  that  should  be  executed  after 
the  passing  of  the  act,  should  be  apportioned,  so  that  on  the 
death  of  any  person  interested  in  any  such  rents,  or  in  the 

ingfaam  v.  Oxenden, 2  Salk.  578.     Smith  (e)  Duppa  v.  Mayo,  sup. 

V.  Doe  dem.  Jersey,  7  Pri.  395.    Doe  (/)  Botheroyd  v.Woolley,  5  Tyrw. 

dem.  Wheeldon  v.  Paul,  3  Gsr.  Sl  Pa.  522;  S.  C.  1  Gale,  66.  See  ante,  p.  142. 

613.    Jack  lessee  of  West  v.  Hogan,  n.  (t). 

Arms.  Mac.  &  Og.  232.  And  see  post,  (g)  Norris  v.  Harrison, 2  Madd.  268 

Part  y.  Ch.  XI.  But  see  Southern  t^.Bellasis,  1  P.Wms. 

((Q  Ibid.  Norrisv.  Harrison,2  Madd.  1 77,  n.  f. 

268.    The  Earl  of  Strafford  v.  Wenir  (h)  4  W.  4.  c.  22. 

worth,  9  Mod.  21;  S.C.  Prec.  Ch.  555.  (t)  Sect.  2. 
Hill  V.  Grange,  Plowd.  172. 
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estate  from  or  in  respect  of  which  the  same  should  be  issuing 
or  derived^  or  on  the  determination  by  any  other  means 
whatsoever  of  the  interest  of  any  such  person^  he  or  she^  and 
his  or  her  executors,  administrators,  or  assigns,  should  be 
entitled  to  a  proportion  of  such  rents,  according  to  the  time 
which  should  have  elapsed  from  the  commencement  or  last 
period  of  payment  thereof  respectively,  (as  the  case  might  be,) 
including  the  day  of  the  death  of  such  person,  or  of  the  deter- 
mination of  his  or  her  interest,  all  just  allowances  and  deduc- 
tions in  respect  of  charges  on  such  rents  being  made ;  and 
that  every  such  person,  his  or  her  executors,  administrators, 
and  assigns,  should  have  such  and  the  same  remedies  at  law 
and  in  equity  for  recovering  such  apportioned  parts  of  the 
said  rents,  when  the  entire  portion  of  which  such  apportioned 
parts  should  form  part  should  become  due  and  payable,  and 
not  before,  as  he,  she,  or  they,  would  have  had  for  recovering 
and  obtaining  such  entire  rents,  if  entitled  thereto ;  but  so 
that  persons  liable  to  pay  rents  reserved  by  any  lease  or 
demise,  and  the  lands,  tenements,  and  hereditaments  com- 
prised therein,  should  not  be  resorted  to  for  such  apportioned 
parts  specificaUy;  but  that  the  entire  rents  of  which  such 
portions  should  form  a  part  should  be  received  and  recovered 
by  the  person  or  persons  who  if  the  act  had  not  passed  would 
have  been  entitled  to  such  entire  rents,  and  that  such  por- 
tions should  be  recoverable  from  such  person  or  persons 
by  the  parties  entitled  to  the  same  under  the  act  in  any 
action  or  suit  at  law  or  in  equity.  And  farther  {k),  that  the 
provisions  therein  contained  shoiQd  not  apply  to  any  case  in 
which  it  should  be  expressly  stipulated  that  no  apportion- 
ment should  take  place. 

It  has  been  determined,  that  this  act  is  confined  to  demises 
by  instruments  in  writing  (/) ;  and  to  cases  in  which  the  inte- 
rest of  the  party  entitled  to  the  rent  determines  on  his  death 
or  the  death  of  another;  and  that  it  does  not  extend  to  an 
apportionment  between  the  real  and  personal  representatives 

(k)  Sect.  3.  (/)  Re  Markby,  4  MyL  &  Cr.  484. 

VOL.  II.  L 
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of  a  lessor,  tenant  in  fee  (m).  And  it  seems  to  be  inapplica- 
ble where  a  tenancy  is  determined  by  the  act  of  the  landlord, 
as  by  re-entry  for  breach  of  coyenant  (n). 

Srdly.  With  reference  to  the  mode  of  effecting  the  appor- 
tionment. 

A  landlord  cannot  by  his  own  lO^,  without  the  consent  of 
the  tenant,  make  an  effectual  apportionment  of  the  rent: 
the  tenant  may  dispute  its  propriety,  and  cause  it  to  be  made 
anew  by  a  jury  (o). 

But  if  a  lessor  contract  to  sell  the  reversion  of  part  of  the 
demised  estate,  with  an  apportioned  part  of  the  rent  payable 
by  the  tenant,  the  purchaser  cannot  object  to  complete  his 
purchase  on  the  ground  that  a  good  title  cannot  be  made  to 
this  apportionment ;  for,  if  by  law  certain  remedies  are  attached 
to  an  apportionment,  and  others  are  not,  unless  by  the  consent 
of  the  tenant,  the  party  contracting  must  take  only  what 
belongs  to  an  apportionment  without  his  consent,  as  he  deals 
with  the  landlord  only  {p). 

Where  the  lessor  is  entitled  only  to  an  apportioned  part  of 
the  rent,  an  action  for  recovering  it  need  not  be  confined  to 
that  part ;  but  he  may  sue  for  the  whole  amount,  and  recover 
so  much  as,  in  the  opinion  of  a  jury,  he  ought  to  have,  and  be 
barred  for  the  residue  {q). 

In  the  case  of  Smith  v.  Malings  (r),  in  replevin,  it  was 
doubted,  whether  the  lessee  or  lessor  should  show  the  value 
of  the  land  taken  from  the  lessee :  Popham  and  Stanfield 
thought  that  the  lessee  ought  to  show  it,  and  to  tender  the 
difference ;  Williams  held  that  the  lessor  ought ;  and  the 
case  was  adjourned. 

Where  a  party,  with  notice  that  the  small  tithes  of  a  parish 

(m)  Browne  v.  Amyoty  3  Hare,  173.  426.    Anon.  Ho.  114.  pL  255.    1  Jac 

(n)  01der8h»w  «.  Holt,  12  Adol.  &  &  Walk.  185,  org*. 
Ell  590;  S.  C.  4  Per.  &  Dar.  807;  (p)  Walter  «.  Mannde^  1   Jae.  & 

I  Am.  &  Hodg.  1.  Walk.  18U 

(o)  Bliw  V.  Collins,  5  Bam.  &  Aid.  (9)  Walker's  ease,  3  Co.  22,  a.  24,  a. 

876 ;  S.  C.  1  Dow.  &  Ry.  291 ;  S.  C,  1  Rol.  Ab.  237,  pi.  2,  DMiatuir. 
in  Eqi]ity,4  liadd.229;  1  Jac&  Walk.  <r)  Smith  «.  Malings,  Cko.  Jae.  160. 
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were  payable  to  the  vicar,  obtained  an  assignment  of  a  lease, 
granted  by  the  trustees  of  a  charity,  of  the  great  and  small 
tithes,  the  grantors  being  entitled  to  the  great  tithes  only, 
and  being  sued  for  the  entire  rent  reserved,  procured  at  law 
an  apportionment,  equity,  under  the  circumstances  of  the 
case,  relieved  against  the  apportionment,  and  decreed  the 
lessee  to  pay  the  fuU  amount  of  the  reserved  rent  {$), 

It  is  to  be  remarked,  that  an  apportionment  imposes  no 
hardship  upon  the  tenant,  for  though  it  subjects  him  to 
several  actions  and  distresses,  he  may  always  avoid  them  by 
punctual  payment  of  his  rent  {fj ;  and  he  is  protected  by  the 
statute  of  Anne  (if)  from  being  prejudiced  or  damaged  by  pay- 
ment of  rent  to  his  lessw  before  he  has  notice  of  a  severance 
of  the  reversion. 

The  grant  of  a  lease  by  indenture  for  a  term  of  years  com- 
mencing in  computation  of  time  during  a  period  when  the 
lessee  held  the  pi^mises  under  another  contract,  does  not 
operate  as  a  release  of  rent  due  before  the  execution  of  the 
indenture  (^)« 

If  it  be  agreed  that  the  lessee  shall  spend  200/.  in  repairs, 
to  be  inspected  and  approved  of  by  the  lessor,  and  to  be  done 
in  a  substantial  manner ;  the  lessee  to  be  allowed  to  retain 
the  sum  oat  of  the  first  year's  rent  of  the  premises ;  the  les- 
sor's approval  ia  not  a  condition  precedent  to  the  lessee's 
retaining  the  rent  (y). 

Section  VI. — As  to  the  statutes  of  limitation  relating 

TO  BENT. 

A  few  words  as  to  the  tenant's  defence  to  a  claim  for  rent 
under  the  statutes  of  limitation  may  not  be  amiss  in  this 
place. 

By  the  statute  passed  in  the  reign  of  King  James  the  1st  {z), 

{$)  Attoraey-Genenl  v.  Dfacon,  1  Yo.  («)  hooper  v.  Robinson,  1 0  Mees.  & 

ft  CoL  v.  C.  614.  WeL  694. 

(0  Bm.  Ab.  R«it,  M.    1  Jac.  &  (y)  Dallman  v.  King,  4  Buig.  N.  C. 

Walk.  188.    5  Mees.  ft  Wei.  262.  105;  S.  C.  6  Scott,  382. 

(«)  4  Anne,  c  16.  s.  10.  (z)  21  Jae.  1.  c.  16. 

l2 


148  OF  THE  INSTRUMENT  OP  DEMISE.  [PaetV. 

it  was  enacted  {a),  that  all  actions  of  debt  grounded  upon  any 
lending  or  contract  without  specialty,  and  aU  actions  of  debt 
for  arrearages  of  rent,  which  should  be  sued  or  brought  at  any 
time  after  the  end  of  the  then  present  session  of  parliament, 
should  be  commenced  and  sued  within  six  years  next  after 
the  cause  of  action  or  suit,  and  not  after ;  with  an  allowance 
of  a  similar  period  to  persons  under  disabilities  after  the 
removal  of  their  disabilities  (i).  It  was  soon  determined  {c), 
that  the  act  did  not  extend  to  arrearages  of  rent  reserved  by 
indenture.  And  actions  of  covenant,  not  being  particularly 
specified,  were  not  considered  to  be  affected  by  it  {d). 

Two  acts,  however,  have  of  late  years  passed  the  legislature, 
with  provisions  on  the  subject  which  have  given  rise  to  some 
difference  of  opinion. 

By  the  former («),  intitled  ''An  act  for  the  limitation  of 
actions  and  suits  relating  to  real  property,  and  for  simplifying 
the  remedies  for  trying  the  rights  thereto,"  and  which  received 
the  royal  assent  on  the  24th  of  July,  1833,  it  was  provided  (/), 
that,  after  the  81st  of  December,  1838,  no  arrears  of  rent  {ff), 
or  of  interest  in  respect  of  any  sum  of  money  charged  upon 
or  payable  out  of  any  land  or  rent,  or  in  respect  of  any  legacy, 
or  any  damages  in  respect  of  such  arrears  of  rent  or  interest, 
shoiQd  be  recovered,  by  any  distress,  action,  or  suit,  but  within 
six  years  next  after  the  same  respectively  should  have  become 
due,  or  next  after  an  acknowledgment  of  the  same  in  writing 
should  have  been  given  to  the  person  entitled  thereto,  or  his 
agent,  signed  by  the  person  by  whom  the  same  was  payable, 
or  his  agent. 

By  the  latter  (A),  intitled,  ''An  Act  for  the  further  amend- 
ment of  the  law,  and  the  better  advancement  of  Justice,'' 


(a)  Sect.  3.  and  to  all  senrices  and  suits  for  which 

(&)  Sect  7.  a  distress  may  be  made^  and  to  all 


(c)  Freeman  v.  Stacy,  Hntt  1 09.  amniities  and  periodical  somsof  money 

(d)  Ibid.  I  Tidd  Prao.  16,  9th  edit.  ehai^ged  apon  or  payable  oat  of  any 

(e)  3  &  4  W.  4.  c.  27.  land  (except  modnses  or  oomposttioos) 
(/)  Sect.  42.  belonging  to  a  spiritoal  or  eleemosynaiy 
(g)  By  sect.  1  it  is  dedared  that  the  corporation  sole. 

word  rmi  shall  extend  to  aU  heriots,  (h)  3  &  4  W.  4.  c.  42. 
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which  passed  in  the  same  session  of  parliament^  and  received 
the  royal  assent  on  the  14th  of  August^  1833^  and  was 
made  (i)  to  commence  and  take  effect  on  the  first  day  of 
Jime,  18SS,  it  was  enacted  {k),  that  all  actions  of  debt  for 
rent  npon  an  indenture  of  demise^  all  actions  of  covenant  or 
debt  upon  any  bond  or  other  specialty,  and  all  actions  of 
debt  or  scire  facias  upon  any  recognizance^  and  ako  all 
actions  of  debt  upon  any  award  where  the  submission  should 
not  be  by  specialty^  or  for  any  fine  due  in  respect  of  any 
copyhold  estates^  or  for  an  esci^^  or  for  money  levied  on 
any  fieri  facias^  and  all  actions  for  penalties,  damages,  or 
sums  of  money,  given  to  the  party  grieved,  by  any  statute 
then  or  thereafter  to  be  in  force,  that  should  be  sued  or 
brought  at  any  time  after  the  end  of  the  then  present  session 
of  parliament,  should  be  commenced  and  sued  within  the 
time  and  limitation  thereinafter  expressed,  and  not  after; 
that  is  to  say,  the  said  actions  of  debt  for  rent  upon  an  in- 
denture of  demise,  or  covenant  or  debt  upon  any  bond  or 
other  specialty,  actions  of  debt  or  scire  facias  upon  recog- 
nizance, within  ten  years  after  the  end  of  the  then  present 
session,  or  within  twenty  years  after  the  cause  of  such  actions 
or  suits,  but  not  aflier ;  the  said  actions  by  the  party  grieved 
one  year  after  the  end  of  the  then  present  session,  or  within 
two  years  after  the  cause  of  such  actions  or  suits,  but  not 
after;  and  the  said  other  actions  within  three  years  after  the 
end  of  the  then  present  session,  or  within  six  years  after  the 
cause  of  such  actions  or  suits,  but  not  aftier;  provided  that 
nothing  therein  contained  should  extend  to  any  action  given 
by  any  statute  where  the  time  for  bringing  such  action  was 
or  should  be  by  any  statute  specially  limited. 

The  fourth  section  gave  a  period  of  indulgence  of  similar 
duration  to  persons  tmder  disabilities  after  the  removal  of 
such  disabilities ;  and  the  fifth  section  allowed  actions  to  be 
brought  within  twenty  years  after  acknowledgments,  either  in 
writing  or  by  part-payment  of  any  principal  or  interest  due. 

(t)  Sect.  44.  ;  (k)  Sect.  3. 
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It  has  been  decided  {I),  that  the  former  act  was  not  retro- 
spective^  so  as  to  defeat  a  right  to  rent  sought  to  be  recovered 
by  an  action  commenced^  but  not  determined,  before  the  pass- 
ing of  it,  though  more  than  six  years  had  elapsed  between  its 
accruing  due  and  the  issuing  of  the  writ. 

But  how  far  the  two  acts  are  reconcileable  is  cfpea  to  much 
doubt.  In  the  case  just  cited,  it  was  contended  in  argument 
that  the  former  was  repealed  by  the  latter,  but  the  point  did 
not  call  for  a  judicial  deeision. 

In  the  case  of  Paget  v.  Foley  (m),  however,  the  opinion  of 
the  court  was  strongly  intimated  on  the  subject.  The  action 
was  covenant  for  non-payment  of  arrears  of  rent;  and  the 
defendant  pleaded,  as  to  part  claimed,  that  it  did  not  become 
due  within  six  years  next  before  the  commencement  of  the 
suit,  nor  had  any  acknowledgment  of  the  same  been  given 
within  six  years.  For  the  plaintiff  it  waa  contended,  that  the 
period  of  six  years  was  no  bar  to  the  action;  for  that  the 
statute  of  3  &  4  W.  4.  c.  27,  applied  only  to  rent  on  a  simple 
contract,  or  to  claims  for  use  and  occupation,  and  not  to  rent 
reserved  on  a  deed;  or  if  it  did  apply  to  rent  reserved  on  a 
deed,  then  that  it  was  repealed  by  the  statute  of  3  &  4  W.  4. 
c.  42.  On  the  part  of  the  defendant  It  was  argued,  that  the 
first  act  had  no  object  if  it  did  not  extend  to  rent  reserved  by 
indenture,  for  r^it  due  on  a  parol  contract  was  provided  for 
by  the  act  of  James ;  and  that  it  could  not  be  said  that  the 
second  act  applied  to  distress  only,  as  the  42nd  section  ex- 
pressly prohibited  the  recovery  of  rent  by  any  action  or  suit, 
as  well  as  by  any  distress,  unless  within  six  years  after  it 
became  due.  In  giving  judgment,  Tindal,  C.  J.,  said  that 
there  were  strong  reasons  for  thinking  that  the  case  was  not 
within  the  first  act,  the  jnrovisions  of  which  seemed  more 
pertinent  to  rents  that  were  a  charge  on  the  land  than  m^e 
conventional  rents  (n) ;  to  the  latter  part  of  which  position 


(I)  Paddon  «.  Bartletty  3  Adol.  it  679;  S.  C.  3  Soott,  120;  2  Hodg.  32. 

ED.  884;  S.C.  5  Ney.  &  Man,  383;  See  ftlBoStrahan  v.  Thomas,  12  Adol.  & 

1  Har.  &  Wol.  477.  EIL  536. 568;  S.  C.  4  Per. &  Dav.  229. 

(m)  Paget  r.  Foley,  2  Bing.  N.  C.  (»)  It  was  lately  decided  in  the 
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Mr.  Justice  Bosanqaet  did  not  assent ;  for  he  thought  that 
the  word  rent,  as  defined  h  j  the  first  section  of  the  act,  must 
indnde  a  rent-sendee  (o).  The  court,  howerer,  were  unani- 
mous! j  of  opinion  that  the  action  was  not  confined  to  the  six 
years  by  the  first  act,  but  might  be  brought  within  the  time 
mentioned  in  the  second;  and  that  if  the  case  were  within 
the  firsts  the  first  was  repealed  by  the  second  as  to  the  action 
of  coyenant  for  rent. 


Section  VII. — Or  relief  in  equity  against  payment  of 

RENT. 

Equity  wiU  sometimes  in  cases  of  great  hardship  relieye  a 
lessee  firom  fiiture  payment  of  rent  and  observance  of  cove- 
nants. The  case  of  Smith  v.  Morris  {p)  is  an  example.  The 
defendant  leased  to  one  C.  F.  certain  lands,  and  all  the  veins 
of  coal  or  culm  under  the  same,  paying  9^.  6d,  for  every  wey 
of  coals  or  culm  which  should  be  wrought,  raised,  or  landed, 
(except  as  therein  excepted,)  the  said  rent  to  be  subject  to 
such  deductions  as  after  mentioned,  viz.,  that  if  the  lessee 
should  in  any  year  use  or  sell  more  coal  or  culm,  for  which 
he  was  to  pay  in  money,  than  lOOO  weys,  he  was  to  pay  only 
9$.  per  wey  for  the  overplus,  provided  the  defendant  had 
received  9*.  6rf,  per  wey  upon  1 000  weys,  for  every  year  the 
lessee  should  have  worked.  And  the  lessee  covenanted, 
diligently,  at  his  own  costs,  to  try  for  veins  of  coals,  and 
get  into  working  thereof,  within  three  years,  and  within  one 
month  after  he  should  have  siink  a  pit,  constantly  (unless 
hindered  by  unavoidable  accidents)  to  work  and  raise  900 
weys  of  coal  yearly,  if  so  much  good  merchantable  coal  might 


Ezdieqiierof  PtoaByihat  tfaethidBectioa 
or«beM^of3&4  W.4.e.27,doeBnot 
apply  to  rent  reserved  on  a  demise ; 
Gnat  V.  EUi%  9  Mees.  &  Wei.  113. 
(U.  T.  1841).  See,  hoirover,  Ex  parte 
Jones,  In  the  matter  of  St  Philip's 
Bridge  Company,  4  Yo.  &  Col  Exch. 
466. 


(o)  The  Court  of  Exchequer  in  Ire- 
land shortly  afterwards  (T.  T.  1837) 
held,  that  rent  reserved  on  an  indenture 
of  lease  was  within  the  42nd  section  of 
that  act;  Bruen  v,  Nowlen,  I  Jebb  & 
Sy.  346,  n. 

(p)  Smith  V.  Morris,  2  Bro.  C.  C. 
811;  S.  C.  2  Dick.  697. 
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be  had  out  of  the  same ;  and  in  case  so  much  coal  CQuld  not 
be  had  without  working  the  piUars  necessary  for  supporting 
the  work,  to  pay  to  the  defendant  9s.  M.  for  every  wey  of 
coals  which  he  should  neglect  to  raise^  and  which  should 
be  deficient  of  such  quantity  of  900  weys;  the  money  for  the 
deficiency  to  be  paid  for  at  the  end  of  eveiy  year ;  and  that  if 
he  should  neglect  to  sink  a  pit  within  three  years,  then  to 
pay  the  defendant  9s.  6rf.  per  wey  yearly  for  900  weys,  until 
he  should  have  sunk  such  a  pit.  And  there  was  a  proviso, 
that  in  case,  with  using  due  diligence,  there  should  not  be 
found  a  sufficient  quantity  of  coal  to  work  900  weys  a  year, 
or  if  the  lessee  during  the  term  should  have  worked  all  the 
coal,  except  the  necessary  pillars  for  the  supporting  the  work, 
from  thenceforth  the  lessee  shoiQd  be  discharged  firom  the 
covenant  for  working  900  weys  of  coals  a  year,  and  from  all 
payments  by  reason  of  not  working  the  same.  And  there 
was  also  a  covenant,  that  the  lessee  should  be  at  liberty  to 
work  and  bum  coal  in  the  fire-engine;  and  another,  by 
which  the  lessor  was  to  be  supplied  with  coal  for  his  family,  at 
the  expense  of  getting  the  same.  It  having  been  shown,  on 
a  bill  filed  by  the  parties  claiming  under  the  lessee,  that 
the  mine  could  not  be  worked  otherwise  than  at  a  ruinous 
expense,  the  court  restrained  the  lessor  from  proceeding  in 
actions  for  recovering  the  rent ;  and  referred  it  to  the  Master 
to  inquire  what  quantity  of  coals  remained  to  be  got  upon  the 
estate  on  the  terms  of  the  lease,  and  what  was  the  value  of 
the  same  at  the  rate  of  9^.  Qd.  a  wey;  and,  the  plaintiffs 
undertaking  to  pay  what  should  be  such  value,  and  to  sur- 
render the  lease,  in  case  the  defendant  woiQd  accept  the 
same,  it  was  ordered  that  they  should  pay  annually  the  siun 
of  427/.  lOs.  agreed  to  be  paid  by  the  lease,  as  the  same  should 
become  due,  into  the  bank,  without  prejudice,  subject  to  the 
further  order  of  the  court ;  and  in  case  the  defendant  should 
accept  a  surrender  of  the  lease,  it  was  further  ordered,  that 
the  Master  should  inquire  and  state  what  would  be  a  full 
satisfaction  to  the  defendant  of  the  covenants  in  the  said 
lease ;  the  costs  and  further  directions  being  reserved. 
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This  case  was  cited  as  a  precedent  for  the  relief  sought  in 
the  bite  case  of  Phillips  v.  Jones  (q).  There,  the  plaintiff  was 
lessee  for  twenty-one  years,  under  the  defendant,  of  a  piece 
of  ground  in  Monmouthshire,  with  liberty  to  dig  for  coals 
under  it,  at  the  yearly  rent  of  300/.,  to  be  paid  whether  any 
coal  should  or  should  not  be  raised,  and  subject  to  a  royalty 
of  IQs,  for  every  wey  that  should  be  raised  in  each  year  of 
the  term  over  and  above  600,  that  being  the  quantity  con- 
sidered to  be  paid  for  by  the  yearly  rent  of  300/.  The  lease 
contained  a  proviso  enabling  the  plaintiff  to  determine  the 
term  in  case  all  the  coal  should  be  exhausted  before  the 
expiration  of  it.  After  the  plaintiff  had  worked  the  mines 
for  some  years,  and  had  paid  the  defendant  2,780/.,  in  respect 
of  the  rent  and  royalty,  he  discovered  that,  owing  to  certain 
unforeseen  defects  in  the  mines,  and  to  accidents  in  attempt- 
ing to  work  them,  (which  were  mentioned  in  the  bill,)  he 
could  not  continue  the  working  except  at  a  ruinous  expense; 
and,  thereupon,  he  gave  the  plaintiff  notice  of  his  intention 
to  determine  the  lease;  but  the  defendant  refused  to  accept  a 
surrender  of  it,  insisting  that  the  plaintiff  was  bound  to  get 
the  remaining  coal,  and  brought  an  action  against  him,  for 
the  rent  of  300/.  a  year.  The  bill  prayed  for  an  injunction 
to  restrain  the  action,  the  plaintiff  offering  to  pay  the  defend- 
ant 10«.  per  wey  for  all  the  coal  which,  on  a  reference  to  the 
Master,  should  be  found  to  have  been  under  the  land  at  the 
date  of  the  lease,  on  being  allowed  what  he  had  already  paid. 
But  the  court  refused  to  restrain  the  defendant,  as  the  fixed 
sum  of  300/.  a  year  was  to  be  paid  whether  the  coal  was 
worked  or  not.  This  case  (said  the  Vice-ChanceUor  of  Eng- 
land) is  materially  different  from  the  case  of  Smith  v.  Morris; 
for  that  case  proceeded  on  this,  namely,  that,  by  the  terms  of 
the  lease,  the  lessee  was  bound  to  work  the  mine;  and,  in 
respect  of  the  produce,  a  certain  royalty  was  to  be  paid  to 
the  lessor;  and  it  was  said  that  the  circumstances  of  the 
mine  were  such  that  the  lessee  would  be  ruined  if  he  were 
compelled  to  work  it ;  and,  therefore,  it  was  just  that  he  should 

{q)  PluUip9  V.  Jones,  9  Sim.  519. 
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be  relieved  from  the  coyenant  to  work  the  mine^  if  he  gave 
the  landlord  all  that  he  could  have  been  entitled  to  if  the 
mine  had  been  worked  according  to  the  covenant,  that  is,  a 
royalty  of  98.  6d.  for  every  wey  of  coals  contained  in  the 
land.  Bnt  this  lease  is  constmcted  in  a  different  manner. 
In  the  first  instance  there  was  to  be  paid,  yearly  dnring  the 
term  of  twenty-one  years,  a  gross  som  of  800/.,  whether  the 
coal  was  worked  or  not ;  and  a  royalty  of  10^.  per  wey  was 
to  be  paid  if  more  was  raised  than  600  weys ;  and  there  was 
a  covenant  in  the  lease  which  bonnd  the  lessee  to  work  the 
mines.  Then  came  a  proviso  enabling  the  lessee,  on  giving 
notice,  to  determine  the  lease  when  all  the  coal  shonld  be 
worked  out ;  and,  consequently,  when  all  the  coal  shonld  be 
exhausted,  the  tenant  might,  by  giving  the  required  notice, 
free  himself  from  aU  the  obligations  of  the  lease.  K  an  action 
had  been  brought  on  the  covenant  to  compel  the  plaintiff  to 
continue  the  working  of  the  mines,  and  there  had  been  no 
other  reservation  in  the  lease  than  a  royalty  of  a  certain  sum 
per  wey  on  all  the  coal  raised,  then  the  court  would  have 
appUed  the  principle  of  Smith  v.  Morris,  and  would  have 
relieved  the  plaintiff  from  the  expense  of  working  an  unpro- 
fitable mine,  on  his  paying  the  defendant  for  all  the  coal 
under  the  land;  which  would,  in  substance,  be  giving  him 
all  that  he  was  entitled  to  under  the  lease ;  for  he  could 
derive  no  benefit  from  compelling  the  plaintiff  to  continue 
the  working  of  the  mine.  In  this  case,  however,  there  is  a 
fixed  sum  of  800/.  a  year  to  be  paid,  whether  the  mines  are 
worked  or  not :  and,  therefore,  the  court  cannot  relieve  the 
plaintiff  from  the  payment  of  thd.t  sum. 

We  may  add,  that  a  general  release  of  all  actions  and  de- 
mands made  by  a  lessor  to  a  lessee  will  not  discharge  the 
lessee  from  payment  of  rent  accruing  due  after  the  release  (r). 


(r)  Witton,  Wooton,  or  Whitton,  v.  Ingram  v.  Bray,  2  Lev.  210;  S.  C.» 

Bye,  Cro.  Jae.  486;  S.  C.  Poph.  136;  nom.  Totiiil  v.  Ingram,  1  Vent.  314; 

Brownl.  80.     These  reports  are  not  S.  C,  nom.  Trevil  v,  Ingram,  2  Mod. 

connstcnt.  Henn  v.  Hanson,  1  Lot.  99;  28 1 . 


S.a   1  Sid.  141;  1   Keb.  499.  610. 
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CHAPTER  X. 


OF  THE  COYENANTS. 


T^HE  covenants  succeed  tlie  Eeddendnm^  and  materially 
modify  the  rights  and  liabilities  consequent  on  the 
mere  grant  of  the  term ;  by  imposing  duties  and  restraints 
on  the  lessee  not  embraced  by  the  usual  words  of  demise ; 
and,  on  the  other  hand,  in  ordinary  cases,  relieving  the  lessor 
firom  the  effect  of  the  general  covenant  for  quiet  enjoyment 
implied  in  leases  for  years  from  the  word  "  demise  ^^  (a).  The 
extent  of  those  duties  and  restraints  will  be  discussed  in  this 
chapter.  But  before  we  enter  upon  an  examination  of  the 
particular  express  covenants  which  commonly  find  a  place 
in  leases,  their  object  and  construction,  it  wHl  be  desirable  to 
ascertain,  as  &r  as  possible,  whai;  covenants  can  be  exacted 
from  a  lessee  as  a  matter  of  right  on  a  mere  agreement  for  a 
lease.  I  use  the  word  lessee,  and  its  correlative  lessor,  for 
brevity's  sake,  though  the  term  party  corUracting  to  grant, 
and  party  contracting  to  take  a  lease  would  be  more  correct. 
This  inquiry  will  be  pursued  in  the  following  section. 

Section  I. — ^What  covenants  are  usual.  c£^Z^^  W  *-*^    ^ 

What  cov^^iants  can  be  demanded  of  a  lessee  as  a  matter  of^  MjL.^^-y^ 
right  must  depend  on  circumstances.    Supposing  the  lessortj^^^^^- 

f  (a)  See  the  caaee  etted  in  n.  (:e),  fiirther  Mmarkfl  on  this  aubjeet  will  be  (/v<  a,^^'*^^^. 

ante,  p.  9  of  this  yohune;  and  Hinde  found  poet,  in  the  section  of  this  chap-  ^  '^y^'^^^'^^ 

tr.  Graj,  1   MaD.  &  Ghnk   195.    The  ter  which  treats  of  the  CoTwant  for    /^  i  ^^^X  A 

word  ^demiae"  does   not   cteate   a  Quiet  Enjoyment.                                          /p/^- 

warranty.    Shep.  Toncfa.  184.     Some  />                   ' 


JCt, 


cc#«^^*^ 
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to  be  seised  in  fee^  it  is  agreed  that^  without  an  express  stipu- 
lation to  the  contrary^  none  but  what  are  denominated  usual 
covenants  can  be  required;  an  expression  e^idenily  rather 
begging  a  question  than  establishing  a  rule ;  for  we  are  still 
left  to  inquire  what  is  epmprehended  by  the  term  usual.  Lord 
Mansfield  said  that  the  question^  what  are  usual  covenants, 
was  an  endless  source  of  litigation  {b).  Indeed,  where  the 
nature  of  the  demise.  Whether  it  be  of  a  house  in  a  populous 
town,  of  a  farm,  or  of  land  for  building,  must  be  taken  into 
consideration,  it  is  obTious  that  none  but  general  roles  can  be 
laid  down,  their  application  to  particular  cases  being  left  to 
the  judgment  of  the  practitioner. 

In  the  case  of  Henderson  v.  Hay  (c),  where  the  agreement 
was  for  a  lease  upon  common  and  usual  coyenKaiM,  Lord  Thur- 
low  said,  that  common  and  usual  covenants  must  mean  cove- 
nants incidental  to  the  lease;  explained  by  Macdonald,C.B., 
in  a  later  case  (ef),  to  signify,  such  as  are  quite  of  course  in  a 
lease. 

In  the  case  of  Jones  v.  Jones  {e),  where  the  agreement  was 
that  the  lease  should  contain  all  proper  covenants.  Sir  W. 
Grant,  M.R.,  said,  ''The  word  proper  admits  different  senses. 
There  is  no  covenant  almost  which  a  landlord  can  propose 
that,  generally  speaking,  could  be  called  an  improper  cove- 
nant ;  for  he  has  a  right  to  let  his  land  upon  any  terms  he 
may  think  fit  to  propose ;  and  there  are  many  covenants,  not 
usual  or  common,  that  could  not  be  objected  to.  But  there 
are  many  covenants,  though  proper,  that  do  not  naturally 
flow  out  of  the  contract.  The  contract,  locatio  et  conductio, 
does  not  naturally  lead  to  many  covenants  that  have  now 
found  their  way  into  most  leases,  and  cannot  be  said  to 
be  improper  in  many  of  them.      But  that  cannot  be  the 


(b)  Morgan  dem.  Dowding  v.  Bis-  (d)  Folkingham  v.  Cr(rflk,  3  Anstr. 
sell,  3  Taunt.  73.     Assented    to  by  700. 

Alderson,  B.,  in  Aldennan  v.  Neate,  («)  Jones  v.  Jones,  12  Ves.  186-9. 

4  Mees.  &  Wei.  712.  And  see  Vere  v,  Loveden,  12  Yes.  179. 

(c)  Henderson  v.  Hay,  3  Bro.  C;  C.  WUkina  v.  Fry,  1  Meriv.  244.  263. 
632. 
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sense  with  reference  to  the  insertion  of  this  covenant  (/) 
upon  the  expression  in  this  agreement.  It  cannot  mean 
those  covenants  which  would  not  be  unreasonable.  It  must 
mean  such  as  are  calculated  to  secure  the  full  effect  of  the 
contract. 

But  the  general  principles  on  the  subject  were  most  ela- 
borately expounded  by  Lord  Eldon  in  the  case  of  Church  v. 
Brown  Cgr).  "The  effect  of  the  lease/^  said  his  lordship^  "  in 
the  warranties  and  obligations^  as  arising  out  of  the  words  of 
the  lessor  and  lessee^  yielding  and  paying ^  and  under  the  exe- 
cution of  their  agreement  by  the  court,  is  perfectly  different; 
the  latter  including  the  covenant  for  quiet  enjoyment ;  and 
in  many  other  respects  the  mutual  obligations  of  both  with 
reference  to  each  other  being  by  the  express  covenants  very 
materially  varied.  Before  the  case  of  Henderson  v.  Hay  (A), 
therefore,  upon  an  agreement  to  grant  a  lease,  with  nothing 
more  than  proper  coverumis,  1  should  have  said,  they  were  to 
be  such  covenants  as  were  just  as  well  known  in  such  leases 
as  the  usual  covenants  under  an  agreement  to  convey  an 
estate ;  and,  though  the  word  incidental  is  not  very  precise,  I 
conceive  Lord  Thiurlow's  meaning  to  have  been,  that  the 
party  had  a  right  to  those  covenants  that  would  be  inserted 
in  the  execution  of  an  agreement  for  a  lease,  arising  out  of 
the  general,  well-known  practice  as  to  such  leases ;  and  not 
contradicting  the  incidents  of  the  estate  belonging  to  a  lessee, 
one  of  which  is  the  right  to  have  the  estate  without  restraint, 
beyond  what  is  imposed  upon  it  by  operation  of  law ;  unless 
there  is  an  express  contract  for  more.  *  *  Independently, 
therefore,  of  the  authorities,  I  should  have  said,  that  the 
meaning  of  the  parties  to  a  contract  for  a  lease  was,  that  there 
should  be  proper  covenants ;  and  that  the  law  impUes  what 
they  are,  as  connected  with  the  character  and  title  of  the 
lessor ;  covenants  in  this  sense  incidental,  as  regulating  the 


(/)  A  covenant  to  reetrain  the  le88ee*8  O7)  Church  v.  Brown,  15  Ves.  258. 

niwigning  or  underletting  the  premises      264. 
vithoat  lioense.  (h)  3  Bro.  C.  C.  632. 
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obligations  expressed  and  implied;  not  in  contradiction  to 
the  quantity  of  interest  which  the  demise  itself^  without  spe- 
cial words,  was  by  the  agreement  to  give  to  the  lessee.  *  * 
The  safest  rule  for  property  is,  that  a  person  shall  be  taken 
to  grant  the  interest  in  an  estate  which  he  proposes  to  cony^, 
or  the  lease  he  proposes  to  make;  and  that  nothing  which 
flows  out  of  that  interest,  as  an  incident,  is  to  be  done  away 
by  loose  expressions,  to  be  construed  by  facts  more  loose ; 
that  it  is  upon  the  party  who  has  forborne  to  insert  a  cove- 
nant for  his  own  benefit  to  show  his  title  to  it;  and  that  it  ii 
safer  to  require  the  lessor  to  protect  himself  by  express  stipu- 
lation, than  for  courts  of  equity  to  hold,  that  contracting  par- 
ties shall  insert,  not  restraints  expressed  by  the  contract  or 
implied  by  law,  but  such,  more  or  less  in  number,  as  indivi- 
dual conveyancers  shall  firom  day  to  day  prescribe  as  proper 
to  be  imposed  upon  the  lessee ;  and  that  all  those  restraints 
so  imposed  firom  time  to  time  are  to  be  introduced  as  the 
aggregate  of  the  agreement/' 

In  a  recent  case  also  before  Wigram,  V.  C.  (i),  the  question, 
what  were  usual  and  proper  covenants,  became  the  theme  of 
discussion  under  dreumstances  foreign  to  the  subject  of  this 
work'j  but  it  is  thought  expedient  to  state  them,  with  a  view 
to  the  better  appreciation  of  the  remarks  of  the  learned  judge. 
It  appeared  that  the  plaintiff  agreed  to  sell,  and  the  defendant 
to  purchase,  all  the  coal  mines  and  minerals  under  two  certain 
fields  containing  twelve  acres,  at  850/.  an  acre,  with  power 
to  enter  upon  the  surface,  and  dig  for  and  raise  the  same. 
350/.  were  to  be  paid  down ;  and  350/.  at  leart  at  the  end  of 
every  succeeding  year,  till  the  twelve  acres  should  be  paid 
for,  whether  the  quantity  of  an  acre  should  be  got  in  each 
year  or  not;  with  an  additional  sum  in  proportion  to  360/.  an 
acre^  if  more  than  an  acre  should  be  got  in  any  one  year.  It 
was  stated  in  the  bill,  that  the  defendant  was  owner  of  mines 
contiguous  to  those  contracted  for ;  but  that  he  did  not  intend 
to  sink  any  pit  or  shaft  on  the  land  over  the  mines  contracted 

(0  Blakesley  v.  Whieldon,  1  Hare,  176. 


Ch.  X.  8, 1.]        OP  THB  covenants: — WHAT  UBUAL.  169 

for,  but  that  he  meant  to  work  the  same  by  means  of  the 
pits  or  shafts  by  which  he  worked  the  other  mines;  and  the 
question  for  the  decision  of  the  oomrt  was,  whether  the  phdn- 
tiff  should  haye  the  power  to  go  *down  any  of  the  mines  of 
the  defendant,  which  might  be  necessary  for  inspecting  the 
working  of  the  mines  comprised  in  the  contract ;  or  whether 
the  power,  if  granted,  should  not  be  confined  to  the  mere 
reservation  of  a  right  to  descend  any  pits  or  shafts  sunk  on 
the  land  over  the  mines  contracted  for.  In  giving  judgment, 
his  honor  stated  the  general  principle,  indifferently  affecting 
all  cases,  to  be,  that  where  a  person  makes  a  grant  of  any* 
thing,  he  impliedly  grants  that  also  which  is  necessary  to 
make  the  grant  of  the  principal  subject  effectual  (J) ;  that 
this  principle  was  carried  to  the  extent,  that  the  implied 
grant  entitled  the  lessee  to  whatever  might  be  necessary 
to  the  fall  enjoyment  of  the  subject  of  the  grant  {k) ;  and 
that,  in  detemuBing  wliat  wei«  usual  and  pK>per  covenanta 
in  a  case  like  that  before  him,  regard  must  be  had  to  the 
principle  he  had  referred  to;  for  the  reasoning  which  would 
apply  to  a  grant  must  in  principle  apply  to  a  case  like 
that  before  him,  so  &r  as  related  to  the  right  of  the  parties 
to  have  preserved  to  them,  not  only  the  interest,  but  the 
means  of  protecting  the  interest  which  they  were  to  take. 
And  after  referring  to  the  cases  of  Henderson  t;.  Hay  {I) ; 
Morgan  v.  Slaughter  (m) ;  Folkingham  v,  Crc^  (n) ;  and 
Church  V.  Brown  (o) ;  and  adding,  that  covenants  become 
usual  and  proper  covenants  only  because  by  common  consent 
they  are  found  essential  to  perfect  the  contract  between  the 
parties,  the  learned  judge  proceeded  thus : — "  To  apply  this 
reasoning  to  the  present  case,  it  is  proved  in  evidence  that 
where  the  coal-mines  are  either  let  or  sold  at  a  royalty,  with 
stipulations  as  to  the  manner  of  working  the  mines,  a  right 


(j)  Refersingto  Pomfret  v.  Rierofty  (2)   3  Bro.  C.  C.  632;  noticed  post. 

1  Sumd.  320,  and  notes.  (m)  1  Esp.  8  ;  noticed  post 

(k)  Referring  to  Senhoose  v.  Chris-  (n)  8  Anstr.  700;  noticed  post, 

tian,  1  Term  Rep.  660.  (o)  15  Ves.  258. 
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of  entry  to  view  the  mines  is  reserved  to  the  lessees  (p),  for 
the  twofold  purpose  of  seeing,  firsts  iu  what  maimer  the  mines 
are  worked,  and  secondly,  the  quantity  of  minerals  obtained. 
A  covenant  or  proviso  for  this  purpose  is  admitted  to  be  inci- 
dental to  the  contract  for  such  a  lease  or  sale.  The  contract 
vrithout  any  express  stipulation  would,  in  Lord  Eldon's 
language^  carry  ingrefnio,  and  in  the  bosom  of  it  (9),  the  right 
of  entry,  which  was  necessary  to  protect  the  interest  of  the 
lessor^  or  vendor.  How  does  the  present  case  differ  from 
that  ?  It  differs  from  it  in  this  respect  only,  that  the  lessor 
having  no  interest  in  the  manner  of  working  the  mines,  but 
having  an  interest  in  the  quantity  of  minerals  worked^  a 
question  may  arise^  whether  the  right  of  entry  to  which  he 
would  be  entitled^  if  his  interest  extended  to  both^  must  not 
be  reduced  to  such  right  of  entry  as  will  suffice  to  protect  the 
single  interest  which  he  has ;  but  his  right  to  the  incidental 
covenants  as  to  that  interest  must  remain.  In  the  absence  of 
any  evidence  but  that  to  which  I  have  referred,  and  which  the 
answer  of  Mr.  Whieldon  [the  defendant]  confesses,  I  should 
think  that  the  conclusion  I  have  stated  was  irresistible.  There 
must  therefore  be  a  decree  for  a  specific  performance  of  the 
agreement,  giving  the  plaintiff  such  a  power  of  entry  and 
inspection  as  will  enable  him  to  protect  his  interest  in  the 
property,  but  not  extending  beyond  what  may  be  necessary 
for  that  purpose/' 

These  are  the  general  rules  on  the  subject;  and^  accord- 
ingly^ the  lessor  cannot  in  general  (r)  demand,  as  a  matter  of 
rightj  a  covenant  by  the  lessee  not  to  assign  or  underlet  the 
premises  without  license  {s) ;  or  not  to  carry  on  a  particular 
trade  or  business  on  the  premises  {() ;  or,  perhaps^  a  covenant 

(jp)  So  in  the  report :  q.  ktaonf  lioenae  is  usual  will  be  more  psrticQ- 

(q)  Church  v.  Brown,  15  Yes.  263.  larly  examined  in  a  subsequent  section 

(r)  See,  as  to  particular  cases,  next  of  this  chapter, 

page.  (0  Van  v,  Corpe,  3  MyL  &  K.  269. 

(«)   Henderson  v.  Hay,  3  Bro.  C.  C.  Propert  v,  Parker,  3  MyL  &  K.  280. 

632.    Church  v.  Brown,  15  Yes.  258.  Flight  v.  Barton,  3  Myl.  &  K.  282. 

Browne  v.  Raban,  15  Yes.  528.  Whe-  Cesser  v.  Collinge,;,3  Myl.^ft  K.  283. 

ther  a  covenant  not  to  assign  without  .  ^ 
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to  insure  them ;  or^  probably^  a  covenant  to  pay  land  tax  or 
sewer's  rate  (a?). 

So,  it  is  not  usual  for  a  lessor  to  covenant  to  rebuild  the        ,  ^X 
demised  premises  in  case  of  fire^  with  an  alternative  of  a  cesser 
of  rent  on  fiedlure  to  do  so  (y). 

The  rules  are  the  same  whether  the  agreement  for  a  lease 
require  the  insertion  in  the  lease  of  all  usual  covenants,  or 
be  wholly  silent  on  the  point.  If,  however,  the  agreement 
provide  for  the  insertion  of  covenants  usual  in  the  neighbour- 
hood, or  the  Eke,  an  inquiry  wiU  be  directed  to  ascertain  the 
nature  of  the  usage  (z). 

And  the  same  rules  would  no  doubt  obtain  where  the  in- 
tended lessor  is  himself  only  a  lessee  from  another,  but  the 
intended  under-lessee  is  ignorant  of  that  fact. 

But  if  the  party  contracting  to  grant  the  lease  be  himself 
but  a  lessee,  and  the  party  contracting  to  take  be  cognizant 
of  that  £ftct,  it  is  an  important  question  whether,  inasmuch  as 
the  lease  proposed  to  be  granted  must  necessarily  be  subject 
to  the  covenants  contained  in  the  original  lease,  the  omission 
of  the  latter  to  inquire  into  those  covenants  is  not  such  a 
want  of  reasonable  diligence  as  in  the  consideration  of  a 
court  of  equity  will  amount  to  implied  notice  of  them,  or 
whether,  not  inquiring,  he  is  entitled  to  take  for  granted 
that  the  original  lease  contained  only  usual  covenants  (a). 
This,  as  a  general  question,  has  not  been  determined.  But 
if  the  party  enter  and  take  possession  of  the  premises  with- 
out informing  himself  of  the  covenants,  he  is  bound  to  take 
a  lease  containing  all  the  covenants,  unusual  as  well  as  usual, 
of  the  original  lease  (i). 

But  where  a  party  in  possession  of  a  house  as  tenant  for 

(x)  Bennett  v.  Womack,  7  Barn.  &  (z)  Church  v.  Brown,  15  Ves.  258. 

Crea.  $27;  S.  C.  1  Man.  &  Ry.  644;  270. 

3  Car.  &  Pa.  96.  (o)  Propert  v.  Parker,  3  MyL  &  K. 

(y)  Doe  dem.  Ellis  v,  Sandham,  1  280-1.    Flight  v.  Barton,  3  Myl.  &  K. 

Term  Rep.  705;  Medwin  v.  Sandham,  282.    Coeser  v,  Collinge,  3  Myl.  &  K. 

3  Swanst  685.    Ab  to  a  covenant  by  288. 

the  kflsee  to  repair,.flee  poet,  p.  182,  of  (b)  Cosser  v.  Collinge,  sup. 
thisTohime. 
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two  years^  under  an  agreement  with  the  original  leasees^  con- 
tracted to  take  a  lease  for  a  longer  term^  and  the  contract 
provided  that  the  lease  shonld  contain  the  nsnal  coyenants 
between  landlord  and  tenant,  and  that  the  house  should  not 
be  converted  into  a  school^  nor  should  any  trees  be  planted  in 
the  front  court,  it  was  held  to  be  immaterial  whether  the 
lessee  had  or  had  not  notice  that  the  title  of  the  intended 
lessor  was  derived  under  a  lease  firom  another  person.  Sir 
John  Leach,  M.  B.,  considering  that  such  an  agreement 
amounted  to  a  representation  that  whatever  was  the  tenure 
under  which  the  property  was  held,  he  was  at  liberty  to  grant 
a  lease  conformably  to  the  articles  (c). 

So,  where  a  lessee,  whose  lease  contained  a  covenant  by 
which  the  exercise  of  certain  trades  was  prohibited,  contracted 
to  grant  a  lease  to  another,  and  on  the  treaty,  when  apprised 
by  the  intended  lessee  of  the  nature  of  the  business  which  he 
meant  to  conduct  on  the  premises,  omitted  to  mention 
that  such  business  was  within  the  prohibition,  it  was  held 
that  the  intended  lessor's  silence  had  the  effect  of  a  represen- 
tation that  there  was  no  such  prohibitory  covenant  (d). 

A  covenant  by  the  lessor  for  the  lessee's  quiet  enjoyment 
without  interruption  by  the  lessor,  or  persons  claiming  imder 
him,  is  considered  usual  in  all  cases. 

We  now  proceed  to  consider  the  particular  covenants 
entered  into  by  the  respective  parties  to  the  lease;  the 
lessee's  generally  taking  precedence  of  the  lessor's. 


Section  II. — Of  the  covenant  to  pay  aent. 

Notwithstanding  the  implied  covenant  on  the  lessee's  part 
to  pay  rent,  under  the  words  "yielding  and  paying"  (e), 
an  express  covenant  for  the  same  purpose  is  seldom  or  never 
dispensed  with  in  an  indenture  of  lease ;  but,  as  the  majority 

(c)  Van  V.  Coppe,  3  Myl.  &  K.  269.  (rf)  Flight  r.  Barton,  3  Myl.  &  K. 

And  see  Pope  v.  Garland,  4  Yo.  &      282.    And  see  Pope  v.  Garland,  sop. 
Col.  Exch.  394.  («)  Ante,  p.  87,  of  this  Tolonie. 
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9f  the  cases  relating  to  this  subject  have  fomished  decisions 
common  to  the  reddendum  and  to  the  covenant  for  payment 
of  rent^  and  as  those  decisions  have  ah^ady  {ff)  been  com- 
mented on  at  large,  it  will  only  be  necessary  here  to  direct 
the  reader's  attention  to  a  few  distinctions^  and  notice  such 
matters  as  are  more  particularly  applicable  to  the  express 
covenant. 

The  tenant's  liability  to  pay  rent  under  the  implied  cove- 
nant^ being  founded  on  privity  of  estate  only^  determines  on 
his  assigning  the  property  to  another  (A) ;  but^  under  the  pri- 
vity of  contract  arising  from  the  express  covenant^  he  remains 
chaigeable  during  the  whole  period  of  the  tenancy  (t) ;  and  as 
it  is  in  his  power^  unless  expressly  restrained  by  agreement^ 
to  assign  the  premises  to  another^  without  regard  to  the  as- 
signee's character  or  responsibility  (k),  the  express  covenant 
possesses  an  obvious  advantage  over  the  implied  one.  So 
again,  as  the  lessee  invariably  covenants  for  his  heirs  as  well 
as  for  himself,  his  executors,  and  administrators,  the  lessor 
has  the  security  of  the  lessee's  real  estate  in  the  heir's  hands 
for  payment  of  the  rent,  an  advantage  not  conferred  by  the 
implied  covenant  (/).  The  extent  of  the  liability  of  the  les- 
see's heir,  and  also  of  his  executor  or  administrator,  will  be 
discussed  in  a  subsequent  part  (m). 

An  express  covenant  for  payment  of  rent  will  run  with  the 


(sf)  Ante,  p.  SSy  et  9€q,  of  this  Tolome. 

(A)  Brett  v.  Cumberland,  Cro.  Jao. 
523.  Bachelcim  v.  Gage,  W.  Jo.  223; 
&  C.  Cro.  Gar.  188.  Anon.  1  Sid.  447. 
Steinea  v.  Monu,  1  Tea  &  B.  8-11. 
And  see  Adams  v.  Gibney,  6  Bing.  656. 

(0  Edwards  v.  Morgan,  3  Lev.  233% 
BncUand  v.  Hall,  8  Ves.  95.  Stunea 
9,  Morris,  1  Ves.  &  B.  1 1.  Aoriol  v. 
Mnh,  4  Term  Rep.  98. 

(k)  Pitcher  v.  ToToy,  Holt,  78;  S.  C. 
I  Show.  340;  2  Vent  234;  1  Salk.  81 ; 
Gvth.  177;  4  Mod.  71;  12  Mod.  23; 
S.  C,  nom.  Tongne  v.  Pitcher,  3  Ley. 
295.    Le  Kenx  V.  Naah,  2  Stra.  1221. 


Onslow  V.  Corrie,  2  Madd.  830.  Tay- 
lor v.  Shum,l  Bos.  ft  PnL  21.  Philpot 
V.  Hoare,  AmbL480.  Staines  v.  MoiriSy 
1  Yes.  &  B.  8-11.  Treackle  v.  Coke, 
lYem.  165;S.C.  1  £q.  Ca.  Ab.  47.pL3. 
And  Rowley  V.  Adam8,4  MyL  &Cr.  534^ 
where  Lord  Cottenham  entered  into  a 
consideration  whether  it  was  morally 
right  for  an  asdgnee  of  a  lease  to  as- 
sign it  for  the  purpose  of  getting  relief 
from  the  covenants. 

(0  Newton  v.  Osborne,  Sty.  887. 
See  also  3  &  4  W.  4.  e.  104. 

(m)  Post,  Part  the  Sixth. 
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land,  and  bind  an  assignee,  though  the  lessee  do  not  covenant 
for  his  assigns  (o). 

An  assignee  of  the  reversion  eonld  not  avail  himself  of  the 
express  covenant  until  the  act  of  82  Hen.  8.  c.  34,  though  at 
common  law  he  might  sue  on  the  implied  covenant  (/?).  But 
the  benefit  of  a  covenant  for  payment  of  rent  will  not  run  at 
law  with  the  reversion,  unless  the  lessor  be  seised  or  possessed 
of  a  legal  estate  (q).  And,  in  equity,  where  a  bill,  filed  by  the 
assignee  of  a  reversion  against  the  assignee  of  the  lease  for  a 
discovery,  and  the  production  of  the  lease,  of  which  there  was 
no  counterpart,  the  better  to  enable  the  plaintiff  to  proceed 
at  law  against  the  defendant  for  a  breach  of  covenant  for 
payment  of  rentj  stated  that  the  lessor,  ''being  seised  or 
otherwise  well  entitled  to  an  estate  of  inheritance  in  the  mes- 
suage,''  &c.,  demised  the  same,  &c.,  it  was  held,  on  demurrer, 
that  this  was  not  a  sufficient  allegation  that  the  lessor  was 
seised  of  the  legal  estate,  in  respect  of  which  only  the  plain- 
tiff could  sue  at  law.  The  plaintiff  had  leave  to  amend ;  but, 
as  the  objection  was  of  a  fidvolous  nature,  the  court  would  not 
allow  the  costs  of  the  demurrer  (r). 

The  cestui  que  trust  of  a  lease  is  not  liable  at  law  for  rent, 
notwithstanding  the  insolvency  of  his  trustee,  the  lessee ;  but 
the  case  is  different  in  equity  (s). 

In  a  late  case  {t),  where  the  plaintiff  covenanted  to  demise 
certain  land  to  the  defendants,  as  trustees  for  a  joint-stock 
company,  of  which  they  and  the  plaintiff  were  members,  and 
the  defendants  covenanted  to  pay  him  rent,  and  by  a  separate 
deed  the  plaintiff  and  the  other  members  of  the  company 
covenanted  to  indemnify  the  defendants  fi^r  acts  done  by 

(o)  Porter  v.  Swetoius,  Sty.  406.  v.  Arthur,  1  Bam.  &  Cres.  410;  S.  C. 

Parker  v.  Webb,  8  Salk.  5.    Isteed  v.  2  Dow.  &  Rjr.  670. 

Stoneley,  1  And.  89.   Hdford  v.  Hatch,  (q)  Balls  v.  Hargrave,  3  Beay.  284. 

1  Dougl.  183.    Stevenson  «l  Lambard,  (r)  Ibid. 

2  East,  575.       Vyvyan   v.    Arthur,  («)  Clayering  v,  Westley,  or  Ckver- 

1  Bam.  &  Cree.  410;  S.  C.  2  Dow.  &      ing  v.  Reed,  3  P.  Wms.  402,  and  note 
Ry.  670.  (2),  6th  ed. 

(i))  Harper    v.    Burgh,    or    Bird,         (0  Bedford  v.  Bmtton,  1  Bing.  N.  C. 

2  Lev.  206;  S.  C.  T.  Jo.  102.    Vyvyan      399;  S.  C.  1  Scott,^45. 
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them  as  trustees^  it  was  held^  that  the  plamtiff  might  sue  the 
defendants  on  the  covenant,  notwithstanding  he  was  a 
member  of  the  company. 

K  a  lease  be  granted  for  an  unlawful  purpose,  for  example, 
for  distilling  or  boiling  turpentine  or  tar,  in  contravention  of 
the  provisions  of  an  act  of  parliament  («),  the  lessee  may 
plead  such  unlawful  purpose  in  bar  to  an  action  of  covenant 
for  non-payment  of  rent ;  and  it  makes  no  difference,  as  to 
the  illegality  of  the  contract,  that  the  unlawful  act  has  not 
been  carried  into  effect  (a?). 

Where  the  lessee  of  a  rope-work,  at  20/.  per  annum,  by 
deed,  reciting  that  there  was  a  dispute  between  the  plaintiff 
(his  lessor)  and  another  person  about  the  title  to  an  adjoining 
piece  of  ground,  covenanted  that,  when  the  dispute  should  be 
adjusted,  and  the  piece  of  ground  should  be  adjudged  to 
belong  to  the  plaintiff,  or  if  the  lessee  (the  defendant)  should 
by  any  ways  or  means  come  to  the  possession  thereof,  as  part 
of  the  rope-work,  then  and  £rom  such  time  as  the  plaintiff 
should  give  the  defendant  possession  thereof,  or  if  the  defen- 
dant should  by  any  ways  or  means  have  the  possession  thereof, 
the  defendant  would  pay  for  the  premises  in  the  lease,  together 
with  the  piece  of  ground,  for  the  then  remainder  of  the  term, 
the  rent  of  30/.,  instead  of  20/.,  it  was  held,  that  although  the 
plaintiff  did  not  dispute  nor  assert  his  title  to  the  piece  of 
ground,  nor  was  it  ever  adjudged  to  belong  to  him,  but  the 
defendant  obtained  possession  of  it  by  purchase  from  a  third 
party,  yet  the  defendant  was  bound  to  pay  the  additional 
rent,  as  the  contract  had  been  performed,  and  the  time  of 
payment  come ;  and,  besides,  as  the  general  words  might  have 
been  put  in  the  deed,  with  an  intention  to  prevent  the  de- 
fendant from  hindering  the  plaintiff^s  recovering  the  piece 
of  ground  (y). 

If  the  rent  be  to  be  suspended  in  the  event  of  the  premises 

(«)  See  the  building  act  of  25  Greo.  3.  aMrmed  in  error,  in  Exch.  Chamb., 

c  77.  6  Bing.  N.  C.  324. 

(ps)  The  Gas  Ught  and  Coke  Com-         (t/)  Heath  v.  Baker,  Ca.  temp.  Hardw. 

pHiy  V.  Tomer,  5  Bing.  N.  C.  666;  319. 
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becoming  uninhabitable  by  fire^  the  covenant  for  payment 
must  have  an  appropriate  qualification ;  ss,  in  the  absence  of 
express  words  of  exoneration,  the  lessee's  liability  to  payment 
of  rent  will  continue  during  the  whole  term.  Without  a 
distinct  contract^  the  landlord  cannot  be  compelled  to  repair 
the  damage,  even  though  he  may  have  insured  the  premises 
on  his  own  private  account,  and  received  the  insurance 
money.  But  the  cases  on  this  subject  need  not  be  repeated 
here,  as  they  have  already  been  fully  noticed  in  the  redden- 
dum {z) ;  though  we  may  mention  that  an  exception  against 
damage  by  fire  in  a  covenant  to  repair  does  not  extend  also 
to  the  covenant  for  payment  of  rent;  for  there  is  no  necessary 
connection  between  the  covenants  (a). 

A  few  miscellaneous  cases  of  construction  arising  on 
covenants  for  payment  of  rent  in  mining  leases  remain  to  be 
noticed  in  this  section. 

In  a  very  recent  case  (6),  a  lessee  of  a  coal  mine  covenanted 
to  deliver  quarterly  to  the  lessor  two  equal  thirteenth  parts  of 
all  coal  which  should  be  raised  during  the  term,  or  to  pay  him 
quarterly  the  value  thereof  in  money.  And  it  was  provided, 
that  in  case  at  the  end  of  the  first  quarter  of  any  year  of  the 
term  such  quarterly  deliveries  should  not  have  equalled  in 
value,  or  such  quarterly  payments  in  money  should  not  have 
equalled  in  amoimt,  the  sum  of  38/.  10^.,  then  the  lessee  should 
also  pay,  at  the  end  of  every  such  first  quarter,  such  additional 
sum  as  would  make  up  the  38/.  10s, ;  and  that  in  case  at  the 
end  of  the  second  quarter  such  deliveries  or  payments  for 
that  and  the  preceding  quarter  should  not  have  amounted  to 
75/.^  then  the  lessee  should  also  pay,  at  the  end  of  every  such 
second  quarter,  such  further  sum  as  would  make  up  75/.;  and 
that  in  case  at  the  end  of  the  third  quarter  such  deliveries  or 
payments  for  that  and  the  two  preceding  quarters  should  not 
have  equalled  111/.  10^.,  then  the  lessee  should  pay,  at  the 
end  of  such  third  quarter,  such  fiurther  siun  as  would  make 

(z)  Ante,p.ll9,e<M9.otthisToIiune.  (b)  Bishop  v.  Goodwin,  14  Men.  & 

(a)  Hare  9.  Groyes,  3  ADstr.  696.         Wei.  2C0. 
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up  111/.  10<. ;  and  that  in  case  on  the  24th  of  June  in  any 
year  the  dehveiies  and  payments  for  that  and  the  three 
preceding  quarters  should  not  haye  equalled  150/.^  then  the 
lessee  should  pay  on  the  24th  of  June  such  additional  rent  or 
sum  as  would  make  up  the  150/.^  it  being  the  intent  and 
meaning  of  the  parties  that  the  royalties  thereby  reserved 
should  always  amount  to  ISO/,  per  annum  at  least.  And  it 
was  held,  that  the  rent  was  to  be  made  up  every  quarter ; 
that  the  landlord  was  not  to  have  less  than  150/.  a  year, 
although  he  might  obtain  a  larger  sum  compounded  of  the 
rent  and  royalty ;  but  that  the  surplus  of  any  one  quarter 
was  not  to  supply  the  deficiency  in  any  previous  quarter.  It 
is  observable,  that  both  Pollock,  L.  C.  B.,  and  Alderson,  B., 
are  reported  to  have  said  that  the  amount  of  38/.  IQs.  must 
be  made  up  each  quarter;  but  it  is  respectfully  submitted  that 
this  is  a  mistake,  and  inconsistent  with  the  stipulation  that 
required  only  75/.  at  the  end  of  the  second  quarter  in  case 
the  payments  and  deliveries  for  that  and  the  preceding  quarter 
should  not  have  amounted  to  that  sum;  whereas  if  38/.  10«. 
must  necessarily  be  paid  in  each  quarter,  the  lessor  would 
under  any  circumstances  receive  at  the  end  of  the  second 
quarter  at  least  77/.,  and  so  of  the  other  quarters. 

In  another  case(c),  the  lessee  of  the  lessor's  right  and 
interest  in  the  coals  under  a  certain  estate  covenanted  to  raise 
18,000  tons  of  coal  in  each  year  during  the  term,  and  to  pay 
at  the  rate  of  Sd.  per  ton  royalty  for  the  same,  or  to  pay  that 
amount  of  money,  namely  438/.  6«.  8c/.,  each  year  as  fixed 
rent,  whether  the  coals  should  be  wrought  or  not,  and  also 
Oc/.  for  each  ton  over  and  above  that  quantity,  to  whatsoever 
extent  the  same  might  be  wrought.  The  mine  was  exhausted 
during  the  term;  and  the  lessee  contended  that  the  covenant 
for  payment  was  conditional  on  the  existence  of  coals  to  be 
worked  and  paid  for.  But  it  was  held,  that  the  covenant 
did  not  carry  with  it,  by  any  implication,  the  condition  con- 
tended for. 

(c)  MarqiuB  of  Bate  v.  Thompson,  13  Mees.  &  Wd.  487. 
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In  the  case  of  Foley  r.  Addenbrooke  {d),  the  defendant^  a 
lessee  of  an  iron-stone  mine^  coTenanted  efPectually  to  work  it; 
and  further  to  pay  Ss,  a  bloom  for  each  and  every  bloom  which 
he  should  raise;  and  also  quarterly  during  the  term  to  raise  not 
less  than  780  blooms^  and  as  much  more  as  the  furnaces  would 
consume^  or  otherwise  to  pay  to  the  lessor  468/.  by  way  of  rent 
for  the  mines  yearly  during  such  part  of  the  term  that  he  should 
not  raise  3120  blooms.  It  appeared  that  the  furnaces  if  effec- 
tually worked  would  haye  consumed  more  than  8120  blooms. 
Several  breaches  having  been  assigned  on  these  covenants^ 
the  defendant  paid  into  court  Ss.  for  every  bloom  raised^  and 
468/.  in  respect  of  the  quantity  short  of  the  3120  blooms; 
and  these  sums  having  been  taken  out  of  court  by  the  plaintiff^ 
it  was  held  that  he  was  entitled  to  nominal  damages  only  for 
the  breach  of  the  covenant  to  work  the  mine. 

Where  a  lessee  of  a  coal  mine  covenanted  to  pay  one-half 
part  or  share  of  all  such  sums  of  money  as  all  or  any  of  the 
cannel  to  be  gotten  by  virtue  of  the  lease  should  sell  for  at 
the  pit^s  mouth ;  and  also  from  time  to  time  to  deliver  to  the 
lessor  an  account  of  all  the  cannel  which  should  be  gotten  by 
virtue  of  the  liberties  and  privileges  thereby  granted^  and  of 
the  prices  at  which  the  same  should  be  sold  at  the  pits  out  of 
which  the  same  should  be  gotten  and  raised ;  it  was  held^  that 
the  lessee  was  not  liable  to  pay  any  share  of  the  moneys  for 
which  the  coal  was  sold  elsewhere  than  at  the  pit's  mouth  (e). 

And  where  a  lessee  of  a  colliery  covenanted  to  pay  the 
lessor  one-third  part  of  the  money  that  should  arise^  be  made^ 
received,  or  produced,  from  the  sale  of  the  coals ;  and  also  to 
keep  true  accounts  of  all  coals  daily  raised,  and  to  make  and 
deliver  true  copies  thereof  to  the  lessor;  Coleridge,  J.,  thought 
that,  taking  the  two  covenants  together,  the  calculation  must 
be  made  on  the  amount  of  coals  sold»  and  not  on  the  money 
actually  received  (/). 

(d)  Foley  v.  Addenbrooke,  ISMees.  &  Pul.  524;  S.  C,  in  error,  reveramg 
&  W«L  174.  thejudgmentofC.P.,7TennRep.676. 

(e)  Clifton  v.  Walraesley,  5  Term  (/)Edward8v.Ree8,7Car.&Pa.340. 
Rep.  564.    Gerrard  v,  Clifton,  1  Bos. 
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Section  III. — Op  the  covenant  to  pay  taxes,  etc. 

In  leases,  taxes  are  distinguished  into  ordinary  and  extra- 
ordinary. The  former  relate  to  the  poor,  church,  &c. ;  the 
latter,  to  taxes  imposed  by  parliament,  such  as  the  land-tax  (ff). 

A  parliamentary  tax  is  one  that  is  imposed  directly  by  act 
of  parliament.  The  sewer's  rate,  therefore,  is  not  comprised 
in  a  covenant  by  a  tenant  to  pay  aU  taxes  parochial  and  par- 
liamentary {h). 

So,  a  county  rate,  although  it  is,  in  one  sense,  imposed  by 
parliament,  is  not  a  parliamentary  tax,  the  rate  not  being  fixed 
or  assessed  by  act  of  parliament  (i). 

And,  in  like  manner,  where  a  party  liable,  ratione  tenurtBy 
together  with  others,  owners  of  adjoining  property,  to  the 
repairs  of  a  bridge,  leased  his  estate  for  a  term  of  years, 
taking  a  covenant  fi*om  the  lessee  to  pay  the  rent  free  and 
clear  of  and  from  any  land  tax  and  all  other  taxes  and  deduc- 
tions  whatsoever,  either  parliamentary  or  parochial,  then 
already  taxed  or  imposed,  or  thereafter  to  be  taxed,  charged, 
or  imposed,  on  the  premises,  or  any  part  thereof,  or  on  the 
lessor  in  respect  therieof,  the  landlord's  property  tax  or  duty 
only  excepted ;  it  was  held,  that  a  rate  levied  for  the  repairs 
of  the  bridge  was  not  a  parliamentary  tax  within  the  covenant, 
notwithstanding  an  act  of  parliament  declared  that  it  should 
be  lawful  for  the  owners,  proprietors,  lessees,  and  occupiers  of 
the  lands,  at  any  meeting  to  be  held  by  virtue  thereof,  to  make 
any  rate  or  assessment  for  the  purposes  of  the  act,  in  respect 
of  such  lands,  by  a  pound  rate  upon  all  such  owners,  proprie- 
tors, lessees,  or  occupiers,  according  to  the  rents  or  values  of 
the  respective  lands,  and  according  to  the  several  interests  of 
the  owners,  proprietors,  lessees,  and  occupiers  thereof  respec- 

(g)  Hopwood  V.  Barefoot,  11  Mod.  noticed  poet,  p.  170,  is  distinguishable 

237-9.  by  the  use  of  the  words  tcGt^  and  all 

(A)  Palmer  v,  Earith,  14  Mees.  &  wOgcingt  whaUoever, 
Wel.428.    WaQerv.  Andrews,  3  Mees.  (t)  Ibid. 

&  WeL  312;  S.  C.  1  Horn  &  Hurl.  87, 
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The  same  statute  also  expressly  declares  {h),  that  nothiiig 
therein  contained  shall  be  construed  to  alter^  change,  deter- 
mine, or  make  yoid,  any  contracts,  covenants,  or  agreements 
whatsoever,  between  landlord  and  tenant,  or  any  other  persons 
touching  the  payment  of  taxes  and  assessments  in  England, 
Wales,  and  Berwick-upon-Tweed. 

Hence,  unless  the  contrary  be  agreed  upon,  the  landlord 
must  bear  the  burthen  in  proportion  to  the  amount  of  his 
rent.  And,  therefore,  where  a  building  lease  was  granted  at 
the  yearly  rent  of  71,,  and  the  premises,  having  been  greatly 
improved,  were  afterwards  underlet  for  54/.  per  annum,  the 
original  lessor  was  held  only  Uable  to  pay  the  land-tax  in 
proportion  to  the  old  rent  (t). 

So,  where  a  lessee  covenanted  to  pay  all  rates,  assessments, 
&c.,  both  ordinary  and  extraordinary,  which  during  the  term 
should  be  rated,  taxed,  charged,  assessed,  or  imposed,  or  arise, 
or  become  payable  out  of,  for,  or  in  respect  of  the  demised 
premises,  (the  land-tax  excepted,)  and  in  consequence  of 
various  new  buildings  erected  by  the  lessee,  in  pursuance  of 
a  covenant  for  that  purpose  contained  in  the  lease,  an  addi- 
tional land-tax  was  imposed,  it  was  held,  that  the  landlord 
was  only  bound  to  pay  the  amount  of  land-tax  charged  on 
the  premises  at  the  time  of  the  demise;  for  the  act(^)  directed 
the  tenant  to  pay  the  land-tax  in  the  first  instance,  and  to 
deduct  out  of  the  rent  so  much  of  the  rate  as  in  respect  of 
the  said  rent  the  landlord  should  and  ought  to  pay  and 
bear  (Q. 

It  is  observable,  that  in  the  case  of  Hyde  t;.  Hill  the  cove- 
nant was  only  on  the  part  of  the  lessee  to  pay  all  taxes,  &c., 
except  the  land-tax ;  but  the  same  principle  of  construction 
was  adhered  to  in  a  later  case  (m),  where  the  lessor  expressly 


(A)  Sect  35.  12  J.  B.  Mo.  68. 

(t)  Banifather  v.   Lee,    E.  T.  26  (h)  28  Geo.  3.  e.  2.8.  17.  The  act  of 

Geo.  3.   B.  R.  cited  by  BuUer,  J.,  38  Geo.  3.  c  5,  contaiiu  a  simUar  pro- 

3  Term  Rep.  379.     Yeo  v.  Leman,  vision;  s.  17. 

2Stra.ll91;S.C.,nom.Yawv.Lemaii,  (I)  Hyde  v.  Hill,  3  Term  Rep.  377. 

1  Wils.  2).    Whitfield  v.  Brandwood,  (m)  Watson  v.  Home,  7  Barn.  & 

2  Stark.  440.    Bnmston  v.  Robins,  Ci*c8.  285;  S.  C.  1  Man.  &  Ry.  191. 
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coYenanted  to  pay  ''  as  well  the  land-tax  as  all  other  taxes, 
charges,  rates,  assessments,  and  impositions,  parliamentary, 
parochial,  or  otherwise,  already  chained,  or  to  be  charged, 
upon  or  in  respect  of  the  said  demised  premises,  or  any  part 
thereof,^'  and  the  value  of  the  lands  was  greatly  increased. 
The  court  said,  that  the  covenant  must  receive  a  reasonable 
construction ;  that  if  it  were  literally  construed,  so  as  to  make 
the  landlord  liable  for  all  taxes  charged  in  respect  of  the 
improved  value,  it  might  possibly  happen,  in  consequence  of 
the  improved  value  of  the  premises,  and  the  increased  rate  of 
taxation,  that  he  would  have  nothing  to  receive  for  the  use 
of  his  land,  which  could  never  have  been  his  intention. 

So,  where  a  lessee  covenanted  to  pay  his  rent,  all  taxes 
thereon  being  to  him  allowed,  and  also  all  such  further  or 
additional  rates  and  taxes  as  mi^t  be  assessed  on  the  pre- 
mises, or  on  any  additional  buildings  or  improvements  which 
the  lessee  might  erect  on  the  premises;  and  the  lessor  cove- 
nanted to  pay  all  rates,  taxes,  and  assessments  whatsoever 
which  might  be  assessed  on  the  premises,  or  on  the  lessee  in 
respect  of  the  yearly  rent,  save  and  except  as  to  such  further 
or  additional  taxes  or  assessments  as  might  be  assessed  or 
chfu^ed  on  the  premises;  and  after  the  demise,  the  amount 
of  the  rates  and  taxes  payable  in  respect  of  the  premises  had 
considerably  increased ;  the  court  held,  that  the  landlord  had 
taken  a  point  at  which  he  would  be  taxed;  and  that,  however 
the  taxes  might  vary  beyond  that  point,  he  was  only  to  be 
taxed  according  to  the  then  ad  valorem  rate  on  the  rent  re- 
served ;  and,  therefore,  that  the  remainder  beyond  the  then 
rate  on  the  premises  was  to  be  borne  by  the  tenant ;  that  if 
it  were  otherwise,  it  might  happen,  if  the  rates  were  greatly 
increased,  that  the  landlord  would  have  nothing  to  receive 
from  the  tenant  (n). 

To  the  same  effect  is  the  more  recent  case  of  Watson 
r.  Atkins  (o).     The  premises  demised  formed  about  seven 


(»)  Graham  v.  Wade,  16  East,  29. 
(o)  WalBon  V.  Atkins,  3  Barn.  &  Aid.  647. 
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sixteenths  of  certain  premises  belonging  to  the  lessor^  and 
occupied  by  him;  the  whole  of  which  at  the  time  of  the  lease 
stood  rated  to  the  different  taxes,  &c.,  at  the  value  of  35/.  per 
annum.  The  lessor  covenanted  to  pay  all  such  taxes,  chaises, 
&c.,  whatsoever,  which  were  then  payable  or  chargeable  on 
the  premises,  or  any  part  thereof,  or  on  the  rent  thereby 
reserved :  and  the  lessee  covenanted  to  pay  all  fresh  taxes, 
charges,  &;c.,  which  should  at  any  time  thereafter  be  taxed, 
rated,  &c.  The  lessee  having  considerably  improved  the 
property,  and  a  separate  assessment  to  the  amount  of  35/.  a 
year  being  made  on  the  demised  premises,  a  question  arose 
whether  the  taxes  imposed  on  the  demised  premises  were 
freBh  taxes  or  not.  Abbott,  C.  J.,  considered  that  firom  the 
moment  a  distinct  assessment  was  made  on  the  demised  pre- 
mises, the  taxes  became  fresh  taxes,  and  that  the  lessee  was 
liable  to  the  payment  of  the  whole;  but  Justices  Bayley  and 
Holroyd  dissented  firom  this  opinion,  and  held,  that  the 
lessee's  covenant  extended  either  to  new  taxes,  or  to  such 
additional  or  further  taxes  as  might  be  imposed  in  conse- 
quence of  any  improvement  of  the  premises ;  and,  therefore, 
that  the  lessor  ought  to  pay  such  rates  and  taxes  as  were 
chargeable  in  respect  of  seven  sixteenths  of  the  premises,  the 
whole  to  be  computed  as  of  the  annual  value  of  35/. 

Where  a  landlord  covenanted  for  payment  of  the  land-tax, 
and  all  other  rates,  &;c.,  and  the  premises  were  afterwards 
assessed  at  a  less  annual  sum  than  the  improved  annual 
value,  in  consequence  of  a  composition  for  his  taxes  effected 
by  the  tenant  under  the  provisions  of  a  local  act  of  parlia- 
ment, the  lessor  was  held  to  be  liable  only  to  that  proportion 
of  taxes  which  the  rent  received  by  him  bore  to  the  fuU 
improved  value  (p). 

As  the  amount  of  rent  received  by  the  landlord  is  the 
criterion  of  his  liability,  whatever  the  consideration  for  the 
lease  may  be ;  if  a  lease  be  made  in  consideration  of  a  pre- 
mium,  and  a  small  annual  rent,  the  landlord  must  pay  such 

(J))  Watoon  v.  Home>  7  Barn.  &  Crm.  285;  S.  C.  1  Man.  &  Ry.  191. 
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proportion  only  of  the  land-tax  as  the  reserved  rent  bears  to 
the  total  annual  value  of  the  premises  demised  (9).  And  the 
role  is  the  same,  though  the  landlord  redeem  the  land-tax  (r). 

The  land-tax  is  commonly,  though  not  correctly  (a),  said 
to  be  a  landlord's  tax;  an  error  which  probably  originated  in 
the  power  conferred  on  the  tenant  of  deducting  firom  the 
next  payment  of  his  rent  the  amount  previously  levied  on 
him  by  virtue  of  the  statutes. 

The  lien  which  the  lessee  has  on  his  current  rent  for  land- 
tax  paid  by  him  is  lost  both  at  law  (/),  and  in  equity  {u),  by 
his  neglect  to  deduct  it  from  such  current  rent.  An  assignee 
of  the  reversion  might  otherwise  be  liable  to  the  deduction, 
which  the  lessee  had  neglected  to  make  {a).  And,  therefore, 
where  to  an  avowry  in  replevin,  on  a  distress  for  rent,  the 
plaintiff  pleaded  that  divers  sums  of  money  amounting  to 

/.  had  been  from  time  to  time  assessed  upon  the  pre* 

mises  for  land-tax,  and  that  he  as  tenant  was  compelled  to 
pay  the  said  sum,  wherefore  he  deducted  the  said  sum  out  of 
his  rent,  that  being  the  amount  of  the  tax  which  the  lessors 
were  liable  to  pay;  the  court  held  the  plea  to  be  bad,  because 
it  did  not  state  at  what  period  of  time  the  land-tax  claimed 
to  be  deducted  was  assessed  or  paid  (y). 

In  the  case  of  Stubbs  v.  Parsons  (z),  it  was  said  by  Bayley,  J., 
that  if  a  tenant  paid  his  rent  in  full  without  deduction  for  land- 
tax,  he  might  recover  the  overpayment  as  money  paid  to  the 
landlord's  use ;  and  Hohroyd,  J.,  ako  said,  that  the  tenant's 
only  remedy  was  by  action  or  set-off,  the  latter  of  which  was 

(g)  Ward  v,  Conet,  10  Bam.  &.  Gres.  see  BrislMUie  v.  Dacree,  5  Taunt.  143. 

635;  &  C.  5  Man.  &  R7.  402.  (u)  Attorney-General  v.  Baliol  Col- 

(r)  Ibid.  lege,  9  Mod.  410.    East  v.  Thombnryy 

(«>  See  Ward  v.  Cooat,  10  Bam.  &  S  P.  Wma.  126,  af^.   And  see  Wildey 

Ores.  635.  649;  per  LitUedale,  J.;  S.C.  v.  The  Coopers'  Company,  3  P.  Wms. 

5  Man.  &  Ry.  402.  126,  n.   [B].    6th  edit.     Atwood  v. 
(0  Stnbbe  v.  Parsons,  3  Bam.  &  Lamprey,    Ibid.      Currie    v.    Goold, 

Aid.  516.    Denby  v.  Moore,  1  Bam.  &  2  Madd.   163.      NichoUs  v.   Leeson, 

AM.  123.    Andrew  V.  Hancock,  1  Brod.  3  Atk.  573. 

6  Bing.  37;  S.  C.  3  J.  B.  Mo.  278.         (x)  Stnbbs  r.  Parsons,  3  Bam.  & 
Spragg  V.  Hammond,  2  Brod.  &.  Bing.  Aid.  516.  520. 

59;  S.  C.  4  J.  B.  Mo.  431.   Sannderson         (y)  Stubbs  v.  Parsons,  sup. 
V.  Hanson,  3  Car.  Sl  Pa.  31 4.    And         (z)  Stubbs  v.  Parsons,  sup. 
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not  allowed  in  replevin  (a).  But  the  cases  of  Spragg  t;.  Ham- 
mond {b),  and  Saunderson  v.  Hanson  (c)^  are  directly  opposed 
to  the  dictum  of  the  former  learned  judge.  It  is  decided, 
that  he  cannot  recover  in  replevin  {d) ;  nor  in  an  action  of 
assumpsit  for  money  had  and  received,  or  money  paid  {e). 
The  two  cases  last  cited  arose  on  the  property-tax  act,  and  not 
the  land-tax  act ;  Parke,  J.,  however,  in  the  case  of  Andrew 
V,  Hancock  above  cited  (/)  held,  that  the  effect  of  the  two 
acts  must  be  the  same. 

But  where  a  local  act  provided  that  a  drainage-tax  of  Is, 
per  acre  should  be  paid  by  the  tenants  of  the  land  charged 
with  the  same,  and  that  the  tenants  might  deduct  the  same 
out  of  the  rents  payable  to  their  landlords,  it  was  held,  that  a 
tenant  who,  on  the  determination  of  his  tenancy,  paid  the  full 
rent  then  due,  without  deducting  the  tax  falling  due  on  the 
day  of  the  determination  of  the  tenancy,  but  not  then  called 
for,  might  recover  from  the  landlord  the  amount  of  tax  which 
he  (the  tenant)  was  afterwards  compelled  to  pay  (g). 

On  the  other  hand,  where,  for  a  series  of  years,  a  lessor  had 
allowed  his  tenants  to  deduct  a  sum  yearly  for  the  land-tax, 
according  to  the  improved  value  of  the  premises  demised,  and 
had  given  receipts  accordingly,  it  was  held  that  he  could  not 
distrain  upon  a  subsequent  tenant  for  the  money  which  had 
been  so  allowed.  L.  C.  J.  Best,  however,  said,  that  if  it  had 
appeared  as  a  fact  upon  the  case  that  the  landlord  thought 
that  the  assessment  for  the  land-tax  was  made  upon  the  old 
rent,  and  not  upon  the  improved  rent,  he  might  recover  (A). 

By  the  late  property-tax  act  (t),  unless  the  premises  held  by 
the  lessee  be  under  the  annual  value  of  10/.,  when  the  assess- 


(a)  See  also  Andrew  v,  Hancock,  (e)  Denby  v.  Moore,  1  Bam.  &  Aid. 

1  Brod.  &  Bing.  37.  46.  123.    Camming  v.  Bedborough,  6  Law 

(&)  Spragg  V.  Hammond,  2  Brod.  &  Times,  396.  462. 

Bing.  59.  (/)  1  Brod.  &  Bing.  46. 

(c)  Sttonderson  v.  Hanson,  3  Car.  Sl  (g)  Dawson  v,  Linton,  5  Bam.  & 

Pa.  314.  Aid.  521 ;  S.  C.  1  Dow.  &  By.  1 17. 

((Q  Andrew  v.  Hancock,  1  Brod.  6l  (A)  Bramston  v.  Robins,  12  J.  B. 

Bing.  37.    Stabbs  v.  Parsons,  3  Bam.  Mo.  68.  79. 

&  Aid.  516.  (0  5  &  6  Vict  c.  35. 
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ment  is  made  on  the  lessor  (k),  the  tax  on  the  rent  payable 
by  a  lessee  is  in  the  first  instance  diarged  on  and  paid  by  the 
lessee  {I),  who  is  entitled  to  deduct  the  amonnt  out  of  the  next 
payment  of  his  rent  (m) ;  and  all  landlords  both  mediate  and 
immediate  must  allow  the  deduction  upon  receipt  of  the  resi- 
due  of  the  rent  (») ;  and  it  is  provided  {o),  that  no  contract, 
covenant,  or  agreement,  between  landlord  and  tenant,  or  any 
other  persons,  touching  the  payment  of  taxes  and  assessments 
to  be  charged  on  their  respective  premises,  shall  be  deemed 
or  construed  to  extend  to  the  duties  charged  thereon  under 
the  act,  nor  to  be  binding  contrary  to  the  intent  and  mean- 
ing of  the  act :  and  that  all  such  deductions  shall  be  made 
and  allowed,  notwithstanding  such  contracts,  covenants,  or 
agreements. 

In  case  of  any  difference  between  landlord  and  tenant 
touching  the  sums  to  be  deducted,  the  commissioners  for 
general  purposes  in  their  several  districts  are  empowered  and 
required  {p)  to  settle  the  proportions  of  such  payments  and 
deductions,  and  in  de&ult  of  paymoit  to  levy  the  same. 

Money  paid  by  a  tenant  on  account  of  his  landlord  under 
the  above-noticed  provisions  of  this  act  may  be  set  off  or 
deducted  in  an  action  brought  by  the  landlord  for  recovery  of 
rent.  And  where  to  an  action  of  covenant  for  non-payment 
of  rent,  the  defendant  pleaded,  as  to  2/.  Os.  lOd.,  parcel  of  the 
rent,  that  whilst  he  held  the  premises  as  tenant  to  the  plain- 
tiff, and  while  the  plaintiff  was  entitled  to  the  rent,  and  be- 
fore any  part  of  it  became  due,  to  wit,  on  the  Sth  of  April, 
1843,  2/.  0*.  lOrf.,  being  at  the  rate  of  Id.  for  every  20*.  value 
of  the  premises,  was  duly,  and  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  assessed  on  the  pre- 
mises in  respect  of  the  property  thereof  for  the  year  then  next 
ensuing,  and  that  afterwards,  and  before  the  commencement 
of  the  suit,  to  wit,  on  the  28th  of  August,  1844,  the  defen- 

<it)  Sect.  10.    Scfaed.(A).    No.iy.  (m)  Sect  60.    Sched.  (A).    No.iv. 

M  role.  dth  role. 

(0  Sect  S3.    No.  ix.    let  rule,  and  (n)  Ibid, 

seet  73.  (o)  Sect.  78. 

(p)  Sect.  160. 
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dant  paid  the  collector  of  the  said  tax  the  said  2/.  Os.  lOd.y 
and  that  the  defendant  had  never  made  any  payment  to  the 
plaintiff  on  account  of  the  rent  of  the  premises  since  the  paiy- 
ment  of  the  2/.  Oa.  lOd.,  the  plea  was  held  sufficiently  to 
show,  upon  general  demurrer,  that,  obscurely  as  the  sta- 
tute was  hinted  at,  the  2/.  Os.  lOd.  was  assessed  upon  the 
value  of  the  property  under  the  act  of  5  &  6  Vict.  c.  35.  s.  60. 
No.  iv.  Ninth  rule  {q). 

Language  so  very  similar  to  that  employed  in  the  act  of 
Victoria  was  used  in  the  act  passed  for  the  like  purpose  in 
the  reign  of  George  the  Third  (r),  that  the  decisions  affecting 
it  may  be  considered  as  expositions  of  the  sections  above 
noticed  of  the  act  of  Victoria. 

Thus  it  appears,  that  a  covenant  by  the  lessee  for  payment 
of  the  property  tax,  &c.,  and  for  indemnifying  the  lessor 
therefrom,  though  void  in  itself,  will  not  defeat  a  distinct 
covenant  for  payment  of  rent  ''dear  of  all  parliamentary, 
parochial,  and  other  taxes,  rates,  assessments,  and  deductions 
whatsoever;^'  inasmuch  as  those  words  must  be  understood 
to  refer  to  taxes  which  the  tenant  may  lawfuUy  covenant  to 
pay  in  exoneration  of  his  landlord ;  and  that  if  the  tenant 
has  paid  the  property  tax  for  his  landlord,  he  may,  notwith- 
standing such  covenant,  produce  the  collector's  receipt  to  the 
landlord  in  discharge  of  so  much  of  the  rent  («). 

If  the  tenant  pay  his  rent  without  deducting  the  property 


(q)  Franklin  v.  Carter,  1  Man.  Gra. 
&  Sc.  750;  S.C.  3  Dowl.  &  Lown. 
213. 

(r)  46  G«o.  3.  c.  65 ;  the  195th  section 
of  which  enacted,  that  no  contract, 
covenant,  or  agreement,  between  land- 
lord and  tenant,  or  any  other  persons, 
tonching  the  payment  of  taxes  or  as- 
sessments to  be  charged  on  their  res- 
pective premises,  should  be  deemed  or 
construed  to  extend  to  the  duties 
thereby  charged  thereon,  nor  to  be 
binding  contrary  to  the  intent  and 
meaning  of  the  act;  but  that  all  such 
duties  should  be  chai^ged  upon,  and 


paid  by,  the  respective  occupiers,  sub- 
ject to  such  deductions  and  repayments 
as  were  thereby  authorised  and  allowed, 
and  that  all  such  deductions  and  re- 
payments should  be  made  and  allowed 
accordingly,  notwithstanding  such  con- 
tracts, covenants,  or  agreements. 

(«)  Gaskell  v.  King,  11  East,  165. 
And  see  Wigg  v,  Shuttleworth,  1 3  East, 
87.  Readshawv.Baldera,4Taunt.57. 
Fullerv.  Abbott,  4  Taunt  105.  Tinck- 
ler  V,  Prentice,  4  Taunt  549.  Morgan 
V,  Edwards,  6  Taunt  395;  S.  C. 
2  Marsh.  96. 
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tax^  he  loses  his  lien  on  the  current  rent  {fj,  and  cannot 
afterwards  recover  the  overpayments,  which  were  voluntarily 
made,  in  an  action  for  money  had  and  received  (u),  or  money 
paid  (a?),  nor  will  equity  give  him  relief  (y).  Ahbott,  J., 
however^  said^  that  cases  might  be  suggested  in  which  a 
tenant  might  recover ;  as  if  he  had  not  his  property-tax  re- 
ceipts with  him  at  the  time  when  he  made  the  next  payment 
of  rent,  and  the  landlord,  on  being  applied  to  immediately 
afterwards^  should  reAise  to  pay  back  the  money  {z). 

The  late  act  for  the  commutation  of  Tithes  (a)  provided  (A), 
"  that  any  tenant  or  occupier  who  at  the  time  of  such  commu- 
tation shall  occupy  at  rack-rent  any  lands  of  which  the  tithes 
shall  be  so  commuted,  may  within  one  calendar  month  next 
after  the  confirmation  of  the  apportionment  by  the  Commis- 
sioners^ signify,  by  writing  under  his  hand,  given  to,  or  left 
at  the  usual  residence  of,  his  landlord,  or  his  agent,  his 
dissent  from  being  bound  to  pay  any  rent-charge  apportioned 
and  chained  on  the  said  lands  as  aforesaid,  and  in  that  case 
such  landlord  shall  be  entitled,  from  the  time  when  the  said 
apportionment  shall  take  effect,  and  during  the  tenancy  or 
occupation  of  such  tenant  or  occupier,  to  standi  as  to  the 
perception  and  collection  of  tithes,  or  receipt  of  any  com- 
position instead  thereof,  in  the  place  of  the  owner  of  the 
tithes  so  commuted,  and  to  have  all  the  powers  and  remedies 
for  enforcing  render  and  payment  of  such  tithes  or  com- 
position which  the  tithe-owner  would  have  had  if  the  com- 
mutation had  not  taken  place/' 

And  {c)  "  that  any  tenant  or  occupier  at  the  time  of  such 
commutation  who  shall  have  signified  his  dissent  from  being 
bound  to  pay  any  such  rentcharge  as  aforesaid,  or  who  shall 
hold  his  lands  under  a  lease  or  agreement  providing  that  the 


(0  Seeante,  p.  177.  of  this  Yolume.  126-7,  and  cases  cited  in  note   [B], 

(u)  Denby  v.  Moore,  1   Barn.  &  Ciirriev.Goold,2Madd.  163.    NichoUs 

Aid.  123.  Andrew  v.  Hancock,  1  Brod.  v.  Leeson,  3  Atk.  573. 

&  Bing.  37.  45;  S.  C.  3  J.  B.  Mo.  278.  (2)  Denby  v.  Moore,  sap. 

(x)  Camming  v.  Bedboroagh,  6  Law  (a)  6  &  7  W.  4.  c.  71. 

Tim^  396.  462.  (b)  Sect  79. 

(y)  £a8t  V.  Thombury,   3  P.  Wms.  (t)  Sect.  80. 
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same  shall  be  holden  and  enjoyed  by  him  free  of  tithes^  and 
every  tenant  or  occupier  who  shall  occapy  any  lands  by  any 
lease  or  agreement  made  subsequently  to  such  commuti^on, 
and  who  shall  pay  any  such  rent-charge^  shall  be  entitled  to 
deduct  the  amount  thereof  from  the  rent  payable  by  him  to 
his  landlord^  and  shall  be  allowed  the  same  in  account  with 
the  said  landlord/' 


Section  IV. — Of  the  covenant  to  bepaie,  and  yield  up 

in  repair. 

In  almost  every  lease  the  repairs  of  the  demised  premises 
form  the  subject  ot  an  express  covenant.  The  covenant  to 
yield  them  up  in  repair  at  the  end  of  the  term  is  sometimes 
distinct^  but  more  frequently  associated  with  the  covenant  to 
repair.  As  they  have  a  common  object  in  view^  they  may  be 
considered  together  in  the  present  section. 

It  appears^  that^  independently  of  contract,  a  tenant  from 
year  to  year  must  keep  the  premises  wind  and  water  tight  {d), 
and  make  fair  and  tenantable  repairs  (a),  as  by  putting  fences 
in  order  {/),  or  replacing  windows  or  doors  that  are  broken 
during  his  occupation  {g);  but  he  is  not  liable  for  the  mere 
wear  and  tear  of  the  premises  (A) ;  nor  answerable  if  they  are 
burnt  down ;  nor  bound  to  rebuild  if  they  become  ruinous 
by  any  other  acddent  (t) ;  nor  to  replace  doors  and  sashes 
worn  out  by  time  {j) ;  to  put  on  a  new  roof,  or  make  similar 
substantial  and  lasting  repairs  {k),  or  what  are  called  general 
repairs  (/). 


(d)  Anworth  v.  Johnson,  5  Gar.  &. 
Pa.  239.  Leadi «.  Thomafl,  7  Ckr.  & 
Pa.  327.  Fiflher  v.  Biagnire,  Arms. 
Mac.  Sl  Og.  61.  55. 

(e)  Cheetham  v,  Hampeon,  4  Term 
Repk  318.  Gi«gory  r.  MigheE,  18 
Yes.  331. 

(/)  Qieetham  v,  Hampflon,  sup. 

(g)  Fergaaon  v. ,  2  Eap.  590. 

(h)  Toiriano  v.  Young,  6  Car.  &,  Pa. 
8-12. 
(0   Horaefall    v.    Mather,    Holt's 


N.  P.  C.  7. 

(J)  Anwortii  v.  Johnaon,  5  Gar.  A 
Pa.  239. 

(h)  Ferguson  v,  — ,  sup.  Leach  v, 
Thomas,  7  Car.  &  Pa.  327.  Doedem. 
Thomson  v.  Am^,  12  Adol.  &  £Q. 
476;  S.  C.  4  Per.  &  Day.  177.  Fidier 
V,  Magttire,  Arms.  Mac.  &  Qg.  51.  55. 

(I)  HorsefSaU  v^  Malher,  Holfii 
N.P.  C.7.  Brown  v.Cromp^lBianh. 
567. 
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And  it  has  been  held,  that  a  tenant  of  a  house  under  a 
written  agreement,  by  which  he  undertakes  to  keep  it  in 
tenantable  repair  during  his  term,  is  justified  in  quitting  it 
in  the  course  of  the  term,  without  notice,  if  the  premises 
become  unwholesome  for  want  of  sufficient  drainage,  and 
cannot  be  kept  dry  without  extravagant  and  unreasonable 
labour  and  expense  on  his  part(m). 

In  the  absence  of  agreement,  the  landlord,  for  his  own 
sake,  will  generally  prevent  the  premises  from  running  to 
decay;  but  he  cannot  be  compelled  to  repair  (n),  even  though 
the  premises  be  destroyed  by  fire  (o).  So,  where  a  house  was 
d^nised^  with  the  use  of  a  pump,  it  was  held,  that  an  action 
of  covei^ant  could  not  be  supported  against  the  lessor  for  not 
repairing  the  pump;  though  the  lessee  himself  might  do 
what  was  necessary  to  secure  his  enjoyment  of  it  (p).  It  is 
settled,  that  the  lessor  is  not  liable  to  repair  under  a  cove- 
nant for  quiet  enjoyment,  notwithstanding  the  premises  be 
destroyed  by  fire  (9). 

But,  as  we  have  said,  the  lease  specifies  the  party  by  whom 
the  repairs  are  to  be  effected.  The  burthen  is  generally 
thrown  on  the  lessee.  It  seems,  however,  that  in  the  dtj  of 
London  (r),  in  Norfolk,  and  the  Isle  of  Ely  («),  a  different 
usage  prevails ;  yet,  notwithstanding  such  usage,  if  an  agree- 
ment be  entered  into  for  a  lease  with  mual  covenants,  the 
word  usval  will  be  considered  usual  all  over  England,  and  fix 
the  necessity  of  repairing  on  the  lessee,  if  he  sue  for  a  specific 
performance  of  the  contract;  though  the  case  might  be  dif- 
ferent should  the  lessor  be  plaintiff  to  compel  the  lessee  to 
take  the  lease  (/). 


(m)  Colfins  V.  Bttrrow,  1  Mood,  it 
Bob.  1 12. 

(»)  Pomfret  V.  Ricroft,  1  Saimd.  321 ; 
S.  C.  1  Vent  26.  44  ;  1  Sid.  429  ;  2 
Keb.  505.  54a  569.  Rhodes  v.  Bal- 
lard, 7  East,  116. 

(o)  Pindar  v.  Ainslej,  cited,  1  Term 
Rep.  312.  Belfov  v.  Weston,  1  Term 
Rep.  310.  Steele  v.  Wngbt,  cited, 
1  Term  Bep.  708.  Staines  r.  Morris, 
]  Ves.  &  B.  8-13. 


(p)  Pomfiret  v.  Ricroft,  sap.  Rhodes 
V.  Billiard,  sap. 

(q)  Brown  v.  Qnilter,  AmbL  619. 
621;S.  C.  2£den,  219. 

(r)  Bro.  Ab.  Dette,  pi.  18.  Hart  v 
Windsor,  12  Meee.  &  Wei  68.  84. 

(«)  Borw^  V.  Harrison,  Prec.  Gh. 
25$  S.  C.  nom.  Bozrell  v.  Harrison, 
2  Venu  281. 

(0  Ibid. 
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A  party  may  be  bound  by  his  express  covenant  to  repair 
before  his  lease  commences  in  point  of  interest.  Thus,  where 
a  lessee  of  a  house  and  mill  for  thirty-one  years  underlet  the 
mill  for  five  years,  and  afterwards  demised  the  house  and  mill 
for  thirty-one  years  (t^)  to  another,  who  covenanted  to  repair 
the  premises  during  the  aforesaid  term  of  thirty-one  yean, 
the  court  held  the  covenantor  liable  to  repair  during  the  five 
years,  though  the  lessee  for  five  years  had  refused  to  attorn  {x) ; 
for  the  covenantor's  lease  had  commenced  in  point  of  com- 
putation, though  not  in  point  of  interest,  and  the  covenant 
was  to  repair  during  the  thirty-one  years  (y). 

A  covenant  to  repair  runs  with  the  land  and  binds  an  as- 
signee of  the  demised  premises,  although  not  mentioned  in  the 
covenant  by  name  {z) ;  for  it  affects  the  estate  of  the  term  and 
of  the  reversion  in  the  hands  of  the  owner  for  the  time  being. 
If  the  charge  be  cast  on  the  lessor,  the  rent  is  the  greater; 
if  on  the  lessee,  he  pays  the  less  rent ;  and  as  an  assignee 
has  the  benefit,  it  is  but  reasonable  that  he  should  be  subject 
to  the  charge  (a) :  and  an  assignee  of  the  reversion  may  sue 
upon  the  covenant,  if  the  premises  continue  ruinous  in  his  time, 
although  they  became  so  before  the  assignment  to  him  (6). 

An  equitable  assignee  is  liable  in  eqiiity  to  the  lessee  to 
repair  damages  occurring  during  the  holding  of  the  former  (c). 

An  assignee  by  way  of  mortgage  is  equally  liable  though 
he  never  take  possession;  nor  will  equity  interpose  in  his 
favor,  on  his  own  application  {d). 

Until  lately,  a  mere  depositary  of  a  lease  by  way  of  mort- 


(tt)  This  was  an  aeeignment;  see 
ante,  yoL  1.  p.  9,  e<  teq, 

(x)  Attornment  was  rendered  unne- 
cessary by  4  Anne,  c.  16.  s.  9. 

(y)  Lewyn  t>.  Forth,  1  Vent  185; 
S.  C.  2  Keb.  848.  879;  3  Salk.  108. 

(2)  Spencer's  case,  5  Co.  16,  a.  Ist 
resolution;  S.  C.  2  Bulstr.  281.  Dean 
&  Chapter  of  Windsor*s  case,  5  Co. 
24,  a. ;  S.C.,nom.  Hyde  v.  The  Dean  and 
Chapter  of  Windsor,  Cro.  Eliz.  457, 
(the  second  page  of  that  number,)  552; 
8.  C,  nom.  Hide  v.  Le  Dean  and 
Canons  de  Windsor,  Mo.  399.  Lougher 


V.  Williams,  2  Lev.  92.  Buckley  tr. 
Pirk,  1  Salk.  316.  Smith  v.  Arnold, 
3  Salk.  4.  Keeling  v,  Morrice,  12  Mod. 
371.  Congham  r.  King,  Cro.  Car.  221 ; 
S.  C,  nom.  Conan  v.  Kenuse,  W.  Jo. 
245. 

(a)  Buckley  v,  Pirk,  1  Salk.  316. 

(6)  Mascal's  case,  1  Leon.  62;  S.  C. 
Mo.  242. 

(c)  Qose  V.  Wilberforoe,  1  Beav.  112. 
Willson  V.  Leonaid,  3  Bear.  373. 

(d)  Pilkington  r.  Shaller,  2  Vem. 
374;  S.  C.  1  Eq.  Ca.  Ab.  47.  pi.  6. 
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gage^  whether  he  had  entered  into  possession  of  the  premises 
or  not^  was  compellable  to  take  an  actual  assignment^  and  so 
clothe  himself  with  the  legal  estate,  and  its  attendant  liabili- 
ties (e) ;  but  the  alarming  consequences  of  this  doctrine, 
especially  to  the  commercial  community,  who  are  in  the 
habit  of  taking  deposits  of  leases  as  secuiities  for  loans, 
coupled  with  the  circumstance  of  its  being  discountenanced 
by  the  profession,  caused  the  point  to  be  reviewed ;  and  it  is 
now  determined,  that  the  lessor  has  no  equity  to  compel  the 
depositary  to  take  an  assignment  of  the  lease,  or  the  depositor 
to  assign  it  (/).  Nor  wiU  the  court  compel  an  equitable 
assignee,  at  the  suit  of  the  lessor,  to  discover  whether  the 
lease  has  been  assigned  to  him,  and  enforce  him  to  perform 
the  covenants  in  specie  (g).  The  plaintiff  will  be  left  to 
recover  at  law  as  well  as  he  can  (A). 

In  the  case  of  Gt)ddard  v.  Keate(t),  a  bill  was  filed  against 
an  equitable  underlessee,  (the  legal  estate  being  outstanding 
in  her  trustee,)  to  compel  her  to  repair;  but  she  insisted 
that,  as  this  was  not  an  assignment,  but  only  a  derivative 
lease,  and  as  there  was  no  privity  between  her  and  the  first 
lessor,  the  plaintiff,  she  ought  not  to  be  charged  in  equity; 
that  the  plaintiff  had  a  proper  remedy  at  law  against  the 
executors  of  the  first  lessee,  who  were  not  made  parties,  nor 
brought  before  the  court ;  that  if  the  first  lessee  had  not  left 
assets,  there  might  be  some  reason  in  equity  to  charge  her 
with  the  covenant ;  but  that  where  the  proper  remedy  did 
not  fail,  the  plaintiff  should  not  be  suffered  to  resort  to  this 
extraordinary  remedy ;  and,  thereupon,  the  bill  was  dismissed. 

In  a  late  case  {J),  C,  by  indenture,  demised  a  house  to  L. 
The  deed,  after  reciting  that  L.  had  agreed  with  C.  to  take  a 
lease  of  the  premises,  and  that  it  had  been  agreed  that  B. 

(e>  Lqcm  v.  Cometiard,  1  Yes.  Jan.  8.  C.  1  £q.  Ca.  Ab.  47.  pi.  6. 

235;  S.  C.  3  Bro.  C.  C.   ]66;  cited,  (h)  Ibid. 

1   Meriv.  264.      Flight    v.    Bentley,  (i)  Goddhvd  v,  Keate,  1  Vem.  87; 

7  Sim.  149.  S.  C.  1  £q.  Ca.  Ab.  47.  pi.  7. 

(/)  Moores  v.  Choat,  8  Sim.  508.  (f)  Copknd  v.  Laporte  &  Reynolds, 

Jenkins  v.  Partman,  1  Keen,  435.  3  Adol.  &  EU.  517. 

(ff)  Sparkes  v.  Smith,  2  Vern.  275; 
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should  enter  iato  the  covenant  thereinafter  contained  for 
securing  the  due  payment  of  the  rent^  witnessed,  that,  in 
consideration  of  the  rent  and  covenants  thereinafter  con- 
tained on  the  part  of  L.  to  be  paid  and  observed,  and  parti- 
cularly in  consideration  of  the  covenant  thereinafter  also 
entered  into  by  R.,  he  did  demise,  &c.  And  L.  and  B.  "  for 
themselves  and  their  several  and  respective  heirs,  executors, 
&c.,  covenanted  with  C.  in  manner  following,  that  they,  L. 
and  B.,  their  heirs,  &c.,  would  pay  the  rent:  And  also  that  he 
L.  would  pay  all  taxes,  rates.  Sec. :  And  further  that  he,  L., 
would  repair  the  premises  during  the  term  '"  and  the  ques- 
tion was,  whether  B.  was  liable  under  the  covenant  to  repair. 
The  court  held  that  he  was.  They  said  that  the  defendants 
jointly  covenanted  that  both  should  pay  the  rent,  and  that 
L.  should  keep  the  premises  in  repair ;  that  the  language  of 
the  recital  did  not  go  to  so  great  an  extent;  but  that  it  was 
not  inconsistent  with  this  view  of  the  covenants. 

Where  a  party  took  premises  by  a  written  agreement  for 
three  years  and  a  quarter,  and  engaged  to  keep  them  in  good 
repair  during  the  time  they  should  be  in  his  occupation,  and 
occupied  them  accordingly,  he  was  held  liable  to  repair, 
though  the  agreement,  being  neither  stamped  as  a  lease,  nor 
signed  by  both  parties,  was  void  as  to  the  duration  of  the 
term  by  the  statute  of  frauds  (i). 

A  general  covenant  to  repair  is  binding  on  the  tenant 
whatever  may  be  the  cause  of  dilapidation;  whether  the 
injury  or  destruction  proceed  from  the  act  of  a  stranger  (/), 
from  storms,  flood,  the  Queen's  enemies,  lightning,  or  acci- 
dental fire  (m).    The  law  upon  this  point,  though  subject  to 


{h)  Richardson  v,  Gifford,  1  Adol.  Paradine  «.  Jane,  AL  26;  S.  C.  Sty.  47. 

&  EIL  52.    Leases  required  by  law  to  Anon.  Dy.  324,  a,  pi.  34.    Compton  v. 

be  in  writing  nnist  now  be  made  by  AUen,  Sty.   162.     Poole   ir.  Archer, 

deed.    See  8  &  9  Vict  c.  106.  2  Show.  401 ;  S.  C.  Sicin.  210.    Ches- 

(0  Green  v.  £alea>  2  Q.  B.  225;  terfteld  v.  Bolton,  Com.  627.    Bollock 

S.  C.  1  Ga.  &  Day.  468.  v,  Dommitt,  6  Term  Rep.  650;  S.  a 

(m)  Walton  v.Waterhouse,2Saand.  2  Oiit.  608.   Pymv^BIaekbomySYes. 

420;  S.  C.  3  Keb.  40.     Anon.  1  Vent  38.    And  see  Rook  v.  Worth,  1  Yes. 

38.    Walton  v.  Johnson,  2  Keb.  535.  462.      Brecknock  and  Abei:gavenny 
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repeated  trial,  has  been  unifonn  from  the  time  of  Edward 
theThird(n). 

At  common  law,  a  tenant  for  life  or  years,  who  held  imder 
a  contract  with  the  owner  of  the  fee,  and  not  by  act  of  law, 
as  tenant  in  dower,  not  being  punishable  for  waste  (o),  was 
not  responsible  for  the  consequences  of  fire ;  but  the  statutes 
of  Marlbridge  (p)  and  Gloucester  (7),  by  extending  the  writ 
of  waste  (r)  to  any  fiotner  or  other  that  held  in  any  manner 
for  life  or  years,  rendered  him  liable  to  damages  for  the 
injury.  From  this  liability,  howerer,  he  was  first  rdiered  by 
an  act  passed  in  Queen  Anne^s  reign  («),  and  more  recently  by 
the  statute  of  14  Oeo.  3,  c.  78  (/),  by  which  it  is  enacted  (ti), 
that  no  action,  suit,  or  process,  whatsoerer,  shall  be  had, 
maintained,  or  prosecuted,  against  any  person  in  whose 
house  or  chamber  any  fire  shall  accidentally  begin,  or  any 
recompense  be  made  by  such  person  for  any  damage  suffered 
or  occasioned  thereby.  Hence,  unless  the  lease  contain  an 
engagement  to  repair,  which  by  the  act  last  noticed  is  ex* 
pressly  authorised  (a?),  the  landlord  has  no  remedy  against  his 
tenant  in  case  of  the  destruction  or  injury  of  the  demised  pre* 
mises  by  fire. 

The  tenant's  liability  under  his  coTenant  ii  founded  <m  a 
distinction  between  a  duty  created  by  the  act  of  law  and  the  act 
of  the  party ;  for  '^  where  the  law  creates  a  duty  or  charge, 
and  the  party  is  disabled  to  perform  it  without  any  defiiult  in 
him,  and  hath  no  remedy  over,  there  the  law  wiU  excuse 
him  f  as  formerly  in  the  case  of  waste  (jr),  if  a  house  were 
destroyed  by  tempest,  or  by  enemies,  the  lessee  was  excused ; 
''but  when  the  party  by  his  own  contract  creates  a  duty  or 


Canal  Companj  v.  Priteluffd,  6  Term  by  3  &  4  W.  4.  <n  27,  s.  86. 

Rep.  750.  Monk  V.Cooper,  2  Stra.  763;  («)  6  Anne,  c.  31.  8.  6,  made  per- 

S.  C.  2  Ld.  Raym.  1477.  petoalby  10  Anne,  c.  14. 

(«)  40  £.  3.  5.  11.  Bra  Ab.  p.  192,  (t)  14  Geo.  3.  e.  78. 

b.,  Coteaattt,  pi.  4.  («)  Sect  86. 

(e>  2  Blae.  Com.  282-3.  (x)  Sect.  86. 

(p)  52  Hen.  3.  e.  23.  (y)  The  wxit  of  waste  was  abolisbed 

(9)  6  Ed.  I.  c.  5.  by  3  &  4  W.  4.  c.  27.  a.  96. 

(r)  Tbe  writ  of  waste  was  abolished 
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charge  upon  himsdf^  he  is  bound  to  make  it  good^  if  he  may, 
notwithstanding  any  accident  by  inevitable  necessity,  because 
he  might  have  provided  against  it  by  his  contract  (r). 

Upon  this  principle,  it  has  been  held  (a),  that  if  a  party 
covenant  to  repair  under  a  penalty,  and  the  premises  be 
destroyed  by  flood  or  lightning,  though  he  will  be  excused 
from  the  penalty,  the  misfortune  being  occasioned  by  the  act 
of  God,  which  cannot  be  resisted,  yet  he  must  repair  in  con- 
venient time,  because  he  has  expressly  contracted  to  do  so. 

According  to  Boilers  Abridgment  (A),  and  Sheppard' 
Touchstone  (c),  the  presence  of  the  plague  at  a  house  is  a 
good  excuse  for  the  non-performance  of  a  covenant  to  re- 
pair it  by  a  specific  day ;  though  the  neglect  to  repair  it 
within  a  convenient  time  after  the  disappearance  of  the  disease 
will  amount  to  a  breach  {d).  But,  perhaps,  the  point  may  not 
be  altogether  free  from  doubt  {e). 

But  if  a  bond  be  given,  conditioned  to  be  void  on  effecting 
certain  repairs,  the  bond  will  be  valid  notwithstanding  the 
performance  of  the  condition  be  impossible.  Thus,  where,  on 
a  demise  of  two  messuages  and  premises,  the  lessee  gave  a 
bond  conditioned  to  be  void  if  at  all  times  during  the  term 
he  should  maintain  and  repair  the  said  two  messuages  with 
good  and  sufficient  reparations ;  and,  an  action  being  brought 
upon  the  bond,  the  defendant  pleaded  that  he  had  performed 
the  conditions  in  all,  but  as  to  one  kitchen,  which  was  so 
ruinous  at  the  time  of  the  demise,  that  he  could  not  maintain 
or  repair  it ;  that  he,  therefore,  took  it  down  and  rebuilt  it, 
in  as  short  a  time  as  possible,  in  the  same  place,  as  large  and 
as  sufficient  in  breadth,  length,  and  height  as  the  other  kit- 
chen was ;  and  that  the  said  kitchen,  at  all  times  after  the 
re-edifying  of  it,  he  had  sustained,  and  maintained,  and  well 


(a)  Paradine  r.  Jane,  AL  26;  S.  C.  (d)  Shep.  Tonch.  174. 

Sty.  47.  (e)  See  Shubrick  v.  Salmond,  SBiut. 

(a)  Anon.  Dy.  33,  a.  pi.  (10).  1637.    Barker  v.  Hodgson,  3  Bfau.  & 

(6)  Lawrence  o.  Twentiman,  1  Rol.  Selw.  267.   Tompeon  v.  Milea,  Rol.  Ab. 

Ab.  450.  pi.  10.  450.  Condition  (6).  pi.  9.      7  Term 

(c)  Shep.  Tonch.  174.  Rep.  384. 
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repaired ;  the  court  held^  on  demiirrer^  tliat  the  plea  would 
have  been  good  in  an  action  of  waste  (/) ;  bnt  that  as  the 
defendant  by  his  own  act  had  tied  himself  to  an  inconve- 
nience, he  must  at  his  peril  provide  for  it  (g). 

If  woods,  trees,  or  other  natural  productions,  be  demised, 
with  a  covenant  by  the  lessee  to  leave  them  in  as  good  plight 
as  he  found  them,  he  will  be  excused  from  performance  if 
they  be  uprooted  by  tempest;  for  this  is  the  act  of  God 
against  which  no  human  foresight  can  provide ;  but  if,  by 
felling  the  trees  himself,  he  render  the  performance  of  his 
covenant  impossible,  he  is  immediately  liable  to  an  action, 
though  he  merely  covenant  to  kave  the  trees  in  as  good  con- 
dition as  lie  found  them  {h). 

But  where  a  lessee  covenanted  to  deliver  up  the  premises 
at  the  end  of  the  term  in  good  repair,  '^  and  all  the  trees 
which  now  are  standing  in  the  orchard  of  the  said  premises, 
whole  and  undefaced,  reasonable  use  and  wear  only  ex- 
cepted,''  it  was  held,  that  he  was  not  guilty  of  a  breach  by 
cutting  down  trees  decayed  and  past  bearing  in  different 
parts  of  the  orchard,  particularly  where  the  orchard  was  too 
crowded,  and  he  planted  thriving  young  trees  in  another 
part  of  the  groimds;  the  removal  of  such  as  were  past 
bearing  being  considered  the  reasonable  use  of  the  orchard 
and  trees  (t). 

K  the  demise  be  of  buildings,  and  the  covenant  be  merely 
to  leave  tbem  in  repair,  the  lessee  may  pull  them  down  with- 
out being  liable  to  an  action ;  because  he  may  repair  them 
before  the  end  of  the  tenancy,  and  thus  comply  with  his 
covenant  to  leave  them  in  repair  {k). 

It  is  laid  down  in  Main's  case  (/),  that  if  a  man  lease  a 

(/)  The  writ  of  waste  was  aboliahed  335.  And  see  WOliams  v.  Hide,  Palm, 

by  3  &  4  W.  4.  c  27.  s.  36.  549,  arg».    Mo.  313.  323.    7  Co.  15,  a. 

(ff)  Wood  V.  Avery,  2  Leon.  189;  (%)  Doe  dem.  Jones  v.  Crouch,  2 

S.  C.  Say.  96.  Campb.  449. 

(h)  Maui's  case,  5  Co.  21,  a.  Plowd.  (h)  Walter,  or  Waterer,  r.  Mounta- 

29.  40  E.  3.  5. 11.  Shep.  Touch.  173.  gne,  sup.    Shep.  Touch.  173. 

Hardr.  387.     1  Co.  98,  a.    Walter  v.  (Z)  Main's  case,  5  Co.  21,  a.   1st 

Mountague,  2  RoL  332.  347;   S.  C,  resolution, 
nom.  Waterer  v.  Mountague,  Grodb. 
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manor  for  years,  and  the  leasee  covenant  to  keep  the  houses 
of  the  manor,  and  as  much  as  is  in  the  manor,  in  as  good 
plight  as  he  found  them,  and  during  the  term  the  lessee 
commit  waste  in  the  houses,  and  cut  down  the  oaks,  the 
lessor  may  maintain  ^n  action  of  covenant  before  the  end  of 
the  term  for  the  oaks ;  because  for  them  it  is  impossible  that 
the  covenant  should  be  performed ;  but  otherwise  it  is  of  the 
houses.  But,  in  the  modem  case  of  Luxmore  v.  Bobson  (m). 
Lord  EUenborough  and  Mr.  Justice  Bayley  said,  that  the 
common  sense,  the  practice,  and  the  general  convenience  of 
mankind,  required  that  a  construction  different  firom  that  in 
the  case  cited  should  be  adopted ;  and  that  neither  common 
sense,  nor  any  principle  of  law,  would  lead  to  the  conclusion 
which  the  passage  cited  from  the  6  Rep.  would  seem  to 
warrant. 

In  that  case,  (Luxmore  v.  Bobson,)  the  lessee  covenanted 
to  repair  and  keep  in  repair  the  premises  demised;  and  for  a 
breach  the  lessor  brought  an  action  during  the  term.  For 
the  defendant  it  was  contended,  that  no  right  of  action 
vested  in  the  plaintiff  before  the  expiration  of  the  term,  as 
the  lessee  might  repair  at  any  time  during  the  term,  and 
thus  satisfy  the  covenant ;  but  the  court  held,  that,  as,  by 
the  terms  of  the  covenant,  the  lessee  was  bound  to  keep  the 
premises  in  repair;  to  keep  them  in  repair,  he  must  have 
them  in  repair  at  all  times  during  the  term ;  and  that  if  they 
were  at  any  time  out  of  repair,  he  was  guilty  of  a  breach  of 
covenant,  which  was  the  proper  subject  of  an  action. 

If  the  tenant,  after  the  expiration  of  his  term,  hold  over 
under  a  verbal  agreement  with  his  landlord,  the  tenancy  is 
impliedly  subject  to  all  .the  covenants  in  the  lease  which  are 
applicable  to  the  tenant's  new  situation  {n) ;  and,  therefore, 
if  the  lease  contained  a  covenant  by  him  to  repair,  and  the 
premises  be  burnt  down,  he  must  rebuild  them.     In  the  case 

(m)  Lazmore  v.  RobBon,  1  Bam.  Sl  471-2.    Beavan  v.  Delahay,  1  H.  BIm. 

Aid  584.  8.    Torriana  v,  Yoong,  6  Carr.  &  Pa. 

(9i)  Digby  V.  Aik]ii8oii,4  Campb. 275.  8-11.    Beale  v.  Sanders,  3  Bing.  N.  C. 

Doe  dem.  Bigge  v.  Bell,  5  Term  Rep.  850:  S.  C.  5  Soott,  58;  3  Hodg.  147. 
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first  cited,  the  tenant  paid  an  advanced  rent  under  the  agree- 
ment; but  that  circumstance  was  not  considered  to  make 
any  difference;  for  the  advanced  rent  incorporated  the  old 
terms  with  the  new  contract^  the  parties  still  being  supposed, 
in  other  respects,  to  have  had  reference  to  the  old  lease  (o). 
The  landlord  in  such  a  case  may  either  bring  an  action  on 
the  case,  declaring  specially  on  the  implied  i^reement,  with 
an  averment  that  the  plaintiff  was  always  ready  to  perform 
his  part,  or  in  assumpsit  on  the  implied  promise  raised  by  the 
continued  holding ;  but  covenant  is  not  maintainable  (p). 

But  where  certain  premises  were  let  to  the  churchwardens 
and  overseers  of  a  parish,  subject  to  a  covenant  to  repair, 
which  was  broken  during  the  term,  and  so  continued  at  the 
end  of  it,  and  the  lessees,  and  the  parties  who  succeeded 
them  in  office,  continued  to  hold  over  after  the  expiration  of 
the  term,  when  the  reversion  became  vested  in  the  plaintiff, 
it  was  held,  1st,  that  the  defendants  were  not  liable  in 
assumpsit  on  the  breach  of  an  implied  contract  arising  out 
of  a  new  tenancy  from  year  to  year,  as  they  became  tenants 
of  the  premises  in  that  very  condition  which  they  were  sup- 
posed [by  the  plaintiff,  the  assignee  of  the  reversion,]  to 
have  undertaken  that  they  should  never  fall  into ;  and,  Edly, 
supposing  them  liable,  that  the  plaintiff  could  not  sue  them 
for  the  damage  arising  from  the  breach  of  their  implied 
undertaking,  as  they  were  liable  to  the  original  lessor  cm 
their  breach  of  covenant  (g). 

The  tenant's  liability  under  a  covenant  to  repair,  to  re- 
instate the  premises  if  burnt  down,  has  led  to  the  frequent 
introduction  into  the  covenant  of  an  exception  against 
accidents  by  fire ;  but  as  the  exception  protects  the  tenant 
without  charging  the  landlord,  the  latter  is  not  at  law  bound 
to  repair  (r). 

An  exception  against  damage  by  fire  in  a  covenant  for 

(o)  Ibid.  of  9t  Peter,  Hereford,  4  Adol.  &  Ell. 

(p)  Ibid.    Kimpton  v.  Eve,  2  Vee.  520. 
&  K  353.  (r)  Weigall  v.  WaterB,  6  Tenn  Rep. 

iq)  Johnaon  v.  The  Churchwardens  489.    As  to  Equity,  see  next  page. 
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payment  of  rent  does  not  extend  to  the  covenant  to  repair ; 
for  there  is  no  necessary  connection  between  the  covenants  (s). 
Where  a  power  authorised  the  grant  of  leases,  so  that  in 
every  such  lease  there  should  be  contained  usual  and  reason- 
able covenants,  a  lease  with  a  covenant  by  the  lessor  to  repair 
damages  occasioned  by  tempest  or  lightning  was  held  to  be 
void;  such  a  covenant  by  a  lessor  being  unusual  and  unheard 

of(0. 

If  a  lessee  enter  into  an  absolute  covenant  to  repair  the 
demised  premises,  and  also  to  insure  them  against  fire  in  a 
specified  sum,  his  liability  under  the  former  covenant  is  not 
limited  to  the  sum  mentioned  in  the  latter  {u). 

It  is  a  fatal  variance  to  declare  on  a  covenant  as  a  general 
one  to  repair,  when  there  is  an  exception  of  fire  and  other 
casualties  (a?). 

We  have  seen  that  no  liability  to  repair  is  thrown  by  law 
on  the  lessor  by  an  exception  against  damage  by  fire  con- 
tained in  the  lessee's  covenant  (y) :  and  it  is  important  to 
ascertain  whether  a  different  rule  obtains  in  equity. 

The  concluding  remark  in  Lord  Kenyon's  judgment  in 
Weigall  V.  Waters  (z),  which  might  perhaps  at  first  be  consi- 
dered as  intimating  an  opinion  in  favor  of  the  existence  of  an 
equity  for  the  tenant,  signified  (as  remarked  by  Macdonald, 
C.  B.,)  (a),  merely  that  if  there  was  any  remedy  at  all,  it 
must  be  in  equity ;  it  negatived  the  remedy  sought  at  law, 
but  did  not  affirm  the  existence  of  an  equitable  claim. 

Campden  v.  Moreton  {b)  appears  to  be  the  first  case  in 
equity  on  the  subject.  The  lessee  covenanted  to  pay  the  rent 
during  the  term,  and  to  repair,  casualty  by  fire  excepted. 
The  houses  were  burnt  down,  and  the  lessor,  who  had  insured 


(t)  Hare  v.  GroveB,  3  Anstr.  696.  (y)  Ante,  p.  191  of  this  yolume. 

(0  Doe  dem.  EULb  v.  SaDdham,  1  (z)  Weig^l  v.  Waters,  6  Term  Rep. 

Term  Rep.  705.      Medwin  v.  Sand-  488-9.    And  see  ante,  p.  191. 

ham,  3  Swanst.  685.     And  see  Doe  (a)  In  Hare  v.  Groyes,  8  Anstr.  698. 

dem.  Bromley  v.Bettison,  12  East,  305.  (&)  Campden  v.  Moreton,  £.  T.  4 

(u)  Digby  V.  Atkinson,  4  Campb.  6. 3.  1764.    Serjt.  HUl's  MSS.  in  lin- 

275-8.  coln*s  Inn  Library,  voL  x.  p.  403. 

(a)  Tempany  t\  Bernard,  4  Camp.  20. 
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the  premises^  and  received  the  insurance  money^  brought  an 
action  for  rent  accrued  subsequently  to  the  fire,  though  the 
premises  still  lay  in  ruins,  and  obtained  judgment.  The 
lessee,  therefore,  filed  his  biU  praying  for  an  injunction,  or 
tliat  he  might  have  the  mon^y  paid  by  the  insurance  office 
towards  rebuilding  the  premises.  Lord  Northington,  C, 
continued  the  injunction  to  the  hearing,  and  said,  that  it  was 
a  most  unreasonable  and  unconscientious  thing  that  the 
lesson  should  be  paid  for  houses  which  were  the  only  or 
principal  thing  demised  in  this  lease,  when  the  lessee  could 
not  have  the  enjoyment  of  them  by  an  accident,  the  risk  of 
which  the  lessor  had  by  the  lease  taken  upon  himself,  or  from 
which  he  had  at  least  discharged  the  lessee ;  and  seemed  to 
think  that  the  tenant  might  plead  the  matter  in  such  manner 
as  for  a  court  of  law  to  consider  the  accident  as  an  eviction  {c), 
and  to  give  the  tenant  relief  at  law.  In  the  lease  in  question 
there  was  a  provision  empowering  the  lessee  to  quit  at  the 
expiration  of  the  first  twenty-one  or  thirty-one  years  of  the 
term  on  giving  six  months'  notice;  and  the  defendant's 
counsel  mentioned,  as  a  circumstance  to  show  that  the  lessor 
did  not  act  rigorously  or  unjustly,  that  the  fire  happened  at 
a  time  when  one  period  at  which  the  tenant  had  liberty  to 
quit  upon  six  months'  notice  was  near  expiring;  and  that  the 
lessor  had  offered  to  take  back  the  lease,  and  to  release  the 
tenant  firom  the  growing  rent  and  covenants,  upon  giving  up 
aU  the  premises :  but  as  the  time  to  enter  upon  the  merits  of 
the  general  relief  prayed  by  the  hSl  had  not  arrived,  the 
Chancellor  refused  to  enter  into  that,  and  was  very  doubtful 
what  particular  kind  of  relief  the  plaintiff  would  be  entitled 
to  at  the  hearing. 

In  Brown  v.  Quilter  (d),  which  came  before  the  court  about 
the  same  time,  and  closely  resembled  Campden  r.  Morton  in 
its  circumstances  (e),  the  Lord  Chancellor  adhered  to  the 

(e)  But  lee  the  nnnfflu  of  Mao  8.C.  Serjt  Hill's  MSS.to1.x.  p.  405; 

4oDa]dy  C.  B.,  on  ifaiB  pointy  in  Hare  V.  Cited,  6  Term  Rep.  323,    And  see 

Grmresy  3  Analr.  693.  697-8.  2  Eden,  219«* 

(d)  BTffwn  V.  Q^uilter,  Ambl.  619;  (e)  According  to  Oie  Ute  Serjt.  HiU'# 
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Opinion  he  had  expressed  in  that  case,  considering  that  though 
the  defendant  was  not  obliged  to  rebuild,  yet  when  an  action 
was  brought  for  rent  after  the  house  was  burnt  down,  there 
was  a  good  ground  of  equity  for  an  injunction  till  the  house 
was  rebuilt.  In  this  case,  as  in  Campden  v.  Moreton, 
the  defendant  by  his  answer  had  offered  an  equity,  to  take 
back  the  lease,  and  consent  to  its  being  canceUed;  and  his 
lordship  was  going  to  give  directions  for  that  purpose,  but 
the  plaintiff  being  present  in  court,  and  choosing  to  continue 
tenant  without  having  the  house  rebuilt,  rather  than  give  up 
the  lease,  the  bill  was  dismissed  with  costs. 

So,  in  Steele  v.  Wright  (/),  according  to  the  note  of  the 
case  in  1  Term  Bep.  708,  it  was  decided  by  Lord  Apsley, 
that  though  the  landlord  was  not  bound  to  rebuild,  yet  the 
tenant  was  neither  obliged  to  rebuild,  nor  to  pay  rent  till  the 
premises  were  rebuilt. 

It  appears,  therefore,  from  these  cases,  that,  although  the 
inclination  of  the  court  at  this  time  was  to  reUeye  the  tenant 
from  payment  of  rent  until  the  restoration  of  poremises,  a 
doctrine,  we  may  remark  by  the  way,  which  has  been  ex* 
ploded  (g) ;  yet  the  relief  neyer  proceeded  so  &r  as  to  fix 
the  burthen  of  repairs  on  the  landlord.  On  the  contrary, 
his  exemption  from  liability  seems  to  have  been  taken  for 
granted;  and  the  later  cases  of  Hare  v.  Groves  (A),  and 
Holtzapffel  v.  Baker  (i),  lead  to  the  same  conclusion.  Th^ 
point,  indeed,  may  be  considered  as  settled. 

At  one  time  an  impression  existed  that  the  hct  of  the 


MSS.,  this  case  of  Brown  v.  QuiHer 
diffen  from  Campden  v.  Moreton  in  the 
exrcomstanoe  of  the  landlord  not  having 
brought  an  aetion  for  the  rent.  The 
object  of  the  bill  was  to  haye  the  in- 
surance money  received  by  the  land- 
lord laid  out  in  rebuilding  the  house, 
or  paid  to  him  (the  tenant),  to  be 
applied  to  that  purpose.  The  Lord 
Chancellor  refused  to  give  him  the 
relief  prayed,  and  deUvered  his  opinion 
on  the  point  of  law  to  the  same  effect 
as  in  Campden  v.  Moreton ;  and  said. 


that  he  thought  the  equity  was  thai  ttie 
tenant  should  deliver  up  the  lease,  and 
have  back  his  counterpart,  and  be  x«^ 
leased  from  any  rent  aoonied  sinee  the 
house  was  burnt  down,  and  proposed 
these  terms  to  the  tenant;  bnt,  he  n<A 
agreeing  thereto,  his  InU  was  diamisMd 
with  costs. 

(f)  Steele  v.  Wright,  1773,  cited, 
1  Term  Rep.  708. 

(ff)  Seeante,p.  119«<MSf.oftliiaToL 

(k)  Hare  v.  Groves,  5  Anstr.  687. 

(0  Holtzapfrel«.Baker,18VeB.115. 
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landlord's  having  insured  the  premises,  and  recdved  the 
money  on  Ma  policy,  formed  a  distinguidung  circumstance 
is  the  tenant's  favor;  and  the  remarks  of  Macdonald,  C.  B.^ 
in  Hare  v.  Qroves  (k)  tended  to  encourage  it.  But,  in  the 
recent  case  of  Leeds  t;.  Cheetham  {I),  Sir  John  Leach,  V.  C, 
decided  that  there  was  no  satisfactory  principle  to  support  it; 
nor  could  he  see  why  the  lessee's  situation  was  to  be  changed 
by  a  precaution  on  the  part  of  the  lessor  with  which  he  (the 
lessee)  had  nothing  whatever  to  do. 

It  seems  clear  that  the  court  will  not  compel  the  lessor  to 
aoeept  a  surrender  of  the  term  {m). 

If  a  tenant  incur  an  expenditi}ie  in  repairs  which  he  is  not 
bo0nd  to  make,  he  cannot  deduct  the  amount  firom  his  rent; 
nor  will  equity  interpose  in  his  favor  (n). 

If  he  take  possession  of  premises  under  an  agreement  for 
a  lease,  and  repair  them  on  the  faith  of  his  landlord's  agree- 
ing to  repay  him  for  such  repairs,  he  must  be  careful  to  obtain 
repayment  before  the  eocecution  of  the  lease;  for,  after  execu- 
tion, without  a  subsequent  promise  to  pay,  he  cannot  recover 
the  amount,  parol  evidence  of  the  terms  of  letting  being 
inadmissible  (o). 

But  where  a  lessor  covenanted  to  pay  his  lessee  for  all  the 
repairs  which  should  be  done  by  him  on  the  demised  pre- 
mises, or  to  allow  the  rent  which  shoiild  be  due  by  the  lessee 
to  go  in  discharge  of  the  same,  until  all  the  expenses  attend- 
ing such  repairs  should  be  paid  to  the  lessee,  and  to  an 
avowry  for  rent  in  arrear  the  lessee  pleaded  riens  in  arrere, 
the  court  held  the  plea  to  be  good,  the  covenant  making  the 
repairing  of  the  premises  tantamount  to  payment.  Bushe, 
C.  J.,  said,  that  he  was  at  first  struck  by  the  difficulty  that 
the  credit  sought  by  the  lessee  sounded  in  unliquidated 
damages,  and  that,  therefore,  the  lessee  {p)  was  not  prepared 
by  such  a  plea  to  controvert  the  amount ;  but  that  the  view 

(k)  8  AiiBtr.  687.694.  8.  C.  6  Term  Rep.  488. 
(/)  Leeds  v.  Cheetham,  1  Sim.  146.  (o)  Seago  «.  Deane,  1  Mo.  Sl  Pa. 

(m)  Hare  v.  Grorea,  lap.  Holtaapffbl  227.  235;  S.  C.  4  Bing.  459. 
V.  Baker^  sop.  (p)  So  in  the  report    Qaerj  kttorf 

(fft)  Waters  v.Weiga]l,2Aii8tr.  575; 
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taken  by  his  brethren  appeared  a  sufficient  answer  to  this; 
that  the  stipulation  was  to  treat  a  disbursement  in  repairs  as 
payment ;  and  that  any  difficulty  in  the  proof  of  amount  grew 
out  of  the  stipulation.  The  plea  (he  said)  controverted  the 
right  to  distrain^  because  nothing  was  due^  and  the  lessee 
proved  that.  He  did  not  confess  the  right  to  distndn,  and 
avoid  it  by  distinct  matter  (j). 

In  the  construction  of  a  general  covenant  to  repair,  regard 
must  be  had  to  the  age  and  actual  state  of  the  premises  at 
the  commencement  of  the  term  (r).  There  would,  therefore, 
be  a  difference  in  the  operation  of  such  a  covenant  entered 
into  by  an  original  lessee,  and  one  entered  into  by  his  under- 
lessee  after  a  lapse  of  years  (s).  When  a  very  old  building  is 
demised,  it  is  not  meant  that  it  shoidd  be  restored  in  an 
improved  state;  nor  that  the  consequences  of  the  elements 
should  be  averted ;  but  the  tenant  has  the  duty  of  keeping  it 
as  nearly  as  may  be  in  the  state  in  which  it  was  at  the  time 
of  the  demise  by  the  timely  expenditure  of  money  and  care  (/). 
The  landlord  is  not  to  have,  at  the  end  of  the  term,  at  the 
tenant's  expense,  a  new  house  instead  of  an  old  one  (u).  So, 
if  a  kitchen  floor  become  rotten  from  being  laid  on  the  natiual 
earth,  the  lessee  is  not  bound  to  pay  for  a  floor  being  laid  on 
joists,  to  render  it  more  durable  (or). 

The  real  question  in  these  cases  is,  whether  the  premises 
have  been  kept  in  substantial  repair,  as  opposed  to  claims  for 
flanded  injuries ;  such  as  a  mere  crack  in  a  pane  of  glass,  or 
the  like  (y) ;  and  evidence  may  be  adduced  to  show  generally 


(9)  Woods  V,  Rock,  Ale.  &  Nap.  57. 

(r)  Young  v.  llantz,  6  Scott,  277; 
S.  C,  nom.  Mantz  v.  Goring,  4  Bing. 
N.  C.  461  ;  1  Arn.  198.  Walker  v. 
Hatton,  10  Me^a.  &  Wei.  249;  S.  C. 
2  Dowl.  Prae.  Ca.  263.  Belcher  v, 
Mclntoeh,  8  Gar.  &,  Pa.  720;  S.  C. 
2  Mood.  &  Rob.  186.  Hart  v.  Windsor, 
12  Mees.  &  WeL  68.  77. 

(«)  Walker  V.  Hatton,  sap. 

(Q  Gutteridge  v.  Munyard,  7  Car. 
&  Pa.  129.  Harris  v.  Jones,  1  Mood. 
Sl  Rob.  173. 


(«)  Yonng  V.  Mantz,  or  Mants  v. 
Goring,  sap.    Hart  v.  Windsor,  sap. 

(x)  Soward  v.  Leggatt,  7  Car.  ft 
Pa.  618. 

(y)  Stanley  «.  Towgood,  3  Biqg. 
N.  C.  4;  S.  C.  3  Scott,  313;  2  Hodg. 
182.  Mantz  v.  Goring,  4  Bing.  N.  CL 
451;  S.  C,  nom.  Yoang  v.  Mantz, 
6  Soott,  277  ;  1  Am.  198.  Burdett  v. 
Withers,  7  Adol.  &  £U.  136;  S.  C. 
2  Nev.  &  Per.  122;  1  Wa.  Wol  ft 
Day.  444.  And  see  Winn  v.  White,  2 
W.  BUc.  840. 
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what  was  the  condition  of  the  premises  at  the  time  of  the 
demise^  and  whether  the  house  was  new  or  old  (z) ;  but  it  is 
not  competent  to  the  lessee  to  show  it  in  matters  of  detail  (a). 

A  lessee  covenanting  ^'  substantially  to  repair^  uphold^  and 
maintain^^  a  house  demised  is  bound  to  keep  up  the  painting 
of  inner  doors^  inside  shutters^  &c.  {b). 

And  a  covenant  by  a  lessee  ''to  put  the  premises  into 
habitable  repair/^  imports  a  state  that  they  may  be  used  and 
dwelt  in,  not  only  with  safety,  but  with  reasonable  comfort, 
by  the  class  of  persons  by  whom,  and  for  the  sort  of  purposes 
for  which,  they  are  to  be  occupied  (c). 

A  covenant  by  a  lessee  '' forthwith '^  to  put  the  premises 
into  complete  repair,  does  not  signify  either  within  a  day  or 
a  week :  it  must  have  a  reasonable  construction;  and  it  rests 
with  a  jury  to  say  whether  the  lessee  has  done  all  that  he 
reasonably  ought  in  the  performance  of  it{d). 

If  a  lease  contain  a  general  covenant  to  repair, ''  reasonable 
use  and  wear  thereof  only  excepted,^'  a  declaration  assigning 
a  breach  without  notice  of  the  exception  may  be  demurred 
to;  but  probably  the  defect  would  be  cured  by  verdict  (e). 

Under  a  covenant  to  repair,  and  keep  in  good  and  tenant* 
able  repair,  all  the  external  parts  of  the  demised  premises, 
the  external  parts  are  construed  to  be  those  which  form  the 
indosure  of  them,  and  beyond  which  no  part  of  them  ex- 
tends; and  it  is  immaterial  whether  those  parts  are  exposed 
to  the  atmosphere,  or  rest  upon  and  adjoin  some  other  build- 
ing which  forms  no  part  of  the  premises  let.  And,  accord- 
ingly, a  party  who  entered  into  a  covenant  of  this  kind,  was 
bound  to  repair  a  wall  which  divided  the  house  demised  from 
the  adjoining  one,  and  which  was  injured  by  the  removal  of 
the  adjoining  house  by  persons  lawfully  authorised  (/). 

(z)  IbicL  9  Car.  &  Pa.  706. 

(a)  Mants  v.  Goring,  or  Young  v,  (e)  Wright  v,  Goddard,  8  AdoL  Sl 

Mantz,  sop.  £11.  144;  S.  C.  1  WU.  WoL  &  Hodg. 

(6)  Monk  V.  Noyesy  I  Car.  &  Pa.  265.  230. 

(c)  Belcher  V.  Mclntoeh,  2  Mood.  &  (/)  Green  v.Eales,  2  Q.  B.  225$ 
Rob.  186;  S.  C.  8  Gar.  &  Pa.  720.  S.  C.  1  Co.  &  Dav.  468. 

(d)  Doe  dem.   Fittman  v.  Sutton 
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In  a  late  case  {g),  an  agreement  was  entered  into  on  the 
81st  of  August^  1838,  as  follows : — ^A.  agrees  to  let,  and  B. 
to  take,  a  honse,  &c.,  at  the  rent  of  80/.  per  Tear,  payable 
quarterly,  to  commence  from  the  29th  of  September  next ; 
the  said  B.  also  agrees  to  take  the  fixtures  at  a  valuation  in 
the  usual  way;  A.  agrees  to  take  the  fixtures  i^ain  at  the 
expiration  of  B/s  tenancy,  and  to  allow  the  price  at  which 
they  may  be  valued,  provided  they  are  in  as  good  condition 
then  as  they  now  are;  and  B.  agrees  to  leave  the  premises  in 
the  same  state  as  they  now  are.  A  question  arose,  whether 
the  words  now  are  in  the  last  provision  referred  to  the  state 
of  the  premises  when  the  agreement  was  entered  into,  or 
when  the  term  was  to  commence.  The  court,  Erskine,  J.,  dis- 
$entiefUe,  considered  that  the  word  now,  being  used  in  opposi- 
tion to  then,  which  clearly  referred  to  the  expiration  of  the 
tenancy,  must  be  taken  to  have  reference  to  its  commencement. 

Buildings  erected  by  the  lessee  during  the  term,  as  well  as 
buildings  forming  the  subject  of  the  lease,  appear  to  be 
within  the  scope  of  a  general  covenant  to  repair.  It  was  laid 
down  in  Darcy  v.  Askwith  (A),  that  a  lessee  might  build  a 
new  house  where  none  was  before;  but  that  it  must  be  every 
way  at  his  own  charge ;  for  he  must  neither  take  timber  or 
other  things  wastable,  neither  to  build  nor  repair  it,  though 
it  be  never  so  needful;  and  yet  that,  if  he  should  not  keep  it 
in  repair,  an  action  of  waste  {%)  would  lie,  though  the  writ 
should  be  in  domibiu  dimissis. 

So,  according  to  Levinz,  it  was  laid  down  in  general  terms 
in  the  case  of  Douse  v,  Earle  (A),  that  if  a  man  took  a  lease 
of  a  messuage  and  land,  and  covenanted  to  leave  the  demised 
premises  in  good  repair  at  the  end  of  the  term,  and  erected 
another  messuage  on  part  of  the  land  besides  that  which  was 
there  before,  he  should  be  bound  to  keep  and  leave  the 
messuage  by  himself  so  newly  erected  in  repair,  as  well  as 


(0r)  White  v.  NicholBon,  4  Scott's         (t)  The  writ  of  waste  waa  thcHuheA 
K.  R.  707;  S.  C.  4  Man.  &  Gra.  95.         hy  3  &  4  W.  4.  c.  27.  8. 36. 
{h)  Darcy  r.  Askwith,  Hob.  234.  (k)  Douse  v,  Earle,  3  Lot.  264. 
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the  other.     Ventris,  however,  who  also  reported  the  %asae 
case  {I),  makes  no  mention  of  this  general  proposition. 

So,  where  a  lessee  coyenanted  to  repair  prmdknma  from 
Uie  time  of  the  lease  to  the  determination  thereof,  and  so 
well  kept  in  repair  to  give  up  at  the  end  of  the  term,  not 
uying  Jrom  ime  to  time,  it  was  held,  that  the  covenant  ex- 
tended to  a  malt-house  subsequently  built  by  the  lessee ;  for 
it  was  a  continuing  covenant;  and  though  the  house  had 
no  actual,  yet  it  had  a  potential  being  at  the  time  of  the 
lease  (m). 

Bnt  in  a  late  case  at  Nisi  Frius  (n),  where  the  lessee  of 
certain  premises,  consisting  of  a  warehouse,  a  stable,  and 
garden  ground,  covenanted  to  repair  and  uphold  the  build- 
ings dendaed ;  and,  if  necessary,  to  rebuild  the  warehouse, 
and  also  to  keep  in  repair  the  pales  and  fences ;  Mr.  Justice 
Coleridge^  in  summing  up,  said,  that  the  defendant  was  only 
bound  to  keep  in  repair  the  buildings  which  were  on  the 
premises  at  the  time  of  the  granting  of  the  lease,  and  to  re- 
build them  if  necessary,  and  to  keep  up  the  premises.  It  is 
observable,  however,  that  no  notice  was  taken  of  any  of  the 
cases  just  cited. 

And .  where  a  lessor  covenanted  that  he  would,  in  case  of 
fire,  rebuild  and  replace  the  premises  in  the  same  state  as 
they  were  in  before  the  fire,  it  was  ruled  by  Best,  C.  J,,  at 
Nid  Prius  (o),  that  he  was  only  to  rebuild  what  he  let,  and 
was  not  boimd  to  restore  an  additional  story  erected  by  his 
tenant  after  the  grant  of  the  lease. 

A  covenant  to  repair  stables  has  been  held  to  include  the 
racks  in  the  stables ;  and  it  was  not  considered  necessary, 
in  declaring  on  such  a  covenant,  to  set  forth  that  the  racks 
were  fixed  in  the  stables,  and  so  part  of  the  freehold. 
PoUexfen,  C.  J.,  thought  otherwise;  but  the  other  judges 
conceived,  that  it  should  be  intended  that  they  were  racks 

(/)  Nom.  Dowte  v.  Cale,  2  Vent.  Schools  &c.  of  Worcester  v.  RowlAnds, 

126.  9  Car.  &  Pa.  734. 

(m)  Brown  r.  Blunden,  Skin.  121.  (o)  Loader  r.  Kemp,  2  Car.  &  Pa. 

(a)  Doe  dem.  The  Trustees  of  the  375. 
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fixed  for  use  in  tlie  stables^  and  that  it  would  be  very  remote 
to  give  it  any  other  construction  {p). 

And  lime-kihis  built  of  brick  and  mortar^  with  their  founda- 
tions let  into  the  ground^  are  within  the  meaning  of  a  cove* 
nant  to  repair  buildings  (j). 

The  covenant  to  repair  frequently  extends  in  terms  to 
buildings  to  be  thereafter  erected  on  the  premises ;  in  which 
case  it  will  comprehend  buildings  let  into  and  fixed  in  the 
soil  and  freehold,  although  built  and  used  for  the  purposes 
of  trade  only  (r),  unless  there  be  some  very  special  matter  to 
withdraw  them  from  its  operation  («).  But  buildings  resting 
Upon  blocks  or  pattens,  being  mere  chattels,  are  not  com- 
prised in  such  a  covenant  ((),  Whether  any  matter  capable 
of  withdrawing  buildings  let  into  the  soil  fr^m  the  opera^ 
tion  of  the  covenant  can  exist  dehors  the  deed  may  be 
questionable  (t<). 

Where  the  lessee  of  certain  salt-works  covenanted  to  keep 
and  maintain  the  buildings,  kays,  and  works,  then  standiug 
and  being  on  the  premises,  and  all  and  every  such  other 
edifices  and  engines  as  should  be  at  any  time  during  the  term 
erected,  set  up,  built,  or  made,  in  or  upon  the  premises,  in 
good  and  sufficient  repair  and  condition,  and  at  the  end  of 
the  term  to  yield  and  deUver  up  the  premises,  and  all  such 
buildings,  kays,  works,  edifices,  and  engines,  in  good  and 
sufficient  repair  and  condition,  it  was  held,  that  iron  salt- 
pans placed  by  defendant,  and  resting  by  their  own  weight, 
on  a  frame  of  bricks,  and  used  in  the  boiling  of  salt, 
trere  parcel  of  such  works,  and  were  not  removable  by  the 
lessee  (a?). 

80,  iu  the  case  of  Sunderland  v.  Newton  (y),  where  the 

(p)  Anon.  2  Tent.  2U.    Pyot  v.  8  Eep.  11. 

Lady  St  John,  Cro.  Jac.   329.  830;  («)  Ibid. 

S.  C,  but  not  S.  P.,  2  Bulstr.  102.  \t)  Ibid.   DaviB  v.  Jones,  2  Bam.  & 

{q)  Thresher  v.  The  East  London  Aid.  165. 

Water-works  Ck>mpany,  2    Bam.  &  («)  2  Bam.  k.  Cres.  614. 

Ores.  608 ;  S.  C.  4  Dow.  &  Ry.  62.  {x)  Earl  of  Mansfield  v.  Blackbume, 

(r)  Naylor  v.  Collinge,  1  Taunt  19.  6  Bing.  N.  C.  426  ;  S.  C.  8  Soott»  720. 

Thresher  v.  The  East  London  Water-  {y)  Sunderland  «.  Newton,  3  Sim. 

works  Company,  sup.  Dean  v.  Allalley,  450. 
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lessee  of  a  mill  or  factory^  together  with  the  steam-engine, 
boilers,  and  attached  gearing  thereto,  covenanted  to  keep 
the  same  in  repair,  renewing  at  his  own  expense  such  parts 
thereof  as  should  be  broken  or  damaged,  beyond  the  unavoid- 
able deterioration  to  be  occasioned  by  reasonable  wear  and 
tear,  and  to  deliver  up  the  same,  so  kept  in  repair  and  re- 
newed, at  the  end  of  the  term ;  and  having  removed  the  old 
engine,  which  was  detachable  from  the  boiler  and  other 
works,  substituted  a  new  one  of  greater  power;  the  Yice- 
Chancellor,  on  the  plaintiff's  undertaking  to  bring  an  action 
to  try  the  right,  granted  an  injunction  against  the  assignees 
of  the  lessee,  who  had  become  bankrupt,  to  restrain  them 
from  removing  the  new  engine;  considering  the  substitution 
as  a  more  extensive  repair  of  the  old  engine,  and,  therefore, 
subject  to  the  stipulations  in  the  lease  as  to  that  engine. 
The  defendant  declined  to  try  the  action ;  and,  at  the  hear- 
ing of  the  cause,  the  injunction  was  made  perpetual. 

And  in  the  later  case  of  Martyr  v,  Bradley  (j?),  where  the 
defendant,  in  a  lease  to  him  of  a  water  corn-mill,  with  the 
appurtenances,  together  with  two  pair  of  mill-stones,  cove- 
nanted to  keep  the  premises  in  repair,  and  to  leave  them  at 
the  end  of  the  term,  together  with  all  locks,  bolts,  bars,  and 
other  fixtures,  fastenings,  and  improvements,  which  then  were, 
or  which  during  the  demise  should  or  might  be  fixed,  fastened, 
or  set  up,  in,  upon,  or  about  the  premises,  or  any  part  thereof, 
in  good  plight  and  condition,  reasonable  use  and  wear  only 
excepted;  it  was  held,  that  a  new  pair  of  mill-stones,  substi- 
tuted by  the  lessee  for  an  old  pair,  were  included  in  the  word 
improvementSy  and  consequently,  belonged  to  the  lessor  on  the 
determination  of  the  lease,  notwithstanding  it  was  proved  to 
be  the  general  custom  of  the  country  for  the  tenant  to  remove 
them. 

So,  where  a  lessee  covenanted  to  repair  and  keep  in  repair 
the  premises,  and  all  erections,  buildings,  and  improvements, 
which  might  be  erected  thereon  during  the  term,  and  to  yield 

(2)  Martyr  v.  Bradley,  9  Bing.  24;  S.  C.  2  Mo.  Sl  Sc.  24. 
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up  the  same  in  good  and  sii£S.cient  repair,  it  was  held,  that  he 
Gonld  not  remove  a  verandah  erected  by  him,  the  lower  part  of 
which  was  attached  to  posts  fixed  in  the  ground  (a). 

And  so,  where  a  lessee,  who  had  entered  into  a  sirnikr  Gove- 
nant,  erected  a  greenhouse  against  the  back  of  an  out-build- 
ing at  the  bottom  of  the  garden ;  and  dwarf  walls  were  built 
to  form  the  front  and  sides  of  the  greenhouse;  and  upon 
these  were  laid  a  piece  of  timber  embedded  in  mortar;  and 
upon  this  timber  rested  the  firame-work  of  the  greenhouse, 
fastened  only  with  screws,  the  top  leaning  against  the  back 
wall  of  the  outhouse;  it  was  held,  that  the  greenhouse 
could  not  be  removed  by  the  lessee  at  the  end  of  the  term(d); 
and,  further,  that  the  covenant  could  not  be  dispensed  with 
by  a  verbal  license  by  the  lessor  to  the  lessee  to  remove  the 
greenhouse ;  though  active  interference  by  a  lessor  to  prevent 
the  performance  of  a  covenant  would  be  a  good  defence  to  an 
action  for  a  breach  {c). 

Where  a  lease  was  made  of  three  messuages,  and  the  lessee 
covenanted  to  pull  them  down,  and  to  build  three  others  in 
the  same  place ;  and  also  during  the  term  to  repair  all  the 
houses  so  agreed  to  be  rebuilt,  and  all  sewers,  &c,  with  all 
needful  and  necessary  reparations ;  and  the  said  demised  pre- 
mises and  houses  and  buildings  thereafter  to  be  erected  and 
built,  well  and  sufficiently  repaired,  to  deliver  up  at  the  end 
of  the  term ;  and,  instead  of  three,  he  built  four  houses ;  the 
court  were  of  opinion,  that  the  covenant  to  leave  in  repair  ex- 
tended to  the  fourth  house;  for,  although  by  the  first  covenant 
the  lessee  was  bound  to  repair  the  houses  agreed  to  be  built, 
which  were  three,  yet  the  covenant  to  deliver  up  repaired, 
which  the  court  (Rokeby  doubting)  considered  distinct,  ex- 
tended to  ^^the  said  premises  and  houses  and  buildings 
thereafter  to  be  erected  and  built,^'  in  general,  and  was  not 
confined  to  the  houses  "  agreed  to  be  built/^  Eokeby,  how- 
ever, thought  that  the  two  parts  of  the  sentence  constituted 

(a)  Administratrix    of    Penry    v.     N.  R.  199.  218;  S.  C.  2  Bfan.  &  Gn, 
Brown,  2  Stark.  403.  729;  1  Drinkw.  179;  5  Jnr.  680. 

(()  West   V,  Blakeway,   3  S<!Ott's         (c)  Ibid. 
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but  one  covenant ;  and  that  the  subsequent  matter  concern- 
ing  the  leaving  of  the  houses  well  repaired  should  be  restrained 
and  understood  of  those  agreed  to  be  built  (d). 

On  the  other  hand,  in  a  recent  case  [e),  where  a  lessee  of 
a  piece  of  land,  on  which  he  had  built  sixteen  houses,  cove- 
nanted that  he  would  within  the  first  five  years  of  the  term 
build  and  finish  thirty-four  additional  dwelling-houses  to 
make  fifty  in  the  whole ;  and  also  that  he  would  during  the 
term  weU  and  sufficiently  repair  the  houses  then  standing  upon 
the  ground,  or  thereafter  to  be  erected  thereon ;  and  all  the 
premises  thereby  demised,  so  well  and  sufficiently  repaired, 
would,  at  the  end  or  sooner  determination  of  the  term,  peace- 
ably deliver  up  to  the  lessor,  it  was  held,  that  the  covenant  ex- 
tended to  the  thirty-four  houses  which  were  to  be  built,  as  well 
as  to  the  sixteen  which  were  built  at  the  time  of  the  demise. 

In  Lant  v.  Norris  (/),  in  consideration  of  200/.  to  be  laid 
out  in  rebuilding  i]^n  the  ground  and  premises  thereby 
demised,  and  other  covenants,  a  piece  of  ground,  and  all  the 
messuages  thereon  standing,  were  leased  for  a  term  of  forty- 
three  years;  and  the  lessee  covenanted  to  lay  out  the  said  sum 
of  200/.,  withiu  fifteen  years,  in  erecting  and  rebuilding  mes- 
suages or  tenements  or  some  other  buildings  upon  the  ground 
and  premises;  and  all  and  singular  the  said  messuages  or 
tenemente  so  to  be  erected,  with  all  such  other  houses, 
edifices,  ftc.,  as  should  at  any  time  or  times  thereafter  be 
erected,  to  repair,  &c. ;  and  the  said  demised  premises,  with 
all  such  other  houses,  &c.,  so  well  repaired,  at  the  end  or 
other  sooner  determination  of  the  said  term,  te  deliver  up. 
It  appeared  that,  after  the  expiration  of  the  fifiieen  years, 
during  which  time  no  new  buildings  had  been  erected,  the 
premises  became  vested  in  the  defendant  through  the  medium 
of  an  assignment  and  administration;  and  the  question  was, 
whether  the  buildings  on  the  premises  at  the  time  of  the 
demise  were  subject  to  the  operation  of  the  covenant.    The 


(d)  DowBe  V.  Cale,  2  Vent.   126;  (e)  Nouaille  v.  Flight,  7  Bear.  521. 

S.  C.,noin.  Douse  v.  Earle,  SLev.  264.  (/)  Lant  v,  Norris,  1  Burr,  287. 
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courts  having  taken  a  day  to  deliberate,  held,  that  not  only 
the  words  of  the  covenant,  bnt  also  the  intent  of  the  parties, 
manifestly  showed  that  it  was  not  meant  that  any  of  the 
money  should  be  laid  out  on  the  old  buildings ;  but  that  they 
were  to  be  pulled  down ;  and  that  whatever  the  lessee  should 
erect  with  the  200/.,  or  otherwise  for  his  own  convenience, 
should  be  kept  in  repair;  that  the  words  '^demised  premises" 
were  put  in  opposition  (g)  to  the  buildings  that  were  to  be 
erected  thereupon  with  the  200/. ;  and  that  the  covenant  to 
deliver  up  was  agreeable  to  this  construction,  that  covenant 
being  to  leave  the  '^  demised  premises,  together  with  all  such 
other  houses,  &c.,  as  should  be  afterwards  erected,  &c.,  so  well 
repaired.'' 

In  the  case  Thresher  v.  The  East  London  Water-Works 
Company  (A),  certain  premises  were  demised  in  1756,  and  an 
under-lessee  of  part  erected  some  Ume-kilns  of  brick  and  mor- 
tar, for  the  purpose  of  carrying  on  the  trade  of  a  lime-burner, 
the  foundations  of  which  were  let  into  the  ground  demised. 
In  1791,  and  previously  to  the  expiration  of  the  original  term, 
a  new  lease  of  the  premises  was  granted  by  the  description  of 
"  a  piece  of  ground  formerly  called  the  Ozier  Hope,  and  the 
wharfs  and  buildings  erected  thereon,  situate,  &c.,  as  the  same 
were  demised  by  the  lease  of  175S;''  and  the  premises  were 
sidd  to  be  in  the  occupation  of  the  several  persons  therein 
named,  among  others  of  James  Ayres,  lime-burner,  the 
assignee  of  the  underlessee;  habendum  the  said  piece  of 
ground,  wharfs,  and  buildings  thereon  erected  and  built; 
and  the  lessee  covenanted  to  repair  the  piece  of  ground,  erec- 
tions, and  buildings,  wharfs,  &c.,  and  the  said  premises  so 
repaired  to  leave  at  the  end  of  the  term.  The  action  was 
brought  for  the  removal  of  the  lime-kilns ;  and  the  court  held, 
that  there  was  nothing  in  the  lease  of  1766  that  could  restrain 
or  qualify  the  covenant  to  repair  in  the  lease  of  1791;  and 
that  it  had  not  been  shown  by  what  reason  or  rule  of  law  the 

(g)  Lege,  rrference  instead  of  oppofi-     Water-works  Compaayy  2  Bam.  & 
Hon,    Note  in  1  Burr.  p.  291.  Ores.  608  ;  S.  C.  4  Dow.  &  Ry.  62. 

(h)  Thresher  v.  The  East  London 
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lessees  of  1791^  having  accepted  a  lease  (by  indenture)  of 
gpround  and  buildings  thereon^  could  be  allowed  to  say  tbat 
the  ground  only,  and  not  the  buildings  thereon,  should  be 
deemed  to  pass  by  that  lease.  It  would  be  very  difficult 
(they  said)  to  maintain  such  a  proposition  by  the  circum- 
stance of  the  buildings  having  been  erected  by  their  nnder- 
lessee  during  the  continuance  of  the  first  lease,  even  if  such 
under-lessee,  as  between  him  and  his  own  immediate  lessor, 
had  a  right  to  remove  the  buildings ;  for  the  original  lessor 
might  very  reasonably  say,  that  he  had  nothing  to  do  with 
any  contract  between  other  parties.  But,  that,  upon  ad- 
verting to  the  under-lease,  the  foundation  of  such  argu- 
ment was  wholly  removed;  because,  by  the  terms  of  that 
under-lease,  the  under-lessee  has  covenanted,  not  only  to 
repair  and  uphold  the  premises  demised  to  him,  but  also  to 
leave,  at  the  end  of  the  term,  those  premises  so  repaired  and 
upheld,  together  with  all  such  erections  and  buildings  as  then 
were  or  should  be  at  any  time  thereafter  built  or  set  up  in  upon 
or  about  the  same  or  any  part  thereof.  So  that,  according  to 
the  case  of  Naylor  v,  Collinge  {i),  the  under-lessee  himself 
could  not  have  removed  those  lime-kilns  without  a  breach  of 
Mb  covenant  made  with  his  own  lessors. 

In  another  late  case  {k),  a  lessee  of  an  iron-stone  mine  cove- 
nanted, during  the  term,  to  repair  and  keep  in  repair  all  the 
gates,  rails,  stiles,  fences,  hedges,  ditches,  mounds,  and 
fences,  of  and  belonging  to  the  demised  premises,  and  the 
furnace  and  furnaces,  fire-engine,  iron-works,  dwelling-houses, 
and  other  erections  and  buildings,  to  be  erected  by  the  lessee 
on  ike  premises;  and  the  said  furnace  and  furnaces,  fire- 
engine,  iron-works,  dwelling-houses,  and  all  other  erections^ 
buildings,  improvements,  and  alterations,  to  be  thereafter 
erected,  built,  or  set  up,  (except  the  iron-work  castings,  rail- 
ways, gins,  wimseys,  machines,  and  the  movable  implements 
and  materials  used  in  or  about  the  said  furnaces,  fire-engines, 

(i)  1  Taunt.  19.  sup.,  p.  200  of  this  volume. 
(Jfe)  Foley  V.  Addenbrooke,  13  Mees.  &  Wei.  174. 
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iron-woTkB^  stone-pits,  and  premises,)  so  repaired,  to  leave  at 
the  expiration  of  the  term ;  and  it  was  held,  that  whatever 
was  in  the  nature  of  amachine,  or  part  of  a  machine,  as  iron- 
work, or  iron  castings,  or  railways,  gins,  or  movable  imple- 
ments or  materials,  the  lessee  had  a  right  to  remove ;  that 
whatever  was  in  the  nature  of  buildings,  or  support  of  build- 
ings, although  made  of  iron,  he  had  not  a  right  to  remove; 
that  he  was  not  bound  to  restore  the  brick-work  in  a  perfect 
state,  as  if  the  artide  that  it  was  intended  to  protect,  or 
support,  or  cover,  were  there ;  but  that  it  was  sufficient  for 
him  to  exercise  his  right  to  remove  what  the  lease  gave  him 
authority  to  remove,  and,  in  doing  so,  to  remove  the  brick- 
work, and  to  leave  it  in  such  a  state  as  would  be  most  useful 
and  beneficial  to  the  lessor,  or  those  who  might  next  take 
the  premises. 

Where  the  lessee  of  a  rabbit-warren  covenanted  that,  at 
the  expiration  of  the  term,  he  would  leave  on  the  warren 
10,000  rabbits  or  conies,  the  lessor  paying  60/.  per  thousand 
for  the  same ;  it  was  held,  in  an  action  by  the  lessee  against 
the  lessor  for  refusing  to  pay  for  the  rabbits  left  at  the  end 
of  the  term,  that  parol  evidence  was  admissible  to  show  that^ 
by  the  custom  of  the  country  where  the  lease  was  made,  the 
word  thou9and,HB  applied  to  rabbits, denoted  twelvehundred(/). 

The  next  consideration  is,  what  shall  amount  to  a  breach. 

A  breach  of  a  covenant  to  repair  and  maintain  is  com* 
mitted  by  the  covenantor's  breaking  a  doorway  through  the 
wall  of  the  demised  premises  into  an  adjoining  house  (fi»)j  by 
breaking  the  glass  in  the  windows,  and  carrying  away  the 
shelves,  (Mr  locks  and  keys,  of  a  cupboard  (n).  The  court  wiU 
presume  that  the  dielves  are  fixed  without  a  special  allegation 
to  that  efifect  (o).  So,  a  covenant  to  repair  the  buildings, 
palings,  and  fences,  is  broken  by  the  pavement's  being  torn 


(/)   Smith  V,  Wilson,  8  Bmh.  &  2  Stark.  293. 

AdoL728.  And  see  Clayton  v.Gregson,  (n)  Pyot  v.  Lady  St  John,  Gro. 

6  Adol  &  £11.  502 ;  S.  C.  6  Ney.  A  Jac.  329  ;  S.  C,  nom.  St.  John  v. 

Man.  690;  1  Han.  &  WoL  159.  Piott,  2  Bulatr.  102. 

(m)  Doe  dem.  Vickery  v,  Jackaon,  (o)  Ibid.    Anon.  2  Vent.  214. 
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up ;  for  it  is  quari  a  buildings  and  within  the  intention  of  the 
covenant  (/>). 

Where  certain  premises^  consisting  of  several  old  houses  in 
a  state  of  dilapidation^  were  demised  to  the  defendant  for 
sixty-one  years^  under  a  covenant  to  new-bidld  the  brick 
messuages  on  the  premises  within  the  compass  of  three  years, 
it  was  held^  that  the  lease  was  a  building  lease ;  and  that  the 
new-building  of  two  houses,  and  the  making  of  extensive 
repairs  in  the  others,  by  pulling  down  and  rebuilding  the  fore 
and  back  fronts,  were  not  a  performance  of  the  covenant  (9). 

In  Evelyn  v.  BaddiBh(r),  the  lessee  covenanted,  within  the 
first  two  years  of  the  term,  to  put  the  premises  in  good  and 
sufficient  repair,  and  from  time  to  time,  and  at  all  times 
during  the  remainder  of  the  term,  well  and  sufficiently  to 
repair,  uphold,  &c.,  the  messuages  and  premises,  when,  where, 
and  so  often  as,  need  or  occasion  should  be  or  require;  and 
so  to  quit  at  the  end  of  the  term ;  and,  further,  within  the 
first  fifty  years  of  the  term,  to  take  down  the  four  messuages 
as  occasion  might  require,  and  in  the  place  thereof  erect  not 
less  than  four  other  good  and  substantial  brick  messuages 
in  the  same  uniform  manner  as  the  adjoining  houses.  To 
an  action  on  this  covenant,  alleging  as  a  breach  that  the 
defendant  had  not  within  the  first  fifty  years  o£  the  term 
taken  down  the  four  messuages,  and  erected  four  others  in 
their  place,  the  defendant  pleaded,  among  other  pleas,  that 
occasion  did  not  require,  nor  was  it  necessary,  at  any  time 
within  the  first  fifty  years  of  the  term,  that  the  four  messuages 
should  be  taken  down,  and  in  the  place  thereof  four  others 
erected.  Gibbs,  G.  J.,  said,  that  it  was  clear  that  the  lessor 
was  entitled  to  have  four  houses  as  good  as  new  before  or  al 
the  end  of  fifty  years ;  so  that  during  the  residue  of  the  term 
there  would  be  only  the  wear  and  tear  upon  houses  of  that 
recent  date ;  and  that  if  he  had  the  original  houses  as  good 


(p)  Pyot  V.  St  John,  sttp.  AdoL  8d6. 

(^)  City  of  London  v.  Nash,  8  Atk.  (r)   Eyelyn  v.   Raddish,  7   Taont 

612 ;   S.  C.  1  Yes.  12.    And  see  Doe  41]  ;  S.C.  Holt*B  N.  P.  C.  549. 
dem.  Dymoke  v.  Withen,  2  Barn.  Sl 
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as  new  in  the  course  of  the  fifty  years^  the  ooyenant  would 
be  satisfied^  and  the  lessor  have  all  he  was  entitled  to ;  and 
that  he  ought^  therefore^  to  take  issue  on  the  question^ 
whether  there  was  occasion  to  rebuild;  and  he  thonght 
that  the  issue  would  be  in  favor  of  the  defendant^  if  there 
were  houses  to  all  intents  and  purposes  as  good  as  new. 
The  plaintifif  availed  himself  of  the  permission  of  the  court  to 
withdraw  the  demurrer^  and  plead  to  issue. 

In  a  late  case  {s),  a  covenant  was  contained  in  a  lease  of  a 
dwelUng-house^  to  repair  and  keep  repaired  the  same^  toge- 
ther with  such  buildings^  improvements^  and  additions  what- 
soever^ as  at  any  time  during  the  term  should  be  erected^  set 
up^  or  made  by  the  lessee ;  and  a  right  of  re-entry  on  breach 
was  reserved  to  the  lessor.  The  lessee  took  down  part  of  the 
house  fronts  and  converted  the  lower  portion  of  the  premisea 
on  that  side  into  a  shop ;  and  on  the  inside  a  partition  on  the 
ground  floor  was  broken  through^  a  new  door  made  in  it^  and 
an  old  one  stopped  up.  An  ejectment  being  brought  for  the 
alleged  forfeiture^  the  court  determined^  that  there  was  no 
breach  of  the  covenant,  the  efifect  of  which  was  merely  that 
the  tenant  should  supply  the  ordinary  wear  and  tear  of  the 
premises;  and  that  the  covenant  imported  a  liberly  to  the 
defendant  to  make  improvements. 

But  where  a  lessee  covenanted  to  maintain,  support,  and 
keep,  the  said  demised  premises,  and  all  improvements  made 
or  to  be  made  thereon,  in  good  and  sufficient  tenantable 
order,  repair,  and  condition;  and  there  was  some  evidence 
that  the  premises  at  the  time  of  the  demise  consisted  partly 
of  a  shop,  and  were  let  in  separate  apartments  to  lodgers ; 
and  it  appeared  that  the  lessee  took  away  the  partitions  in 
the  house,  removed  the  stairs,  and  substituted  ladders  for 
them,  and  converted  th^  house  into  a  store;  and  that  the  pre- 
mises were  afterwards  used  as  a  slaughter-house;  and  that,  by 
making  these  alterations,  upon  which  the  lessee  had  expended 
a  large  sum  of  money,  the  value  of  the  premises  was  increased; 

(i)    Doe  dem.  DaltOn  v.  Jones,    4  Bam.  &  Adol.  126 ;   S.  C.  1  Ner.  k, 
Man.  6. 
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it  was  held  that  a  breach  of  the  covenant  occurred;  the  court 
distinguishmg  the  case  from  Doe  dem.  Dalton  v.  Jones  {t), 
on  the  ground  of  the  identical  thing  there  demised  being 
preserved^  while  in  the  one  before  them  there  was  a  total 
alteration  in  the  description  of  the  building  demised  {u). 

Here  may  be  added^  that  a  covenant  in  a  lease  of  a  ware- 
house, a  stable^  and  garden  ground,  to  occupy  the  premises  in 
a  proper  manner,  is  not  broken  by  the  lessee^s  allowing  foot- 
paths to  be  made  over  the  property :  it  could  not  amount  to 
a  breach  unless  the  landlord  would  be  bound  by  what  the 
tenant  did,  which  he  certainly  would  not  be  {x). 

Where  a  lessee  covenanted  to  repair  and  keep  repaired  the 
premises  demised,  and  at  the  end  of  the  term  to  yield  them  up 
iQ  repair ;  and  a  breach  was  assigned,  that  the  defendant  did 
not  repair  and  keep  the  premises  in  repair,  nor  yield  them  up 
in  repair;  but  on  the  contrary  thereof  suffered  and  permitted 
them  to  continue  in  decay  for  want  of  needful  reparation, 
and  left  them  so  out  of  repair  at  the  end  of  the  term,  it  was 
held,  that  the  breach  was  too  narrow  to  entitle  the  plaintiflf  to 
recover  for  voluntary  waste,  and  for  carrying  away  windows 
and  window-frames  (y). 

If  a  covenant  to  repair  be  broken,  the  lessor  must  seek  his 
remedy  at  law ;  for,  by  the  uniform  opinions  of  Lord  Hard- 
wicke{5r),  Lord  Northington  (o).  Lord  Apsley(A),  Lord  Thur- 
low(c).  Lord  Loughborough  (rf),   Lord  Eldon(e),  and  of 


(0  Sap.  last  page. 

(«)  Elliott  V.  WatkiDs,  Jones,  Irish 
Ezeh^309. 

(x)  Doe  dem.  The  Trustees  of  the 
Schools,  &.C.,  of  Worcester  v,  Row- 
Isnds,  9  Car.  &  Pa.  734.  And  see 
Wood  V,  Veal,  5  Bam.  &  Aid.  454  ; 
S.  C.  1  Dow.  &  Ry.  20. 

(y)  Edge  v.  Pemberton,  12  Mees.  & 
Wei.  187;  a  C.  1  DowL  &  Lown.  467. 
On  the  other  hand,  a  plamtiff  cannot 
reeorer  for  permiasiye  vaste  on  a  de- 
claration alleging  acts  of  rolnntary 
waste  only.  Blartin  v.  GiUiam,  7  Adol. 
&  iai.  540  ;  S.  C.  2  Ner.  ft  Per.  568. 
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So,  fum-cuMvtUion  not  supported  by 
eyidenoe  of  &a(2  cvItivaMon.  Doe  dem. 
Winnell  v.  Broad,  2  Scott's  N.  R.  685; 
S.C.2Man.&Gra.52S;  1  Drinkw.113. 

(z)  Dean  and  Chapter  of  Ely  v. 
Stewart,  2  Atk.  44;  S.  C.  Barnard.  Ch. 
170.  City  of  London  v,  Nash,  3  Atk. 
512;  S.  C.  1  Ves.  12. 

(a)  Rayner  v.  Stone,  2  Eden,  128. 

(h)  Whistler  v.  Mainwaring,  3 
Wood.  Vm.  Lect.  464.  n. 

(c)  Lucas  V.  Comerford,  1  Ves.  Jun. 
235;  S.C.  3Bro.  C.  C.  166. 

(d)  Mosely  v.  Virgin,  3  Ves.  184. 
(c)    Lane    v.  Newdigate,   10  Ves. 
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Baron  Richards  (f),  it  is  determined,  that  a  covenant  to 
repair  is  not  a  subject  for  specific  performance  in  eqmty{ff). 

Flint  V,  Brandon  (A)  is  to  the  same  effect.  A  lease  was 
granted  to  the  plaintiff  by  the  defendant^  to  commence  at  the 
expiration  of  an  existing  term  to  one  Glutton^  to  whom  the 
premises  had  been  demised^  with  liberty  to  break  up  or  dig 
the  same  for  gravel,  and  who  had  covenanted  to  pay  ZOL  for 
every  acre  he  should  so  break  up  or  dig^  and  to  make  good 
the  same  at  or  before  the  expiration  of  the  lease.  In  the 
demise  to  the  plaintiff,  the  lessor  covenanted,  that  he  (the 
plaintiff)  should  be  put  into  possession  at  the  expiration  of 
Glutton's  term,  and  that  the  premises  shotdd  be  then  in  the 
same  state  and  condition  as  Glutton  had  covenanted  to  leave 
and  yield  up  the  same.  The  bill  prayed  that  the  defendant 
might  be  decreed  specifically  to  perform  the  covenants  made 
with  the  plaintiff;  and  that  he  might  be  ordered  to  put  the 
plaintiff  in  possession  of  the  ground  in  such  state  and  condi- 
tion as  Glutton  ought  to  have  made  good  the  same ;  but  the 
court  dismissed  the  bill,  considering  that  complete  justice 
might  be  obtained  at  law,  as  the  matter  in  controversy  was 
nothing  more  than  the  sum  it  would  cost  to  put  the  ground 
in  the  condition  in  which  by  the  covenant  it  ought  to  be. 

The  court,  however,  will  interfere  by  way  of  injunction  to 
restrain  the  lessee  from  pulling  down  the  buildings  and  car- 
rying away  the  materials,  although  he  be  liable  on  his  cove- 
nant to  repair  and  keep  in  repair  the  demised  premises  (e). 

And  where  a  lease  of  certain  premises  had  been  granted 
for  the  purpose  of  the  lessee's  erecting  mills  and  other  build- 
ings, with  covenants  by  the  lessor  for  the  supply  of  water 
from  canals  and  reservoirs  on  his  estate ;  and  the  lessee  filed 
a  bill,  praying,  among  other  things,  that  the  lessor  might  be 

192     Hill  V,  Barclay,  16   Yes.   405.  aoce  of  a  eoTenant  to  do  defined  wort, 

And  see  Flint  v.  Brandon,  8  Yes.  159,  see  Storer  v.  Great  Western  Railw^ 

before  Sir  William  Grants  M.  R  Company,  2  Yo.  and  Col.  Y.  C.  48 ;  and 

(/)  Bracebridge  v.  Buckley,  2  Pri.  Franklyn  v.  Tuton,  5  Idadd.  469. 
200.  217.  223.  (h)  Flint  v.  Brandon,  8  Yea  159. 

{g)  As  to  the  jurisdietion  of  the         (»)  The  Mayor  of  London  v.  Hedger, 

court  to  enforce  the  specific  perform-  18  Yes.  S55. 
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decreed  to  repair  such  stopgates^  bridges^  canals^  and  towing- 
paths^  as  were  made  previously  to  granting, the  lease;  and 
that  he  might  be  decreed  to  make  compensation  for  the 
injury  sustained  by  their  having  been  sufifered  to  go  out  of 
repair ;  Lord  Eldon^  though  he  admitted  the  difficulty  of 
decreeing  a  specific  performance  of  repairs^  said^  that  he 
could  attain  the  desired  effect  by  an  injunction  that  would 
create  the  necessity  of  restoring  the  stopgate :  and  his  lord- 
ship finally  ordered^  that  the  lessor  should  be  restrained  from 
impeding  the  plaintiff  from  navigating  the  canal  for  the 
necessary  purposes  of  the  mill,  and  the  mills  and  buildings 
erected  thereon^  &c.,  by  continuing  to  keep  the  said  canals^ 
or  the  banks,  gates,  locks,  or  works  of  the  same  respectively, 
out  of  good  repair,  order,  or  condition,  fee.,  &c.  (k). 

For  a  continuing  breach  of  a  covenant  to  repair,  damages 
may  be  recovered  toties  quoties  {T), 

An  action  of  covenant  against  the  lessee  for  neglecting  to 
repair  does  not  abate  by  his  repairing  pending  the  suit; 
though  the  damages  may  be  qualified  by  his  so  doing  (m). 

Where  to  an  action  of  covenant  for  neglecting  to  repair,  the 
defendant  pleaded,  that,  after  the  covenant  was  broken,  an 
agreement  was  entered  into  between  the  plaintiff  and  defen- 
dant, by  which  the  plaintiff  promised  the  defendant  that,  in 
consideration  that  the  defendant,  at  the  request  of  the  plain- 
tiff, had  become  tenant  of  the  premises  from  year  to  year  at  a 
certain  rent,  payable  by  the  defendant  to  the  plaintiff,  and  had, 
at  the  request  of  the  plaintiff,  promised  to  repair  the  premises 
before  the  12th  of  April  then  next,  the  plaintiff  would  forbear 
and  give  time  till  the  12th  of  April  for  such  reparation, 
without  bringing  an  action;  and  that,  in  case  the  premises 
should  be  repaired  by  the  12th  of  April,  he  would  relinquish 
all  claim  in  respect  of  the  breach  of  covenant ;  with  an  aver- 
ment that,  notwithstanding  the  defendant  was  ready  and 

Qc)  Lane  v.  Newdigate,  10  Ves.  192.  N.C.  89.  98.    Anon.  3  Leon.  51.  pi. 

(0  Hill  V.    BarelAj,   16  Ve8.  405.  72.  cont 
Kingdoo  v.  Nettle,  1  Man.  &  Selw.         (m)  Anon.  3  Leon.  5].  pi.  72. 
365.    Tremeere  v.  MoriMn,  1  Bing. 

p2 
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willing  to  perform  the  agreement,  the  plaintiff  commenced 
his  action  before  the  12th  of  April,  the  plea  was  held  bad ; 
first,  because  it  was  a  plea  of  an  accord  executory  only,  and 
not  executed;  and,  secondly,  because  there  was  no  good 
consideration  laid  either  for  the  defendant's  promise  to  the 
plaintiff  to  repair  the  premises  before  the  12th  of  April ;  nor 
for  the  plaintiff's  promise  to  forbear  to  sue  till  that  day  (n). 

If  an  action  of  ejectment  be  brought  on  a  forfeiture  occa- 
sioned by  a  breach  of  covenant  to  repair,  the  court  has  no 
jurisdiction  to  stay  proceedings,  upon  terms,  without  the  con- 
sent  of  the  lessor  of  the  plaintiff  (o). 

With  regard  to  the  damages  to  be  awarded  on  breaches  of 
covenant  to  repair.  Holt,  C.  J.,  in  a  case  {p)  where  an  heir 
sued  for  damages  on  such  a  covenant,  which  had  been  broken 
in  his  ancestor's  time,  and  so  continued  in  his  own,  said,  that 
it  was  usual  to  give  as  much  damages  as  would  put  the  pre* 
niises  in  repair.  And,  on  this  authority,  which  Bushe,  C.  J., 
declared  had  not  been  questioned,  the  court  of  Queen's 
Bench  in  Ireland,  in  the  case  of  Nixon  v.  Denham  (q),  where 
a  lease  was  made  for  three  lives,  with  a  covenant  by  the 
lessor  for  perpetual  renewal,  without  a  corresponding  cove- 
nant by  the  lessee  to  take  a  renewal,  and  two  of  the  lives  had 
fallen,  held,  that  the  proper  principle  for  estimating  the  da- 
mages occasioned  by  a  breach  of  the  lessee's  covenant  to 
repair,  was,  to  ascertain  what  would  be  requisite  to  put  the 
premises  in  repair,  and  not  what  was  the  diminution  of  the 
plaintiff's  security  for  payment  of  his  rent. 

But  this  principle  has  been  much  shaken  of  late.  In  a 
recent  caBe(r),  where  neither  Vivian  v.  Campion,  nor  Nixon 
t;.  Denham,  was  referred  to,  it  was  laid  down  by  Coleridge,  J., 
that,  in  estimating  the  damages  to  be  given  for  a  breach  of  a 
covenant  to  repair,  if  the  lease  has  a  long  time  to  run,  it  is 

(n)  Bayley  v.  Homan,  3  Bing.  N.  C.  Raym.  1 125  ;   S.  C,  doixl  Vivian  o. 

915  ;  S.  C.  5  Scott,  94  ;  3  Hodg.  184.  Campion,  1  Salk.  141. 

(o)  Doe  dem.  Mayhew  v.  Ashley,  10  (g)  Nixon  v.  Denham,  1  Irish  Iaw 

Adol  &  En.  71.     And  see  Doe  dem.  R^.  100  ;  S.  C.  1  Jebb  &  Sy.  416. 

Glover  v.  Maberly,  10  Adol.  &  Ell.  (r)  Doe  dem.  The  Trustees  of  the 

74.  n.  (c).  Schools,  &c.,  of  Worcester  v,  Row- 

(p)    Vivian    v.    Cliampion,  2  Ld.  lands,  9  Car.  &  Pa.  734. 
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not  &ir  to  take  the  amount  that  would  be  necessary  to  put 
the  premises  into  repair^  as  the  measure  of  the  damages;  for, 
in  such  cases,  when  the  damages  are  awarded  to  the  land- 
lord, he  is  not  bound  to  expend  them  in  repairs ;  and  that  the 
true  question,  therefore,  is,  to  what  extent  is  the  reversion 
injured  by  the  non-repair  of  the  premises ;  for  if  the  lease 
has  ninety.nine  years  to  run,  it  cannot  make  much  difference 
in  the  value  of  the  reversion  whether  the  premises  are  now 
in  repair  or  not ;  though  it  would  be  different  if  the  lease  has 
only  a  short  time,  such  as  six  years  to  run* 

And  still  more  recently  («),  where  Vivian  v.  Campion  was 
cited,  Alderson,  B.,  said,  that  the  damage  by  non-repair  may 
surely  be  very  different,  if  the  reversion  would  come  to  the 
landlord  in  six  months,  or  in  nine  hundred  years ;  and  that 
Lord  Holt's  doctrine  in  Vivian  v.  Campion  would  startle  any 
man  to  whom  the  proposition  was  stated.  And  Parke,  B.,  too, 
said,  that  Lord  Holf  s  judgment  seemed  to  show  that  the 
damages  must  be  the  same  in  all  cases;  but  that  surely  there 
must  be  some  difference  between  a  term  of  one  year  and 
twenty  years,  or  between  an  estate  for  life  and  an  estate  for 
years. 

Where  the  reversion  is  limited  to  one  for  life,  with  remain- 
der to  another  in  tail,  with  remainder  to  a  third  in  fee ;  and 
there  is  a  breach  of  covenant  which  gives  the  tenant  for  life 
a  right  of  action,  he  can  only  recover  damages  commensurate 
with  the  injury  done  to  his  life  estate,  and  not  the  damages 
which  may  be  sustained  by  the  reversioner  (/).  And  such 
damages  are  considered  in  equity  (u),  as  weU  as  at  law,  part 
of  the  personal  estate  of  the  tenant  for  life,  and  not  part  of 
the  inheritance  of  the  land. 

If  a  tenant  who  is  bound  to  repair  leave  the  premises  at 
the  end  of  the  tenancy  in  a  state  of  dilapidation,  the  land- 
lord may  recover  not  only  the  damage  occasioned  by  the 
tenant^s  neglect  to  repair,  but  a  compensation  also  for  the 

(«)  Tomer  v.  Lamb,  14  Mee8.&  Wei.      N.  P.  C.  543. 
412  ;  S.  C.  2  Dowl.  &,  Lown.  871.  (u)  Noble  v.  Case,  2  Sim.  343. 

(0    Eyelyn     v.     Raddish,     Holt's 
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lo8s  of  the  use  of  the  premises  while  they  are  undergoing 
repair  (4?). 

If  a  lessee  under  a  covenant  to  repair  underlet^  taking  a 
similar  covenant^  and  the  first  lessee  be  sued  by  the  original 
lessor  for  damages  in  consequence  of  the  undertenant's  neg- 
lect to  repair^  the  damages  and  costs  of  the  action,  as  well  as 
the  costs  of  defending  it,  may  be  recovered  against  the  under- 
lessee.  Were  it  otherwise,  the  lessee  would  be  without  re- 
dress for  an  injury  sustained  through  the  neglect  of  the 
under-lessee,  and  not  in  consequence  of  his  own  deB&ult ;  for 
during  the  term  he  cannot  enter  and  repair  the  premises 
without  rendering  himself  liable  to  be  treated  as  a  tres- 
passer (y). 

But  where  a  lessee  (the  defendant),  under  a  covenant  to 
repair,  assigned  the  premises  to  another  (the  plaintiff),  with 
a  covenant  that  the  lease  was  good,  and  that  the  covenants 
had  been  performed;  and  the  plaintiff  assigned  over,  and, 
relying  on  the  defendant's  covenant,  covenanted  that  the 
covenants  were  unbroken,  and  that  the  lease  was  in  fiill 
force ;  and  the  plaintiff  brought  an  action  against  the  defen- 
dant, alleging  as  a  breach,  that  the  covenants  had  been 
broken,  whereby  the  lease  had  become  voidable;  and  the 
plaintiff  had  been  obliged  to  pay  the  second  assignee  120/. 
to  settle  an  action  brought  by  him  against  the  plaintiff;  it 
was  held,  that  the  plaintiff  could  not  recover  the  amount 
from  the  defendant,  in  addition  to  the  damages  awarded  by 
the  jury,  as  it  did  not  appear  that  the  120/.  were  the  neces- 
sary consequence  of  the  defendant's  breach  of  contract ;  and 
that  no  person  had  a  right  to  inflame  his  own  account  against 
another  by  incurring  additional  expense  in  the  unrighteous 
resistance  to  an  action  which  he  could  not  defend  (jt). 

If  a  lessor  re-enter  in  consequence  of  an  underlessee's 

(x)  Woods  V,  Pope,  6  Car.  and  Pa.  Doe  dem.  The  Trnsteee  of  the  Sdboolfl» 

782.  &c.,  of  Worcester  v,  Rowlands,  9  Car. 

(y)  Neale  v.  Wyllie,  3  Bam.    A  and  Pa.  734. 

Cres.  533  ;  S.  C.  5  Dow.  and  Ry.  442.  (z)  Short  v.  Kalloway,  11  Adol.  k 

And  see  Colley  v,  Streeton,  2  Bam.  A  Ell.  28. 
Cres.  278  ;  8.  C.  8  Dow.  and  Ry.  522. 
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neglect  to  repair^  the  underlessee  who  had  coTenanted  with 
his  lessor  to  repair^  is  liable  to  an  action  by  him  for  damages 
for  neglect  to  repair  notwithstanding  the  determination  of 
the  lease;  bat  it  seems  that  the  mesne  lessor  could  not 
recover  damages  for  the  loss  of  the  term  (o). 

Where  a  lessor  and  lessee  submitted  the  amount  of  dam- 
ages accruing  from  a  breach  of  a  coyenant  to  repair  to  an 
arbitrator;  and  the  lessor  afterwards  brought  an  action  on 
the  coyenant  against  the  lessee^  who  refused  to  pay  the  sum 
named^  it  was  held^  that  the  arbitrator's  award  was  conclusive 
as  to  the  amount  of  damages^  unless  the  award  itself  could 
be  impeached  {b). 

In  the  early  case  of  Beale  v.  Taylor  (c),  Gawdy  and  Clench, 
Justices,  held,  that  if  a  lessor  covenanted  to  repair  during  the 
term,  and  refused  to  do  so,  the  lessee  himself  might,  and  pay 
himself  by  way  of  retainer  out  of  the  rent ;  but  this  doctrine 
cannot  be  maintained,  as  unliquidated  damages  arising  from 
the  breach  of  one  independent  covenant  cannot  be  set  ofif 
against  a  breach  of  another  {d). 

Where  a  tenant  engaged,  by  the  agreement  under  which 
he  held,  to  spend  200/.  in  the  building  of  a  kitchen  to  the 
messuage  let  to  him,  with  necessary  fittings,  &c.,  ''such 
erections  and  alterations  or  repairs  to  be  inspected  and  ap- 
proved of  by  the  lessor ;"  and  it  was  agreed  that  he  should  be 
aUowed  200/.  towards  such  erections  and  alterations  or  repairs, 
and  at  liberty  to  retain  the  same  out  of  the  first  year's  rent 
of  the  premises;  and  the  lessee  further  agreed  to  pay  the 
lessor  the  yearly  rent  reseryed;  it  was  held,  that  the  lessor's 
approval  of  the  erections,  &c.,  was  not  a  condition  precedent 
to  the  lessee's  right  to  retain  the  200/.  {e). 

In  addition  to  the  general  covenant  to  repair,  most  leases 

(a)  aow  V.  Brogden,  2  ScoU'b  N.  R.  Rep.    488.      Howlet   «.    Strickland, 

303 ;  S.  C.  2  Man.  &  Ora.  39.  Cowp.  66.    Leeda  v.  Cheetham,  1  Sim. 

{h)  Whitehead  v.  TatterflaU,  1  Adol.  146. 
A  £11.  491.  (e)  Dallman  v.  King,  4  Ring.  N.  C. 

(e)  Beale  v.  Taylor,  1  Leon.  237 ;  105  ;  S.  C.  5  Scott,  382.     And  see 

SuC,  nom.  Taylor  v,  Beal,  Cro.  Eliz.  Coombe  v.  Greene,  U  Meee.  &  Wei. 

222.  480 ;  S.  C.  3  Dowl.  Pr.  Ca.  N.  S.  1023; 

(d)    Weigall  o.   Waters,    6    Term  and  poat,  p.  218. 
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of  houses  or  buildings  contain  a  provision  empowering  the 
lessor  to  enter  to  see  the  state  and  condition  of  the  premises, 
and,  if  defects  be  found,  to  leaye  a  notice  to  the  lessee  to 
repair  within  such  a  time,  say  three  months ;  with  a  super- 
added covenant  by  the  lessee  to  repair  within  such  time 
accordingly;  the  general  clause  for  re-entry  on  non-perform- 
ance of  covenants  faUing,  of  course,  in  its  proper  place.  Now, 
these  covenants  are  totally  distinct,  neither  being  qualified 
by  the  other  (/).  The  consequence  is,  in  case  the  premises 
become  dilapidated,  the  lessor  may  at  once,  and  without 
notice,  either  sue  for  damages  under  the  general  covenant ; 
or  bring  an  ejectment  under  that  covenant,  coupled  with  the 
proviso  for  re-entry,  and  thus  recover  the  possession  (y) ;  or 
he  may  enter  under  his  power,  and  leave  the  lessee  the  re- 
quired notice  to  repair  within  the  three  months.  By  adopting 
the  last  mentioned  course,  he  will  waive  lus  right  of  re-entry 
for  the  breach  of  the  general  covenant  (A),  and  cannot  main- 
tain ejectment  until  the  expiration  of  that  term  (i);  but,  not- 
withstanding the  notice,  and  even  previously  to  its  expiration, 
he  may  support  an  action  against  the  lessee  for  damages, 
under  the  general  covenant  {k). 

But  in  these  cases,  a  notice  to  repair  forthwith^  instead 
of  ttnthin  three  months,  will  not  amount  to  a  waiver  of  the 
forfeiture  occasioned  by  the  breach  of  the  general  covenant 
to  repair ;  and,  consequently,  an  ejectment  may  be  maintained 
before  the  expiration  of  the  three  months  (/).  The  variation 
ill  the  form  of  notice  is  the  point  of  distinction  between  Boe 
dem.  Ooatly  v.  Paine,  and  Doe  dem.  Morecraft  v,  Meux. 

A  declaration  in  which  the  special  covenant  to  repair  after 
notice,  brought  forward  as  a  ground  to  claim  damages,  is 
mixed  up  with,  and  not  distinguished  firom,  the  damages 
claimed  by  the  general  covenant,  is  objectionable,  and  such 

(/)  Wood  V.  Day,  7  Taunt  646  ;  sup.    Hill  v.  Barclay,  16  Vea.  402;  18 

S.  C.  1  J.  B.  Mo.  389.  Ves,  56.  64. 

(g)  Doe  dem.  Morecraft  v,  Meux,  (i)  Ibid. 

4  Bam.  &  Ores.  606  ;  S.  C.  7  Dow.  &  {k)  Ibid. 

Ry.  98  ;  I  Car.  and  Pa.  346.     Wood  (Q  Roe  dem.   GoaUy  v.   Paine,  2 

V.  Day,  Bup.  Campb.  520. 

(A)  Doe  dem.  Morecraft  r.  Meux, 
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objection  may  be  taken  advantage  of  on  special  demurrer^  but 
not  after  verdict  (m). 

In  the  recent  case  of  Doe  dem.  Bankin  v,  Brindley  {n),  the 
lease  contained  a  general  covenant  to  repair^  and  a  proviso 
for  re-entry  in  the  event  of  the  premises  remaining  unrepaired 
after  three  months'  notice  in  writing.  On  the  6th  of  January, 
1832^  notice  to  repair  was  given^  and  on  the  10th  (within 
three  months)  a  declaration  in  ejectment  was  served ;  but  by 
the  consent  of  the  parties  a  juror  was  withdrawn^  and  an  order 
of  court  made  that  the  defendant  should  put  the  premises  in 
repair  on  or  before  the  following  24th  of  June.  On  the  28th 
of  March^  the  lessor  of  the  plaintiff  accepted  rent  for  the 
quarter  ending  on  the  25th.  No  repairs  being  done  pursuant 
to  the  order  of  courts  the  defendant^  without  further  notice, 
was  served  with  another  declaration.  It  was  objected  that 
the  notice  was  waived ;  and  that^  as  no  fresh  notice  had  been 
giveuj  the  right  of  re-entry  never  accrued.  But  the  court  con- 
sidered that  the  notice  to  repair  might  be  connected  with  the 
agreement  at  Nisi  Prius  in  the  first  ejectment^  which  agree- 
ment amounted  merely  to  a  consent  to  postpone  the  time  of 
completing  the  repairs  for  the  benefit  of  the  defendant ;  and 
that,  on  his  failing  to  comply  with  the  terms,  the  lessor  of  the 
plaintiff  might  justly  insist  on  his  right  of  entry^  and  bring  a 
new  ejectment  after  the  expiration  of  the  enlarged  time. 

Notice  in  these  cases,  though  it  need  not  be  given  on  the 
demised  premises,  is  ineffectual  if  given  to  a  stranger  (o).  An 
underlessee,  though  in  possession  of  the  premises,  is  for  this 
purpose  a  stranger  {p) ;  but  an  assignee  of  the  entire  interest 
is  not  (;)• 

K  the  covenant  to  repair  be  conditional  on  the  lessor's 
giving  notice,  or  any  other  event,  to  justify  an  action  for  a 

(fl»)  Wright  V.  Goddard,  8  AdoL  &  S.    C,  nom.  Streetman   v.  Evenley, 

EIL  144  ;  S.  C.  1  Ney.  &  Per.  361  ;  1  Ow.  114;  S.  C,  nom.  Stweton  v.  Cushe, 

WiL  WoL  &  Hodg.  230.  Yelv.   36  ;    S.  C,  nom.   Stretton   v. 

(n)  Doe  dem.  Rankin  v,  Brindley,  Cush,  1  Brownl.  135.   Doe  dem.  Brook 

4  Bum.  &  AdoL  84.  v.  Brydges,  2  Dow.  &  Ry.  30. 

(o)  Swetman  v,  Cush,  Cro.  Jac.  9  ;  (p)  Ibid. 

S.  C,  nom.  Swelnam  v.  Cats,  Mo.  680;  (g)  Ibid. 
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breach,  or  a  re-entry  for  forfeiture,  he  must  conform  to  the 
terms  imposed  by  the  agreement ;  and  in  an  action  on  the 
covenant  he  must  frame  his  declaration  accordingly.  Thus, 
where  a  lessee  covenanted  to  repair  the  messuage  and  pre- 
mises demised,  from  time  to  time  and  at  all  times,  when, 
where,  and  as  often  as,  need  or  occasion  should  be  during  the 
term,  and  at  furthest  within  three  months  after  notice  of  any 
decay  or  want  of  reparation  should  by  the  lessor  or  his  assigns 
be  given  to,  or  left  at  the  demised  premises  for,  the  lessee  or 
his  assigns ;  no  doubt  was  entertained  by  the  court  that  the 
former  part  of  the  covenant  was  qualified  by  the  latter,  which 
they  said,  must  be  joined  to  the  former  to  make  the  sentence 
complete,  though  it  was  argued  that  the  parts  of  the  sentence 
might  be  severed,  so  as  to  convert  the  earlier  part  into  a  sepa- 
rate covenant.  As  the  lessor  had  declared  on  the  covenant 
generally,  without  the  words  of  qualification,  ''and  at  farthest 
within  three  months,  &c.,^^  the  variance  was  held  fiital,  on  a 
plea  of  non  est  factum  (r). 

And  where  a  lessee  covenanted  to  lay  out  a  given  sum  in 
substantially  repairing  and  improving  the  demised  premises 
under  the  direction  or  with  the  approbation  of  some  com- 
petent surveyor,  to  be  named  by  and  on  the  part  of  the  lessor, 
the  appointment  of  a  surveyor  was  held  to  be  a  condition  pre- 
cedent to  the  lessee^s  liability  to  expend  that  sum ;  and  that 
a  dedaration  not  averring  such  appointment  to  have  taken 
place  was  bad(«). 

So,  where  a  lessee  covenanted,  that,  firom  and  after  the 
repairs  of  the  demised  premises  by  the  lessor,  he,  the  lessee, 
as  need  should  require,  would  repair  and  sustain  the  said 
premises  during  the  term,  it  was  held  by  the  whole  court, 
absenie  Lea,  that  the  lessee^s  covenant  was  conditional,  and 

(r)   Honefall  v,  Testar,  7   Taunt.  5  Barn.  &  AdoL  yiii. 

385  ;  S.  C.  1  J.  B.  Mo.  89.    And  see  (a)  Ck>ombe  v.  Greeny  11  Meea.  St 

Tempany  v.  Bumand,  4  Campb.  20.  Wei.  480;  S.  C.  8  Dowl.  Pr.  Ca.  N.S. 

By  a  late  rule  of  courts  the  plea  of  non  1023.  And  see  Dallman  v.  King,  iBing. 

€Mt  factum  now  operates  only  as  a  N.  C.  105 ;  S.  C.  5  Soott,  382  ;  ante^ 

denial  of  the  execution  of  the  deed  in  p.  215. 
point  of  fact.    Hilary  Term,  4  W.  4. 
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that  he  was  not  bound  to  repair,  until  the  first  repairs  had 
been  done  by  the  lessor ;  although  the  premises  at  the  time 
of  the  demise  were  in  good  condition,  and  afterwards  fell  into 
decay  (/).  In  a  subsequent  case  («),  however,  the  court  were 
divided  in  opinion  on  a  similar  point.  It  appeared,  that  the 
plaintiff,  the  lessor,  covenanted  with  the  defendant,  the  lessee, 
to  repair  the  house  demised  by  such  a  day;  and  the  defendant, 
by  the  same  deed,  covenanted  with  the  plaintiff,  that  from 
the  time  that  the  plaintiff  was  to  repair  the  house,  to  the 
end  of  the  term,  he  would  repair  and  leave  repaired.  Bolle, 
C.  J.,  considered  that  the  covenants  were  reciprocal,  to  be 
performed  on  each  part,  the  non-performance  by  either  party 
of  the  covenant  on  his  part  not  excusing  the  other;  and  that 
if  he  did  not  perform  his  covenant  an  action  would  lie  against 
him,  and  that  he  might  bring  his  action  against  the  other. 
But  Bacon,  Justice,  on  the  contrary,  thought  that  it  was  the 
intent  of  both  parties  that  the  plaintiff  should  first  repair, 
and,  after  that,  the  defendant  should  keep  the  premises  in 
repair.  The  court  took  time  to  advise ;  but  what  was  the 
result  of  their  deliberation  does  not  appear. 

But  where  the  lessee  of  a  house  covenanted  that  he  would 
from  time  to  time  after  three  months'  notice  sufficiently 
repair,  and,  at  the  end  of  the  term  leave  it  sufficiently  re- 
paired, and,  on  an  action  being  brought  against  him  for  not 
leaving  the  house  in  repair,  insisted  that  he  was  not  liable, 
as  the  lessor  had  neglected  to  give  him  three  months'  notice 
of  the  defects,  the  court  held  it  to  be  too  clear  to  admit  of 
argument,  that  the  clause  to  leave  the  premises  repaired  was 
wholly  unconnected  with  the  provision  respecting  notice, 
which  referred  solely  to  the  reparations  within  the  term  (^). 

If  a  lease  contain  a  provision  that  it  shall  be  lawful  for  the 
lessor  to  enter  on  the  demised  premises  at  all  convenient 
times  in  the  day-time  to  view  the  state  of  repairs,  he  cannot 


(0  Slater  v.  Stone,  Cro.  Jac.  645.     24  Car.  1. 
19  Jac  1.  (x)    Harflet  v.  Butcher,  Cro.  Jac. 

(«)  Bragg  V.  Nightingale,  Sty.  140.      644. 
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maintain  an  action  for  being  reAised  admission  for  that 
purpose^  unless  he  give  previous  notice  of  his  intention  to 
enter  (y). 

If  a  lessor  be  bound  to  repair^  either  by  particular  custom, 
as  in  the  city  of  London  {z),  or  by  express  covenant  {a),  his 
neglect  to  do  so  will  not  entitle  the  lessee  to  give  up  the 
lease  and  quit  the  demised  premises. 


Section  V. — Of  the  covenant  to  insure. 

If  the  charge  of  insuring  the  demised  premises  from  fise  be 
to  be  borne  by  the  lessee,  his  covenant  for  the  purpose  must  be 
obtained ;  for  it  is  apprehended  that  the  term  usiuil  covenants 
in  an  agreement  for  a  lease  will  not  include  a  covenant  to 
insure.  The  86th  section  of  the  statute  of  14  Geo.  3,  c.  78, 
which  declares,  that  no  action  suit  or  process  whatever  shall 
be  had,  maintained,  or  prosecuted,  against  any  person  in 
whose  house,  chamber,  stable,  bam,  or  other  building,  or  on 
whose  estate,  any  fire  shall  accidentally  begin,  nor  any  recom- 
pense be  made  by  any  person  for  any  damage  suffered  thereby, 
also  provides,  that  no  contract  or  agreement  made  between 
landlord  and  tenant  shall  be  thereby  defeated  or  made  void. 

It  is  customary,  though  not  strictly  necessary,  to  name  the 
office  as  well  as  the  amount  of  insurance,  and  to  state  that 
the  insurance  is  against  fire.  In  the  case  of  Doe  v,  Shewin  (i), 
a  covenant  that  the  lessee  would  insure  and  keep  insured  the 
sum  of  800/.  at  the  least  in  some  sufficient  insurance  office 
within  the  cities  of  London  and  Westminster  upon  the  pre- 
mises demised,  was  objected  to  for  uncertainty,  because  it 
did  not  show  against  what  the  insurance  was  to  be  made, 
nor  in  what  sort  of  office  it  was  to  be  effected;  but  Lord 
Ellenborough  held,   that  by  a  reasonable  intendment  the 

(y)  Doe  dem.  WeOierell  v.  Bird,  6  plice  v.  FaniBWorUi,  8  Scott's  N.  R. 

Car.  and  Pa.  195.  307  ;  S.  C.  7  Man.  and  Gra.  576. 

(z)  Bro.  Ab.  Dette,  pi.  18.     Hart  v.  (b)  Doe    dem.  Pitt    v,  Shewin,  3 

Windsor,  12  Mees.  &  Wei.  68.  84.  Campb.  134. 

(a)  Bro*  Ab.  Dette,  pi.  72.    Sur- 
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insurance  was  to  be  against  fire;  and  that  the  lessee  was 
bound  to  insure  and  keep  insured  the  sum  of  800/.  upon  the 
premises  in  an  office  where  policies  against  fire  were  usually 
effected. 

In  firaming  a  covenant  for  insurance  by  the  lessee,  care 
should  be  taken  on  the  lessor's  part  to  render  it  imperative 
on  the  lessee  to  produce  the  policy,  and  receipts  for  payment 
of  premiums,  when  called  upon;  for  in  an  action  of  ejectment 
for  a  forfeiture  occasioned  by  non-insurance,  the  burthen  of 
proof  will  lie  on  the  plaintiff,  however  great  the  difficulty ; 
though  it  is  otherwise  in  an  action  of  covenant;  and  the 
lessee's  refusal  to  show  the  policy,  to  produce  it  at  the  trial, 
or  to  give  any  information  as  to  the  office  in  which  the  insu- 
rance has  been  effected,  is  no  evidence  of  a  breach  of  his 
ooyenant  (c) ;  though  it  is  primd  facie  evidence  of  a  breach  of 
covenant  to  insure,  to  show  that  an  assignee  has  discontinued 
the  insurance  in  the  office  in  which  it  had  been  previously 
effected  (d). 

A  strict  performance  of  the  covenant,  so  far  as  the  insu- 
rance is  concerned,  ia  expected,  for  if,  through  the  tenant's 
neglect,  the  premises  remain  uninsured,  however  short  the 
interval  may  be,  the  landlord  may  avail  himself  of  the  proviso 
for  re-entry,  and  evict  him  {e) .  In  Doe  dem.  Ktt  v.  Shewin  (/), 
the  defendant  had  insured  to  the  25th  of  March,  1811;  and 
the  policy  was  declared  to  be  for  such  longer  period  as  the 
defendant  should  regularly  pay,  and  the  company  receive, 
the  premiums;  and  fifteen  days'  grace  was  given  for  payment, 
during  which  time  the  company  were  to  be  liable  (g).  The 
defendant  did  not  pay  the  premium  until  the  25th  of  April, 
following,  about  sixteen  days  after  the  expiration  of  the  days 

(e)  Doe  dem.  Bridgerv.  Whitehead,  v,  Gnyon,  5  Sim.  65. 

8  Adol.  &  EIL  571  ;  S.  C.  3  Nev.  &  (/)  Doe  dem.  Pitt  v,  Shewin,  sup. 

Per.  557  ;  1  WiL  WoL  &  Hodg.  521.  (s)  See   Tarieton  v.  Staniforth,  5 

(d)  Doe  dem.  Ive  v.  Soott,  I  Arn.  Term  Rep.  695  ;  S.  C,  affirmed  in 
&  Hodg.  76.  error,  Exch.  Ch.,  1  Bos.  &  PoL  471 ;  3 

(e)  Doe  dem.  Pitt  v,  Shewin,  3  Anstr.  707.  Salvin  v,  James,  6  East, 
Campb.  134.     Doe  dem.  Flower  v,      571. 

Peck,  1  Bam.  &  Adol.  428.   Thompson 
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of  graoe^  when  she  obtained  a  receipt,  as  from  the  Lady-day 
preceding.  This  was  contended  to  constitute  a  continuing 
insurance  from  that  time.  Lord  EUenborough,  however, 
decided,  that,  as  the  landlord  was  deprived  of  all  protection 
for  the  interval  during  which  the  insurance  was  discontinued, 
(for  a  fire  might  have  happened  in  the  meantime,  and  there 
was  no  pretence  for  saying  that  in  that  case  the  office  would 
have  been  liable,)  the  covenant  was  broken,  and  the  landlord 
was  entitled  to  recover  at  law,  whatever  relief  there  might  be 
for  the  tenant  in  equity  (A).  It  is  to  be  observed,  that  no 
accident  by  fire  had  happened  during  the  interval  of  non- 
insurance. 

But  in  another  case  (t),  a  tenant  under  a  covenant  to  keep 
insured  effected  an  insurance  for  a  year;  and  the  policy 
declared,  that  so  long  as  the  assured  should  pay  the  pre- 
mium at  the  time  therein  mentioned,  and  the  company  should 
accept  the  same,  their  capital  should  be  liable  to  pay  to  the 
assured,  his  heirs,  executors,  and  administrators,  the  amount 
of  any  loss  or  damage  by  fire,  not  exceeding  1,200/.  On  the 
back  of  the  policy  there  was  a  printed  memorandum,  stating 
that,  in  case  of  the  death  of  the  assured,  the  policy  might  be 
continued  to  his  legal  representative,  provided  an  indorse- 
ment to  that  effect  were  made  thereon,  within  three  months 
after  his  death.  After  the  death  of  the  tenant,  which 
happened  in  a  few  months,  his  executrix,  the  defendant, 
obtained  an  indorsement  on  the  policy,  continuing  it  for  her 
benefit,  before  the  ejectment  was  served,  but  more  than  three 
months  after  the  death  of  the  testator.  This  was  contended 
to  amount  to  a  breach  of  the  covenant,  and  a  consequent 
forfeiture  of  the  lease ;  for  the  indorsement  after  the  three 
months,  it  was  urged,  could  not  give  validity  to  the  insurance 
without  a  fresh  stamp;  and  that,  at  any  rate,  the  premises  had 
been  uninsured  from  the  expiration  of  the  three  months  till 
the  indorsement  was  made.     But  Lord  Ellenborough  de- 


(k)  As  to  this.  Bee  poet,  p.  224. 
(0  Doe  dem.  Pitt  v.  Laming,  4  Campb.  73  ;  S.  C.  I  Ry.  Sl  Moo.  36. 
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temiined,  that  the  policy  did  not  become  void  for  want  of 
the  indorsement  within  the  three  months ;  that  at  most  it 
was  voidable  by  the  company.  ''The  proviso  relied  npon 
(said  his  lordship)  is  extremely  harsh.  And  I  doubt  its 
l^ality^  where  the  policy,  as  here,  is  declared  to  be  for  a 
timited  time.  If  the  assured  dies  within  the  time,  it  enures 
to  the  benefit  of  his  personal  representative.  In  the  case  of 
dealh,  there  may  often  be  confusion  in  the  affairs  of  the 
assured  to  prevent  any  application  to  indorse  the  policy 
within  three  months.  He  may  die  intestate,  leaving  infant 
children;  or  having  named  as  executor  a  person  living  in  the 
East  Indies.  Under  such  circumstances,  to  deprive  the 
fionily  of  the  benefit  of  the  policy  would  be  monstrous  in- 
justice.'* 

If,  however,  a  lessor  by  his  conduct  lead  his  lessee  to  be- 
heve  that  the  demised  premises  are  properly  insured,  he 
cannot  come  on  the  tenant  for  a  forfeiture  by  reason  of  their 
not  being  insured.    For  example,  a  lessee  covenanted  to  insure 
in  two-thirds  of  the  value  of  the  premises  in  the  joint  names 
of  himself  and  his  lessor.    The  lease  and  counterpart  were 
kept  by  the  lessor,  who,  on  one  occasion,  delivered  an  abstract 
of  the  lease  to  the  lessee,  then  desirous  of  raising  money, 
in  which  abstract  it  was  stated  that  the  tenant  was  to  insure 
the  premises  in  two-thirds  of  the  value,  but  not  in  whose 
name  the  policy  was  to  be  effected.    The  lessor  brought  an 
ejectment  against  the  lessee  for  a  forfeiture,  occasioned  by 
non-payment  of  rent,  and  non-insurance,  which  was  subse- 
quently compromised  by  payment  of  the  rent,  and  insurance. 
The  lessor  then  insured  the  premises  for  a  year  in  his  own 
name  for  800/. ;  and  the  lessee  thence  continued  to  insure  at 
the  same  office  for  the  same  simi.     There  was  conflicting  evi- 
dence, whether  the  800/.  were  two-thirds  of  the  value  of  the 
premises.     Under  these  circumstances,  Abbott,  L.  C.  J.,  was 
of  opinion  that,  although  there  was  neither  a  dispensation 
nor  release  from  the  covenant,  the  lessor's  conduct  was  such 
as  to  induce  a  reasonable  and  cautious  man  to  believe  that 
he  had  done  all  that  was  necessary  or  required  of  him,  and. 
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consequently^  that  the  lessor  was  not  entitled  to  a  verdict  (k). 
And  this  decision  is  supported  by  the  late  case  of  Doe  dem. 
Pittman  v.  Sutton  (/). 

But  where  a  lessee  covenanted  to  insure^  and  to  continue 
insured^  the  demised  premises^  in  the  joint  names  of  himself 
and  his  lessor,  and  it  appeared  that  an  insurance  had  been 
effected  in  1836  by  the  lessee  in  his  own  name  only,  and  was 
so  continued  to  Christmas,  1842,  when  the  premium  was 
paid  for  the  ensuing  year,  with  the  approbation  of  the  then 
reversioner,  who  in  January,  1843,  received  the  Christmas 
rent,  and  on  the  same  day  conveyed  the  reversion  to  the 
lessor  of  the  plaintiff;  it  was  held,  that  though  the  former 
reversioner  had  waived  a  forfeiture  to  Christmas,  1842,  yet  as 
the  covenant  was  a  continuing  one,  there  was  a  fresh  breach 
in  the  time  of  the  lessor  of  the  plaintiff,  and  that,  notwith- 
standing the  hardship  of  the  case,  he  was  entitled  to  eject 
the  lessee  (m). 

The  same  strict  compliance  with  the  covenant  is  enforced 
in  equity,  as  at  law ;  and  the  court  invariably  refuses  to  pro- 
tect the  tenant  from  a  forfeiture  occasioned  by  his  neglect  to 
insure  (n) ;  that  neglect  being  stronger  against  him  than  an 
omission  to  repair ;  because,  in  the  latter  case,  the  landlord 
may,  by  exercising  due  vigilance,  see  to  the  observance  of 
the  covenant;  but  in  the  former,  where  the  lessee  has  under- 
taken to  keep  insured,  the  landlord  must  rely  upon  him  for 
the  fulfilment  of  his  obligation.  The  case  of  White  v. 
Warner  (o)  was  represented  as  one  of  peculiar  hardship,  the 
lessee  having  expended  3000/.  in  repairing  the  premises; 
Lord  Eldon,  however,  adhered  to  the  usual  practice  of  the 
court,  and  refused  an  injunction  to  restrain  the  lessor  firom 


(h)  Doe  dem.  Knight  v.  Rowe,  1  9  Jur.  508. 

Ry.  &  Moo.  343  ;  S.  C.  2  Car.  &  Pa.  (n)  Rolfe  v.  Harris,  2  Price,  206,n. 

246.  Reynolds  v.   Pitt,    2  Price,  212,  n.; 

(0   Doe  dem.  Pittman  v.  Sutton,  S.  C.  19  Ves.  134.    White  v.  Warner, 

9  Car.  &Pa.706,before  LordDenman.  2  Meriy.  459.     Thompeon  v.  Gnyon, 

See  also  Pickard  v.  Sears,  6  Adol.  &  5  Sim.  65. 

Ell.  469.  474.  (o)  White  v,  Warner,  sap. 

(m)  Doe  dem.  Huston  v.  Gladstone, 
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proceeding  at  law.  And  in  a  later  case  {p),  where  the  grantee 
of  a  lease  at  a  yearly  rent  of  31/.  per  annum^  had^  by  build- 
ing, rendered  the  premises  of  the  yearly  value  of  200/.  and 
upwards^  he  failed  in  his  application  for  relief  against  an 
action  of  ejectment  consequent  on  a  forfeiture  for  neglecting 
to  insure. 

It  is  immaterial  whether  the  term  be  long  or  short,  as  was 
recently  decided  by  the  present  Vice  Chancellor  (Sir  L. 
Shadwell),  in  a  case  where  a  building  lease  for  999  years  had 
been  granted,  and  the  lessor  confessed  by  his  answer  that  the 
value  of  the  reyersion  formed  no  part  of  the  consideration 
for  the  demise  (;). 

This  class  of  cases  (as  observed  by  Hart,  C,  in  Ireland,) 
exhibits  an  instance  of  a  sound  principle  being  carried  to  the 
extremity  of  rigour  (r). 

So,  where  a  lessee  covenanted  to  insure,  and  the  lessor 
covenanted^  at  the  expiration  of  the  lease,  in  case  it  should 
Bot  be  sooner  determined  by  the  act  or  de&ult  of  the  lessee, 
torenew  it  for  fourteen  years;  and  the  lessee,  who  held  over 
after  the  expiration  of  term,  filed  his  bill  for  a  specific  per- 
formance of  the  covenant  to  renew,  and  for  an  injunction 
against  an  action  of  ejectment  brought  by  the  lessor ;  it  was 
held,  that  the  lessee's  neglect  to  insure,  of  which  the  lessor 
had  no  notice  during  the  term,  was  a  sufficient  answer  to  a 
motion  for  the  injunction  {s). 

An  argument,  advanced  with  a  view  to  distinguish  Green 
V.  Bridges  {t)  from  the  other  cases  decided  on  breaches  of 
covenants  to  insure,  that  in  all  of  them  the  tenant  had  had 
notice  of  the  breach  given  to  him,  and  had  either  wholly 
neglected  to  comply,  or  had  first  complied,  and  had  after- 
wards discontinued,  was  met  by  the  Vice  Chancellor  with  the 
following  conclusive  remarks: — ^'It  is  strange  to  say  that 
the  irregularity  was  caused  by  the  neglect  of  the  landlord  in 
not  requiring  to  see  the  policies.     He  could  not  have  had 

(j>)  Green  v.  Bridges,  4  Sim.  96.  (s)  Thompson  v.  Guyon,  5  Sim.  65; 

{q)  Ibid.  (t)  Supra, 

(f)  Swanton  v.  Biggs,  2  Moll.  14. 17. 

VOL.  II.  Q 
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notice  until  the  breach  was  coBumtted,  eyen  i£  he  had  applied 
to  see  the  policies ;  aad^  therefore,  his  not  having  done  so  does 
not  excuse  the  breach  (ti)/' 

Whether  a  mere  naked  covenant  by  the  lessee  to  insure, 
without  a  stipulation  that  the  insurance  money  in  case  of  fire 
shall  be  expended  in  rebuilding,  will  run  with  the  land,  so  as 
to  render  an  assignee  of  the  term  liable  to  damages  at  the  suit 
of  the  lessor,  or  to  entitle  an  assignee  of  the  reversion  to  an 
action  of  covenant,  for  the  breach  of  it,  is  not  expressly  deter- 
mined. In  the  case  of  Vernon  v.  Smith  {»),  Abbott,  C.  J., 
declined  giving  an  opinion,  and  Justices  Bayley  and  Holroyd 
were  silent  on  the  point ;  the  whole  tenor,  however,  of  Mr. 
Justice  Best^s  judgment  in  that  case  tends  to  show  his  impres- 
sion that  such  a  covenant  would  run  with  the  land.  The 
question  was  again  agitated,  but  not  determined  in  the  case 
of  Doe  v.  Peck  (y). 

The  doubt  may  perhaps  be  solved  by  referring  to  the  rules 
propounded  in  Spencer^s  case  (2r),  the  leading  authority  on 
the  subject  of  covenants  running  with  the  land.  It  is  there 
laid  down,  that  where  the  covenant  extends  to  a  thing  in  eMtf, 
parcel  of  the  demise,  as  a  covenant  to  repair  the  demised 
premises,  the  thing  to  be  done  by  force  of  the  covenant  is 
quodammodo  annexed  and  appurtenant  to  the  thing  demised, 
and  shall  go  with  the  land,  and  shall  bind  the  assignee, 
although  he  be  not  boimd  by  express  words :  but  when  the 
covenant  extends  to  a  thing  which  is  not  in  being  at  the  time 
of  the  demise  made,  as  to  build  a  wall  on  the  demised  pre- 
mises, although  it  cannot  be  appurtenant  or  annexed  to  the 
thing  which  hath  no  being;  yet  the  assignee  will  be  bound,  if 
he  be  expressly  named :  but  although  the  covenant  be  for  the 
lessee  and  his  assigns,  yet  if  the  thing  to  be  done  be  merely 
collateral  to  the  land,  and  doth  not  touch  or  concern  the  thing 
demised  in  any  sort,  there  the  assignee  shall  not  be  charged : 

(«)  Green  v.  Bridges,  4  Sim.  101.  (y)  Doe  dem.  Flower  v.  Peek,  1 

And  see  Rolfe  v.H«rri8,2  Pri.  209,  n.  Bani.  &  Aid.  428. 

(x)  Yemoii  v.  Smith,  6  Bam.  &  (e)  Spencer's  case,  5  Go.  15,  a» 
Aid.  1. 
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as  if  the  kssee  covenants  foif  him  and  his  assigns  to  bnild  a 
house  npon  the  land  of  the  lessor^  which  is  no  parcel  of  the 
demise^  or  to  pay  any  collate]^  sum  ta  the  lessor,  or  to  a 
tftranger^  it  shall  not  bind  the  assignee.  Hence^  it  would 
aippear,  that^  unless  the  insurance  moneys^  when  received^ 
must  necessaanly  be  applied  in  repairing  the  demised  premises 
in  the  event  of  fire^  the  thing  to  be  done  by  force  of  a  mere 
eoveiuint  to  insfore  cannot  be  said  to  be  annexed  and  appur- 
tenant to  the  thing  demised.  Now^  it  is  clear  that  the 
i^ersioner  cannot^  at  law^  compel  the  lessee  so  to  apply  the 
insurance  money  {a) ;  and  equally  so^  that  equity  will  not 
lender  its  assiistaince  fbr  that  purpose :  on  the  contrary^  we 
have  seen  (6)^  that  where  the  landlord  has  insured^  and 
recehred  the  insurance  money^  it  wiQ  neither  compel  him 
to  repair^  nor  restmn  him  from  suing  the  tenant  for  rent. 
But  even  assuming  that  equity  would  interpose^  a  court  of 
law  surely  oould  not  allow  iSiat  circumstance  to  affect  the 
legal  quality  of  the  covenant.  If  it.  be  true  then  that  the 
lessee  may  retmn  the  insurance  money  for  his  own  benefit> 
it  seems  to  follow  that  the  covenant  is  collateral^  and  will 
not  ran  with  the  land  nor  reversion,  either  in  point  of  benefit 
or  charge* 

The  decision  in  Vernon  v.  Smith  (e)  rested  on  this  distinc- 
tion. The  premises  in  question  were  situated  within  the 
limits  subject  to  the  weekly  bills  of  mortality,  mentioned  in 
the  act  of  14  Geo.  8;  c.  78 ;  by  the  88d  section  of  which,  in 
order  to  deter  ill-minded  persons  from  wilfully  setting  their 
buildingB  on  fire^  with  a  view  of  gaining  to  tiiemselves  the 
insurance  money,  it  was  in  effect  enacted,  that  it  should  be 
lawful  for  the  insurance  offices,  upon  the  request  of  any 
person  interested  in  any  building  damaged  by  fire,  or  upon 
any  grounds  of  suspicion  that  the  person  insuring  should 
have  been  guilty  of  fraud,  or  of  having  wilfully  set  the  build- 
ings on  fire,  to  cause  the  insurance  money  to  be  laid  out 

(a)  See  particnlarly  the  judgment  (&)  Aiite,p.l92e<i«9.ofthi8Tolume. 
of  Bayley,  J.,  in  Vernon  v.  Smith,  5  (c)  Vernon  v.  Smitii,  6  Bun.  A. 
Bam.  &  Aid.  6.  Aid.  1. 
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towards  repairing  the  buildings  damaged  by  fire^  unless  die 
party  claiming  the  money  should  within  sixty  days  after 
adjustment  of  his  claim  give  security  to  the  office  that  the 
money  should  be  so  laid  out,  or  unless  the  money  should  be 
in  that  time  settled  among  the  contendiug  parties  to  the 
satisfaction  of  the  office  (d).  And,  under  these  drcumstanoes, 
the  Court,  by  what  the  Beal  Property  Commissioners  de- 
nominate a  rather  forced  construction  {e),  connecting  the 
statute  with  the  lessee^s  covenant  to  insure,  considered  that 
the  lessor  had  a  right  to  require  the  insurance  money  to  be 
expended  in  repairs,  thus  rendering  the  coyenant  equivalent 
to  an  express  undertaking  by  the  lessee  to  repair  or  rebuild 
in  case  of  fire,  which,  it  was  admitted  by  all,  would  run  with 
the  land,  and  bind  the  assignee. 

It  is,  therefore,  advisable  in  all  cases  to  superadd,  to  the 
mere  covenant  for  insurance,  a  provision  that  the  money* 
derived  from  the  policy  shall  be  expended  in  repairing  the 
damages  occasioned  by  fire.  And,  for  the  purpose  of  pre- 
venting fraud,  the  covenant  often  stipulates  for  the  insurance 
being  made  in  the  joint  names  of  the  lessor  and  lessee. 

We  have  already  noticed,  that  if  a  lessee  enter  into  a 
general  covenant  to  repair,  and  into  a  covenant  to  insure  for 
a  specific  sum,  Jus  liability  under  the  former  covenant  is  not 
limited  to  the  sum  mentioned  in  the  latter  (/)• 


{d)  It  had  been  argaed  from  the 
preamble  to  this  section  of  14  Geo.  3. 
c.  78,  that  the  provinion  of  the  statute 
only  applied  to  cases  where  fraud  was 
suspected.  Bnt  said  Beet,  J.,  the 
enacting  part  of  the  clause  goes  be- 
yond the  mischief  mentioned  in  the 
preamble,  and  is  large  enough  to  em- 
brace this  case.    For,  under  the  first 


branch  of  it,  where  the  owner  of  the 
building  requests  the  insursnce  com- 
pany so  to  apply  the  money,  no  sos- 
pidon  of  fraud  is  necessary  to  make 
such  request  compulsory  on  the  di- 
rectors. 

(e)  3  Heal  Prop.  Rep.  46,  n. 

(/)  Bigby  «.  Atkinson,  4  Campb. 
278. 
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Section  VI. — Op  the  covenant  to  restrain  trading  on 
THE  premises;  or  to  use  them  in  a  particular  way. 

With  a  yiew  to  preyeot  the  depreciation  of  the  preniises 
demised^  or  of  property  in  the  immediate  vicinity  {g),  clauses 
restraining  the  exercise  of  certain  specified  trades  or  busi- 
nesses^  or  of  trade  or  business  generally^  are  frequently  in- 
serted in  leases  of  houses,  particularly  where  situated  in  large 
towns. 

Covenants  of  this  description  are  not  of  modem  growth, 
an  instance  being  found  in  Rollers  Abridgment  (A).  They  do 
not  fan  ^thin  the  class  of  what  are  denominated  usttal  cove*- 
nanU  wliere  the  intended  lessee  is  dealing  with  the  owner  of 
the  fee^  or  with  a  party  himself  only  a  lessee,  provided,  in 
the  latter  case,  the  intended  lessee  have  no  notice  of  that 
hd  ({) :  but  if  he  have  notice,  it  is  doubtful  whether  he  may 
not  be  required  to  enter  into  a  covenant  prohibiting  the  use 
of  the  premises  for  trade  or  business,  supposing  one  to  be 
contained  in  the  original  lease  {k).  The  distinction  has  been 
adverted  to  before  {I). 

It  seems  clear,  that  if  a  party  contracting  for  an  under- 
lease enter  into  possession  of  the  premises  without  making 
inquiry  respecting  the  covenants  in  the  original  lease,  and 
the  agreement  be  silent  on  the  point,  he  can  be  compelled 
to  covenant  not  to  carry  on  trade  upon  the  premises,  if  one 
be  contained  in  the  original  lease  (m). 

But  where  a  party  dealing  with  a  lessee  for  an  underlease 
informed  him  of  the  nature  of  the  trade  which  he  intended 
to  conduct  on  the  premises,  and  the  lessee  omitted  to  apprise 
him  that  the  exercise  of  such  trade  was  prohibited  by  the 
original  lease,  the  court  considered  the  lessee^s  silence  on  the 

(ff)  2  Tenn  Rep.  141.  Ck>fl8er  o.  CdUingey  3  Myl.  &  K.  288. 

(h)  ChiDBley  V.  Langley,  1  Rol.  Ab.         (h)  Ibid. 
427.  pL  7;  M.  8  Jac  B.  R.  (0  Ante,   p.  156    et   ieq.    of   this 

(t)  Van  V.  Ck>rfe,  3  MyL  &  K.  269.  voliimo. 
Propert  v.  Parker,  3  Myl.  &  K.  280.         (m)  Coaser  v.  Colliiige,3  Myl  &  K. 

Flight  V.  Barton,  3  Myl.  &  K.  282.  283. 
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subject  equivalent  to  a  representation  that  there  was  no  such 
prohibiting  covenant,  and,  consequently,  that  the  underlessee 
could  not  be  compelled  to  take  a  lease  with  the  restriction  (yi). 

So,  where  an  agreement  for  a  lease  stipulated  that  the 
lease  should  contain  the  usual  covenants  between  landlord 
and  tenant,  and  that  the  house  should  not  be  converted  into 
a  school,  the  intended  lessor  being  himself  but  a  lessee,  and 
his  lease  containing  a  covenant  not  to  carry  on  the  trade  of  a 
slaHghtennan,  butcher,  tallow-ohaadler,  soi^-lxnler,  &c.,  *^  or 
any  other  offensive  trade  whatsoever,^^  it  was  contended  that 
the  stipulation  in  the  agreement  ought  to  be  oonstmed 
largely,  and  extended  to  other  trades  besides  that  of  a  school* 
master,  the  business  of  a  school,  whidi  was  expresdy  pro* 
hibited,  being  less  offensive  than  many  other  kinds  of  trades 
which  ware  not  specifically  named.  The  court,  however, 
thought  otherwise,  and  held  that  the  stipulation  respecthig 
the  sdiool  could  not  be  extended  to  prohibit  the  eoLercise  of 
other  trades  (o). 

So,  where  the  particulars  of  sale  of  certain  leasehold  pre- 
mises in  the  PiaiEza,  Covent  Garden,  stated,  that  under  the 
original  lease  no  offensive  trade  was  to  be  carried  on,  and 
that  the  premises  could  not  be  let  to  a  coffee-house-keeper  or 
working  hatter;  and  the  original  lease  prohibited  the  busi- 
ness, among  many  others,  of  a  brewer,  baker,  sugar-baker, 
vintner,  victualler,  butcher,  tripe-BcUer,  poulterer,  fishmonger, 
cheesemonger,  firuiterer,  herb-seller,  coffeehouse^keeper,  work- 
ing hatter,  and  the  use  of  the  premises  for  the  sale  of  coals, 
potatoes,  or  any  provisions ;  it  was  held,  that  the  misdescrip- 
tion of  the  property  proposed  to  be  sold  was  so  material  and 
substantial  as  to  entitle  a  purchaser  to  rescind  his  contract  {p). 

Covenants  of  this  kind,  when  inserted  in  leases,  by  sub* 
stantially  affecting  the  mode  of  enjoyment,  run  with  the  pre^ 
mises  demised,  and  bind  an  assignee  {q) ;  and,  if  broken,  the 


(n)  Flight  V,  Barton,  3  MyL  &  K.  (q)  Doe  dem.  Buh  v.  Keelmg,  1 

282.  Mao.    &    Sdw.  95.    The  Mayer  of 

(o)  Van  V.  Corfe,  3  Myl.  &  K.  269.  Congleton  v.  Pattuen,  10  East,  110. 

(p)  Flight  V,  Booth,  1  Bing.  N.  C.  Doe  dem.  Gaakell  v,  Spiy,  1  Ban.  & 

370  ;  S.  C.  1  Scott,  190.  Aid.  617. 
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lessor  may  eitiier  bring  an  acticm  for  damages^  or  an  ejectment 
under  the  prcmso  for  re-^entry. 

If  the  eovenant  provide  agsonst  tlie  exercise  of  certain 
traded  or  businesses,  specifying  them,  or  any  other  offensive 
trade,  omitting  the  words  or  business,  the  court  will  not 
extend  to  the  word  trade,  in  the  latter  part  of  the  sentence, 
the  meaning  of  the  word  business,  in  the  former  part ;  but 
wiQ  treat  the  word  trade  as  applicable  to  a  dealing  b;^  buying 
and  selling  only ;  for  every  business  is  not  a  trade,  though 
every  trade  is  a  business  (r). 

A  covraiant  not  to  convert  the  demised  premises  into,  or 
permit  them  to  be  used  as,  a  shop,  nor  to  have  any  mark  or 
show  of  trade  or  business  thereon,  nor  to  use  or  exercise,  or 
suffer  to  be  used  or  exercised,  any  trade  or  business  thereon, 
was  held  to  be  broken  by  carrying  on  the  business  of  a 
sdioohnaster  on  ihe  premises,  although  there  was  no  board 
or  sign,  or  other  mark  or  show  of  trade  or  business ;  for  the 
court  said,  that  the  business  in  question  was  likely  to  create 
as  much  annoyance  to  the  neighbourhood  as  could  be  predi* 
cated  of  almost  any  business;  and  that  the  exhibition  of  the 
boys  might  be  said  somewhat  to  resemble  a  show  of  business  (s) . 

The  carrying  on  of  the  trade  of  a  retail  brewer  does  not 
amount  to  a  breach  of  a  covenant  not  to  carry  on  the  trade 
of  a  common  brewer  or  retailer  of  beer  (/). 

If  a  lessee  of  a  house  covenant  not  to  let  the  shop,  yard,  or 
other  thing  bdonging  to  the  house,  to  one  who  sells  coals, 
nor  to  sell  coals  there  himself,  he  will  be  guilty  of  a  breach 
by  letting  the  whole  of  the  house  to  a  vender  of  coals  {u). 

After  specifying  the  particular  trades  or  businesses  against 
which  it  is  intended  to  guard,  the  covenant  usually  concludes 
with  the  general  words  '^  or  any  other  noisome  or  offensive 
trade  or  business  whatsoever,''  or  words  of  similar  import. 

(r)  Doe  dem.  Wetherell  v.  Bird,  2  126.  272  ;  S.  C.  4  Mo.  &  Sc.  672  ;  1 

AdoL  &  £]].  161 ;  8.  C.  4  Nev.  &  Blan.  Scott,  106.    And  see  5  Geo.  4.  c.  65. 

285  ;  6  Off.  &  Pa.  395.  201.  s.  6. 

(#)  Doe  dem.  Biah  v.  Keeling,  1  (u)  Chindey  v,  Langley,  1  Rol.  Ab. 

liaa.  &  Sdw.  95.  427.  pi.  7 . 

(0  Simons  r.  Fairen,  1  Bing.  N.  C. 
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The  construction  of  a  covenant  not  to  cany  on  any  noiflome 
or  offensive  trade  or  business  on  the  premises  must  depend 
much  on  their  situation,  and  all  £Edr  allowances  should  be 
made  without  straining  the  construction  of  the  covenant;  and 
it  is  particularly  worthy  of  consideration  whether  any  such 
trades  were  carried  on  upon  the  premises  at  the  time  of 
granting  the  lease :  if  they  were,  it  can  scarcely  be  thought 
that  such  trades  could  come  within  the  covenant  (te;). 

Where  one  covenanted  not  to  use  or  exeircise  on  the  demised 
premises  the  trades  or  businesses  of  a  butcher,  baker,  slaughter- 
man, melter  of  tallow,  tallow-chandler,  tobacco-pipe-maker, 
tobacco-pipe-burner,  soap-maker,  sugar-baker,  fellmonger, 
dyer,  distiller,  victualler,  vintner,  tavern-keeper,  or  coffee- 
house-keeper, tanner,  common  brewer,  or  any  offensive  trade 
without  the  lessor's  license,  a  question  arose  whether  using 
the  house  as  a  private  lunatic  asylum  was  a  breach ;  and  the 
court  held,  that,  though  every  trade  was  a  business,  every 
business  was  not  a  trade ;  and  that  to  answer  that  descrip- 
tion it  must  be  conducted  by  a  buying  and  selling,  which  the 
business  of  keeping  a  limatie  asylum  was  not :  and  that  this 
argument  was  strengthened  by  observing  that  the  trades  and 
businesses  enumerated  were  conducted  by  buying  and  selling; 
and  that  if  the  same  general  word  trade  must  be  held  to  in- 
troduce any  others  in  addition,  they  at  least  must  be  ejusdem 
generis  with  the  former  {x). 

The  trade  of  a  coachmaker  does  not  fall  within  a  provi- 
sion against  carrying  on  an  offensive  trade  (y). 

Nor  is  the  opening  of  a  house  as  a  public-house  a  breach 
of  a  covenant  not  to  carry  on  any  trade  or  business  that 
might  be  or  grow  or  lead  to  be  offensive  or  any  annoyance  or 
disturbance  to  any  of  the  tenants  of  the  lessor,  or  any  part 
of  the  neighbourhood  (x).    In  the  lease  in  question,  various 

{w)  Gatteridge  v.  Munyard,  7  Car.  (2)  Jones    v,  Thome,  1   Bam.  &. 

&  Pa.  129 ;  S.  C.  1  Mood.  &  Rob.  834.  Cras.  715  ;  S.  C.  3  Dow.  &  Ry.  152. 

{x)  Doe  dem.   Wethcrell  v.   Bird,  And  see  Gorton  v.  Smart,  1  Sim.  & 

2  Adol.  &  EU.  161  ;  S.  C.  4  Nev.  &  Stu.  66,  whore  the  V.  G.  aaid,  that  a 

Man.  285  ;  6  Car.  &  Pa.  195.  201.  brewhouse    was    not    neceasarily    a 

iff)  Bonnott  v.  Sadler,  14  Ves.  526.  nuisance. 
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trades  were  expressly  prohibited;  but  tbat  of  a  licensed 
victualler  was  not  specified. 

A  covenant  by  the  lessee  of  a  public«house  to  use  his  best 
and  utmost  endeavours  to  keep  it  open  as  a  public  licensed 
victualling-house^  is  broken  by  the  license  being  taken  away 
on  account  of  irregularities  permitted  by  the  occupiers^  and 
his  neglect  to  apply  for  a  re**hearing  of  the  case,  or  to  do 
some  act  with  a  view  to  obtain  the  continuance  of  the  license, 
and  get  the  house  open  again  (a). 

But  where  a  lease  contained  a  covenant  by  the  lessee  to 
use  and  keep  open  the  demised  preimses  during  the  term  as 
an  inn,  provided  the  proper  licenses  could  be  obtained,  and 
to  use  his  best  endeavours  to  procure  the  licenses  to  be  re- 
newed from  time  to  time,  and  not  to  do,  or  cause  or  permit 
to  be  done,  any  act  whereby  they  might  become  forfeited 
or  be  refused;  and  an  injunction,  ex  parte,  was  obtained 
against  the  defendant,  who  was  an  assignee  of  the  premises, 
and  had  threatened  to  do  certain  acts  inconsistent  with  the 
first  branch  of  the  covenant,  restraining  him  from  discon- 
tinuing, during  the  term,  to  use  and  keep  open  the  premises 
as  an  inn,  or  to  renew  the  licenses  from  time  to  time,  provided 
they  could  be  obtained,  and  from  doing  or  causing  or  per- 
mitting to  be  done  any  act  whereby  the  licenses  might 
become  forfeited  or  be  refused ;  the  court,  on  the  hearing, 
refused  to  continue  the  injunction,  as  it  was  in  effect  the 
same  as  olrdering  him  to  carry  on  the  business  of  an  inn- 
keeper; though  it  might  have  restrained  him  from  doing  or 
causing  or  permitting  to  be  done  any  act  which  would  put  it 
out  of  his  power,  or  the  power  of  any  other  person,  to  carry 
on  that  business  on  the  premises.  Ajs  it  was  not  shown  that 
the  defendant  had  threatened  or  intended  to  do,  or  to  cause 
or  permit  to  be  done,  any  act  whereby  the  licenses  might 
become  forfeited  or  be  refused,  the  injunction  was  dis- 
solved (i). 

(a)  Linder  v.  Pxyor,  8  Car.  &  Pa.     S.  C.  6  Soott,  469  ;  I  Am.  299  ;  and 
518.    Ab  to  bat  endeavoun,  see  also     ante,  vol.  1,  p.  732-3. 
Simpson  v.  CUytoo,  4  Bing.  N.  C.  758:         (6)  Hooper  v,  Brodxick,  11  Sim.  47. 
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In  a  late  case  {c),  certain  lands  were  let  for  1000  years  to 
trustees  for  the  parish  of  Rugeley^  who  covenanted  to  build 
thereon^  by  a  day  specified,  a  house  for  the  reception  of  the 
poor  cfaargeaUe  to  the  parish,  and  during  t^  continuaaice  of 
the  term  to  use,  occupy,  possess,  and  enjoy  the  premises,  for 
the  sole  use,  maintenance,  and  support  of  the  poor  of  Rugel^, 
and  not  to  convert  the  intended  building,  or  the  land,  or 
employ  the  profits  thereof  to  any  other  use,  intent,  or  purpose 
whatsoever.   The  deed  also  contained  a  proviso  for  re-entry  if 
the  rent  should  be  in  arrear,  or  if  the  trustees  should,  without 
license,  sell,  assign,  transfisr,  or  otherwise  part  with,  their  or 
any  of  their  estates,  interest,  or  term  in  the  premises,  or  any 
part  thereof.   The  house  was  accordingly  built,  and  inhabited 
by  paupers  under  the  superintendence  of  the  governor,  and 
the  land  not  built  upon  was  used  as  a  garden,  and  cultivated 
by  the  paupers,  until  they  were  removed  to  a  union  workhouse 
elsewhere  by  order  of  the  poor  law  commissionerB,  under  the 
act  of  4  &  5  W.  4.  c.  76.    The  workhouse  at  Bugeley  was 
then  uninhabited  and  locked  up,  but  the  garden  and  rest  of 
the  land  demised  were  let  to  two  tenants  at  rack  rent  under 
the  churchwardens  and  overseers  of  the  parish,  the  rent  being 
applied  in  aid  of  the  poor-rates  of  the  parish.  It  was  contended, 
that  these  acts  amounted  to  a  breach  of  the  covenants  con- 
tained in  the  lease,  and  gave  the  lessor  a  right  of  re-entiy. 
It  was  held,  however,  that  there  had  not  been  any  breach  of 
the  covenant ;  but  that  it  had  been  substantially  performed ; 
that  the  premises  never  had  been  used  for  any  other  purpose 
than  that  of  the  maintenance  and  support  of  the  poor  of 
Bugeley ;  and  that,  though  the  orders  of  the  commissioners 
had  occasioned  for  a  time  a  cessation  of  the  actual  occupation 
of  the  prenuses  by  the  paupers,  such  an  occupation,  either 
by  casual  poor  or  otherwise,  might  at  any  time  be  resumed. 
But  the  court  thought  that  even  if  the  condition  were  not 
performed,  the  non-performance  would  be  excused,  as  being 
by  act  of  law,  and  involuntary  on  the  part  of  the  lessees. 

(c)  Doe  dcm.  Tlie  Marquis  of  An-      Rugeley,  6  Q.  B.  107.   Doe  dem.  Lord 
gleeea  v.  The  Churchwardens,  &c.,  of     Grantley  v.  Butcher,  6  Q.  B.  1 15,  n.  (ft). 
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It  is  not  neeeasary  that  a  man  should  cany  on  every  branch 
of  ft  proiiibited  iarade^  in  order  to  bring  him  within  the  cove- 
nant :  it  is  sufficient  if  he  partially  exercise  it ;  and,  therefore, 
where  a  lease  contained  a  covenant  prc^biting  the  trade  of 
a  butcher,  and  the  tenant  fitted  up  the  premises  as  a  chan* 
dler's  shop,  and  sold  various  articles  of  provision,  and,  among 
them,  meat  in  a  raw  state,  it  was  held  that  the  covenant  was 
broken,  though  Hie  meat  was  kept  in  the  interior  shop,  vud* 
ble,  however,  to  those  who  passed  by  the  house,  if  they  chose 
to  look  in,  and  was  not  exposed  in  the  shop  window,  and 
although  the  animals  were  not  slaughtered  on  the  premises  {d). 

So,  where  a  lease  eontained  a  clause  of  re-entry  in  case  the 
leasee  should  carry  on  the  busineas  of  a  pcMrk-butcher  on  the 
premises,  ''or  if  any  auction  should  be  had  on  the  premises, 
or  nae  them  for  the  sale  of  pork,''  the  lease  was  held  to  be 
forfeited  by  carcases  of  pork  being  exposed  on  the  premises, 
and  bargains  made  there  with  respect  to  the  sale,  and  a 
placard  being  exhibited  on  the  shop  stating  that  orders  for 
the  leasee,  who  was  a  pork-butcher  in  the  neighbourhood, 
were  received  there,  although  the  carcases  were  always  taken 
to  the  lessee's  different  premises  to  be  cut  up,  and  the  bills 
for  the  meat  supplied,  were  made  out  as  firom  the  other  esta- 
bUflhmrait.  The  court  thought  the  words  in  the  second  part 
of  the  proviso  must  be  considered  to  have  the  same  effect  as 
the  expression,  ''in  case  the  premises  should  be  used  for  the 
sale  of  pork'';  and  that  the  artifice  resorted  to  was  only  a 
firand  attempted  on  the  proviso,  and  would  not  prevent  its 
cperation(e). 

If  aparty  covenant  not  to  carry  on  business  within  a  certain 
distance  c^  anoth^s  house,  the  true  principle  of  admeasure- 
ment is  to  take  the  nearest  mode  of  access  according  to  the 
existing  state  of  the  streets  (/).  And  if,  subsequently  to  the 
covenant,  the  covenantor  carry  on  business  at  a  house,  the 
distance  of  which  by  the  then  shortest  way  of  access  would 

(d)  Doe  (km.  Oaskell  v,  Spiy,  1      Mood.  &  Malk.  189. 

Bam.  &  Aid.  617.  (/)  Leigh  v.  Hind,  9  Barn.  &  Cres. 

(e)  Doe  dem.  Davis   r.  Elsam,  1      774  ;  S.  C.  4  Man.  Sl  Ry.  579. 
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be  greater  than  that  agreed  npon^  and  a  new  street  be  after- 
wards opened  whereby  the  distance  by  the  shortest  way  of 
access  becomes  less  than  that  mentioned  in  the  covenant^ 
the  covenantor  thereupon  becomes  guilty  of  a  breach  of 
covenant  (^). 

A  forfeiture  occasioned  by  a  breach  may  be  waived  by  the 
act  of  the  lessor;  but  there  must  be  some  act  on  his  part^ 
such  as  acceptance  of  rent^  &c.,  to  affirm  the  tenancy;  mere 
knowledge  and  acquiescence  in  a  breach  not  amounting  to  a 
waiver  (A) ;  though  the  lessor's  tacitly  allowing  the  lessee  to 
expend  money  in  improving  the  premises  is  a  strong  circum- 
stance from  which  a  jury  may  imply  a  waiver  (i). 

If  a  covenant  prohibit  the  trnng  of  premises  in  a  certain 
way,  the  landlord,  after  he  has  received  rent  accruing  since  a 
breach,  and  with  knowledge  of  a  breach,  of  the  covenant,  may 
maintain  an  ejectment  for  a  forfeiture  for  a  continued  using; 
for  a  new  breach  occurs  every  day  during  the  time  they  are 
so  used  (A:).  And  the  case  does  not  resemble  that  of  con- 
verting a  house  into  a  shop,  where  the  breach  is  complete  at 
once,  and  the  consequent  forfeiture  is  waived  by  a  subsequent 
acceptance  of  rent  (/). 

Where  to  an  action  of  covenant  for  non-payment  of  rent, 
reserved  by  a  lease  containing  a  clause  prohibiting  the  carry- 
ing on  of  certain  trades  upon  the  demised  premises  without 
the  license  of  the  lessor,  the  defendant  pleaded,  that  his  imme- 
diate lessor,  who  held  under  one  A.  C.  subject  to  a  similar 
covenant,  gave  him  a  license  to  carry  on  one  of  those  trades, 
and  that,  by  reason  and  on  the  ground  that  the  defendant  so 
carried  on  such  trade,  B.  C,  having  good  right  and  title  to 
the  demised  premises  as  heir-at-law  of  A.  C,  evicted  the 
defendant,  it  was  held,  that  the  plea,  not  negativing  that  the 
trade  was  carried  on  with  the  license  of  the  original  lessor, 

(g)  Leigh  v.  Hind,  9  Barn.  Sl  Grea.  bridge,  9  Bam.  &  Ores.  376. 

774  ;  S.  C.  4  Man.  &  Ry.  579.  (/)  Ibid.    As  to  the  distinction  be- 

(h)  Doe  dem.  Sheppard  v.  Alien,  3  twcen  a  waiver  of  a  condition,  and  a 

Taunt.  78.  waiver  of  a  pardcnlar  breach,  see  post^ 

(i)  Ibid.  Part  the  Seventh,  Ch.  I.  s.  11. 

(it)  Doe  dem.  Ambler   v.    Wood- 
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did  not  disclose  such  right  in  B.  C.  to  evicts  as  to  afford  an 
answer  to  the  plaintiff's  claim  for  rent  (m). 

Equity  will  not  relieve  a  tenant  against  a  forfeiture  occa- 
sioned by  a  breach  of  a  covenant  not  to  carry  on  a  prohibited 
trade  (»).  And  if  he  carry  on  one  of  the  trades  prohibited 
by  the  lease  without  objection  by  the  lessor^  he  cannot  avail 
himself  of  this  tacit  permission  to  carry  on  any  other;  nor 
will  equity  enter  into  a  comparison,  and  permit  him  to  carry 
on  some  trades,  as  less  offensive  than  others  (o). 

An  injunction,  in  the  nature  of  a  specific  performance,, 
may  be  obtained  by  the  lessor  to  restrain  a  breach  of  such  a 
coyenant,  notwithstanding  it  be  secured  by  forfeiture  of  the 
lease  and  a  penalty  {p). 

And  if  a  lessee  subject  to  forfeiture  of  his  lease  on  certain 
trades  being  exercised  on  the  premises,  underlet  with  a  similar 
restriction^  the  underlessee  wiU  be  restrained  by  injunction 
from  trading  so  as  to  endanger  the  mesne  lease  (9). 

A  mere  agreement  by  a  party  who  has  a  contract  for  a 
lease  to  assign  it  to  a  person  intending  to  carry  on  a  trade 
prohibited  by  the  articles,  will  not  defeat  his  (the  intended 
leasee's)  right  to  a  specific  performance  of  the  original  con- 
tract (r). 

Aad  we  may  add,  that  if  a  person  selling  his  business  to 
another  covenant  not  to  exercise  that  business  for  the  future, 
the  purchaser^n  breach  of  the  covenant,  cannot  maintain  a 
bill  for  an  account.  The  usual  course  is  a  biU  of  discovery 
for  the  purpose  of  an  action  («). 


(m)  SimoDB  v.  Farren,  1  Scott,  105 ;  disaolTed  upon  the  answer  contradici- 

S.  C.  1  Bing.  N.C.  126.  272  ;  4  Mo.  &  ing  the  affidavits^  and  showing  consent 

Se.  672.  for  seyeral  years^  6  Ves.  104. 

(a)  liacher  v.  The  Foundling  Hos-  (q)  liason  v.  Mason,  1  Flan.  &  Kel. 

piial,  1  Vee.  &  B.  188.  429. 

(0)  n>id.     ,  (r)  Williams  v.  Cheney,  3  Ves.  59. 

(p)  Barrett  v.  Blagraye,  5   Ves.  («)  Scott  v.  Mackintosh,  1  Ves.  & 

555.    The  injunction  was  i^terwards  B.  503. 
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Section  VII. — Op  the  covenant  in  restraint  op  assign- 
ment WITHOUT  license. 

In  order  to  secure  a  responsible  toiant  dnring  the  contina- 
ance  of  tiie  tenn^  the  landlord  not  nnfreqnently  insists  upon 
a  covenant  prohibitory  of  the  light^  which  the  lessee  would 
otherwise  enjoy^  of  disposing,  partially  or  whoUy^  of  his  inte- 
rest in  the  premises  demised.  Provisions  of  this  kind  are  of 
considerable  antiquity^  being  met  with  as  early  as  in  the  time 
of  Henry  the  8th  {f).  Of  their  legality  no  doubt  can  be  enr 
tertained  {u),  unless  they  infringe  upon  the  role  prescsribed 
against  perpetuities  (^).  Generally^  the  restraint  extends 
over  the  whole  term;  but  it.  may  be  confined  to  any  paiti« 
Gular.  portion  of  it,  as.  the  last  two,  three,  or  fiiur  years;  so  it 
may  be  extended  to  all  l^a  world,  or  directed  against  an 
alienation  to  a  particular  person.  The  restraint  in  the  last 
case  is  construed  to  apply  only  to  a  direct  alienation  to  the 
excepted!  individual ;  for  if  a.  lease  be  made  to  A.,  on  condition 
thatche  shall,  not  alien  to  B.,  and  he  alien  to  C,  who  assigns 
over  to  B.,  the  condition  will  not  be  broken  (y) ;  unless  indeed 
the  original  assignment  be  made  expressly  with  a  view  to.  its 
vesting  in  him;  it  being  a  maxim,  quando  aUquul  proMbetur 
fieri  ex  dhrecto,  prohibetur  et  per  obUquum  (2r). 

Whether  a  restrictive  clause  can  be  demanded  by  the  land- 
lord as  a  matter  of  right,  where  the  contraot  for  the  lease  in 
silent  on  the  subject,  has  not  been  settled  without  repeated 
Utigation.  As  the  point  has  occasioned  much  difference  of 
opinion  on  the  bench,  and  is  of  great  moment  to  the  profes- 


(0  Anon.  Dj.  6,  a.  pL  1.    Wilkin-  Mosemn,  2  MyL  &  K.  552.   Whatnum 

Bon  V.  Wilkinson^  8  Swanst  523.  v.  Gibson,  9  Sim.  196.    Scfarieber  v. 

(«)  Roe  dem.  Hunter  v.  GaUiers^  2  Greedy  10  Sim.  9.    Bristow  v.  Wood, 

Term  Rep.  188.  1  Col.  V.  C.  480. 

(x)  2  Term  Rep.  UO.    See  also  3  (y)  Anon.  Dy.  45,  a.  pL  (1). 

Real  Prop.  Rep.  54.    Keppell  v.  Bai-  (z)  Co.  lit.  223,  b.    And  see  Doe 

ley,  2  Myl.  &  K.  517.    The  Duke  of  dem.  Mitchinson  v.  Carter,  8  Term 

Bedford  v.  The  Trustees  of  the  British  Rep.  300. 
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Mon,  it  win  be  necessary  to  trace  the  progress  of  the  law  by 
a  detailed  examination  of  the  cases  (a). 

In  Blacker  v.  Mathers  (b),  which  came  before  the  House  of 
Lords  on  appeal  firom  Ireland^  it  was  determined,  in  affirm- 
ance of  the  judgment  of  the  court  below,  that  a  clause  of 
restraint  on  alienation  without  the  consent  of  the  landlord, 
having  formed  no  part  of  the  agreement  between  the  parties, 
was  not  to  be  inserted  in  the  lease  in  question. 

In  Henderson  v.  Hay  (c),  the  plaintiff,  being  the  assignee 
of  a  lease  of  a  public-house,  without  any  covenant  restrictiye 
of  alienation  without  license,  agreed  with  Hay,  the  owner 
of  the  land,  for  the  grant  of  a  lease  of  the  8ame>  with  other 
premises,  tgwn  common  and  uaual  covenants.  The  defendant's 
sc^dtor  having  inserted  in.  the  lease  a  covenant  prohibiting 
assignment  without  license  firom  the  grantor,  Hienderson  filed 
lus  bill  for  a  specific  performance  of  the  contract,  by  the 
grant  of  a  lease  without  it.  Lord  Thurlow  said,  that  com** 
mon  and  usual  covenants  must  mean  covenants  incidental  to 
the  l^ase;  that-,  though  the  covenant  not  to  assign  without 
license  might  be  a  very  usual  one,  as  he  believed  it  was  where 
a  brewer  or  vintner  let  a  publics-house,  that  would  not  make 
it  a  common  covenant.  It  was  ultimately  referred  to  the 
master,  generally,  to  settle  a  proper*  lease,  without  any  direc- 
tion  to  omit  the  clause :  but  with  a  declaration  that  the  de* 
fendant  had  no  right  to  have  a  clause  inserted  restraining 
alienation  without  license. 

Some  question  appears  to  have  been  entertained  whether 
Lord  Thurlow's  remarks  amounted  to  a  judicial  decision,  oi^ 
merely  intimated  his  impression  on  the  point.  Sir  WilUam 
Grant,  in  the  case  of  Browne  t^.  Baban  {d),  remarked,  that 

(a)  The  gooeal  roles  for  aMMrtain-  340  ;   and  Toml.  Ed.  Vol  1,  p.  334  ; 

log  whetlier  a  oovenant  is  nsoal  or  not  Jour.  VoL  29,  p.  421.    It  is  singular 

liave  alrsadj  been  propoondsd,  ante,  that  this  ease  has  not  been  noticed  in 

p.  155  efje^.  of  this  volume;  bat  the  dis-  any  of  the  subsequent  oaes  on  the 

euanoDofthepomtyastoaeoteDantnot  sabjectw 

to  nmign  without  Uoense,  was- reserved  (e)  HenderaBB  v,  Haj,  3  Bro.  C.  C* 

for  this  section.  682. 

(5)  Blacker  v.  Mathers,  5  Bro.  P.  C  (d)  Browne  v:  Raban,  15  Yes.  531. 
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the  case  of  Henderson  v.  Hay  appeared  hj  the  Registrar's 
book  to  have  been  ultimately  compromised;  a  petition  of 
rehearing  having  been  presented  by  the  defendant ;  and  the 
bill  being  afterwards  by  agreement  dismissed  without  costs. 
Lord  Eldon^  however,  who  examined  the  Registrar's  book 
with  the  view  to  ascertain  whether  it  was  to  be  considered 
merely  as  the  opinion  or  as  the  judgment  of  Iioi*d  Thurlow, . 
declared  that  it  was  a  declaration  in  judgment  upon  the  very 
point  (6). 

The  next  case,  Morgan  v.  Slaughter  (/),  came  before  Lord 
Kenyon  at  Nisi  Prius.  The  defendant  being  possessed)  of  a 
lease  of  a  public-house,  agreed  to  assign  all  his  interest  in  it 
to  the  plaintiff;  but  not  having  the  lease  by  him  at  the  time, 
it  was  made  part  of  the  agreement,  that  when  the  lease  came 
to  be  assigned,  it  should  contain  none  but  fair  and  umal 
covenants.  The  lease  contained  a  covenant  that  the  lessee 
should  not  alien,  assign,  or  underlet  the  premises,  or  any 
part  of  them,  without  leave  of  the  lessor  in  writing.  Al- 
though the  case  of  Henderson  v.  Hay  was  cited  for  the 
plaintiff.  Lord  Kenyon  said,  that  he  could  not  entertain  a 
doubt  concerning  this  being  a  fair  and  usual  covenant :  that 
it  was  a  fair  covenant,  as  providing  properly  for  the  interests 
of  the  party  demising ;  and  as  to  its  being  a  usual  one,  that 
it  sufficiently  appeared  to  have  been  a  usual  one  so  long  since 
as  the  case  cited  by  the  defendant's  counsel  {g) ;  and  that  he 
had  never  seen  a  lease  properly  drawn  without  it;  and  that 
the  plaintiff  had,  therefore,  no  cause  of  action,  as  the  cove- 
nant was  a  fair  and  usual  one. 

In  Folkingham  v.  Croft  (A),  the  Court  of  Exchequer 
adhered  to  the  determination  in  Morgan  v.  Slaughter.    The 


(e)  Church  v.  Brown,  15  Ves.  271.  such  lease  ;  reeanring  the  oonadef*- 

^  The  cMiae  came  on  (said  hia  Lord^  tion  of  coats.'* 

■hip)  upon  the  objection  to  the  danse,  (/)  Morgan  v.  Slaoghter,  1  Eap. 

which  was  propoaed,  as  it  is  stated  in  N.  P.  C.  8. 

the  report ;  and  it  was  dedared  that  {g)  Dampor*s  case,  4  Co.  119,  b. 

the  defendant  had  not  any  right  to  insist  (A)  Folkingham  v.  Croft,  3  Anstr. 

upon  the  clause  to  restrain  the  aliens^  700. 
tion  of  the  premises  being  inserted  in 
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agreement  was  for  a  lease  with  all  usual  and  reasonable  cove^ 
nanls  commonly  inserted  in  leases  of  the  same  nature.  A 
covenant  in  restraint  of  assignment  without  license  was 
required  by  the  lessor;  but  resisted  by  the  lessees;  and  it 
appeared  in  evidence  that  there  was  no  regular  local  practice 
upon  the  subject  (i) ;  it  being  equally  common  in  such  leases 
to  insert  or  omit  the  covenant  in  dispute.  The  courts  having 
taken  time  for  consideration,  declared  their  opinion,  that  the 
covenant,  having  been  so  long  established  in  common  prac- 
rtice,  might  mirly  be  considered  as  a  common  and  usual 
covenant  to  be  inserted  in  leases. 

TMs  deliberate  determination,  however,  was  not  considered 
conclusive. 

The  point  came  incidentally  before  the  court  again  in  the 
case  of  Jones  r.  Jones  {k),  where  the  contract  was  for  a  lease 
containing  all  proper  covenants.  Sir  Wm.  Grant,  M.B., 
owned  that,  notwithstanding  the  decision  of  the  court  of 
Exchequer,  and  the  dictum  (as  his  Honor  termed  it)  of  Lord 
Eenyon,  he  thought  there  was  great  reason  in  the  opinion  of 
Lord  Thurlow.  He  considered  the  term  proper  covenants  to 
ognify  such  as  were  calculated  to  secure  the  full  effect  of  the 
contract ;  and  if  the  question  had  arisen  before  any  decision 
bad  been  made  subsequent  to  that  of  Henderson  t^.  Hay,  he 
should  have  been  much  inclined  to  think  with  Lord  Thurlow, 
that  the  meaning  was  incidental  covenants ;  not  collateral 
covenants,  which  it  might  be  very  wise  to  impose,  and  to 
which  many  tenants  could  not  object;  but  which  ought  to  be 
the  subject  of  treaty  and  separate  agreement,  not  necessarily 
flowing  from  the  agreement  to  let  and  take.  Therefore,  he 
was  not  of  opinion  decidedly  by  any  means  that  the  master 
must  introduce  into  the  lease  a  covenant  against  underlet- 
ting.   The  principal  point,  however,  was  not  determined. 

The  case  of  Vere  v.  Loveden(/),  which,  after  a  lapse  of  two 
years  and  upwards,  came  before  the  same  learned  judge,  was 

(0  See   M    to  this,  Boudman   «.         (h)  Jones  v.  Jonee,  12  Vee.  186. 
Mo8^  6  Vee.  467.  (0  Vere  v.  Loveden,  12  Vee.  179. 
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determined,  like  Jones  v.  Jones,  on  its  own  peculiar  drcum- 
stances,  without  reference  to  the  general  question  in  discus- 
sion.    It  appeared  that  the  defendant  agreed  to  demise  to 
the  plaintiff,  his  heirs  and  assigns,  for  his  own  life,  and  two 
others,  a  farm  in  the  county  of  Pembroke,  in  as  fuU  and 
ample  a  manner  as  Stephen  Morris  and  his  undertenants 
lately  held  the  same,  at  the  yearly  rent  of  121/.  10^.,  to  be 
paid  half-yearly,  &c.     Then  followed  provisions  for  reserving 
to  the  defendant  the  accustomed  heriots,  duties,  and  services, 
timber,  mines,  &c.,  with  liberty  to  enter  and  cut  and  carry 
away  the  trees,  and  to  open  and  work  mines,  &c.,  in  the 
usual  manner.     It  was  also  agreed  that  in  the  lease  should 
be  contained  covenants,  on  the  part  of  the  tenant,  his  heirs, 
executors,  administrators,  and  assigns,  for  payment  of  the 
rents,  taxes,  &c.,  for  keeping  the  premises  in  good  repair 
during  the  lease,  and  so  leaving  them  at  the  determination 
thereof;  also,  in  the  usual  manner,  for  the  landlord  to  enter, 
and  see  the  state  of  the  premises  as  to  repairs.    The  agree- 
ment then  concluded  thus : — ^' And  lastly  it  is  agreed,  that 
the  lease  shall  take  effect  in  possession  from  making  thereof, 
and  determinable  on  the  lives  aforesaid ;  and  therein  shall  be 
contained  a  clause  of  re-entry  by  the  landlord  for  non-pay- 
ment of  the  rents,  duties,  and  services,  to  be  therein  reserved, 
or  for  breach  of  any  of  the  covenants  on  the  tenant's  part 
therein  to  be  contained,  and  such  other  clauses  as  are  usual  m 
such  cases"     Sir  Wm.  Grant,  after  remarking,  that  in  the 
case  of  Jones  v,  Jones  he  had  expressed  the  inclination  of  his 
opinion  on  the  general  question,  proceeded  to  observe,  that 
this  was  not  a  mere  agreement  for  a  lease  with  proper  and 
usual  covenants;    but  an  agreement  which  contained  in 
great  detail  the  terms  which  the  lease  was  to  contain ;  that 
it  stated  the  premises ;  the  rent ;  the  exception  and  reserva- 
tion: then  the  covenants  which  the  lease  was  to  contain; 
declaring,  that  it  was  agreed  that  in  the  lease  should  be  con- 
tained covenants  on  the  part  of  the  tenant  his  heirs,  execu- 
tors, administrators,  and  '^  assigns ;''  that  it  then  went  on  to 
specify  all  the  covenants  usually  introduced  into  leases ;  and 
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when  that  part  was  terminated^  it  went  on  to  other  matters, 
declaring,  that,  lastly,  it  was  agreed  that  the  lease  should 
take  effect  in  possession  fix>m  making  thereof,  determinable 
on  the  lives  aforesaid,  and  then  followed  the  passage  npon 
which  the  question  arose,  viz.,  that  therein  should  be  con- 
tained a  clause  of  re-entry  by  the  landlord  for  non-payment 
of  the  rents,  duties,  and  services,  to  be  therein  reserved,  or 
for  breach  of  any  of  the  covenants  on  the  tenant's  part  therein 
to  be  contained ;  and  such  other  clauses  as  were  usual  in  such 
cases.  The  connection  of  these  last  words  (said  his  Honor) 
is  with  the  dause  of  re-entry  mentioned  immediately  before. 
The  construction,  therefore,  ought  unquestionably  to  be, 
chiuses  of  the  same  kind  as  that  with  which  those  words  are 
connected.  The  agreement  had  already  provided  what  the 
covenants  should  be.  It  then  proceeds  to  state  what  the 
security  shall  be :  re-entry  for  breach  of  any  of  those  cove- 
nants ;  and  adds  ''  such  other  clauses  as  are  usual  in  such 
eases.''  Then  if  there  be  auy  clause  to  give  effect  to  that 
security,  there  is  a  right  to  such  clause.  But  it  cannot  be 
contended,  that  it  was  meant  here  to  go  back  to  the  subject 
of  the  covenants,  which  they  had  concluded  and  passed  from, 
to  a  new  subject;  and  this  is  connected  naturally  with 
that  new  subject ;  security  for  the  performance  of  the  cove* 
nants.  It  would  be  a  construction  against  the  obvious  mean- 
ing to  say  the  parties  thought  here  of  such  a  very  material 
covenant,  affecting  the  whole  interest  as  to  which  they  were 
bargaining,  viz.,  whether  the  lease  should  or  should  not  be 
assignable;  and  that  they  conceived  there  was  no  better  way 
of  determining  that  than  under  this  obscure  clause. 

The  case  of  Browne  f>.  Raban  (m)  which  next  came  before 
Sir  Wm.  Grant,  M.B.,  being  founded  on  an  agreement  for  a 
lease  with  usual  covenants,  and  unattended  by  any  peculiar 
circumstances,  called  for  an  express  determination  of  the 
general  question;  when  the  learned  judge  still  declared,  that, 
if  it  were  to  be  decided  for  the  first  time,  he  should  be  dis- 

(m)  Browne  v.  iUbAn,  16  Ves.  528. 
R  2 
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such  leases^  and  not  contradicting  the  incidents  of  the  estate 
belonging  to  a  lessee^  one  of  which  was  the  right  to  have  the 
estate  without  restraint^  beyond  what  was  imposed  upon  it 
by  operation  of  law^  unless  there  was  an  express  contract  for 
more.  His  Lordship  proceeded  to  say^  that  the  covenant  in 
question  would  not  prevent  underletting;  and  that  if  the 
landlord  had  a  covenant  against  both  assigning  and  under- 
letting^ the  tenant  might  by  an  agreement^  neither  assigning 
nor  underletting^  put  another  person  in  possession  of  the  pre- 
mises j  and  that  parting  with  the  possession  in  that  manner 
could  not  be  a  breach  of  those  covenants :  that  a  covenant 
not  to  part  with  the  possession  could  not  restrain  the  tenant 
from  parting  with  a  part  of  the  premises;  these  covenants 
having  been  always  construed  by  courts  of  law  with  the 
utmost  jealousy  to  prevent  the  restraint  from  going  beyond 
tlie  express  stipulation  :  and  that^  with  respect  to  another 
species  of  covenant^  it  was  held^  that^  to  avoid  the  conse- 
quences of  bankruptcy^  a  landlord  might  take  a  clause  that 
the  lease  should  determine  upon  the  bankruptcy  of  the 
tenant ;  and  that  many  prudent  men  took  that  clause.  But 
are  all  these  covenants,  asked  his  Lordship,  also  to  be  inserted 
as  usual  and  common  covenants  ?  The  safest  rule  for  pro- 
perty (said  he)  is,  that  a  person  shall  be  taken  to  grant  the 
interest  in  an  estate  which  he  proposes  to  convey,  or  the  lease 
he  proposes  to  make ;  and  that  nothing  which  flows  out  of 
that  interest  as  an  incident  is  to  be  done  away  by  loose 
expressions,  to  be  construed  by  facts  more  loose ;  that  it  is 
upon  the  party  who  has  forborne  to  insert  a  covenant  for  his 
own  benefit,  to  show  his  title  to  it ;  and  that  it  is  safer  to 
require  the  lessor  to  protect  himself  by  express  stipulation, 
than  for  courts  of  equity  to  hold  that  contracting  parties 
shall  insert,  not  restraints  expressed  by  the  contract,  or  im« 
plied  by  law,  but  such,  more  or  less  in  number,  as  individual 
conveyancers  shall  from  day  to  day  prescribe  as  proper  to  be 
imposed  upon  the  lessee;  and  that  all  those  restraints  so 
imposed  from  time  to  time,  are  to  be  introduced  as  the  aggre- 
gate of  the  agreement.    *  *    *    Upon  the  whole,  continued 
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the  learned  judge,  I  came  into  court  with  a  firm  opinion 
that  the  best,  that  is,  the  most  legal  decision  of  this  case 
would  be,  that  the  Master  is  right  in  rejecting  this  cove- 
nant; but  the  case  of  Browne  v.  Raban  having  been  decided 
yesterday,  an  authority  of  such  great  weight,  I  will  dLscuss 
the  subject  with  the  Master  of  the  Bolls  before  I  decide  this 
case. 

A  day  or  two  having  elapsed,  the  Lord  Chancellor  again 
adverted  to  this  case,  and  said: — *'I  have  had  sufficient  com- 
mimication  with  the  Master  of  the  BoUs  for  this  purpose. 
The  law  of  this  court  is  unquestionably  as  Lord  Thurlow 
there  declared  it;  and  I  conceived  it  to  have  remained  un- 
doubted untU  the  case  before  Lord  Eenyon,  which  cannot 
justly  be  considered  merely  as  a  decision  (s),  as  his  Lordship 
was  eminently  skilled  in  the  doctrine  of  this  court;  and 
could  not  have  been  ignorant  of  the  case  of  Henderson  v. 
Hay(/).  I,  therefore,  say  with  reluctance,  that  the  reason- 
ing upon  which  Lord  Kenyon  determined  that  case  does  not 
satisfy  me  that  it  is  the  law.  When  the  point  was  before  the 
court  of  Exchequer,  it  does  not  appear  that  the  court  found 
it  easy  so  to  state  the  law,  as  they  deliberated  upon  it  a  con- 
siderable time.  With  respect  to  that  case,  I  can  only  say 
that  my  mind  is  not  by  any  means  satisfied  with  the  reason- 
ing. I  have  read  the  two  cases  {u)  before  the  Master  of  the 
BoQs,  which  are  in  print ;  and  certainly  it  would  be  very 
difficult  to  answer  the  reasoning  that  appears  in  those  judg- 
ments. I  have  stated  the  grounds  of  my  own  opinion  upon 
this  point ;  and  I  understand  the  Master  of  the  Bolls  stiU 
considers  that  the  better  opinion ;  but  the  case  in  the  court 
of  Exchequer  having  been  so  decided,  he  thought  it  difficult 
to  depart  from  it.  With  reference  to  that,  however,  it  seems 
to  me,  that  Lord  Thurlow's  authority  in  1791  was  not  treated 

(f)  So  in  the  report  in  both  editions  (t)  The  case  of  Henderson  v.  Hay 

of  Vetey,  though  something  seems  to  was  in  fact  cited   by  the  plaintiff's 

be  wantod  to  perfect  the  sense.    Qy.  coonsel  in  Morgan  v.  Slaughter. 

duKild  it  not  be  **  which  cannot  justly  («)  Vere  v.  Loveden,  and  Jones  r. 

be  considered  merely  as  a  niti  priui  Jones,  sup. 

dccifflOQl" 
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with  all  the  respect  that  was  due  to  it  in  the  subsequent 
period ;  and  the  existence  of  these  four  cases  in  controversy, 
three  at  the  Bolls,  and  this  one  before  me,  is  dedmye-eYidence 
that  the  point  was  not  set  at  rest  by  the  case  in  the  court  of 
Exchequer.  In  this  case,  therefore,  I  must  act  upoil  my 
clear  opinion  of  what  the  law  is,  which  is,  that  the  lessor  is 
not  entitled  to  such  a  covenant.'' 

After  the  communication  between  Lord  Eldon  and  Sir  Wm. 
Grant,  it  was  agreed  that  the  plaintiff  in  the  previous  case  of 
Browne  v,  Baban  should  take  a  lease  without  the  covenant. 
;  It  is  now,  therefore,  clearly  determined,  that  a  covenant 
'  in  restraint  of  the  lessee's  assigning  or  underletting  without 
:  license  is  not  a  usual  covenant ;  «.nd  cannot  be  insisted  on 
•  without  a  special  provision  for  that  purpose.  The  authority 
,    of  the  case  of  Henderson  v.  Hay  is  revived ;  and  Moi^an  v. 

Slaughter  and  Folkingham  v.  Croft  are  overruled. 
1  The  same  rule  prevails  whatever  may  be  the  nature  of  the 
property.  The  notion  that  the  lessor  of  a  public-house  had 
a  particular  claim  to  the  covenant  in  question,  on  account  of 
his  license  being  forfeitable  in  the  event  of  the  premises  being 
assigned  to  a  person  of  bad  character  (x),  has  been  exploded; 
and  no  doubt  is  now  entertained  that  an  agreement  for  the 
lease  of  a  public-house,  where  nothing  more  is  expressed, 
will  be  carried  into  execution  in  the  same  manner  as  an 
agreement  relating  to  property  of  another  species ;  with  regard 
to  which>  though  there  may  not  be  the  same  reason,  the  land* 
lord  may  have  reasons  operating  upon  him  just  as  powerfully, 
for  requiring  the  restraint  (y). 

In  carrying  contracts  of  this  description  into  execution, 
the  court  recognises  no  difference,  whether  the  agreement 
provide  for  the  grant  of  the  lease  to  the  lessee ;  or  to  him, 
his  executors  and  administrators;  or  to  him,  his  executors, 
administrators,  and  assigns.  The  omission  of  the  word  assigns 

(x)  Seetheai^guments,12Ve0.18O-l.      But  see  Bennett  v.  WomBck,  7  Barn. 
j  15  Ves.  261.  &  Cres.  627 ;  S.  C.  I  Man.  &  Ry.  644. 

(y)  Church  v.  Brown,  16  Ve».  269. 
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has  been  contended  to  operate  favorably  npon  the  lessor's 
right  to  the  restrictive  covenant  (jr) ;  the  insertion^  unfavor- 
ably; as'the  subsequent  covenant  would  tend  to  abridge 
the  absolute  dominion  over  the  property  imported  by  that 
term  (a).  The  distinction^  however^  is  not  maintainable. 
On  the  one  hand^  in  a  case  where  assigns  were  not  named. 
Lord  Eldon  said  that  he  should  lay  no  stress  upon  that  word: 
if  the  lease  were  to  be  made  to  the  lessee^  his  executors  or 
administrators,  his  assigns  would  be  included  in  himself;  the 
right  to  assign,  imless  restrained,  being  incident  to  the 
estate  (A);  and  Sir  Wm.  Orant  had  just  before  expressed  him- 
self to  the  same  effect  in  the  case  of  Browne  v,  Raban  (e). 
On  the  other,  where  the  assigns  were  mentioned.  Sir  Wm. 
Qrant  denied  that  that  circumstance  would  necessarily  ex- 
clude a  covenant  against  assigning  without  license  {d) ;  and 
in  the  later  case  of  Weatherall  t;.6eering(«),  he  declared  that 
there  was  no  more  repugnance  in  a  proTiso  against  alienation, 
where  the  Ifase  was  made  to  the  lessee  and  his  assigns,  than 
in  an  estate  to  a  man  and  his  heirs,  with  a  subsequent  restric- 
tion to  heirs  of  a  particular  description ;  and  that  the  assigns 
must  be  understood  to  be  such  as  upon  the  whole  taken 
together  the  lessee  might  lawfully  have ;  viz.,  assigns  with 
Ucense. 

In  like  manner,  as  the  law  impUes  that  usual  and  proper 
covenants  shall  be  contained  in  every  instrument,  it  is  imma- 
terial whether  the  agreement  stipulate  for  the  insertion  of 
usual  covenants  or  not.  For  this  position  we  have  the  joint 
authority  of  Lord  Eldon  and  Sir  Wm.  Grant  (/) ;  and,  with 
great  anxiety  to  be  right  upon  the  point.  Lord  Eldon  declared 
that  he  never  would  consent  that  his  opinion  should  be  sup- 
posed to  stand  upon  such  a  distinction.  Before  the  case  of 
Henderson  v.  Hay,  said  he,  an  agreement  for  a  lease  would 

{z)  Church  v.  Brown,  15  Vm.  258.  268. 
260.  (c)  Browne  v,  Raban,  15  Ves.  530. 

(a)  Weatherall  v.  Geering,  12  Vea.         (d)  Vera  v.  Loyeden,  12  Vee.  183. 
504-7.    And  see  Stnkeley  v.  Butler,         (e)  Weatherall  v,  Geering,  12  Vee. 

Hob.  170.  511. 

(5)  Church  v.  Brown,  15  Ves.  264.  (/)  Church  v.  Brown,  15  Ves.  272. 
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have  been  executed  precisely  in  the  same  mode,  as  to  the 
covenants  to  be  inserted^  whether  that  cUuse  had  been  con- 
tained in  it  or  not. 

If^  however,  the  agreement  contain  a  reference  to  local 
usage  with  regard  to  the  covenants,  as  if  it  be  to  grant  a 
lease,  with  the  usual  and  cmtomary  covenants  of  the  neigh- 
bourhood, an  inquiry  wiU  be  directed  to  ascertain  what  the 
usual  and  customary  covenants  are;  and  if  a  covenant  in 
restraint  of  assignment  without  license  be  one,  the  court  will 
order  it  to  be  inserted  in  the  lease  {g). 

Covenants  in  restraint  of  assigning  without  license,  though 
they  prohibit  the  lessee  from  giving,  granting,  or  selling, 
without  license,  the  word  etssign  comprehending  each  of  these 
modes  of  disposition(A),  have  ever  been  regarded  with  jealousy 
to  prevent  the  restraint  (as  Lord  Eldon  expressed  it)  from 
going  beyond  the  express  stipulation  {%) ;  and  very  easy  modes 
have  always  been  countenanced  for  defeating  them  {k). 

Hence,  if  a  lease  be  made  on  condition  that  the  lessee 
shall  not  alien  to  J.  S.,  an  assignment  of  the  term  to  J.  S.  by 
a  mesne  assignee,  to  whom  the  term  had  been  transferred  by 
the  lessee,  will  not  amount  to  a  breach  (/),*  unless  indeed  the 
first  assignment  be  made  with  the  express  object  of  an  assign- 
ment to  J.  S. ;  the  maxim  being,  quando  aUquid  prohibetw 
fieri  ex  directo,  prohibetur  et  per  obliquum  (m).  But  where,  a 
lessee  covenanted  not  to  assign  the  term,  whereby  it  could 
go  to  J.  S.,  it  was  held  that  an  assignment  by  him  to  J.  D. 
was  a  breach,  inasmuch  as  the  term  might  thereby  go  to 
J.  S.  (n). 

Such  assignments  only  without  consent  as  are  the  volun- 
tary act  of  the  lessee  amount  to  a  breach  of  the  covenant; 

» 

by,  2  W.  BUus.  766-7;  S.  C.  3  Wih. 
234. 

(I)  Anon.  1  Dy.  i5,  a.  ph  <1).  And 
Bee  Doe  dem.  CSieere  v.  Smith,  5  Taimi. 
795;  S.  C.  1  Mftrah.  359  ;  Abetnctod, 
2  Roee,  280. 

(m)  Co.  Lit  223,  b. 

(n)  Cumin  v.  Richardson,  I  Roi, 
Ab.  429.  pi.  4. 


> 

(g)  Boardman  v.  Mostyn,  6  Vee. 

467.    Church  v.  Brown,  15  Ves.  269. 

And  see  Folkingfaam  v.  Croft,  3  Anstr. 

700. 

(h)  Anon.  Mo.  11.  pi.  40. 

(0  Chunsh  V,  Brown,  16  Ves.  265. 

Doe  dem.  Mitchinson  v.  Carter,  8  Term 

Hep.  61. 

,          {k)  Crusoe  dem.  Blencowe  v.  Bug- 

1 

i 
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and,  therefore,  the  vesting  of  the  term  in  the  administrator 
of  the  lessee  on  his  intestacy  is  no  breach.  This  position, 
which  appears  to  have  been  taken  for  granted  firom  the  time 
of  Henry  the  Eighth  {o),  has  in  modem  times  been  expressly 
sflBrmed  by  the  Court  of  Common  Pleas  {p). 

The  same  law  obtains  with  regard  to  its  vesting  in  the 
ezecntor  (;).  But  where  a  lessee  for  years,  npon  condition 
that  he  should  not  grant  over  the  land  by  will,  or  otherwise, 
devised  it  to  his  executors,  it  was  held,  that  the  condition 
was  broken,  although  they  accepted  it  only  as  executors,  and 
not  as  devisees ;  because  the  lessee  had  done  as  much  as  in 
him  lay  to  grant  it  over  (r). 

So,  if  a  feme  lessee  subject  to  such  a  covenant  or  condition 
marry,  no  breach  or  forfeiture  will  be  occasioned  by  the  term 
vesting  in  her  husband  («).     And  in  all  probability  the  law  : 
would  be  the  same,  though  the  husband  should  take  the  term  1 
absolutely  by  survivorship,  notwithstanding   the    case    in  ( 
Moore  seems  to  consider  that  point  questionable. 

So,  if  a  lessee  for  years  under  such  a  restraint  be  outlawed,  • 
and  the  term  vest  in  the  patentee  to  whom  the  Crown  has  | 
granted  bona  et  cattaUa  felonum  (Qt 


(o)  Anon.  DaL  83.  pL  29.  1  Dy.  6,  b. 
n.  (i).  Thonihil  v.  King,  Gro.  Efiz. 
757.  Sir  Wm.  More's  caae,  Gro.  Eliz. 
26 ;  S.  C,  nom.  Moor  v.  Farrand, 
1  Leon.  3  ;  S.  C,  nom.  Smalpiece 
V.  ETanSy  1  And.  123.  Roe  dem. 
Gregson  v.  Harriaony  2  Term  Rep. 
425. 

(jb)  Gnifloe  dem.  Blencowe  «.  Bag- 
by,  3  Wils.  234-7 ;  S.  C.  2  W.  Blac  766. 

\q)  Fany  v.  Herbert,  1  Dy.  45,  b. 
pL  (3);.Cited,  1  RoL  214.  Palm.  498. 
Anon.  Dy.  6,  a.  pL  (1).  Anon.  Dy. 
152,  a.  pi.  (7).  Horton  v.  Horton, 
Cro.  Jae<  74.  Tamiton  v.  Bazrey, 
Poph.  106. 

(r)  Pany  v.  Herbert,  4  Leon.  5. 

(<)  Anon.  Mo.  11.  pi.  40.  Anon. 
Mo.  21.  pi.  71.  Moor  v.  Farraod,  1 
Leon.  3.  Anon.  Dy.  6,  a.  pL  1.    1  Dy. 


6,  b,  n.  (4).  Thomhfl  «.  King,  Cro* 
Elis.  757.  Typographical  errors  are 
nsnally  such  as  ^he  may  run  that 
reade^ ";  but  in  the  case  first  died  in 
this  note,  according  to  the  report  of  it 
in  the  2nd  edition  of  Moore,  A.n.  1688^ 
a  very  trifling  mistake  makes  the 
whole  diflerence  as  to  the  judgment 
of  the  court.  The  words  are  printed 
thus  :  ^  Mes  iatik  kuet  $oU  u  feme 
Bole  U  pruel  du  hartmn  egt  u  aafignnUJ* 
This  is  eyidently  a  misprint  for  **le 
pritel  du  baron  n*ett  u  tutiffniSu".  It 
is  correctly  printed  in  the  first  edition 
of  1663. 

(t)  Moor  V.  Farrand,  1  Leon.  3 ; 
S.G.,  nom.  Smalpiece  v.  Erans,  1  And, 
123-4.  And  See  Rex  v.  Robinson^ 
Wightw.  386. 
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And  the  resting  of  the  term  in  the  assignees  of  the  lessee 
on  his  bankruptcy  is  subject  to  the  same  rule  (u). 

But  this  must  be  distinguished  from  the  case  of  the  per- 
sonal occupation  of  the  lessee  constituting  an  ingredient  in 
the  original  limitation  of  the  term;  as  where  a  lease  is  made 
for  twenty-one  years  if  the  lessee  shall  so  long  continue  to 
dweU  with  his  family  and  servants  in  the  farm-house  demised. 
This  is  a  term  depending  for  its  continuance  on  the  personal 
occupation  of  the  lessee ;  and  is  of  the  same  class  as  a  lease 
for  twenty-one  years  if  the  lessee  shall  so  long  live;  and  the 
term  wiU  determine  if  the  lessee  become  bankrupt^  although^ 
in  invitum,  he  be  turned  out  of  possession  by  the  assignees, 
and  the  lease  be  sold  by  them  {x). 

Though  the  bankruptcy  of  a  lessee  supersedes^  in  favor  of 
general  creditors,  a  covenant  against  assigning  without 
license;  yet  if  a  party  havmganagreement  for  a  lease,  which 
is  to  contain  a  restrictive  covenant,  transfer  his  interest  as  a 
security  for  a  debt,  the  mortgagee  cannot  insist  upon  a 
specific  performance  of  the  contract  in  opposition  to  such  a 
clause  {y). 

And  here  we  may  notice,  that  if  the  original  lessee  (the 
bankrupt)  obtain  an  assignment  of  the  lease  from  the  party 
to  whom  it  Had  been^sold  under  the  commission,  no  forfeiture 
will  accrue  on  his  assigning  over  {z) 

The  same  rule  now  prevails  where  the  lease  is  taken  in 

(tt)  Grofloe  dem.  Blenoowe  v.  Bagby,  1   Rofis.  ft  Myl.  690.     Whitfield  v. 

8  Wilfl.  234-7  ;  S.C.  2  W.  Blac  766.  Prickett,  2  Keen,  608. 

Doe  dem.  Goodbehere  v.  Bevan,  3  Mau.  (x)  Doe  dem.  Lockwood  v,  Clarke, 

&  Selw.  853.  360 ;  S.  C.  abstracted,  8   East,  185.     Roe  dem.  Hmiter  «. 

2  ItDse,  456.  Philpot  v.  Hoare,  Ambl.  Galliers,  2  Term  Rep.  140.    And  see 

480;  S.  C.  2  Atk.  219.     GoriDg  v.  Doe  dem.  Duke  of  Norfolk  v.  Hawke, 

Warner,  2  Eq.  Ca.  Ab.  100.  pi.  3  ;  2  East,  481. 

S.  C.  7  Yin.  Ab.  85.  pi  9.   Weatherall  (y)  Weatherall  v.  Geering,  12  Yes. 

V,  Geering,  12  Yes.  504.     Onslow  v.  504. 

Corrie,   2    Madd.    330.     Doe    dem.  (g)  Doe    dem.    Cheere    v.    Smith, 

Cheere  v.  Smith,  5  Taunt.  795  ;  S.  C.  1  Marsh.  359;  S.  C.  5  Taunt.  795; 

1  Marsh.  359  ;   Abstracted,  2  Rose,  Abstracted,  2  Rose,  280.     Doe  dem. 

280.    Powell  V.  Lloyd,  2  Yo.  &  Jenr.  Goodbehere  v.  Bevan,  3  Mau.  &  Selw. 

372-8.    Aud  see  Lear  v.  Leggett,  2  353-8;  Abstracted,  2  Rose,  456. 
Sim.  479  ;  S.  C,  affirmed  on  appeal, 
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execution  under  a  warrant  of  attorney.  For  some  time  the 
point  was  very  doubtful,  in  consequence  of  the  incongruity  of 
the  early  cases  and  dicta  on  the  subject.  In  a  note  in  Dyer  {a), 
ascribed  to  L.  C.  J.  Treby,  citing  Lemard's  case,  25  Eliz. 
(for  which,  by  the  bye,  the  editor  of  Dyer's  Reports  searched 
in  yain,)  it  is  said :  "  A  man  leased  for  years,  upon  condition 
that  the  lessee  should  not  assign  it  over.  The  lessee  acknow-* 
ledged  a  statute ;  the  term  is  extended.  Walters  cited  this, 
resolved  to  be  a  breach  of  the  condition,  although  they  came 
in  in  the  post,  and  by  act  of  law.'' 

The  court  in  Largo's  case  {b)  entertained  the  same  opinion* 
A.  seised  of  lands  in  fee  devised  the  same  to  his  wife  until 
William  his  son  should  come  to  the  age  of  twenty-two  years, 
and  then  the  remainder  of  part  of  the  lands  to  his  two  sons 
A.  and  John ;  the  remainder  of  other  part  of  his  lands  to  two 
others  of  his  said  sons,  upon  condition  that  if  any  of  his  said 
sons,  before  William  should  come  to  the  age  of  twenty-two 
years,  should  go  about  to  make  any  sale  of  any  part,  &c.,  he 
should  for  ever  lose  the  lands,  and  the  same  should  remain 
over:  and  it  was  held,  that  if  the  devisee  had  entered  into  a 
statute  to  the  value  of  the  land  leased,  by  the  intent  of  the 
will  the  same  had  been  a  sale. 

On  the  other  hand,  we  meet  with  a  case  (c),  where  a  lease 
was  made  on  condition  that  the  lessee  his  executors  or  assigns 
should  not  in  any  manner  demise,  assign,  or  set  it  over,  with-> 
out  the  lessor's  consent ;  and  Mead  and  Periam  held,  that  if 
the  lease  had  been  extended  under  a  judgment  or  recog- 
nizanoe,  the  same  would  not  have  been  an  alienation  against 
the  tx>ndition ;  this,  however,  was  denied  by  another  of  the 
judges,  who  held,  that  the  execution  would  have  worked  a 
forfeiture,  quel  est  dure  come  semble,  adds  Anderson,  the 
reporter. 

But  the  question  is  now  settled,  as  well  by  the  remarks  of 


(a)  Dy.  6,  a.  S.  C,  noin.  Moor  v.  Famnd,  1  Leon.  3; 

(5)  Luge's  ease,  2  Leon.  82-3.  S.  C,  but  not  S.  P.,  nom.  Sir  WDliam 

(c)  Snudpieoe  v.  Etedb,  1  And.  123;      Motd's  case,  Gro.  Eliz.  26. 
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the  court  in  the  case  of  Crosoe  v.  Bugby  (d),  as  by  the  more 
recent  decision  in  Doe  v.  Carter  (e).  In  the  former^  where 
the  lessee  covenanted  not  to  assign,  transfer,  or  set  over,  or 
otherwise  do  or  pnt  away  the  indenture  of  demise,  or  the  pre- 
mises ;  and  it  was  contended  that  an  underlease  was  such  a 
doing  or  putting  away;  the  court,  after  premising  that  they 
always  looked  nearly  into  these  covenants,  said,  that  the 
devising  a  term  was  a  doing  or  putting  it  away;  that  the 
lessee  becoming  a  bankrupt  was  a  putting  or  doing  it  away ; 
that  a  dying  intestate  was  a  putting  it  away;  so,  being  in 
debt  by  confessing  a  judgment  and  having  the  term  taken  in 
execution,  was  the  like ;  but  none  of  these  amounted  to  an 
assignment,  or  to  a  breach  of  the  covenant  or  condition  (/)• 

Doe  dem.  Mitchinson  v.  Carter  {g)  was  an  express  judicial 
determination  of  the  question.  The  lease  contained  a  cove- 
nant by  the  lessee  that  he  would  not  let,  assign,  make  over, 
barter,  exchange,  or  otherwise  part  with  the  indenture,  or  the 
lands,  without  the  lessor's  license ;  and  a  right  of  re-entiy 
was  reserved  to  the  lessor  on  breach  of  any  of  the  covenants; 
and  it  was  held,  that,  as  the  words  in  the  lease  referred  only  to 
a  volimtary  assignment  by  the  lessee  himself,  and  as  judgments 
were  always  considered  as  passing  in  ifmium,  the  tenant  had 
not  been  guilty  of  a  breach  by  confessing  a  judgment  under 
which  the  premises  were  taken  in  execution.  If,  however, 
the  warrant  of  attorney  be  given  for  the  express  purpose  of 
having  the  term  taken  from  the  tenant,  it  would  occasion  a 
forfeiture  of  the  lease,  under  the  maxim  that  that  which  can- 
bot  be  done  per  directum  shall  not  be  done  per  obSgtmm  (A). 

But  as  taking  the  benefit  of  the  Insolvent  Debtors'  Act  is 
Hot  an  involuntary  act  on  the  part  of  the  lessee,  it  is  appre^ 


(({)  Crusoe  dem.  Blenoowev.Bugby,         (g)  Doe  dem.  Mitchinson  v.  Ourtei^ 

&  WilB.  234-7.  8  Term  Rep.  57.    And  see  Stanhope 

(e)  Doe  dem.  Mitchinson  v  Carter,  v.  Skeggs^  cited,  2  Term  Rep.  428. 4 SO; 

&  Term  Rep.  57.  and  Crusoe  dem.  Blenoowe  v.  Bngbjr, 

(/)  The  case  of  Crosoe  dem.  Blen-  3  Wils.  234-7;  S.  C.  2  W.  Blac  766. 

cowe  V.  Bugby  is  also  reported,  2  W.         (A)  Doe  dem.  Mitchinson  v.  Carter, 

Blac.  766 ;  but  these  dicta  of  the  court  sup. 

are  not  noticed. 
% 
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hended  that  the  vesting  of  the  term  in  the  assignee  would 
amonnt  to  a  breach  of  a  general  corenant  restraining  aliena- 
tion^ underletting^  &c.  The  case  of  an  insolvent  differs 
from  that  of  a  bankrupt  in  the  circumstance  of  the  former  I 
not  being  compellable  to  part  with  the  term;  and  hence  \ 
the  assignment  cannot  be  said  to  pass  against  him  in  in-  j 

Thus^  a  lessee  restrained  from  assigning  without  license 
can  have  assigns  only  of  two  sorts:  either  an  assign  approved 
by  the  landlord^  or  an  assign  by  appointment  or  designation 
of  law  (i). 

A  lease  was  made  subject  to  a  proviso  for  determination  in 
the  event  of  the  lessee  becoming  insolvent ;  and  it  was  con« 
tended  that  an  attainder  of  the  lessee  for  felony  was  a  for-* 
feitnre^  and  that  the  felony  was  a  continuing  breach^  and  not. 
wholly  waived  by  acceptance  of  rent ;  but  the  courts  without 
admitting  that  the  attainder  amounted  to  an  insolvency,  deter- 
mined, that,  even  if  it  were,  the  breach  was  contemporaneous 
with  the  conviction,  and  not  continuing;  and,  therefore,  that 
it  had  been  waived  in  toto  by  acceptance  of  rent  (Q. 

In  consequence  of  these  decisions,  it  is  not  an  uncommon  | 
practice  for  the  lessor  to  stipulate  for  the  determination  of 
the  lease  on  the  lessee's  becoming  bankrupt,  or  taking  the 
benefit  of  any  act  passed  or  to  be  passed  for  the  relief  of 
insolvent  debtors,  or  on  the  term  being  extended  or  taken  in 
execution.  And  no  doubt  now  exists  of  the  validity  of  such 
provisions  (m).  They  are  neither  in  contravention  of  any 
positive  law,  nor  so  unreasonable  with  regard  to  public  policy 
as  to  induce  the  courts  to  pronounce  them  invalid  (n).  They 
bear  no  resemblance  to  a  proviso  that  a  lease  shall  not  be 


o-> 


n  -,  *'i 


{ 


(«)  ShM  V.  Hale,  13  Vee.  404;  dted 
by  FtariE,  J^  4  Bing.  370-1.  Bnodon 
V.  Aston,  2  Yo.  &  CoL  V.  C.  24. 

(k)  Weatherall  v.  Geering,  12  Ves. 
313. 

(0  I>oe  dem.  Griffith  v.  Pritchard, 
5  Bam.  &  AdoL  765;  S.  0.  2  Nev.  & 
HAD.  489.    Doe  dem.  Eymui  v.  Eraiu, 


5  Barn.  &  CreB.  684. 

(m)  Doe  dem.  Mitchinaon  v.  Garter, 
8  Term  Rep.  61. 

(»)  Roe  dem.  Hunter  v.  Grallieara,  2 
Term  Rep.  133.  Church  v.  Brown^ 
15  Ves.  268.  Lord  Stanhope  v.  Skegg% 
cited,  2  Teim  Rep.  134.  138. 140. 428. 
430. 
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seised  under  a  commission  of  bankruptcy.  Such  a  proviso, 
being  repugnant  to  the  grant  itself,  could  not  be  supported  (o). 

In  a  late  case  {p),  a  lease  contained  a  proviso  that  if  the 
lessee,  his  executors  or  administrators,  or  either  of  them, 
should  become  bankrupt,  the  lessor  should  re-enter.  The 
lessee  died,  and  his  executor  became  bankrupt.  On  eject* 
ment  against  an  undertenant  of  the  lessee,  it  was  contended 
by  the  defendant,  that,  as  the  object  was  to  provide  against 
the  lease  falling  into  the  hands  of  the  bankrupt's  assignees, 
and  as  in  this  case  it  would  not  pass  to  the  assignees  of  the 
executor,  no  right  of  entry  accrued.  But  the  court  held,  that 
where  the  words  were  so  clear,  they  could  not  go  into  the 
question  as  to  the  intention  of  the  parties;  who  must  be 
bound  by  their  own  stipulations,  however  absurd  they  might 
.be.  A  rule  to  show  cause  why  a  new  trial  should  not  be  had 
was  afterwards  refused  by  the  court  of  Exchequer. 

Where  a  lease  contained  a  clause  for  re-entry  in  case  the 
term  of  years  thereby  granted  should  be  extended  or  taken 
in  execution,  and  before  the  end  of  the  term  the  sheriff 
entered  upon  the  premises  under  a  writ  of  extent  against 
the  lessees  at  the  suit  of  the  Crown,  held  an  inquisition, 
and  seised  the  lessee's  interest  into  the  King's  hands,  it  was 
held,  that  this  was  a  taking  in  execution  within  the  clause, 
and  that  the  lease  was  determined  and  forfeited  to  the 
lessor  (9). 

Where  a  party  held  certain  premises  under  an  agreement 
for  a  lease,  subject  to  a  proviso  for  re-entry  on  aliening  with- 
out license,  it  was  held,  that  an  assignment  by  him  of  all  his 
property  for  the  benefit  of  his  creditors,  which  was  afterwards 
avoided  as  an  act  of  bankruptcy,  by  the  issuing  of  a  com- 
mission against  the  tenant  previously  to  any  act  or  proceeding 
done  or  instituted  by  or  on  the  part  of  the  landlord,  either 
by  re-entry  or  otherwise,  did  not  operate  as  a  breach  of 


(0)  Roe  dem.  Hunter  v.  Gallien,  man  v,  David,  1    Crompt  Mees.   A. 

tap,  R08.  405 ;  S.  C.  5  Tyrw.  125. 

(p)  Doe  dem.  Williams  v.  Davies,  (q)  Rex  v.  Topping,  1  MeClel  &. 

6  Car.  &  Pa.  614.    Doe  dem.  Bridg-  Yo.  544. 


J 
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the  proviso^  and^  oonsequently,  that  an  ejectment  waa  not 
maintainable  (r) . 

And  where  a  lease  waa  made  to  two  for  years  upon  condi- 
tion that  they^  nor  either  of  them^  should, alien  any  part 
without  assent;  and  they  made  partitiouj  and  one  aliened  his 
part;  this  was  held  to  be  a  forfeiture  of  the  whole  («). 

The  cases  are  contradictory  on  the  subject  of  a  devise  of  a 
term  being  a  breach.  I  adopt  the  word  devise  in  preference 
to  bequest,  in  order  to  preserve  uniformity  of  expression  vrith 
the  books ;  though  the  latter  term^  as  applicable  to  a  lease  for 
years^  would  be  more  technical. 

The  majority  of  the  early  decisions  treated  a  devise 
without  license  as  a  breach  {t) ;  unless  the  devisee  were  also 
appointed  executor;  in  which  case^  as  the  assignment  was 
deemed  to  take  place  by  operation  of  law^  and  not  by  the  act 
of  the  party,  no  breach  was  occasioned  {u) ;  though,  according 
to  Boroughs  v.  Windsor  {v),  in  order  to  prevent  a  devise  of 
the  term  firom  operating  as  a  breach,  it  was  not  only  neces« 
sary  for  the  devisee  to  be  named  executor;  but  he  must  have 
entered  expressly  as  executor ;  for,  otherwise,  he  would  have 
been  deemed  to  enter  in  the  capacity  of  devisee.  And  Fen* 
ner,  J.,  said  that  the  case  had  been  so  decided  to  his  know- 
ledge. These  decisions  occurred  in  the  reigns  of  Henry  the 
8th ;  Edward  the  6th ;  Queen  Elizabeth ;  and  James  the  1st. 

In  Fox  V.  Swann(j?),  however,  which  is  the  next  case  on 
the  subject,  and  was  determined  about  the  8th  year  of  the 
reign  of  King  Charles  the  2nd,  it  was  said,  that  if  lessee 


(r)  Doe  dem.  Lloyd  v,  Powell, 
5  Barn.  &  Cree.  308;  S.  C.  8  Dow.  & 
Ry.  35;  S.  C,  m  Equity,  1  Yo.  &  Jerr. 
427;  2  Yo.  &  Jerv.  372. 

(#)  Gostwick'B  case,  Cro.  EUz.  163 ; 
1  Dy.  67,  a.  n.  (18). 

(0  Kmght  V.  Mory,  M.  T.  29  &  30 
Eliz.,  Cro.  Eliz.  60.  Parry  v.  Harbert, 
1  Dy.  45,  b.  pL  (3).  TaanUm  v.  Bar- 
rey,  37  Efiz.,  Poph.  106  ;  S.  C.  semb. 
Taunton's  case,  Ow.  14 ;  and  Bany 
V,  Stanton,  Cro.  Eliz.  330 ;  and  Beiry  v, 
IWmton,  Cro.  Eliz.  331.    Win4Mr  v. 

VOL.  II. 


Burry,  24  Eliz.,  1  Dy.  45,  b.  n.  (3). 
Borongbs  v.  Windsor,  semb.  S.  C, 
cited  by  Tanfield,  Mo.  351.  Anon. 
Dal.  83.  pL  29.  Horton  v.  Horton, 
Cro.  Jac.  74.  Barton  v.  Horton,  1 
Rol.  Ab.  428.  (V).  pi.  1. 

(tt)  Windsor  v,  Burry,  sup.  Bo- 
roughs v.  Windsor,  sup.  Taunton  v. 
Barrey,  Poph.  106. 

(v)  Boroughs  v.  Windsor,  sup. 

(x)  Fox  V.  Swann,  1  Sty.  482.  A.D. 
1655. 
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for  years  coyenonted  not  to  assign  without  lessor's  consent  in 
writings  and  afterwards  without  such  consent  devised  the 
term  to  I.  S.^  this  was  not  a  breach  of  the  covenant^  for  a 
devise  was  not  a  lease. 

No  mention  (at  least  as  far  as  I  can  discover)  is  made  of  the 
point  from  this  time  until  the  reign  of  King  Greorge  the  Srd, 
when  the  court  of  Common  Pleas  incidentally  declared  that 
the  devising  of  a  term  was  not  a  breach  of  a  covenant  not  to 
assign^  transfer^  or  set  it  over^  or  otherwise  do  or  put  away 
the  indenture  of  demise^  or  the  premises  therein  comprised  (y) ; 
and  that  position  has  since  been  noticed  with  approbation  by 
Mr.  Justice  Bayley,  in  the  court  of  King's  Bench  (z). 

The  better  opinion,  therefore,  is  in  favor  of  the  lessee's 
right  to  dispose  of  the  term  by  will.  But,  as  the  early  and 
late  authorities  are  at  variance,  the  lessee  will  act  wisely  in 
obtaining  the  lessor's  license,  and  thus  avoid  the  chance  of 
litigation. 

But  if  the  words  expressly  restrain  him  from  granting  over 
the  land  by  will  or  otherwise,  and  he  devise  the  same  to 
his  executors  (a) ;  or  if  he  be  restrained  from  devising  it  to 
any  other  than  his  sons  or  daughters,  and  he  devise  it  to  a 
stranger  (b);  in  each  of  these  cases  the  covenant  or  condition 
will  be  broken ;  although,  in  the  former,  the  executors  accept 
the  devise  in  the  character  of  executors  only,  and  not  as 
devisees ;  and  though,  in  the  latter,  they  refase  their  assent 
to  the  devise ;  the  lessee  having  done  all  in  his  power  to  dis- 
pose of  the  term  contrary  to  the  covenant  or  condition. 

It  is  clearly  settled  that  a  covenant  not  to  assign  without 
license  will  not  be  broken  by  a  mere  advertisement  for  sale  (c). 

Nor  by  the  deposit  of  the  lease  by  way  of  mortgage  (df). 


(y)  Crusoe  dem.  Blencowe  v.  Bugby, 
11  Geo.  3.  1771,  3  Wila.  234-7.  The 
caae  \b  also  reported  in  2  W.  Blac. 
766 ;  but  this  point  is  not  noticed.  Fox 
V,  Swann  was  quoted  by  counsel. 

(«)  Doe  dem.  Goodbehere  v.  Bevan, 
3  Mau.  &  Selw.  353.  361  ;  S.  C.  ab- 
stracted, 2  Rose,  456. 


(a)  Parry  v.  Heibert,  4  Leon.  5. 

(b)  Burton  v.  Horton,  1  RoL  Ab. 
(V.)  pi.  1. 

(c)  Gourlay  v.  The  Duke  of  Somer- 
sety  1  Ve&  &  B.  68.  Ex  parte  Cocks, 
In  the  matter  of  Hand,  2  Deac.  14. 

(d)  Doe  dem.  Pitt  t'.  Laming,  1  Ry. 
&  Mood.  36.    Doe  dem.  Pitt  v.  Hogg, 
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Nor  by  the  grant  of  an  underlease ;  as  the  word  a$9ign 
signifies  a  total  alienation  of  the  term ;  and  an  underlease 
confers  but  a  partial  interest  {e). 

But  an  assignment  is  a  breach  of  a  covenant  not  to  let^  set, 
or  demise,  the  premises  for  all  or  any  part  of  the  term  (/). 

Hence,  an  express  provision  is  requisite  to  prevent  under- 
letting. In  Boe  dem.  Gregson  r.  Harrison  (g),  it  was  con- 
tended, that  a  covenant  not  to  set,  let,  or  assign  over,  referred 
to  a  parting  with  the  whole  term  only ;  as  the  word  over^  it 
was  said,  governed  all  the  preceding  words ;  that  it  was  nuga- 
tory as  applied  to  assign  alone,  for  assigning  necessarily  im- 
plied a  parting  with  the  whole  interest ;  but  the  court  held, 
that  the  word  over  was  annexed  to  the  word  assign;  the 
covenant  necessarily  meaning  that  if  the  lessee  parted  with 
the  premises  even  for  a  part  of  the  term^  his  lease  should  be 
Tacated.  The  case  in  S  Wilson  (K),  said  BuUer,  J.,  though  a 
pretty  strong  one,  does  not  come  up  to  this ;  for  there  the 
word  let  is  not  used;  but  that  is  a  material  word  here,  and 
we  cannot  reject  it(t)« 

A  lease  was  granted  for  three  Uves,  with  a  proviso  that  if 
the  lessee,  his  executors  or  assigns,  should  at  any  time  lease 
the  premises  for  more  than  seven  years,  except  it  should  be 
by  his  or  their  last  will,  and  to  and  for  the  use  of  any  wife  or 
child,  without  the  license  of  the  landlord  in  writing,  it  should 
be  lawful  for  him  to  re-enter.  The  plaintiff,  being  entitled 
under  the  will  of  his  fstther,  the  lessee,  leased  for  fourteen 
years  without  license;  and,  on  being  threatened  with  an 
ejectment,  brought  his  bill  to  be  quieted,  and  for  an  injunc- 


1  Qur.  &  Pa.  160  ;  S.  C.  4Dow.  &  Ry. 
226.  See  Doe  dem.  Groodbehere  v, 
Bersn,  3  Man.  &  Selw.  853 ;  S.  C. 
abstracted,  2  Rofle,  456.  Bowser  v. 
Colby,  1  Hare,  109.    Ex  parte  Drake, 

1  Mont.  Deae.  &  De  Gex,  539. 

(e)  Crusoe  dem.  Blencowe  v.  Bogby, 

2  W.  Blac  706  ;  S.  C.  3  Wils.  234. 
Jakbert  v.  The  Duke  of  Clumdos,  1 
Eden,  372,  cited  in  Wilson,  as  JoUibert 
V.  The  Dnke  of  Chandoe.    Chnrch  v. 


Brown,  15  Ves.  265.  Kinnersley  v. 
Orpe,  I  Dongl.  56.  Holford  v.  Hatch,  1 
Dougl.  1 83.  Brewer  V.Hill,  1  Anstr.  4 1 3. 

(/)  Greenaway  v.  Adams,  12  Ves. 
395.  400.  Berry  v.  Tannton,  Cro. 
Eliz.  831. 

{g)  Roe  dem.  Gregson  v,  Harrison, 

2  Term  Rep.  425. 

(h)  Crusoe  dem.  Blencowe  v.  Bngby, 

3  Wils.  234;  S.  C.  2  W.  Blac.  766. 
(•)  2  Term  Rep.  430. 
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tion.  Lord  Northington  declared  his  opinion^  tlat  the  lease 
was  not  a  breach  of  the  condition;  because  it  was  not  for  a 
certain  time  of  duration^  life  being  uncertain;  and  the  lease 
was  not,  nor  could  be  for  fourteen  years  absolutely,  in  all 
events,  but  must  determine  with  the  life  interest  in  the 
lessor  {k). 

But  where  a  lease  contained  a  proviso  for  re-entry  in  case 
the  lessee  should  assign  or  otherwise  part  with  the  indenture 
of  lease,  or  the  premises,  for  the  whole  or  any  part  of  the 
term ;  the  court  held  that  a  right  of  entry  was  occasioned  by 
the  grant  of  an  underlease  (Q. 

If  a  landlord  have  a  covenant  against  both  assigning  and 
underletting,  the  tenant  by  an  agreement,  neUher  assigning 
nor  underletting,  may  put  another  person  in  possession  of  the 
premises,  without  being  guilty  of  a  breach  (m). 

Hence,  the  covenant  sometimes  extends  to  prohibit  the 
lessee  from  parting  with  the  possession  of  the  premises ;  nor 
can  any  legal  objection  be  raised  to  such  a  stipulation  (n). 

A  covenant,  however,  not  to  part  with  the  possession  of 
the  premises,  is  not  broken  by  parting  with  the  possession  of 
a  part  (o).  But  where  the  lessee  of  a  house  and  twenty  acres 
of  land,  subject  to  a  proviso  that  he  should  not  parcel  out 
any  of  the  lands  from  the  house,  demised  the  house  and  ten 
acres  of  the  land  to  another,  reserving  the  other  ten  acres  to 
himself;  it  was  held,  that  the  proviso  was  broken,  though  it 
was  suggested  that  this  was  rather  a  parcelling  out  of  the 
house  from  the  land,  than  the  land  from  the  house  (/?). 

In  Roe  dem.  Dingley  v.  Sales  (q),  a  lessee  under  a  covenant 


(k)  Northcote  v,  Duke,  Ambl.  51 1  ; 
6.  C.  2  Eden,  319. 

(/)  Doe  dem.  Holland  o.  Woraley, 
1  Campb.  20.  Granger  v.  Grayenor, 
3  Dy.  308,  b.  n.  (75). 

(m)  Church  v.  Brown,  1 5  Yes.  265. 
And  see  Williams  v.  Cheney,  3  Ves.  61. 

(n)  Roe  dem.  Hunter  v.  Galliers,  2 
Term  Rep.  140.  And  see  Doe  dem. 
Lockwood  V,  Clarke,  8  East,  185  ;  and 
Doe  dem.  Ambler  v,  Woodbridge,  9 


Bam.  &,  Ores.  376 ;  S.  0.  4  Man.  & 
Ry.  302. 

(o)  Church  «.  Brown,  15  Yea.  265. 
Collins  V.  Sillye,  Sty.  265. 

(p)  Marsh  v.  Cnrteis,  Mo.  425 ; 
S.  C.  Cro.  Eliz.  628;  2  And.  42;  S.  C, 
nom.  March  v.  Curies,  2  And.  90; 
Noy,  7. 

(q)  Roe  dem.  Dingey  v.  Sales,  1 
Mau.  &  Selw.  297. 
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not  to  demise,  lease,  grant,  or  let,  the  premises,  or  any  part 
thereof,  or  convey,  aUen,  assign,  or  set  over,  the  indenture, 
or  his  or  their  estate  therein,  or  any  part  thereof,  to  any 
person  or  persons  whomsoever,  for  all  or  any  part  of  the  said 
tenn,  without  the  lessor's  license  in  writing,  let  a  person  of 
the  name  of  Fincheon  into  the  occupation  of  part  of  the 
premises  under  the  following  terms: — ^Hhat  he  (Fincheon) 
should  have  the  use  of  the  back  chamber,  exclusive  of  his 
(the  lessee's)  family,  the  saw-lodge,  the  whole  length  of 
the  cow-shed  to  the  stable,  and  any  part  of  the  yard  for 
laying  timber,  or  otherwise :  Fincheon  to  have,  jointly  with 
the  lessee's  family,  the  use  of  the  other  part  of  the  house, 
as  also  the  garden;  which  premises  Fincheon  is  to  deliver  up 
on  being  required  so  to  do,  on  having  three  months'  notice 
from  the  lessee;  and  it  was  agreed  that  the  said  parties 
should  enter  into  partnership  in  the  business  of  general  shop- 
keeper ;  each  to  bring  in  an  equal  sum  of  money,  and  equally 
divide  the  profits  of  the  goods  sold  therein,  as  well  as  the 
produce  of  the  garden."  And  the  court  held  this  to  be  a 
parting  with  the  exclusive  possession  of  part  of  the  premises, 
and  to  work  a  forfeiture  of  the  lease. 

But  if  a  lessee  covenant  not  to  grant  any  underlease  or 
leases  for  any  term  or  terms  whatsover,  or  let,  set,  assign, 
transfer,  set  over,  or  otherwise  part  with,  the  premises,  or  his 
or  their  term  or  interest,  or  any  part  thereof,  he  may,  with- 
out danger  of  a  forfeiture,  permit  to  a  lodger  the  exclusive 
enjoyment  of  a  room.  Lord  EUenborough  ridiculed  the 
idea  of  an  application  to  a  landlord  for  a  license  to  take 
lodgers  (r). 

A  covenant,  however,  by  the  lessee  not  to  alter,  convert,  or 
use  the  rooms  of  the  house  demised  then  used  as  bed  rooms,  or 
either  of  them,  into  or  for  any  other  use  or  purpose  than  bed 
or  sitting  rooms,  for  the  occupation  of  himself,  his  executors, 
&c.,  without  the  license  of  the  lessor  in  writing,  was  held  to 


(r)  Doe  dem.    Pitt  v.  Lammg,  4     Baron  Parke  od  this  case,  in  Green- 
Campb.  73.    Bat  aee  the  remarks  of     slade  v.  Tapscott,  next  page. 
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be  broken  by  the  letting  of  part  of  tbe  house  to  a  lodger 
who  entered  into  the  occupation  of  the  rooms  («). 

In  a  recent  case  {i),  an  agreement  for  a  lease  contained  a 
reddendum  of  the  yearly  rent  of  80/.,  and  also  the  farther 
yearly  rent  of  10/.  for  every  acre,  and  so  in  proportion  for 
any  less  quantity,  of  any  part  of  the  meadow  or  ancient 
pasture  ground  which  the  lessee  should  let,  assign,  or  demise, 
or  sifffer  to  be  occupied  by  any  person  without  the  consent  of 
the  lessor;  and  there  was  also  a  provision  that  the  lessee 
should  not  commit  waste  on  the  premises;  but  should,  on  the 
contrary,  use,  occvpy,  dress,  and  manure  the  same  according 
to  the  custom  of  the  country,  and  the  rules  of  good  husbandry. 
At  the  trial,  it  was  proved  that  the  defendant  had  permitted 
several  persons  to  take  small  portions  of  the  demised  pre- 
mises for  the  purpose  of  raising  crops  of  potatoes,  the  land 
being  ddivered  up  again,  after  having  been  used  for  this 
purpose  about  six  months;  and  evidence  was  given  of  its  being 
the  custom  of  the  country  for  farmers  to  let  out  their  lands 
in  this  manner  for  the  purpose  of  raising  a  crop  of  potatoes. 
It  was  argued,  that  the  clause  as  to  occupation  was  to  be  con- 
strued with  reference  to  other  parts  of  the  instrument;  and 
from  one  of  the  clauses  it  appeared  that  the  defendant  was 
to  occupy  according  to  the  custom  of  the  coimtry,  that  custom 
being  for  farmers  so  to  appropriate  portions  of  their  land. 
But  it  was  held  that  a  breach  had  been  committed.  Baron 
Alderson  thought  that  the  words  **  according  to  the  custom 
of  the  country ''  referred  to  the  mode  of  cultivation,  and 
not  to  the  practice  of  suffering  the  lands  to  be  occupied 
in  the  manner  in  question;  and  the  whole  court  considered 
that  the  fact  of  the  existence  of  such  a  custom  might  have 
been  the  very  ground  upon  which  the  proviM),  with  r^ard 
to  the  occupation  of  the  premises  by  other  persons,  was 
inserted. 

In  distinguishing  this  case  from  Doe  dem.Pitt  v.  Laming  (m), 

(#)  Doe    dem.    Ambler   v.   Wood-         (0  Graenaladev.TapBoottylCrQnipt 
bridge,  9  Barn.  &  Cree.  376  ;  S.  C.  4      Mees.  &  Hoe.  65 ;  &  a  4  1>rw.  566. 
Mao.  &  Ry.  302.  («)  4  Gampb.  73. 
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Baron  Parke  said(jr) : — ^^'It  is  more  difficult  to  say  that  Doe  t;« 
TiaTniiig  is  not  applicable.  There^  however^  the  demise  was 
of  a  coffee-house,  and  unless  there  was  a  distinct  agreement 
with  the  lodger  for  the  occupation  of  the  particular  room,  it 
msLj  be  said  he  had  not  such  an  exclusive  possession  of  it  as 
would  have  entitled  him  to  maintain  trespass.  If  there  had 
been  any  such  distinct  demise,  then  it  would  have  resembled 
the  case  of  a  ready  furnished  lodging,  and  the  act  might  have 
come  within  the  terms  of  the  covenant.  In  this  view,  the 
case  of  Doe  v.  Laming  may  be  supported ;  but  I  cannot  say 
that  the  grounds  upon  which  Lord  EUenborough  decided  that 
case  appear  to  be  satisfactory  to  my  mind.'' 

Baron  Alderson  gave  no  opinion  upon  the  authority  of  Doe 
V,  Laming,  which  (he  said)  might,  perhaps,  be  supported 
upon  the  peculiar  facts  of  the  case. 

We  may  next  inquire  upon  whom  the  covenant  will  be 
binding. 

In  well  drawn  leases,  the  covenant  restraining  assignment 
without  license  is  inserted  among  the  other  covenants  on  the 
lessee's  part;  and  afterwards  a  proviso  is  introduced  for 
re-entry  on  breach  or  non-performance  of  any  of  the  cove- 
nants therein  contained.  The  right  of  re-entry,  therefore, 
cannot  arise  unless  the  covenant  be  broken.  Almost  all  the 
cases  have  arisen  on  conditions  in  restraint  of  assignment, 
and  not  on  covenants;  but  it  is  apprehended  that  the  parties 
who  would  be  bound  by  a  condition  would  be  equally  bound 
by  a  covenant;  for  instance,  a  mere  personal  covenant  by 
a  lessee  not  to  assign  would  be  equivalent,  in  point  of  lien, 
to  a  condition  that  he  should  not  assign;  and  a  covenant 
that  he,  his  executors  or  admimstrators,  would  not  assign, 
would  have  the  same  effect,  in  point  of  lien,  as  a  condition 
that  he,  his  executors  or  administrators,  would  not  assign. 
It  is  also  apprehended  that  the  acts  which  would  amount  to 
a  breach  of  the  condition  would  also  operate  as  a  breach  of 
the  covenant.    The  difference,  therefore,  between  conditions 

(x)  1  Crompi  Mem.  &  Ros.  59;  4  Tyrw.  569. 
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and  covenants  seems  to  be  immaterial^  when  considered  with 
reference  to  the  person  bound  by  the  engagement,  or  to 
the  act  which  will  be  deemed  a  breach;  but^  considered 
with  reference  to  the  dispensation  with  the  condition  or  cove- 
nant effected  by  a  license  to  assign^  the  difference  becomes 
important,  as  we  shall  have  occasion  to  observe  in  a  future 
page  (y). 

The  lessee,  of  course,  is  bound  by  his  own  covenant ;  and 
if  he  assign  without  license,  the  lessor  may  either  bring  an 
action  of  covenant  for  damages,  to  which  only  the  mere  cove- 
nant entitles  him  {z) ;  or  an  ejectment  under  the  proviso  for 
re-entry  on  breach  of  the  covenant,  and  thus  put  an  end  to 
the  tenancy  at  once.  The  latter  course  is  almost  universally 
preferred^  on  account  of  the  difficulty  of  proving  the  amount 
of  damage  sustained.  Still,  however,  the  lessor  can  exerdse 
his  option.  And  although  he  may  during  the  term  have 
evicted  the  lessee  from  part,  the  latter  is  liable  to  an  action 
for  assigning  the  remainder  without  license  (a). 

Whether  the  executors  or  administrators  of  the  lessee  are 
bound  must  in  a  great  degree  depend  upon  the  wording  of 
the  covenant  or  condition. 

By  the  form  of  the  covenant  now  generally  used,  the  lessee 
is  made  to  engage  for  himself,  his  heirs,  executors,  adminis- 
trators, and  assigns,  that  neither  he,  nor  his  executors,  admi- 
nistrators, or  assigns,  wiU  assign,  &c.,  without  the  leave  of  th€ 
lessor,  his  heirs  or  assigns,  or  his  executors,  administrators, 
or  assigns,  according  to  the  nature  of  the  reversion.  Some 
doubt  was  formerly  entertained,  whether  a  clause  restrain- 
ing alienation  by  the  executors,  administrators^  or  assigns  of 
the  lessee,  was  not  in  itself  repugnant  and  void  in  a  lease 
granted  to  the  lessee,  his  executors,  administrators,  and 
assigns  (i);  but  that  point  has  long  been  set  at  rest;  and 
there  is  no  more  repugnancy  in  a  lease  to  a  man  his  execu- 

(y)  Po6t»  p.  267,  et  aeq^  under  the  Bung.  13  ;  S.  C.  9  J.  B.  Mo.  46. 
diyision,  whether  the  coveiuuit  runs  (a)  Ck)llm8  v.  Sillye,  Sty.  265. 
with  the  land.  (6)  See  Stanhope  v,  SkeggSy  cited,  3 

(z)  Doe  dem.  Willaon  »,  Phillips,  2  Term  Rep.  134.  138.  140.  428.  430. 
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tors,  administrators,  and  assigns,  with  a  proviso  or  covenant 
restraining  assignment  without  the  lessor's  license,  than  in 
an  estate  to  a  man  and  his  heirs,  with  a  subsequent  restric- 
tion to  heirs  of  a  particuhur  description.  The  assigns  must 
be  understood  to  be  such  as,  upon  the  whole  taken  together, 
the  lessee  may  lawfully  have :  viz.,  assigns  with  license  (c). 

If  the  covenant  be  merely  personal ;  for  example,  if  the 
lessee  covenant  that  he  will  not  assign  during  his  life  {d);  or, 
without  confining  the  restraint  to  his  Ufe,  that  he  (without 
naming  his  executors,  administrators,  or  assigns,)  will  not 
assign  {e) ;  the  death  of  the  lessee  determines  the  engagement, 
and  his  representatives  may  dispose  of  the  term  without  the 
lessor's  license. 

If  the  covenant  extend  the  restriction  to  the  executors  and 
administrators  of  the  lessee ;  as  if  he  covenant  that  neither 
he,  nor  his  executors  nor  administrators,  shall  assign,  the  ex* 
ecutors  and  administrators  wiU  be  restrained,  at  least  at  law, 
from  assigning  without  license  (/),  even  for  payment  of 
debts  (^).  And  it  is  the  better  opinion,  that  an  administrator 
will  be  bound  as  an  assignee  in  law,  though  the  covenant  be 
that  the  lessee  his  executors  or  assigns  will  not  alien  (A). 

It  appears,  however,  that  equity  wiU  relieve  against  the 
forfeiture,  where  the  assignment  is  for  payment  of  debts. 
The  reports  of  the  cases  on  the  point  are  not  sufficiently 
clear  to  warrant  a  positive  assertion.  The  first  (i)  was  decided 
in  the  early  part  of  the  reign  of  King  Charles  the   2nd. 


(e)  Per  Sir  Wm.  Grant  in  Wea- 
thenOl  V.  Geering,  12  Ves.  604.  511. 
And  see  Roe  dem.  Gregson  v.  Hairi- 
Km,  2  Term  Rep.  425.  Vere  v.  Love- 
den,  12  Vee.  183. 

{d)  Parry  v.  Hazbert,  1  Dy.  45,  b. 
pi.  (3). 

(e)  AnoiL  Mo.  11.  pL  40,  Anon.  1 
Dy.  66,  a.  pL  (8).  Roe  dem.  Gregson 
V.  Harrison,  2  Term  Rep.  425-9. 

(/)  Roe  dem.  Gregson  v.  Harrisony 
2  Term  Rep.  425.  Doe  dem.  Goodbe- 
here  v.  Bevan,  3  Man.  &  Selw.  357. 
360.    Norihoote  v.  Duke,  Ambl.  511  ; 


S.  a  2  Eden,  319.  Doe  dem.  WH- 
liazns  v.  Davies,  6  Car.  &  Pa.  614.  Doe 
dem.  Bridgman  v,  David,  1  Crompt 
Mees.  &  Ros.  405  ;  S.  C.  5  Tyrw.  125. 

(ff)  Lloyd  V.  Crispe,  5  Taunt  249. 

(h)  Anon.  DaL  83.  pi.  29.  Sir  Wm. 
More's  case,  Cro.  Eliz.  26;  S.  C, 
nom.  Moor  v.  Farrand,  1  Leon.  3 ; 
S.  C,  nom.  Smalpiece  v,  Evans,  1 
And.  123.  Anon.  2  Dy.  152,  a.  pi.  7. 
1  Dy.  6,  b.  n.  (4).  Anon.  Mo.  44.  pi. 
136. 

(t)  Cox  V,  Brown,  1  Rep.  in  Ch.  170. 
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The  bill  was  to  be  relieved  against  the  forfeiture  of  a  lease 
in  which  there  was  a  covenant  that,  if  the  lessee  should  let 
the  premises  for  any  longer  than  three  years,  except  to  his 
wife  or  children,  without  license  of  the  lessor  or  his  assigns 
first  had,  the  lease  should  be  void.  It  stated,  that  the  de» 
fendants  had  entered  upon  the  premises,  on  pretence  that  the 
executrix  of  the  lessee  (/)  did  alien  the  same  to  the  plaintiflf 
without  Ucense,  and  had  ousted  the  plaintiff  who  purchased 
the  same.  The  court,  on  reading  precedents,  forasmuch  as 
the  executrix  {k)  sold  the  lease  for  payment  of  debts  to  which 
the  same  was  liable,  and  if  she  had  not  been  executrix  there 
had  been  no  forfeiture,  decreed  the  plaintiff  to  be  relieved 
against  the  said  forfeiture. 

In  the  other  case  (/),  which  came  on  in  the  year  1 791,  Lord 
Thurlow  said,  that  he  had  always  taken  it  as  clear  law,  that 
if  A.  let  a  farm  to  B.,  with  covenant  not  to  alien,  and  B. 
died,  his  executors  might  dispose  of  it.  It  was  an  alienation 
by  the  act  of  God ;  and  he  remembered  that  Lord  Camden 
entered  into  the  question  much  in  the  same  way.  In  the 
case  of  a  lease  for  years  to  A.,  he  said,  it  goes  to  his  executor, 
not  by  way  of  limitation,  as  in  the  case  of  a  remainder  over, 
&c.,  but  as  coming  in  the  place  of  the  lessee. 

The  reports,  however,  are  very  obscure;  nor  does  it  appear 
whether,  by  the  words  of  the  covenants,  the  restraint  was 
extended  to  the  executors  and  administrators  of  the  lessee, 
or  was  confined  to  him  personaUj. 

In  the  late  case  of  Maule  v.  The  Duke  of  Beaufort  (m), 
the  point  arose,  but  was  not  determined,  for  want  of  proper 
parties  to  the  bill,  and  the  suit  was  finally  compromised. 

In  Phillips  V.  Everard(n),  it  appeared  that  a  lease  had  been 
granted  by  the  plaintiff  to  one  Daulton  for  ten  years,  with  a 
restrictive  clause  against  assignment  without  license.  Everard 
contracted  to  purchase  part  of  the  premises  with  the  consent 

(j)  It  18  exectUon  of  the  Umor  in  the  (f)  Seen  v.  Hind,  1  Yes.  Jnn.  294. 

report,  but  evidently  a  mistake.    The  (m)  Maule  v.  The  Duke  of  Beanfort, 

error  is  in  both  editions.  1  Rnss.  349. 

{k)  It  is  ejcwmtwri  in  the  report.  (n)  Phillips  v,  Everard,  5  Sim.  102. 
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of  the  plaintiff^  who  also  agreed  to  grant  him  a  reyersionary 
term  of  seyen  or  ten  years  on  the  expiration  of  the  lease. 
Eyerard  having  died  before  the  reversionary  lease  was  granted, 
the  plaintiff  applied  to  the  defendants,  his  executors,  to  com- 
plete the  contract,  offering  to  permit  the  covenants  which 
were  to  be  entered  into  on  their  parts  to  be  so  qualified,  that 
the  defendants  might  be  no  farther  liable  thereon,  than  they 
would  have  been  on  the  covenants  which  ought  to  have  been 
entered  into  by  the  testator  in  case  a  proper  lease  had  been 
made  to  him  in  his  lifetime,  and  he  had  executed  a  counter- 
part thereof;  and  on  their  refusal  the  bill  was  filed.  It  was 
objected  on  their  part,  that  if  they  took  the  further  lease 
they  must  assign  it ;  and  that  it  was  impossible  to  frame  the 
covenants  in  the  way  prc^osed;  but  the  court  decreed  a 
specific  performance  of  the  contract,  with  a  reference  to  the 
master  to  settle  the  lease. 

In  Northoote  v,  Duke  (o).  Lord  Northington  said,  that  a 
party  takins  an  estate  as  executor  was  like  the  case  of  an  heir 
Eg  a  fr^hold,  and  onght  to  have  notice  of  a  condition,  in 
order  to  affect  his  interest  by  way  of  forfeiture  for  breach  of 
the  condition  {p).  He,  therefore,  held,  where  a  lease  for  three 
lives  was  granted,  with  a  condition  restraining  alienation  for 
more  than  seven  years  without  license,  that  a  lease  without 
license  for  fourteen  years  by  the  executor,  who  had  no  notice 
of  the  particular  circumstances  of  the  original  lease,  the  in- 
strument being  in  the  hands  of  another  person,  if  a  forfeiture 
at  law,  might  be  relieved  against  in  equity. 

How  far  the  assigns  of  the  lessee  are  bound,  or,  in  other 
words,  whether  the  covenant  runs  with  the  land,  is  next  to 
be  considered. 

In  examining  the  point,  the  reader  may  be  referred  to  the  \ 
distinction  already  taken  {q)  between  involuntary  assigns,  or  '. 
such  as  are  pressed  upon  the  lessee  by  process  and  operation 


(•)  Northoote  v.  Dnke,  AmbL  511  ;         (p)  SeeBurleton  v.  Humfrey,  Ambl. 
&  C.  2  Eden,  319.  258. 

(q)  Ante,  p.  250  of  this  volume. 
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of  law;  and  voluntary  assigns^  who  take  under  an  alienation 
by  his  own  direct  and  spontaneous  act. 
I  It  has  repeatedly  been  held,  as  well  at  law  {r),  as  in  equity  (s) 
\  that  the  former  are  not  bound;  and,  therefore,  that  the 
assignees  of  a  lessee  becoming  bankrupt  may  assign  over 
without  the  permission  of  the  lessor,  notwithstanding  the 
covenant  expressly  extends  to  bind  assigns;  though  mere 
colourable  or  fictitious  assignments  cannot  be  supported  (/). 
But  where  a  lease  for  years  was  made  to  a  woman  upon  con- 
dition that  she,  her  executors,  administrators,  or  assigns, 
should  not  assign  without  the  lessor's  leave,  and  she  married 
and  died,  her  husband  was  held  to  be  within  the  danger  of 
the  condition,  and  could  not  assign  without  being  guilty  of 
a  breach  {u).  And  where  the  king  granted  to  a  subject  bona 
et  cataUa  fehnum,  and  a  lessee  for  years,  upon  condition  that 
neither  he,  his  executors,  administrators,  or  assigns,  would 
assign  without  the  lessor's  license,  was  outlawed,  upon  which 
the  patentee  entered,  Periam  J.,  held,  that  the  patentee  was 
not  bound  by  the  condition;  but  Meade  was  of  a  contrary 
opinion,  for  he  thought  that  the  condition  should  go  with 
the  land  {x). 

But  the  liability  of  the  voluntary  assigns  of  the  lessee  is 
not  so  easily  disposed  of.  Supposing  the  lessee  to  have 
assigned  his  term  with  license,  the  question  arises,  is  the 
necessity  for  a  future  license  wholly  dispensed  with ;  or  must 
a  new  license  from  the  lessor  be  obtained  previously  to  such 
assignees  assigning  over? 
As  to  a  condition,  it  is  perfectly  established  that  once  dis- 


(r)  Cnuoe  dem.  Blencowe  v.  Bugby, 
3  Wils.  234-7  ;  S.  C.  2  W.  Blac.  766. 
Doe  dem.  Goodbehere  v.  Beyan,  8  Mao. 
&  Selw.  353;  Abstracted,  2  Rose,  456. 
Ex  parte  CockB,  in  re  Hand,  2  Deac.  14. 

(<)  Philpot  V.  Hoare,  AmbL  480  ; 
S.  C.  2  Atk.  219.  Goring  v,  Warner, 
2  £q.  Ca.  Ab.  100.  pi.  3  ;  S.  C.  7  Yin. 
Ab.  85.  pL  9.  Weatherall  v.  Geering,  12 
Yes.  512.    Onslow  v,  Corrie,  2  Madd. 


34 1 .  £x  parte  Baglehole,  in  re  Bagle- 
hole,  1  Rose,  432.  Ex  parte  Shennan, 
Mre.  Champney,  1  Back,  462. 

(f)  Philpot  o.  Hoare,  sup. 

(tt)  Moor  V.  Farrand,  1  Leon.  3. 
Thomhil  v.  King,  Cro.  Eliz.  757. 
Anon.  Dy.  6,  a.  pL  (1). 

{x)  Moor  V.  Farrand,  1  Leon*  3; 
S.  C.,  nom.  Smalpiece  v.  Evans,  1  And. 
123^. 
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pensed  with(y) ;  or  dispensed  with  in  part  only  (z) ;  or  in  fayor 
of  one  of  several  joint  lessees ;  or  of  a  particular  assignee  (a) ; 
it  is  dispensed  witli  for  ever. 

And,  on  the  same  principle,  it  has  been  determined,  that 
if  a  lease  be  granted  on  condition  of  forfeiture  in  case  the 
lessee  should  alien  to  any  other  than  A.  B.,  and  the  lessee 
assign  to  him ;  he,  A.  B.,  may  assign  over  to  whom  he  pleases ; 
for  by  the  first  assignment  the  estate  became  absolute  in 
A.  B.  (4). 

In  Dumpor^s  case  (c),  which  is  the  leading  one  on  the  point, 
a  lease  was  granted  for  years,  with  a  proviso  that  the  lessee 
or  his  assigns  should  not  alien  the  premises,  or  any  part 
thereof,  without  the  license  of  the  lessors.  The  lessee  having 
obtained  a  general  license  to  alien,  assigned  the  property  to 
one  Tubbe,  who  assigned  over  without  further  license ;  and 
the  question  was,  whether  the  license  operated  as  a  dispensa- 
tion only  for  the  first  assignment,  or  as  a  total  determina- 
tion of  the  condition ;  in  other  words,  whether  the  assignment 
by  Tubbe  would  enable  the  lessor  to  enter,  as  for  a  condition 
broken.  And  it  was  held,  that  the  alienation  by  license  had 
determined  the  condition ;  for  a  condition,  not  being  appor- 
tionable  or  divisible  by  the  act  of  the  parties,  could  not  be 
dispensed  with  for  a  time,  and  in  esse  again  afterwards.  And 
although  the  proviso  were,  that  the  lessee  or  his  assigns  should 
not  alien,  yet  if  the  lessors  licensed  the  lessee  to  assign,  they 
should  never  defeat,  by  force  of  the  proviso,  the  term  which 
was  absolutely  aliened  by  their  license,  inasmuch  as,  by  force 
of  the  lessor's  license  and  the  lessee's  assignment,  the  first 


(y)  Dumpor's  case,  4  Co.  119,  b. ; 
S.  C,  nom.  Dumper  v,  Syms,  Cro.  Eliz. 
815.  Brummell  v.  Macphenon,  14 
Tea.  173.  Macher  v.  The  Fotrndling 
Hospital,  1  Vea.  &  B.  188.  191. 

(z)  Leeds  v.  Crompton,  Noy,  32 ; 
S.  C.  Godb.  93  ;  S.  C,  nom.  Leea  v. 
Lord  Stafford,  4  Leon.  58;  Cited,  Cro. 
Eliz.  816;  2Bn]8tr.291  ;  4Co.l20,a. 
Anon.  3  Dy.  334,  b.  pi.  (32),  eont,  is 
not  law.    See  Popham's  remarks  in 


Dmnpor's  case,  4  Co.  120,  a. ;  Cro. 
Eliz.  816. 

(a)  Whitcbcot  v.  Fox,  Cro.  Jac. 
398  ;  S.  C,  nom.  Hitchcock  v.  Fox,  1 
B^l.  68;  S.  C,  nouL  Whitchcocke  v. 
Fox,  1  Rol.  389;  S.C,  nom.  Fox  v. 
Whitchcocke,  2  Bulst  290.  Brummell 
V.  Macpherson,  14  Yes.  173. 

(b)  Whitchcot,  or  Hitchcock,  or 
Whitchcocke,  v.  Fox,  sup. 

(c)  Dunpor's  case,  sup. 
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assignee's  interest  was  absolute^  it  was  not  possible  that  his 
assignee^  who  had  his  estate  and  interest^  should  be  subject 
to  the  first  condition. 

Lord  Mansfield  and  Lord  Eldon  hare  both  recorded  their  dis- 
approbation of  the  decision  in  this  case;  the  former^  by  declar- 
ing (d)  that  the  profession  had  always  wondered  at  Dumpor's 
case ;  while  the  latter  said  (e),  that  when  a  man  demised  to  A.^ 
his  executors^  administrators^  or  assigns^  with  an  agreement^ 
that^  if  he^  his  executors^  administrators^  or  assigns^  should 
assign  without  license^  the  lessor  should  be  at  liberty  to  re- 
enter, it  would  have  been  perfectly  reasonable  originally  to 
say^  a  license  granted  was  not  a  dispensation  with  the  condi- 
tion^ the  assignee  being  by  the  very  terms  of  the  original 
contract  restrained  as  much  as  the  original  lessee ;  and  that 
the  answer  that  had  been  given  in  support  of  the  distinction 
contended  for  in  the  case  before  him  was  not  satisfactory; 
for,  though  the  license  might  be  to  assign  generally,  quibus- 
cunque ;  yet,  when  the  choice  was  determined,  the  individual 
selected  became  the  assign,  and  the  original  lease  imposed 
the  prohibition  upon  the  assign  as  well  as  upon  the  original 
lessee ;  but  both  of  them  admitted  that  it  was  then  the  law  of 
the  land  (/). 

With  regard  to  a  covenant,  however,  there  is  greater  diffi- 
culty. In  Jones  v.  Jones  (^),  we  find  Sir  Wm.  Grant,  without 
referring  to  any  authority,  stating  it  to  have  been  determined, 
that  a  covenant  not  to  assign  without  license  is  at  an  end  by  a 
license  once  granted.  Now,  if  Dumpor^s  case  be  the  determi- 
nation referred  to,  it  is  submitted  that  there  is  no  resemblance, 
in  this  respect,  between  conditions  and  covenants.  Bumper's 
case  was  strictly  one  of  condition;  and,  in  accordance  with  a 
long  established  rule  of  law  that  conditions  were  not  appor- 
tionable  by  the  act  of  the  parties,  the  condition  there  was 


(d)  Doe  dem.  Boscawen  v.  Blias,  (/)  Doe  dem.  Boscawen  v,  BIim, 
4  Taunt.  735.  sap.     Bnnnmell  v.  Macphenoo,  sap. 

(e)  Bmmmell  v.  Macphenon,  14  {g)  Jones  v.  Jones,  12  Ves.  191. 
Ves.  178.  Madier  v.  The  Foundling  AndseeLordEldon's  remark  in  Cfaurdi 
Hospital,  1  Ves.  &  B.  188. 191.  v.  Brown,  15  Ves.  264-5. 
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considered  to  be  determined  by  the  lessor's  license  to  assign. 
But  the  same  principle  is  not  admitted  to  govern  covenants ; 
for  nothing  can  be  clearer  than  that  covenants  can  be  appor- 
tioned by  the  act  of  the  parties :  thus^  if  a  lessee  assign  over 
part  of  his  land  to  one^  and  the  remainder  to  another^  each 
of  the  assignees^  in  respect  of  the  part  assigned  to  him^  is 
liable  to  an  action  at  the  suit  of  the  lessor  on  anv  of  the 

■r 

covenants  which  run  with  the  land^  as  to  repair^  pay  rent^ 
&;c.  {h) ;  and  a  corresponding  right  of  action  is  given  to  the 
assignees  against  the  lessor^  or  his  assignee  of  the  reversion 
of  all  or  only  a  part  of  the  premises  (i).  So,  on  the  other 
hand^  if  the  lessor  assign  over  either  the  reversion  of  part  of 
the  lands  {k),  or  a  part  of  his  reversion  in  the  lands  demised  (l), 
no  doubt  exists  of  the  right  of  the  assignee  of  such  part  to 
support  an  action  of  covenant  against  the  lessee  for  omission 
to  pay  rent,  to  repair,  &c.  It  is,  therefore,  submitted  that 
Dumpor's  case  is  no  authority  for  the  position. 

Nor  has  a  diligent  search  enabled  me  to  discover  any  case 
by  which  Sir  Wm.  Grant's  assertion  is  fcdly  borne  out ;  on 
the  contrary,  one  case  and  several  dicta  seem  to  lean  the 
other  way. 

The  case  referred  to  arose  in  the  reign  of  Queen  Eliza- 
beth (m),  on  a  covenant  by  which  the  lessee  engaged  that 
neither  he,  nor  his  executors,  nor  assigns,  nor  any  other  who 
should  come  to  have  the  estate  or  interest  in  the  term,  or  any 


(A)  Gamon  v.  Vernon,  2  Ler.  231. 
Ards  V.  Watkin,  Cro.  Eliz.  637.  651. 
Congham  v.  King,  Cro.  Car.  221 ;  S.  C, 
nom.  Conan  v.  Kemiee,  W.  Jo.  245. 
StereDBon  v.  Lambard,  2  East,  575. 
Twynam  v,  Pickard,  2  Bam.  &  Aid. 
105.  Merceron  v.  Dowson,  5  Barn.  & 
Cres.  479.  CurtiB  v.  Spitty,  1  Bing. 
N.  C.  756  ;  S.  C.  1  Scott,  737. 

(t)  Palmer  v.  Edwards,  1  Dougl. 
187.    Twynam  v,  Pickard,  sap. 

(k)  Pyot  V.  Lady  St.  John,  Cro.  Jac. 
329;  S.  C,  judgment  affirmed  in  error, 
2  Bukitr.  102.  Kitchin  v.  Buckly, 
T.  Raym.  80;  S.C.  1  Lev.  109;  1  Keb. 


565.  572;  8.  C,  nom.  Kitchin  v.  Comp- 
ton,  1  Sid.  157.  Twynam  v,  Pickard, 
sup. 

(0  1  Vent  58.  Shep.  Touch.  176. 
Athowe  V.  Heming,  1  Rol.  80;  S.  C, 
nom.  Attoe  v,  Hemmings,  2  Bulstr. 
281  ;  S.  C,  nom.  Alfo  v.  Henning,  Ow. 
151.  1  Rol.  Ab.  521.  pi.  6.  Anon. 
Mo.  93.  pi.  230.  Mascal's  case.  Mo. 
242  ;  S.  C.  1  Leon.  621.  Co.  Lit. 
215,  a.  Twynam  v.  Pickard,  2  Bam. 
&  Aid.  105.  Burton  v.  Barclay,  7 
Bing.  745.  759. 

(m)  Thomhil  v.  King,  Cro.  Eliz. 
757.    And  see  Anon.  Dy.  6,  a.  pi  (1). 
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part  thereof,  should  alien  their  estate  without  license  of  the 
lessor  j  but  only  to  his  wife  or  children.  The  lessee  bequeathed 
it  to  his  wife,  and  made  her  his  executrix :  she  entered  therein 
as  legatee,  and  took  King  the  defendant  to  husband :  they 
aliened  the  estate ;  and  it  was  held,  by  Anderson,  Glanville, 
and  Kingsmil,  that  the  covenant  was  broken ;  for  the  feme 
was  restrained  from  aliening  by  express  words  thereof,  as 
well  as  the  lessee  himself;  for  it  extended  to  the  lessee  and 
his  assigns,  and  she  was  assignee.  So,  although  there  was 
once  an  alienation  by  license,  yet  that  assignee  could  not  alien 
without  license;  but  Walmsley  doubted  thereof;  because  the 
words  were,  that  the  lessee  or  assignee  should  not  alien,  but 
to  his  wife  or  children ;  and  the  wife  was  not  within  those 
words,  for  she  could  not  alien  to  herself.  So  she  was  not 
intended  to  be  within  them. 

In  a  much  later  case(n),  a  lessee  covenanted  for  himself, 
his  executors,  and  administrators,  that  he,  his  executors  and 
administrators,  (but  assigns  were  not  named,)  would  not,  with- 
out the  lessor's  consent,  assign  over  the  lease.  On  the  lessee's 
becoming  bankrupt,  his  assignees  sold  the  lease ;  and  Lord 
Hardwicke  is  reported  to  have  said,  that  the  covenant  not  to 
assign  did  not  run  with  the  land  to  the  assignee,  because 
assignees  were  not  bound  by  name  in  the  covenant.  Accord- 
ing to  Ambler's  report  of  the  case,  however,  his  lordship  made 
no  allusion  to  the  circumstance  of  the  assignees  not  being 
named  in  the  covenant.  He  is  there  represented  to  have 
said : — "  I  am  of  opinion  that  the  covenant  not  to  assign 
does  not  bind  her  [the  bankrupt's  assignee]  at  law ;  for  the 
meaning  of  the  covenant  was  to  restrain  the  lessee  from 
assigning  over ;  and,  in  general,  it  would  be  a  hard  case  to 
prevent  assignees  of  a  bankrupt  from  assigning;  but  it  is 
otherwise  in  the  case  of  a  fraudulent  assignment." 

And  in  a  still  more  recent  case(o),  where  a  party  who 
had  purchased  a  term  with  the  lessor's  license,  the  lease 


(n)  Philpot  V.  Hoare,  2  Atk.  219 ;         (o)  Stowell  v.  Robineoo,    8  Bing. 
S.  C.  Ambl.  480.  N.  C.  928  ;  S.  C.  6  Scott,  196. 
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containing  a  restrictive  covenant^  contracted  to  sell  to  another, 
it  appears  to  have  been  taken  for  granted,  that  a  new  license 
was  necessary.  And  in  a  case  (p)  of  later  occurrence  thai! 
Jones  V,  Jones,  Mr.  Justice  Bayley  intimated  his  opinion,  that 
a  covenant  by  a  lessee,  for  himself,  his  executors,  administra- 
tors, and  assigns,  was  not  absolutely  dispensed  with  by  an 
assignment  with  the  lessor's  permission.  A  lease  had  been 
granted  to  one  Cbpeland,  who  had  covenanted  for  himself, 
his  executors,  and  administrators,  not  to  assign  the  premises 
without  license.  An  assignment  was  afterwioxls  made  with 
license  to  the  defeiidant,  who  assigned  over  without.  An 
action  of  covenaht  being  brought  for  half  a  year's  rent  accrued 
due  since  the  defendant's  assignment  over,  he  pleaded  the 
assignment,  to  which  plea  the  plaintiff  replied  that  the  lessee 
had  covenanted  not  to  assign  without  license,  and  that  no 
license  had  been  given.  The  defendant  demurred  generally. 
The  court  were  clearly  of  opinion,  that  the  assignment  was  a 
good  defence  to  the  action  for  the  tent,  the  privity  of  estate, 
in  respect  of  which  only  the  defendant  was  liable,  being  de- 
stroyed ;  but,  said  Mr.  Justice  Biayley,  "  the  plaintiff's  remedy 
is  by  an  actioli  on  the  covenant  not  to  assign.  Besides,  it 
may  admit  of  some  doubt,  whether  the  defendant  is  within 
the  covenant ;  for  the  lessee  only  covenants  that  he,  his  exe- 
cutors, or  administrators,  will  not  assign." 

The  cases  of  Thomhil  v.  King,  and  Stowell  v,  Bobinson, 
and  the  remarks  of  Lord  Hardwicke  and  Mr.  Justice  Bayley, 
therefore,  appear  rather  to  oppose  than  support  Sir  Wm. 
Grant's  observation ;  and  to  infer  that  a  right  of  action,  on 
the  covenant^  for  damages  accrues  to  the  lessor,  on  an  assign- 
ment over  without  license,  if  assigns  are  expressly  named  in 
the  covenant,  notwithstanding  a  prior  license  to  assign  may 
have  been  granted  by  him  j  though,  as  We  have  seen  (9),  his 
right  to  re-enter  under  the  proviso  or  condition  for  re-entry 
is  determined  by  a  license  once  granted.     And  Lord  Eldon's 

(p)  Paul  V.  Nurw,  8  Balm.  &  Cres.  486  ;  S.  C.  2  Man.  &  Hy.  625. 

(q)  Ante,  p.  268-9  of  this  volutne. 
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c.  34 ;  but  it  seemed  to  others  to  be  a  collateral  condition ; 
and  it  was  adjourned. 

The  burthen  of  proving  a  breach  of  the  covenant  rests  with 
the  lessor  (2r) ;  and  the  declaration  in  assigning  a  breach 
should  expressly  allege  that  the  defendant  assigned  tvithout 
license ;  it  being  insufficient  to  state  that  he  assigned  contrary 
to  the  form  and  effect  of  the  covenant  (a). 

For  the  purpose  of  proof,  the  plaintiff  may  produce  in  evi- 
dence the  declarations  of  a  stranger  in  possession  of  the  pre- 
mises, that  he  holds  them  as  assignee  (or,  as  the  case  may 
be,  under-lessee)  of  the  lessee  (i).  The  defendant,  however, 
may  controvert  these  declarations  by  showing  the  party  to  be 
in  possession  as  his  servant,  or  in  any  other  character  which 
would  not  involve  a  breach  {c)i 

The  mere  fact  of  a  stranger  being  in  possession  is  not  of 
itself  evidence  of  a  breach.  In  the  case  of  Doe  v,  Payne  (rf), 
where  the  lessee  had  covenanted  not  to  assign,  set  over,  or 
otherwise  let  the  demised  premises,  and  the  lessor  of  the; 
plaintiff  proved  that  the  defendant  was  in  possession  of  the; 
premises  carrying  on  his  business  there,  having  pkced  his 
name  over  the  door,  and  that  he  had  said  that  he  took  the 
premises  from  two  of  the  directors  of  the  C!ommercial  Sale 
Boom,  Lord  EUenborough  decided  that  the  plaintiff  had  not 
proved  that  the  lessee  had  either  assigned  or  imderlet ;  for 
non  consHtit  that  the  defendant  was  not  a  tortious  intruder ; 
that  it  did  not  appear  who  the  directors  of  the  Commercial 
Sale  Boom  were ;  and,  for  aught  that  appeared,  the  defend- 
ant might  have  been  unwilling  to  be  turned  out  of  possession. 
And  his  lordship  added,  that  the  evidence  would  not  have 
been  sufficient,  even  though  the  lessee  had  covenanted  not  to 
part  with  the  possession. 

Where,  in  an  ejectment,  the  lessor  of  the  plaintiff  derived 


(z)  Doe  ddm.  Hindly  v.  Ricki^by,  sup.    Doe  v,  Payne,  1  Stark.  86. 

5  Esp.  4.  (c)  Doe  dem.  Hindly  v.  RJckarby, 

(a)  Copping  v.  Slaymaker,  2  Show.  sup. 

248.  (d)  Doe  v.  Payne,  1  Stark.  86. 

(5)  Doe  dem.  Hindly  v,  lUckarby, 
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title  under  a  lease  made  in  1756,  subject  to  a  condition  to  be 
void  in  case  of  alienation  without  license  in  writing  under 
hand  and  seal,  and  the  evidence  showed  that  an  alienation 
had  taken  place  in  1770,  it  was  held,  that  an  ejectment  for 
non-payment  of  rent  brought  by  the  landlord  in  1816  was 
evidence  from  which  the  jury  might  presume  that  a  license 
to  alien  had  been  given  (e). 

According  to  the  case  of  Boe  v.  Harrison  (/),  a  parol  license 
will  not  be  a  defence  to  an  action  of  ejectment  for  assigning 
without  license,  if  the  lease  require  the  license  to  be  in  writing. 
But,  in  a  later  case  {g),  Patteson,  J.,  took  a  distinction  between 
an  action  of  covenant,  and  an  ejectment  for  a  forfeiture  con- 
sequent on  a  breach,  and  seemed  to  consider  that  a  parol 
license  would  be  an  answer  to  the  latter,  though  not  to  the 
former.  The  same  view  was  taken  in  the  case  of  Nugent  v. 
The  Earl  of  Bantry  (A) ;  and  the  judgment  of  Bosanquet,  J., 
in  West  v.  Blakeway  (i)  hints  at  the  same  distinction. 

If  a  parol  license  be  used  as  a  sn^e,  and  ^nd^r  circum- 
stances which  amount  to  a  fraud,  equity  will  relieve,  but  not 
otherwise  (y). 

If  a  lessee  restrained  from  assigning  without  licence  con- 
tract to  assign  his  term,  it  is  incumbent  on  him,  and  not  on 
the  proposed  assignee,  to  obtain  the  lessor's  license  {k). 

But  if  iiQ  so  contract,  failure  to  procure  the  license  before 
the  day  specified  for  completion  is  not  a  breach  of  the  con- 
tract (/). 

An  alienation  of  the  reversion  by  the  lessor  (m),  or  his 


(e)  Nugent  dem.  Keane  v.  The  E^l 
of  Bantry,  1  Huds.  &  Bro.  147. 
(/)  Roe  dem.  Gregson  v.  Harrison, 

2  Term  Rep.  425.    Littler  v,  Holland, 

3  Term  Rep.  590-2.    Doe  dem.  Sore  v, 
Ejkins,  1  Car.  &  Pa.  154. 

{g)  Doe  dem.  Weatherhead  v.  Cur- 
wood,  1  Har.  &  Wol  140. 

{h)  Nugent  dem.  Keane  v.  The  Earl 
of  Bantry,  1  Hud&  &  Bro.  147;  a  caae 
of  ejectment 

(t)  We«t   V.    Blakeway,    3   Scott's 


N.  R.  199.  216-7;  S.C.  2Man.  &  Gra. 
729.  752;  1  Drinkw.  179;  5  Jur.  630. 

{j)  Richardson  ▼.  Evans,  3  Madd. 
21 8.  And  see  Ma<^er  v.  The  Found- 
Img  Hospital,  I  Yes.  &  B.  188. 

(k)  Woyd  V,  Criape,  6  Taunt.  249. 
Mason  v.  Corder,  7  Taunt.  9  ;  S.  C. 
2  Marsh.  332. 

(0  Stowell  V.  Robinson,  3  Bing.  N.C. 
928;  S.  C.  5  Scott,  196. 

(m)  Walker  v.  BaUamie,  Cro.  Jac. 
102. 
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death  {n),  is  no  countermand  of  a  license  to  assign  previously 
given  by  him  to  his  lessee. 

Equity  will  not  relieve  a  lessee  firom  an  ejectment  founded 
on  a  right  of  re-entry  for  assigning  without  license  (o). 

According  to  some  authorities^  equity  will  not  compel  him 
to  discover  whether  he  has  assigned  without  license  (p),  un- 
less the  lessor  will  expressly  waive  the  forfeiture  {q) ;  the 
proviso  for  re-entry  being  in  the'  nature  of  a  penalty.  Sir 
Edward  Sugden^  C,  however^  lately  said  (r),  that  a  tenant 
could  not  protect  himself  from  discovery  if  it  was  alleged 
that  he  had  done  an  act  that  subjected  him  to  a  penalty :  he 
could  not  be  heard  to  say  that  it  was  a  penalty  to  which 
equity  would  not  compel  him  to  submit  himself. 

We  shall  hereafter  (s)  consider  the  means  by  which  a  for- 
feitui*e  may  be  waived. 


Section  VIII. — Of  covenants  relating  to  agriculture 

AND    MINING. 

A  few  cases  determined  on  the  construction  of  some  parti- 
cular covenants  on  the  lessee's  part  relating  to  agriculture 
and  mining,  which  from  their  peculiar  language  could  not 
conveniently  be  comprehended  under  any  other  division  of 
this  work,  remain  to  be  noticed ;  and  they  will  be  collected 
in  this  section,  though  their  want  of  connection  renders 
method  or  arrangement  almost  hopeless. 

At  common  law,  it  is  not  waste  by  the  tenant,  either  wil- 
ful or  permissive,  to  leave  the  land  uncultivated.  In  order 
to  oblige  hiin  to  farm  according  to  good  husbandry,  there 


(n)  Co.  Lit.  52,  b.    Com.  Dig.  Con-  77.  pi.  15. 

dition,  (P).  (g)  Lord  Uxbridge  v.  Staveland,  1 

(o)  Dayies  v.  Moreton,  2  Ch.  Ca.  Yes.  56.     Bond  v.  Hopkins,  1  Scho.& 

127.    Wafer  v.  Mocato,  9  Mod.  112.  Lef.  441. 

Wadman  v,  Calcitift,  10  Yes.  67.    Hill  (r)  French  v,  Macale,    1   Con.  & 

V.  Barclay,  18  Yee.  63.    Lovat  v.  Lord  Law.  459.  465  ;  S.  C.  2  Dm.  &  War. 

Banelagfa,  3  Yes.  &  B.  31.    And  see  269.  276. 

Northoote  «.  Duke,  2  Eden,  319.  (•}  Part  the  Seventh,  Chapter  I. 

(jp)  Fane  v,   Atlee,  I  £q.  Ca.  Ab. 
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must  be  some  contract,  either  express^  or  implied  from  the 
custom  of  the  coimtry  {t).  The  word  "  custom/'  as  here 
used,  does  not  mean  a  custom  in  the  strict  legal  signification 
of  it ;  for  that  must  be  taken  with  reference  to  some  defined 
limit  or  space,  which  is  essential  to  every  custom  properly  so 
called ;  but  which  does  not  exist  here  («).  What  shall  be 
considered  in  farming  as  a  good  and  husbandlike  manner 
must  vary  exceedingly  according  to  soil,  climate,  and  situa- 
tion. And,  therefore,  the  custom  of  the  country,  with  refer- 
ence to  good  husbandry,  must  be  applied  to  the  approved 
habits  of  husbandry  in  the  neighbourhood,  under  circum- 
stances of  the  like  nature  {x). 

All  consideration  of  the  custom  of  the  country  is  excluded 
by  the  express  stipulations  of  the  lease  {y). 

It  is  observ^able,  that,  under  a  particular  charging  a  defend- 
ant with  non-cultivation  of  the  demised  premises,  evidence  of 
bad  cuUivatian  is  not  admissible,  nan-cultivation  signifying 
leaving  the  land  waste  (z). 

In  a  late  case  (a),  the  tenant  of  a  farm  gave  his  landlord 
a  bond,  conditioned  to  be  void  if  the  tenant  should  spread  all 
the  manure  and  compost  then  collected  in  the  midden-stead, 
or  on  any  other  part  of  the  farm,  and  should  not  sell,  cart,  or 
carry  away,  any  dung,  compost,  or  manure,  from  the  said 
&urm.  The  tenant's  stock  having  been  sold  by  auction,  the 
purchaser  of  two  cows  obtained  permission  for  them  to  remain 
on  the  farm  for  a  time,  and  one  of  them  remained  one  week, 
and  the  other  five  weeks,  during  which  time  the  purchaser 
fed  them  from  his  own  hay  exclusively ;  he  afterwards  took 
away  the  manure  made  by  them,  and  spread  it  on  his  own 


(f)  Hntton  V.  Wtsnea,  1  Mees.  &  633 ;  1  Drinkw.  113.   And  see  Martin 

WeL  466. 472^;  S.  C.  1  Tyrw.  &  Gra.  v,  Gilham,  7  Adol.  &  £U.  540 ;  S.  C.  2 

646.  Ney.  &  Per.  568  ;  and  Edge  v.  Pern- 

(«)  Legh  0.  Hewitt,  4  East,  154.  berton,  12  Mees.  &  Wei.  187  ;  S.  0.  1 

(x)  Ibid.  Dowl.  &  Lown.  467  ;  ante^  p.  209  of 

(y)  Duke  of  Roxburghe  v.  Robert-  this  volume, 

son,  2  Bli.  P.  C.  156.  (a)  Hindle    v.    Pollitt,  6   Mees.  & 

(z)  Doe  dem.  Winnall  v.  Broad,  2  Wei.  529. 
Scott*8  N.  R.  685;  S.  C.  2  Man.  &  Gra. 
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fanu.  This  was  held  to  be  a  forfeiture  of  the  bond;  the 
manure  having  been  made  and  produced  on,  and  belonging 
to>  the  farm.  And,  without  doubt,  a  covenant  to  the  same 
^fiPect  would  be  construed  in  like  mann^. 

And  where  it  was  provided  in  a  lease  in  Scotland,  that  the 
lessee,  at  the  removal  firoin  the  lands,  should  leave  upon  the 
ground  all  the  dung  and  manure  of  the  preceding  year,  but 
that  the  value  thereof  should  be  paid  to  him  by  the  succeed- 
ing tenant,  as  the  same  should  be  ascertained  by  two  neutral 
men,  one  to  be  chosen  by  each  party;  and  that  at  no  time 
should  the  lessee  sell  or  give  away  any  of  the  hay  or  straw  of 
the  farm,  which  should  always  be  spent  on  the  ground;  it 
was  determined,  on  appeal,  that  he  was  not  entitled  to  sell 
or  give  away  any  of  the  hay  or  straw  upon  the  farm  at 
any  time  during  the  continuance  of  the  lease,  or  at  its  ex- 
piration (i). 

A  covenant,  in  a  fanning  lease  for  ten  years,  not  to  sow  the 
land  with  wheat  more  than  once  in  four  years,  nor  with  more 
thaii  two  crops  of  any  kind  of  grain  during  the  same  period 
of  four  years,  will  restrain  the  lessee  from  having  more 
than  two  grain  crops  in  any  four  years  of  the  term,  however 
taken  (c). 

If  a  lessee  covenant  to  permit  the  lessor  to  enter  on  such  part 
of  the  demised  premises  as  in  the  last  year  of  the  term  shall 
be  sown  with  the  barley  and  oats,  and  to  sow  therewith  so 
much  clover  as  the  lessor  shall  think  fit,  he  is  not  bound  to 
inform  the  covenantee  of  an  intention  to  sow  barley  and  oats. 
The  covenantee,  being  the  party  to  be  benefited,  must  use  dvJd 
diligence  in  ascertaining  the  fact  {d). 

Where  a  lease  contained  a  covenant  for  payment  of  an 
additional  rent  of  100/.  a  year  for  every  acre  of  the  pasture 
land  demised  which  the  lessee  should  during  the  term  ear, 
plough,  break  up,  dig,  use,  or  convert  into  tillage,  or  for  brick- 
earth,  or  for  any  other  purpose  whatever,  it  was  determined 


(b)  Duke  of  Roxburghe  «.  Robert-         (c)  Fleming  v.  Snook,  5  Beav.  250. 
Bon,  2  Bli.  P.  C.  156.  (d)  Hoghesv.RichmMi,  Cowp.  125. 
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that  the  qnestioii^  whether  using  the  land  as  a  race-course 
and  ground  for  training  horses  was  a  breach^  or  not^  was  one 
of  fact  for  a  jury^  and  not  one  of  law  for  the  court  (e). 

A  clause  in  a  lease^  that  the  lessee  shall  at  all  times  during 
the  term  pen  or  fold  his  flock  of  sheep  which  he  shall  keep 
upon  the  demised  premises^  upon  such  parts  where  the  same 
have  been  usually  folded^  under  a  penalty  for  neglect^  binds 
the  tenant  to  keep  as  weU  bs  fold  a  flock  (/), 

So^  where  a  lessee  covenanted^  firom  time  to  time  during 
the  demisei  to  put  out  as  manure^  on  every  acre  of  the  demised 
premises  that  should  be  broken  up  for  tillage^  twenty  statute 
barrels  of  good  burned  roche  lime;  and  the  lessor  covenanted^ 
that  it  should  be  lawful  for  the  lessee^  yearly  during  the  term, 
to  cut,  save,  and  carry  away,  a  sufficient  quantity  of  turf  on 
and  firom  such  part  of  the  turf  bog  at  B.  as  the  lessor  should 
appoint,  for  the  purpose  of  burning  lime  to  be  laid  out  as 
manure  on  the  demised  premises ;  it  was  held,  that,  as  the 
lessee  could  not  have  the  turf  without  the  lessor's  appoint- 
ment, there  was  an  implied  covenant  on  his  part  to  appoint 
the  place  from  which  it  might  be  cut  {ff). 

In  the  case  of  Flint  v.  Brandon  (A),  the  lessee  covenanted 
not  to  dig  gravel,  brick^earth,  &c.,  out  of  any  part  of  the 
demised  premises  without  the  consent  of  the  lessor,  or  paying 
him  10«.  per  load,  except  what  should  be  dug  out  of  two 
acres,  part  of  the  premises  demised.  By  a  memorandum 
indorsed  on  the  lease  before  execution,  it  was  agreed,  that  it 
should  be  lawful  for  the  lessor  to  let  to  any  person,  for  the 
purpose  of  making  bricks  or  tiles  only,  any  part  of  the  demised 
premises,  he  the  lessor  allowing  to  the  lessee  3/.  for  every 
acre  which  he  should  so  let ;  and  it  was  fiirther  agreed,  that 
it  should  be  lawful  for  the  lessee  to  break  up  and  dig  for 


(e)  Aldridge  v.  Howard,  5  Scott's  covenant  by  a  lossee  of  limestone,  at 

N.  R.  623;  S.  C.  4  Man.  &  Gra.  921.  all  seasons  of  burning  lime,  to  supply 

(/)  Webb  V.  Plummer,  2  Bam.  &  the  lessor  with  lime  at  a  stipulated 

Aid.  746.  price,  imported  a  covenant  that  he 

(g)  Dawson  v,  Baldwin,  Hay.  &  Jo.  would  also  bum  lime  at  such  seasons. 
24.    And  see  Earl  of  Shrewsbury  v.         (A)  Flint  v.  Brandon,!  New  Rep.  73. 
Gould,  2  Barn.  &  Aid.  487;  where  a 
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gravel  any  part  of  the  demised  land ;  he  covenanting  to  pay 
to  the  lessor  20/.  for  every  acre  he  should  break  up  and  dig, 
and  to  make  good  the  same^  at  or  before  the  expiration  of 
the  lease.  It  was  argued,  that  the  lessee  might  dig  for 
gravel  in  the  two  excepted  acres  without  the  lessor's  con- 
sent, or  any  obligation  to  make  the  ground  good;  but  it  was 
held,  that  the  memorandum  was  a  new  agreement,  and  em- 
braced the  ground  excepted  by  the  lease,  and  bound  the 
lessee  to  make  good  any  part  of  the  two  acres  which  he 
should  break  up. 

Where  a  lease  contained  a  provision  that  in  case  the  tenant 
should  observe  and  perform  the  covenants  in  the  lease,  (one 
being  for  the  payment  of  r^it,)  and  should  peaceably  quit  on 
notice,  he  should  be  entitled  to  a  way-going  crop  to  be  taken 
from  certain  specified  parts  of  the  lands  demised;  and  that  the 
crop  should  be  left  for  the  landlord  or  his  incoming  tenant  at 
a  valuation;  it  was  decided,  that  this  clause  did  not  give  the 
tenant  the  right  of  possession  as  against  the  landlord  aflber 
the  determination  of  the  tenancy ;  but  that  the  tenant  at 
most  could  only  go  on  the  land  for  the  purposes  of  a  way- 
going crop  (i). 

A  covenant  by  a  lessee  to  grind  all  his  corn  and  grains 
that  he  should  spend  in  domestic  use  at  the  mill  of  his  lessor's 
manor,  is  not  confined  to  such  com  as  shall  grow  upon  the 
demised  premises  (k). 

Where  a  party  agreed  for  a  lease  of  two  farms,  with  a  con- 
dition, that  in  the  lease  to  be  granted  should  be  contained 
f*  covenants,  clauses,  and  agreements,  for  sowing  and  man- 
aging thereof,  and  for  disposing  of  the  dung  and  straw,  and 
quitting  and  yielding  up  the  premises,  agreeably  to  the  man- 
ner in  which  the  same  had  been,  and  should  be,  respectively 
sown,  managed,  and  quitted,  by  the  then  present  tenants 
thereof; ''  it  was  determined,  that  the  intended  lessee  was 
not  bound  by  the  covenants  contained  in  a  former  lease;  the 

(i)  Strickland  v.  Maxwell^  2  Crompt  &  Mees.  539;  S.  C.  4  Tyrw.  346. 

(k)  Hamloy  t*.  Hendan,  12  Mod.  327. 
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terms  being,  not  that  he  should  hold  as  those  tenants  held, 
but  that  he  should  manage  the  estate  according  to  the  mode, 
and  quit  it  in  the  condition,  in  which  they  should  have  man- 
aged and  quitted  it  respectively ;  that  is,  as  the  landlord  him- 
self should  have  permitted  them  to  manage  and  quit  (/). 

We  may  add,  that  common  husbandry  covenants  in  a  lease 
are  not  the  subject  of  equitable  jurisdiction  in  the  way  of 
specific  performance  (m). 

If  a  lessee  of  a  coal  mine  covenant  to  pay  to  the  lessor  a 
certain  proportion  of  the  value  of  9  cwt.  of  coals  to  be  raised, 
unless  prevented  by  unavoidable  accident  from  working  the 
pit,  he  is  not  excused,  at  law,  by  the  circumstance  of  the  mine 
becoming  flooded,  though  the  cost  of  raising  the  coal  would 
be  greater  than  its  value  when  raised.  Unavoidable  accident 
means  an  accident  physically  imavoidable  (n). 

In  the  case  of  Quarrington  v.  Arthur  (o),  the  ddfendant  took 
a  demise  of  all  mines  and  beds  of  coal,  ironstone,  &c.,  which 
then  had  been,  or  thereafter  during  the  continuance  of  the 
same  demise  should  be,  discovered  or  opened  under  the  lands 
belonging  to  Dyffwyn  House,  at  the  yearly  rent  of  20/.,  to  be 
paid  whether  any  coals,  &c.,  should  be  worked  or  not ;  the 
lessee  paying  also  the  yearly  sum  €i  21.  for  every  acre  of  sur- 
face taken  or  used  by  him,  togetiier  with  the  sum  of  Id.  for 
every  ton  of  coal  or  ironstone  raised ;  and  he  covenanted,  at 
all  times  during  the  said  demise  to  work  the  said  imnes  in  a 
proper  and  workmanlike  manner.  Upon  this  covenant  an 
action  was  brought,  alleging  as  a  breach,  that  the  defendant 
did  not  work  the  mines  in  a  proper  and  workmanlike  maimer^ 
but  permitted  them  to  lie  ungotten  and  uncleared.  It  was 
held,  that,  in  order  to  show  the  defendant  to  have  beeu 
guilty  of  a  breach,  it  was  necessary  that  the  mines,  the  not 
working  of  which  was  the  ground  of  the  alleged  breach, 
should  have  been  discovered  or  opened,  the  subject-matter  of 
the  demise  being,  not  the  mines  under  the  lands  specified  in 

(t)  Liebenrood  v. Vines,  1  Meriv.l5;         (n)  Morris  v.  Smith,  3  Dougl.  279. 
and  Appendix  to  that  vol.  p.  719.  (o)  Qoarrington  r.  Arthur,  10  Mms. 

(m)  Rayner  v.  Stone,  2  Eden,  12B.         &  Wei.  335. 
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the  deed^  but  only  such  of  the  mines  as  had  been  or  should  be 
discovered  or  opened;  and,  as  it  appeared  by  the  pleadings 
that  the  mines  had  not  been  worked  at  all,  judgment  was  given 
for  the  defendant. 

And  where  a  lessee  of  an  iron-stone  mine  covenanted  at  all 
times  during  the  term  effectually  to  work  the  mine  without 
intermission  or  loss  of  time,  save  only  for  such  time  as  there 
should  be  absolute  necessity  for  stopping  or  discontinuing  the 
furnaces  for  repairs,  or  in  case  the  iron-stone  to  be  got  and 
raised  should  be  insufficient  in  quantity  to  supply  the  fur-^ 
naces,  or  would  not,  by  itself,  or  with  a  proper  mixture  and 
process  in  the  smelting  and  manufacturing  thereof,  make 
good  common  pig-iron;  it  was  held,  that  it  was  not  necessary 
that  the  proper  mixture  mentioned  should  be  found  upon  the 
demised  premises ;  but  that  it  was  to  be  procured  by  the 
lessee  as  some  of  the  articles  used  in  his  trade  as  a  manufac- 
turer of  iron  (jo). 

Where  the  lessees  of  a  coal  mine  covenanted  to  get,  by  a 
certain  time,  the  whole  of  the  demised  mines,  beds,  and  veins 
of  coal,  lying  under  certain  messuages  and  closes  of  land, 
not  deeper  than  or  below  the  level  of  the  bottom  of  the 
mine,  called  the  Arley  mine,  under  a  certidn  point  at  the 
surface ;  in  an  action  for  breach  of  the  covenant,  it  was  held, 
that  evidence  was  admissible  to  shew  the  sense  in  which  the 
term  level  w^is  used  ignong  CQal-miners  {q). 


Section  IX. — Of  the  covenant  voif,  qu}et  enjoyment. 

In  the  former  sections  of  this  chapter,  the  covenants  ordi- 
narily entered  into  by  the  lessee  have  been  particularised  and 
explained.  We  now  proceed  to  the  lessor's  covenant  for  the 
lessee's  quiet  enjoyment  of  the  premises  demised. 

(p)  Foley  V,  Addenbrooke,  13  Mees.  6  Nev.  &  Man.  694;   1  Har.  A  WoL 

&  Wei.  1 75.  159.  And  see  Smith  v.  Wilson^  3  Barn. 

(g)  Day  ton  v,  Gi-egson,  5  Adol  &  &  Adol.  728;  ante,  p.  206  of  this  von 

EU.  302;  a  C.  4  Nev.  &  Man.  602;  lume. 
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The  implied  corenaiit  for  title  {r),  and  quiet  enjoyment  (s), 
arising  on  the  word  demise  {t)  has  yielded  in  practice  to  the 
express  covenant  for  quiet  enjoyment,  which,  by  its  power  of 
limiting  the  liability  intended  to  be  assumed  by  the  lessor, 
and  guaranteeing  the  enjoyment  of  the  estate  during  the 
whole  term  granted  to  the  lessee,  presents  readier  means 
than  the  former  of  effecting  the  intention  of  the  parties ;  for 
it  is  well  estabUshed,  in  accordance  with  the  maxim,  Eajn-es^ 
sum  facit  tacitum  cessare  {u),  that  the  general  implication  of 
title  in  a  lease  for  years  (x),  though  not  in  a  lease  for  life  (y), 
i.  restrained  by  J  pJciar  express  covenant  (.).  Hen^! . 
if  a  lessor  covenant  against  disturbance  by  himself  or  any 
person  claiming  under  him,  and  the  lessee  be  evicted  by  one 
having  a  paramount  title,  he  cannot  recover  under  the  cove-' 
nant  for  general  title  implied  in  the  word  demise  {a).  Biiti 
here  a  distinction  is  observable;  for  where  a  party,  reciting  a 
lease  for  years  of  a  mill  to  himself  and  A.,  and  that  A.  died, 
whereby  he  had,  as  he  supposed,  the  whole  by  survivorship. 


(r)  Line  v.  Stepbenson,  4  Bing.  N.G. 
678;  S.G.  5  Bing.  N.G.  183;  1  Am 
295.  Bomett  v.  Lynch,  5  Bam.  & 
Ores.  589.  609;  S.G.  8  Dow.&Ry.368. 

(«)  Nokee's  case,  4  Co.  80,  b. ;  S.  G., 
nom.  Nokee  v.  James,  Cro.  Eliz.  674. 
Holder  V,  Taylor,  Hob.  12.  Gainsford 
V.  Griffith,  1  Saimd.58.60;  S.G.  2Keb. 
76.  201.  213;  S.  G.,  nom.  Gamsford  v. 
Griffith,  1  Sid.  328.  Andrew's  case, 
Cro.  Eliz.  214.  Pomfret  v.  Bicroft,  or 
Roycroft,  1  Saund.  321 ;  S.  C.  1  Sid. 
429;  1  Vent  26. 44;  2  Iteb.  506.  543. 
569.  Coleman  v.  Sherwyn,  or  Sher- 
man, 1  Show.  79;  S.  C.  1  Salk.  137; 
Garth.  97;  Comb.  163.  Bragg  v.  Wise- 
man, 1  Brownl.  &  Gold.  22.  Peering 
fs  Farrington,  1  Mod.  113;  S.C.  SKeb. 
304.  Style  v.  Hearing,  Cro.  Jac.  73. 
Hayes  v.  Bickerstaffe,  Yan^.  118. 
Fraser  v,  Skey,  2  Chit  646.  Smith  v. 
Chambers,4  Eq>.  1 64.  Merrill  v.  Frame, 
4  Taunt  329.  Bomett  v.  Lynch,  sap. 
Adams  v.  Gibney,  6  Bing.  656.  666; 
S.  C.  4  Mo.  &  Pa.  491.  Iggolden  v. 
May,  9  Yes.  325. 330.    Smith  v.  Pock- 


lington,  1  Crompt  &  Jenr.  445.  Wil- 
li|uns  v.  Burrell,  1  Man.  Gra.  Sl  Sc 
402.  430.  Hart  v.  Wmdsor,  12  Mees. 
&  Wei.  68.  85. 

(t)  It  is  obseryable,  that  the  bte 
acts  of  7  &  8  Vict  e.  76.  ss.  6  &  13, 
and  8  &  9  Yict  c.  106,  s.  4,  which  d»- 
priyed  the  word  grant  of  its  operation 
as  a  covenant  in  Utw,  in  deeds  executed 
after  the  31st  of  December,  1844,  ex- 
cept so  far  as  it  might  by  force  of  any 
act  of  parliament  imply  a  covenant, 
left  untouched  the  effect  of  the  word 
demise.  The  word  demise  does  not 
create  a  warranty.    Shep.  Touch.  184* 

(tt)  Merrill  v.  Frame,  sup. 

(x)  Nokee's  case,  sop.  Menill  v. 
Frame,  sup.  Line  v.  Stephenson,  sup. 
Stannard  o.  Forbes,  6  Adol.  &  EIL  572. 
587;  S.  G.  1  Nev.  &  Per.  633;  1  Wili 
Wol.  &  Day.  321. 

(y)  Shep.  Touch.  165.  And  see  Co< 
Lit.  384,  a. 

(z)  Cases  in  note  {x)y  sup. 

(a)  Merrill  v.  Frame,  sup. 
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granted  the  miU  and  all  his  estate  therein  to  another ;  and 
coyenanted  for  quiet  enjoyment  without  any  act  done  by  him, 
the  grantor;  and  the  grantee  was  evicted  of  a  moiety  by  the 
grantee  of  the  deceased  joint-tenant ;  the  court  held  that  the 
general  covenant  implied  by  the  word  grant  was  not  re- 
strained by  the  subsequent  qualified  covenant.  And  they  said 
that  it  did  not  resemble  Nokes's  case  [b),  where  the  grant  being 
once  good  for  the  whole,  and  becoming  bad  by  eviction  after, 
the  covenant  subsequent  qualified  the  general  covenant ;  but 
that,  in  the  principal  case,  the  grant  according  to  the  purport 
of  it  was  never  good ;  for  over  the  one  moiety  which  had 
been  preriouBly  granted  by  his  compamon  the  grantor  had  no 
power  (c). 

The  word  demiae,  however,  in  a  lease  of  real  property 
only  does  not  imply  a  contract  for  any  particular  state  of 
the  property  at  the  time  of  the  lease;  nor  that  it  is  fit  for  the 
purpose  for  which  it  is  let  {d)» 

Though  the  express  covenant  may  in  some  degree  abridge 
the  security  of  the  lessee,  yet  in  one  important  particular  it 
is  more  advantageous  to  him  than  the  implied  covenant :  as 
j  the  latter  determines  with  the  interest  of  the  party  out  of 
I  whose  estate  it  arises  (e),  it  follows  that  if  a  party  take  a  lease 
for  a  certain  term  under  an  impression  that  the  lessor  is  ten- 
ant in  fee,  when  in  fieu^  he  is  a  tenant  for  life  only,  the  right 
of  suing  on  that  covenant  will  be  defeated  bjr  the  lessor's  death, 
and  the  lessee  left  without  remedy  on  eldction  by  the  re^ 
mainder.maii(/). 

In  a  late  case  (^),  a  lease  for  years  made  by  a  tenant  for 
life  with  power  of  leasing,  but  void  on  account  of  noncon- 
formity with  the  power,  contained  the  following  clause: — 

(6)  4  Co.  80,b.;  S.C.  Cro.£Uz.  674.  150.  Bragg  v.WisemMi,  1  BrownL  22. 

(c)  Jofanflon  V.  Procter,  or  Procter  V.  Adams  v.  Gibney,  6  Bing.  656.  666; 

Johnson,  Yelv.  175;  S.  C.  1  Bnktr.  2;  S.  C.  4  Mo.&  Pa.  491. 

Cro.  Jac.  233;  2  BrownL  212.  (/  )  Ibid. 

{d)  Hart  v.  Windsor,  12  Meea.  &  (gr)  WiUiama  «.  BurreU,  1  Man.  Gra. 

WeL  68.  85.  &  Se.  402.   See  also  Short  v.  Kallowaj, 

(e)  Swan  v,  Stransham,  or  Searles,  1 1  Add.  &  EH  28;  ante,  p.  214  of  this 

^  Dy.  257»  a. ;  S.  C.  Mo.  74 ;  S.  C,  nom.  volume. 
Series  v,  Stransham,  1  And.  12 ;  Benl; 
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''And  the  said  [lessor]  for  himself,  his  heirs  and  assigns,  the 
said  demised  premises  with  the  appurtenances  unto  the  said 
[lessee],  his  executors,  administrators,  and  assigns,  under  the 
rent,  coyenants,  conditions,  exceptions,  and  agreements  here- 
inbefbre  expressed,  against  all  parties  whatever  lawfully  claim- 
ing  the  same,  shaU  and  will  during  the  said  term  warrant 
and  defend.  The  lessor  died,  leaving  the  defendants  his  exe- 
cutors, who  contended,  that  the  clause  amoimted  to  a  cove- 
nant in  law  only ;  and  that>  being  a  covenant  in  law,  it  could 
extend  no  further  than  to  protect  the  estate  which  the  lessor 
could  lawfully  grant,  viz.,  in  this  case,  a  term  of  years  deter- 
minable with  his  own  life ;  whereas,  on  the  part  of  the  plaintiff 
it  was  insisted^  that  it  amounted  to  an  express  covenant  for 
quiet  enjoyment;  and  that,  being  an  express  covenant,  it 
extended  to  protect  the  whole  term  trhich  was  purported  to 
be  gnmted  by  the  lease.  After  much  aqpunent,  the  con- 
struction contended  for  by  the  plaintiff  Iras  held  to  be  the 
just  and  proper  one;  for  the  words  of  the  Warranty  in  their 
plain  and  literal  meaning  imported  an  agreement  on  the  part 
of  the  lessor,  that  the  lessee  should  enjoy  the  land  demised 
during  the  term  mentioned  in  the  lease,  and  that  such  Words 
consequently  amoimted  to  an  express  covenant  to  that  effect ; 
upon  the  principle  laid  down  by  C.  B.  Comyns  in  his  Digest  {h)i 
'that  any  words  in  a  deed  which  show  an  agreement  to  do  a 
thing  make  a  covenant.^ ''  And  it  was  further  held,  that  the 
executors  of  the  covenantor  were  liable,  at  the  suit  of  the 
lessee,  or  of  the  executors  of  the  assignee  of  the  lessee,  for 
damages  for  the  loss  of  the  term,  the  costs  of  defending  an 
action  of  ejectment  brought  by  the  remainder-man,  and  also 
the  sum  recovered  by  him  for  mesne  profits. 

An  implied  covenant  cannot  arise  on  the  demise  of  a  party 
having  only  an  equitable  estate  (i);  or,  as  it  seems,  when  the 
word  demise  is  referable  to  a  subject  not  strictly  capable  of 
being  demised  {k). 

(h)  Com.  Dig.  CoTenant,  (A.  2).  {h)  Hiiide  v.  Gray,  I  Scott's  N6# 

(t)  Smith  V.  PockHiigtoii,  1  Crompt     Rep.  123. 180;  S.C.  1  Man.  &  Gra; 
a.  Jerv.  445.  195;  4  Jar.  392. 
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The  object  of  the  coyenant  for  quiet  enjoyment  is  to  afford 
to  the  lessee  an  assurance  against  the  consequences  of  a  defec- 
tive title  (/);  and  it  necessarily  imports  that  the  lessee  shall 
enter  and  enjoy  the  premises  without  the  permission  of  any 
one  j  and^  therefore^  if  a  party  make  a  lease^  to  commence  in 
pnesenti,  of  premises  which  belong  to  another^  that  other 
being  either  a  stranger^  or  a  person  holding  Under  a  subsist^ 
ing  demise  by  the  same  lessor^  an  action  of  covenant  lies  at 
once  for  the  lessee ;  nolr  need  he  allege  thai  he  entered  by 
virtue  of  the  demise^  and  was  evicted;  for  it  would  be  unreal 
sonable  to  compel  him  to  enter^  and  so  slibject  him  to  an 
action  of  trespass  (m) ;  though^  in  pleadings  if  he  allege  the 
fact  of  his  having  entered^  it  would  appear  that  he  cannot 
l*ecover  on  the  covenant  unless  he  show  that  he  was  afters- 
Wards  disturbed  {n). 

9o,  if  a  lease  be  made  to  commence  in  prasenti,  but  be  not 
delivered  till  some  time  after  the  date^  the  lessor  covenanting 
for  quiet  enjoyment  durinff  the  term,  an  action  will  lie  for  an 
eviction  in  the  interval  between  the  date  and  the  delivery  of 
the  deed;  those  words  signifying  during  the  term  in  point  of 
computation  of  time^  and  not  merely  during  the  term  after 
its  commencement  in  interest  by  the  delivery  of  the  deed  {o)i 

But  where  a  lessee  covenanted^  in  1826|  with  his  imderj- 
lessee  of  a  reversionary  term,  to  commence  in  1886,  for  quiet 
enjoyment  during  the  term>  and  afterwards  forfeited  his  own 
estate  by  non-payment  of  rent  to  the  superior  landlord,  it 
was  held,  that  the  underlessee  Could  not  maintain  an  action 
before  1886,  the  covenant  being  confined  to  a  quiet  enjoy- 
ment while  the  lease  should  be  a  lease  in  possession  (/?). 

The  quiet  enjoyment  contemplated  by  the  covenant  is  such 


</)  Howell  V,  Richards,  11  Eaftt, 
633.  642. 

(m)Holderi;.Taylor,Hob.l2.  Cloak 
V.  Hooper,  3  Keb.  1 62. 202 ;  S.  C.  Freem. 
1 22.  Levett  v.Withrington,  Lutw.  97, 
fol.  edit  by  Nelson,  A.D.  1718.  Hacket 
V.  Glorer,  10  Mod.  142.  Ludwell  v. 
Newman,  6  Term  Rep.  458.    Coe  «. 


day,  5  BiDg.  440 ;  S.C.  3  Mo.  &  Pa.  6l, 
(fi)  Goleman  v.  Painter,  Al.  19. 
(0)  Lewis  V.  Hillard,   1   Sid.  374 ; 

S.  C.  2  Keb.  291. 377.  And  seeLewyh 

V. Forth,  1  Vent  185;  S.C.  3  Salk.  108; 

2  Keb.  879 ;  ante,  p.  184  of  thisTolume. 
(  p)  Ireland  v,  Bircham,  2  Bing.  N»  C< 

90;  S.  C.  2  Scott,  207* 
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as  concerns  or  affects  the  estate  or  title,  and  not  the  person  of 
the  lessee  {q) ;  and,  therefore,  if  the  lessor  enter  on  the  pre^ 
mises,  and  beat  the  lessee  (r) ;  or  forbid  an  under-tenant  to 
pay  rent  to  him,  unless  the  rent  be  really  withheld  in  conse- 
quence (a) ;  an  action  on  the  covenant  cannot  be  maintained. 

Such  a  covenant  imposes  no  obligation  on  the  lessor  to  ' 
rebuild  the  demised  premises  in  case  of  their  destruction  by 
fire  (t).  ' 

It  is  the  better  opinion  that  a  suit  in  equity  against  the 
lessee  is  a  breach  of  a  covenant  for  quiet  enjoyment  {u) ', 
unless  it  be  instituted  for  a  purpose  unconnected  with  his 
title  and  estate,  as  for  the  purpose  of  restraining  him  from 
committing  waste  {x).  The  cases  usually  cited  as  adverse  to 
this  position  are  an  anonymous  one  in  Leonard  {y),  and 
Selby  V.  Chute,  reported  by  Moore  and  Brownlow  (z).  In  the 
former,  the  lessor  covenanted  that  the  lessee  should  enjoy  the 
lands  without  any  lawful  eviction ;  and  afterwards,  in  a  suit 
depending  in  Chancery  by  a  stranger  against  the  lessor  for 
the  land  demised,  the  Chancellor  made  a  decree  against  the 
lessor,  and  that  the  stranger  should  have  the  land ;  and  it 
was  holden  by  Dyer  that  the  same  was  not  any  eviction ;  for 
although  in  conscience  it  were  aquum  that  the  stranger 
should  have  the  possession ;  yet  the  same  was  not  by  reason 
of  any  right  paramount  to  the  title  of  the  lessor,  which  was 
in  the  party  for  whom  it  was  decreed.  It  is  observable,  how- 
ever, that  in  this  case  the  suit  was  against  the  lessor  (a). 

In  Selby  v.  Chute  (i),  the  lessor  covenanted  that  the  lessee 

(q)  Penn  v.  Glover,  Cra  Eliz.  421;  v.  Martyr,  2  Keb.  288.    And  see  Cal- 

S.  C.  Mo.  402.    Moi^gan  v.  Hunt,  2  thorp  v.  Heyton,  2  Mod.  54.    Dowde^ 

Vent.  213.  nay  v.  Gland,  Cro.  Eliz.  768.  Coulston 

(r)  Penn  v,  Glorer,  sup.  v.  Carr,  Cro.  Eliz.  847. 

(«)  Witchcot  V.  Nine,  I  BrownL  &  {x)  Morgan  v.  Hunt,  2  Vent.  213, 

Gold.  81.     But  see  Anon.  1  And.  137.  (y)  Anon.  3  Leon.  71.  pi.  109. 

(0  Brown  v.  Quilter,  2  Ambl.  619;         (z)  Selby   v.  Chute,  Mo.  859;  S.  C. 

S.  C.  2  Eden,  219;  Serjt.  HUl's  MSS.  1  Brownl.  23;  Winch  Entr.  116;  S.C., 

Tol.  10,  p.  405,  in  Lincoln's  Inn  Li-  nom.  Selbie  v,  Shute,  1  Rol.  Ab.  430. 

brary.  pi.  15. 

(tt)  Tanning  v.  Lovering,  Cro.  Eliz.         (a)  See  Hunt  v.  Danvers,  T.  Baym. 

916.     Hunt  V.  Danvers,  T.  Baym.  370.  370-1 . 
Morgan  v.  Hunt,  2  Vent.  213.  Ashton  (6)  Selby  v.  Chute,  or  Shute,  sup. 
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should  enjoy  the  land  withont  the  disturbance^  let^  hindrance^ 
&c.^  of  the  lessee  (e) ;  and  afterwards  sued  the  lessee  in  Chan- 
cery^ suggesting  that  the  lease  was  made  upon  trust  only  for 
the  purpose  of  trying  the  title^  but  the  bill  was  dismissed. 
According  to  the  report  of  the  case  l^  Moore  and  Brownlow, 
it  was  adjudged  that  this  was  no  breach  of  the  oorenant,  as 
the  suit  was  in  equity^  and  not  at  law ;  but^  according  to 
Winch  {d)j  who  was  one  of  the  judges  in  the  cause^  judgment 
was  given  for  the  plaintiff.  Be  this^  however^  as  it  may^  it  is 
evident  that  the  four  judges  in  Hunt  t;.  Danyers  above  re« 
ferred  to  had  no  hesitation  in  determining  that  case  in  oppo- 
sition to  Selby  v.  Chute^  and  Leonard's  anonymous  case; 
and  holdings  consistently  with  the  majority  of  the  adjudica- 
tions  (6),  that  a  suit  in  equity  waa  such  an  interraption  as  a 
court  of  law  would  notice. 

Where  a  null  was  demised^  with  the  stream  of  water  flowing 
in  the  leat  belonging  to  the  lessors^  except  so  much  of  the 
water  as  should  be  sufficient  for  thef  supply  of  persons  whom 
they  had  then  already  contracted^  or  should  thereafter  con- 
tract to  supply,  provided  that  such  a  quantity  should  be  left 
as  should  be  sufficient  to  supply  the  mill  for  twelve  hours 
a  day;  and  the  lessors  covenanted  that  the  lessee  should 
enjoy  without  interruption  of  the  lessors,  or  of  persons  claim- 
ing by  their  act,  means,  consent,  default,  privity,  or  procure- 
ment ;  it  was  determined,  that  there  was  no  demise  of  the 
water  for  twelve  hours  a  day,  and  that  diversions  occasioned 
by  contracts  entered  into  previously  to  the  demise  were  no 
breach  of  the  covenant  for  quiet  enjoyment  (/). 

In  most  leases,  the  only  covenant  entered  into  by  the 
lessor  is  for  the  lessee's  quiet  enjoyment;  but  this  must 
necessarily  depend  on  the  nature  and  terms  of  the  contract. 
Sometimes  he  covenants  also  for  further  assurance.     Special 

(e)  It  is  Utsee  in  both  editions  of         (e)  See  the  cases  in  n.  («),  ante, 

Moore ;  but  query  should  it  not  be  p.  289  of  this  Tohune. 
lessor  f  (/)  Blatchford  v.  The  Mayor  &c.  of 

(d)  Winch  Ent.  116.   Hunt  v,  Dan-  Plymouth,  3  Bing.  N.  C.  691 ;  S.  C. 

Ters,  sup.  4  Scott,  429;  3  Hodg.  86. 
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covenants  adapted  to  particular  circumstances  of  course  may 
be  added. 

The  covenant  for  quiet  enjoyment  may  be  either  general^ 
extending  to  the  acts  of  all  persons  indiscriminately ;  or  qua- 
Med|  affording  an  indemnity  only  against  disturbance  by  the 
lessor^  and  persons  claiming  under  him ;  but  in  either  case 
it  will  run  with  the  land  for  the  benefit  of  assignees  of  the 
land  in  mfinUum  {g). 

When  the  covenant  is  general^  the  clause  usually  runs 
thus : — ^' And  the  said  [lessor]  doth  hereby  for  himself^  his 
heirsj  executors,  administrators,  and  assigns,  covenant  with 
the  said  [lessee]  his  executors,  administrators,  and  assigns, 

that  he  and  they,  paying  the  said  rent  of /.  in  manner 

aforesaid,  and  observing  and  performing  the  covenants,  pro- 
visoes, and  conditions,  on  his  and  their  part  to  be  observed 
and  performed,  shall  and  may  peaceably  and  quietly  possess 
and  enioy  the  said  [premises],  with  their  appurtenances,  for 

interruption,  or  disturbance  whatsoever  of,  from,  or  by,  him 
the  said  [lessor],  his  heirs  or  assigns,  [or,  his  executors,  admi- 
nistrators, or  assigns,  according  as  the  reversion  may  be  a 
fee,  or  a  chattel  interest,]  or  any  other  person  or  persons 
whomaoevor." 

When  it  is  qualified,  after  ''  or  any  other  person  or  persons  \ 
whomsoever,"  the  worda  "lawfully  daiimng  or  to  claim  any  j 
estate,  right,  title,  or  interest,  in,  to,  or  out  of,  the  said  [pre-  \ 
mises]  by,  from,  through,  under,  or  in  trust  for  him,  them,  j 
or  any  or  either  of  them,''  are  added  (A). 

The  common  forms  of  the  covenant  vary  in  some  trifling 
particulars;  some  providing  that,  subject  to  the  payment  of  the 
rent  and  performance  of  the  covenants^  the  lessee  shall  quietly 

iff)  Noke  V.  Awdep,  Cro.  Eliz.  873.  of  8  &  9  Vict  c.  124,  second  schedule, 

436.    Campbell  v.  Lewis,  in  error,  3  column  II,  No.  12,  and  for  which  the 

Bam.  &  Aid.  392;  S.C.in  C.  P.  8  Taunt,  short  form :-  "The  said  [lessor]  cove- 

715.  nants  with  the  said  [lessee]  for  quiet 

(h)  The  form  of  the  covenant  for  enjoyment,"    is   substituted,  is  yery 

quiet  enjoyment,  contained  in  «ihe  act  similar  to  that  given  in  the  text  above. 

u2 
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enjoy;  others^  tliat  the  lessee^  ^ayi^i^  the  rent  and  performing 
the  covenants^  shall  quietly  enjoy  during  the  term;  but  in 
neither  case  will  the  words  in  italics  constitute  a  condition 
precedent  (i). 

The  covenant  usually  entered  into  is  of  a  qualified  nature, 
confined  to  the  acts  of  the  lessor  and  persons  claiming  under 
him.  But  as  in  the  greater  number  of  cases  the  lessor's  title 
is  not  subject  to  the  inspection  of  the  lessee  {k) ;  and  as  the 
latter  is  never  entrusted  with  the  custody  of  the  deeds ;  his 

I  security  for  quiet  enjoyment  is  somewhat  precarious;   an 
; '  eviction  by  title  paramount  the  lessor's,  not  being  an  eviction 

I I  within  the  meaning  of  the  covenant.  I  am  not  aware  of  any 
decision  establishing  the  lessee's  right  to  a  more  extensive 
covenant;  and,  therefore,  where  the  lessor's  title  cannot  be 
inspected,  or  the  lessee  is  to  bear  the  expense  of  improve- 

I  ments,  &c.,  he  should  stipulate  in  his  contract  for  a  covenant 
!  ,   for  quiet  enjoyment  against  all  persons  whomsoever. 

Where  the  lessor,  not  confining  his  assurance  to  the  lessee's 
quiet  enjoyment,  covenants  also  that  he  has  good  right  to 
grant  the  lease ;  that  the  lessee  shall  hold,  &ee  &om  incum- 
brances; and  for  further  assurance;  or  when  the  lessee,  on  an 
assignment  of  his  interest,  covenants  that  the  lease  is  good ; 
that  the  assignee  shall  quietly  enjoy,  free  from  incumbrances; 
and  for  farther  assurance ;  and  words  of  qualification  are 
attached  to  any  of  the  covenants,  but  not  to  all;  questions 
are  of  common  occurrence,  whether  the  words  of  qualification 
affect  the  covenants  to  which  they  are  not  attached. 

To  ascertain  the  intention  of  the  parties  is  the  object  and 
aim  of  the  court  in  all  questions  of  construction ;  for  which 
purpose  the  whole  instrument  will  be  examined,  and  its 
various  provisions  compared.  No  single  clause  will  be  sepa- 
rated from  the  rest :  the  exposition  must  be  upon  the  whole 

<t)  AUen  V.  Babbington,  1  Sid.  280;  S.  C.  Vaugh.  118;  2  Mod.  34.  Dawson 

S.  C.  2  Keb.  9.  23.     V^akeman  v.  Wa-  v.  Dyer,  5  Barn.  &  Adol.  584;  &  Q 

ker,  Freem.  K.  B.  414;  S.  C.  I  Vent.  2  Nev.  &  Man.  559.     But  see  Ireland 

294;  2  Lev.    150;  3  Keb.  544.  547.  f^.Bircbam,2Bing.  N.C.  90-7;  2  Scott, 

586.  595.  619.     Anon.  2  Show.  202.  2079th^  judgment  of  Tindal,  C.J. 
Hayes  v.  Bickerstaff,  Freem.  K.  B.  194;         (k)  See  ante,  VoL  1,  p.  614. 
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deed^  ex  aniecedentibus  et  con8€quentibus{rj, -without  reference 
to  the  particular  part  in  whicli  the  clanse  may  be  found  (m). 

That  this  principle  of  construction  prevailed  at  a  very  early 
period  is  evident  from  the  case  of  Brown  v.  Brown  (w),  where 
one^  on  granting  a  fee-farm  rent,  covenanted  that  he  was 
seised  in  fee,  and  had  good  right  to  sell ;  but,  at  the  end  of 
the  deed,  there  was  a  further  agreement,  that  all  the  covenants 
should  be  confined  to  acts  done  by  the  vendor  and  his  heirs ; 
and  it  was  held,  although  so  remote,  to  qualify  the  cove- 
nant for  good  right  to  sell.  And  though,  in  Gainsford  v. 
Griffith  (o),  we  find  it  stated  by  counsel,  and  not  contro- 
verted by  the  court,  that  if  a  restrictive  clause  were  in  the 
first  or  last  part  of  a  sentence,  or  at  the  beginning  of  the 
first,  or  at  the  end  of  the  last  sentence,  which  in  good  sense 
might  be  applied  to  one  and  the  other,  there  it  should  ex- 
tend to  both  sentences;  but  otherwise  if  such  sentence  [clause] 
were  placed  in  the  middle  of  one  or  two  sentences ;  yet  no 
reliance  can  now  be  placed  on  this  position  as  an  established 
rule  of  construction.  Burrough,  J.,  said  that  such  a  rule  had 
never  been  acted  upon  since  he  had  been  in  Westminster 
Hall(j5). 

In  all  cases,  the  true  grammatical  sense  of  the  words 
employed,  when  that  can  be  ascertained,  must  prevail ;  the 
courts  not  thinking  themselves  at  liberty  to  act  in  direct 
contravention  of  it  {q). 

With  these  preliminary  remarks  on  the  rules  of  construc- 
tion, we  may  proceed  to  an  examination  of  the  cases  them- 
selves; first  apprising  the  reader  that,  in  order  to  exhibit 


(Q  Iggulden  v.  May,  7  East,  237. 
241;  S.  C.  3  Smith,  269. 

(m)  Duke  of  Northumberland  v,  £r- 
rington,  5  Term  Rep.  522-6. 

(»)  Brown  v.  Brown,  1  Lev.  67; 
8.  C.  1  Keb.  234.  239. 

(o)  Gainsford  v.  Griffith,  1  Saund. 
58.  60;  S.  C.  2  Keb.  76.  201.  213; 
S.  C,  nom.  Gramaford  v.  Griffith,  1  Sid. 
328.  Seealso  the  judgment  of  Heath,  J., 
in  Browning  v,  Wright,  2  Bos.  &  Pul. 


27;  and  of  Park,  J.,  in  Nind  v.  Mar- 
shaU,  1  Brod.  &  Bing.  319.  340-1 ;  S.  C. 
3  J.  B.  Mo.  703. 

(p)  Nind  V.  MarshaU,  1  Brod.  & 
Bmg.  331 ;  S.  C.  3  J.  B.  Mo.  703.  And 
see  Foord  v.  Wilson,  8  Taunt.  543-7; 
S.  C.  2  J.  B.  Mo.  592. 

(q)  Stannard  v,  Forbes,  6  Adol.  & 
EIL  572.  587;  S.  C.  1  Nev.  &  Per.  633; 
1  Wil.  Wol.  &  Dav.  321. 
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their  essence  and  spirit  in  the  smallest  compass^  all  super- 
fluity of  technical  language  has  been  retrenched. 

Many  of  the  cases  on  the  subject  have  arisen  on  convey- 
ances in  fee-simple^  which  it  has  been  suggested  may  form  a 
ground  for  distinction.  In  Browning  v.  Wright  (r),  Lord 
Eldon,  C.J.  C.  P.,  after  stating  that, primd facie,  in  the  con- 
veyance of  an  estate  of  inheritance,  no  other  covenants  were 
expected  than  those  which  guarded  against  the  acts  of  the 
vendor  and  his  heirs,  proceeded  thus: — ''With  respect  to  the 
conveyance  of  leasehold  estates  this  is  not  always  so,  and 
there  is  an  obvious  reason  why  this  should  not  be  so.  Some 
of  the  cases  rest  on  the  distinction  between  fireehold  and  lease- 
hold property,  and  in  the  case  cited  from  that  excellent  book, 
the  Reports  of  Saunders  {s),  made  more  excellent  by  a  late 
edition,  the  estate  was  leasehold.  All  the  mimiments  of  a 
freehold  estate,  and  everything  which  can  illustrate  the  title, 
are  in  possession  of  the  vendor ;  but  this  is  seldom  the  case 
with  respect  to  leaseholds.  With  regard  to  many  estates  in 
this  town,  held  under  the  Duke  of  Bedford  and  the  Duke  of 
Portland,  it  would  be  next  to  impossible  to  show  anything 
but  the  lease  itself;  the  vendors  could  not  produce  the  muni- 
ments of  their  estates,  which  are  deposited  in  the  family 
chests  of  those  noblemen.  It  sometimes  happens,  therefore, 
that  parties  require  covenants  in  assignments  of  this  kind  of 
property  which  are  not  required  in  conveyances  of  freehold; 
such  as  an  absolute  covenant  that  the  vendor  holds  a  vahd 
and  indefeasible  lease.''  How  &x  the  distinction  has  been 
carried  out  in  practice  the  reader  will  perceive  from  the  fol- 
lowing cases. 

In  examining  them  we  may  take,  first,  that  class  in  which 
the  question  has  been,  whether  words  of  restriction  or  quali- 
fication attached  to  a  preceding  covenant  were  applicable 
also  to  a  subsequent  covenant  otherwise  in  general  terms ; 

(r)  Browning  v,  Wright,  2  Bos.  &     S.  C.  3  J.  B.  Mo.  703. 
Pol.  18.23.    And  see  Nind  v.  Mta-         («)  Gainsford  v.  Griffith,  1  Sannd.  60. 
shaU,  1  Brod.  &  Bing.  319.  336.  341-2; 
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and,  secondly,  the  cases  in  which  the  question  has  been, 
whether  such  words  attached  to  a  subsequent  coyenant  were 
applicable  also  to  a  preceding  coyenant  otherwise  in  general 
terms. 

And  first,  whether  words  of  restriction  or  qualification 
attached  to  a  preceding  covenant  are  applicable  also  to  a  sub- 
sequent covenant  otherwise  in  general  terms. 

The  earliest  case,  perhaps,  on  this  branch  of  the  subject  is 
reported  by  Dyer  {t).    A  lessor  bound  himself  by  bond  that 
if  he  suffered  the  lessee  peaceably  to  enjoy  the  premises  dur- 
ing the  term,  and  that  without  trouble,  vexation,  or  denial, 
of  the  lessor,  or  any  other  person  or  persons,  then  &c. ;  and 
it  was  held,  that  an  eviction  by  one  haying  title  paramount 
was  no  breach  of  the  ^Mudition ;  for  all  the  sequel  of  the  con- 
dition depended  on  the  &rst»  word  suffer,  which  was  a  verb 
passive :  so  no  act  was  to  be  done  by  the  obligor,  but  only  ' 
the  sufferance  of  him,  notwithstanding  the  words,  '^  and  that  j 
without  trouble,  ftc.,  or  any  other  person,^'  which  had  a  mean-  i 
ing  that  the  obligee  ought  to  enjoy  the  lease  against  all 
others,  &c. ;  but  that  if  any  procurement  or  occasion  of  the 
disturbance  were  through  the  obligor,  then  the  bond  would 
be  forfeited. 

The  case  of  Nervin  v.  Munns  {u)  arose  on  a  feoffment  in 
fee,  where  the  feoffor  covenanted,  1,  that,  notwithstanding 
anything  by  him  done  to  the  contrary,  he  was  seised  in  fee- 
simple  or  in  fee  tail,  without  any  condition  or  limitation  to 
determine  it;  and,  2,  that  he  had  good  power  and  rightful 
authority  to  seU ;  and,  8,  that  the  lands  were  free  from  all 
incumbrances  made  by  him,  his  father,  or  grand&ther ;  and, 
4,  the  said  feoffor  covenanted  that  the  feoffee  should  enjoy 
against  all  persons  claiming  under  him,  his  father,  or  grands 
£Bkther.  And  here.  North,  C.  J.,  held  the  covenant  for  good 
right  to  convey  to  be  absolute,  and  not  limited  by  things 
done  by  him  in  the  first  covenant,  or  by  him,  his  father,  or 
grandfSGither ;  but  the  other  three  judges  thought  otherwise ; 

(0  AnoiL  3  Dy.  255,  a.  pL  (4).  (u)  Nexrin  v»  Muntifi,  3  Lev.  46. 
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for^  although  the  covenants  were  distinct^  they  considered  the 
first  two  synonymous  [x),  and  of  the  same  nature ;  for  if  he 
was  seised  in  fee^  he  had  power  to  sell ;  and  that  it  could  not 
be  intended  that  when  by  the  first  covenant  he  covenanted 
against  his  own  acts^  he  should  immediately  by  another  cove- 
nant of  the  same  effect  covenant  against  all  the  world.  The 
case,  however,  was  adjourned. 

But  in  the  case  of  Crayford  v.  Crayford  (y),  where,  in  con- 
sideration of  a  marriage^  the  defendant's  testator  settled  a 
manor  upon  the  plaintiff  and  the  heirs  of  his  body;  and 
covenanted,  that,  at  the  date  of  the  indenture,  he  was  seised  in 
fee,  notwithstanding  any  act  done  by  him  or  any  of  his  an« 
cestors;  and  that  no  reversion  or  remainder  was  in  the  king 
or  any  other;  and  that  the  said  manor  was  then  of  the 
annual  value  of  300/. ;  and  that  the  plaintiff  and  his  heirs 
should  enjoy  it  according  to  the  limitations,  discharged  and 
saved  harmless  from  all  incumbrances  made  by  him  or  any 
of  his  ancestors;  upon  the  first  argument,  the  court  resolved, 
that  the  covenant  for  value  was  absolute  and  distinct^  and 
had  no  dependance  on  the  first  part  of  the  covenant  contain- 
ing the  words  of  qualification,  ^'notwithstanding  any  act,''  &c. 

The  next  case  of  this  class  is  of  comparatively  modem  date, 
and,  having  received  the  approbation  of  the  courts  in  all  suc- 
ceeding questions  upon  the  subject,  may  be  deemed  a  leading 
authority. 

The  case  referred  to  is  Browning  v,  Wright  (z).  On  a 
conveyance  in  fee,  the  vendor,  one  J.  Wright,  warranted  the 
title  against  himself  and  his  heirs.  And  the  said  J.  W.  cove- 
nanted in  manner  and  form  following,  that  is  to  say,  that  he 
the  said  J.  W.,  notwithstanding  anything  by  him  done  to  the 
contrary,  was  lawfully  seised  in  fee-simple ;  and  that  he  had 
good  right  to  convey  the  premises  in  maimer  aforesaid.    And 


(x)  But  see   Howell   v.  Richardsy  (z)  Browning  v.  Wright,  2  Bob.  & 

11  East,  642.  Pul  13.     And  see  Hesse  v.  Steven- 

(y)  Crayford  v.  Crayford,  Cro.  Car.  son,  3  Bos.  &  Pul.  574.    And  Nind  v. 

106.    S.  P.  Hughes  v.  Bennett,  Cro.  liarshall,  1  Brod.  &  Bing.  319.  343. 


Car.  495;  S.  C.  W.  Jo.  403. 
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the  said  J.  W.  did  further  covenant  that  he  would,  as  soon  as 
convenient,  set  out,  at  the  expense  of  the  plaintiff,  a  cart-way 
to  the  premises  sold  through  another  field  in  the  possession 
of  W.  T.  And  that  the  plaintiff  should  at  aU  times  there- 
after peaceably  enjoy  the  premises  sold  without  interruption 
of  the  said  J.  W.,  or  any  person  claiming  under  him.  And, 
lastly,  that  he  the  said  J.  W.,  and  all  persons  claiming  under 
him,  should  do  all  acts  for  further  assurance,  &c.  And  it  was 
held,  that  the  covenant  for  good  right  to  convey  was  not 
extended  to  all  the  world ;  but  was  either  part  of  the  first 
covenant,  which  was  special;  or,  if  a  substantive  covenant, 
must  by  reference  to  the  whole  context  of  the  deed  be  con- 
sidered a  special  covenant. 

In  this  case  it  had  been  argued,  that  the  demurrer  could 
not  be  allowed  without  laying  down,  as  a  principle,  that  any 
special  covenant  in  a  deed  would  restrain  all  the  general  cove- 
nants; but  Lord  Eldon  said  that  that  was  not  an  accurate 
statement  of  the  case  before  the  court.  The  question,  he 
said,  was  not  whether  a  special  covenant  woidd  restrain  a 
general  one,  but  whether  the  particular  covenant  on  which 
the  action  was  founded  was  general  or  special. 

In  conformity  with  Browning  v.  Wright,  the  case  of  Foord 
V.  Wilson  (a)  was  determined.  There,  on  an  assignment  of  a 
lease,  the  assignor  covenanted,  that  he  had  not  done  or  suf- 
fered any  act  or  thing  whereby  the  premises  were  incum- 
bered ;  and  that,  notwithstanding  any  such  act  or  thing,  the 
lease  was  good ;  and  that  he  had  good  right  to  assign  the 
premises  in  manner  aforesaid.  A  covenant  for  ftirther 
assurance  by  the  assignor  and  all  persons  claiming  under 
him  followed.  And  it  was  held,  that  the  covenant  for  good 
right  to  assign  was  clearly  connected  with  the  former  cove- 
nant by  the  words  such  and  in  manner  aforesaid,  and  confined 
to  the  covenantor's  own  acts. 

Nind  V.  Marshall  {b)  received  a  similar  determination.     It 


(a)  Foord  v.  Wilson,  8  Taunt.  543;         (b)  Nind    v.  ManhaU,  1  Brod.   & 
8.  C.  2  J.  B.  Mo.  592.  Bing.  319;  S.  C.  3  J.  B.  Mo.  703. 
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appeared  that  in  a  deed  of  assignmeiit  of  a  lease  for  jears^ 
the  assignor  covenanted^  that^  notwithstanding  anything  hj 
him  done  or  permitted^  the  lease  was  good  for  the  residue  of 
the  term.  And^  further^  that  it  should  be  lawful  for  the  as- 
signee quietly  to  enjoy  the  premises  for  the  residue  of  the 
term  without  the  lawful  interruption  of  the  assignor^  his 
executors^  administrators^  or  assigns^  or  any  of  them^  or  any 
other  person  or  persons  whatsoever  having  or  lawfully  claim- 
ing any  estate  in  the  premises.  And  that  fireely  and  clearly 
discharged  of  aU  former  gifbs^  grants^  Scc^  and  incumbrances^ 
made  or  suffered  by  the  assignor.  And^  moreover^  that  the 
assignor^  and  all  persons  whosoever  claiming  under  or  in 
trust  for  him^  should  do  all  acts  for  fiirther  assurance.  The 
question  was^  whether  the  covenant  for  quiet  enjoyment  was 
qualified  or  general.  The  judges  were  not  unanimous  on  the 
pointy  Chief  Justice  Oibbs^  and  Justices  Burrough  and 
Richardson^  maintaining  that  it  was  qualified;  while  Mr. 
Justice  Park  gave  a  most  elaborate  judgment  in  favor  of  its 
being  general.  It  would  occupy  too  much  space  to  enume- 
rate the  various  arguments  of  the  court ;  but  it  is  rather 
remarkable^  that  Howell  v.  Richards  (c)  was  referred  to  by 
Dallas^  C.  J.^  and  Park^  J.^  in  support  of  their  conflicting 
opinions. 

Stannard  v.  Forbes  {d)  is  to  the  same  effect.  A  lessee  for 
eleven  years  determinable  on  the  decease  of  another^  by 
indenture^  reciting  the  demise  to  him  as  one  for  eleven  years 
absolutely^  assigned  the  premises  to  the  plaintiff  for  the  resi- 
due of  the  said  term  of  eleven  years ;  and  covenanted^  that^ 
notwithstanding  any  act^  Sec.,  by  him  done  or  suffered^  the 
said  recited  lease  was  a  valid  and  effectual  lease  for  the  pre- 
mises thereby  demised ;  and  that  the  same^  and  the  term  of 
eleven  years  therein  expressed^  were  respectively  in  full  effect^ 
and  in  nowise  forfeited^  surrendered,  assigned,  determined, 
or  otherwise  become  void  or  voidable,  or  prejudicially  affected 

(c)  11  East,  638,  poet,  p.  301.  Ell.  572;  S.  G.  1  Nev.  &  Per.  638; 

(d)  Stamwrd  v.  Forbes,  6  Adol.  &      1  WU.  Wol.  &  Dav.  321. 
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in  any  manner  howsoever^  than  by  effluxion  of  time ;  and 
that  the  rents  and  taxes  had  been  paid^  and  the  covenants 
performed^  down  to  the  date  of  the  assignment;  and  also 
that^  for  and  notwithstanding  any  such  act^  &c.^  he  had  good 
right  to  assign  the  premises  for  the  residue  of  the  said 
term  of  eleven  years ;  and^  farther,  that  the  assignee  for  the 
residue  of  the  said  term  of  eleven  years  might  quietly  enjoy 
the  premises  without  any  disturbance  by  the  assignor,  his 
executors,  &c.,  or  any  persons  claiming  by,  from,  or  in  trust 
for,  him  or  them;  and  that  freely  and  clearly  indemnified 
against  all  former  incumbrances  whatsoever  committed  or 
suffered  by  him,  or  any  persons  claiming  by,  from,  under,  or 
in  trust  for  him,  save  and  except  the  rent,  &c.,  in  the  first 
indenture;  and,  moreover,  thai. the  assignor  and  all  persons 
churning  under  or  in  trust  for  fainUwould  make  fru*ther  assu- 
ranees.  It  appeared  that,  at  theitime  of  the  execution  of  the 
assignment,  the  cestui  que  vie  was  dead;  upon  which  the 
assignee  brought  his  action,  alleging  for  a  breach  that  the 
indenture  of  lease  («),  .and  the  term  therein,  were  not,  at  the 
time  of  the  assignment  to  the  plaintiff,  in  full  effect,  and  in 
nowise  forfeited,  &c.,  or  otherwise  become  void  or  voidable, 
ficc. ;  whereupon  a  question  arose,  whether  that  covenant  was 
qualified  or  general.  The  court,  after  premising  that  the 
true  grammatical  sense  of  the  words,  when  that  could  be 
ascertained,  must  prevul,  said,  that  when  they  examined  the 
covenant  said  to  have  been  broken  by  the  assignor,  by  con- 
veying the  term  after  his  title  had  determined,  and  foimd  it 
inseparably  connected  with  the  preceding  words,  they  did  not 
feel  the  least  difficulty  as  to  the  grammatical  meaning ;  and 
that  that  appeared  on  examination  to  be  conformable  to  the 
general  intention  of  the  covenantor.  They  considered  the 
whole  series  of  covenants  to  be  affected  by  the  introductory 
words  of  qualification ;  and  that  the  effect  was,  that  the  cove- 
nantor covenanted  that,  for  and  notwithstanding  any  act  of 


(f )  There  is  a  mistake  in  the  aasigii-     Adolphus  &  Ellis.    It  is  correct  in  the 
ment  of  the  broach  in  the  report  by     report  by  NevUlo  &  Perry. 
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his,  he  had  a  right  to  convey  the  term ;  and  that  the  tenn 
was  neither  forfeited,  surrendered,  nor  in  anywise  impaired, 
except  by  effluxion  of  time.  And  Browning  v.  Wright  was 
referred  to  as  fully  warranting  the  principle  on  which  they 
acted,  and  closely  resembling  the  case  before  them  in  the 
form  of  the  covenant. 

The  previous  case  of  Barton  v,  Fitzgerald  (/),  though  similar 
in  its  circumstances,  received  a  different  determination. 
There,  an  assignee  of  a  lease  for  ten  years  determinable  on 
the  death  of  A.  B.,  by  indenture,  reciting  the  lease  as  an 
absolute  demise  for  ten  years,  and  that  the  premises  by 
mesne  assignments  became  vested  in  him  for  the  remainder 
of  the  said  term  of  ten  years,  assigned  the  same  to  the  plain- 
tiff for  the  residue  of  the  said  term  of  ten  years,  and  cove- 
nanted, that  he  had  not  at  any  time  done  or  permitted  any 
act  whereby  the  premises  were  or  might  be  incumbered,  save 
and  except  an  agreement  with  one  W.  A.  for  the  occupation 
of  part  of  the  premises  for  the  term  of  three  years:  and,  also, 
that  the  said  recited  indenture  of  lease  was  a  good  and  sub- 
sisting lease,  valid  in  the  law  for  the  premises  thereby  assigned, 
and  not  forfeited,  surrendered,  or  otherwise  determined,  or 
become  void  or  voidable  :  and,  further,  that  it  should  be 
lawful  for  the  plaintiff  at  all  times  thereafter  peaceably  to 
enjoy  the  said  premises  for  the  residue  of  the  said  term  of  ten 
years  without  any  lawful  interruption,  8z;c.,of  the  defendant,  his 
executors,  &c.,  or  any  other  person  or  persons  lawfully  claiming 
or  to  claim  the  same  premises  by,  from,  under,  or  in  trust  for, 
him,  them,  or  any  of  them  :  and,  lastly,  that  the  defendant 
should,  from  time  to  time  during  the  residue  of  the  said  term, 
do  all  acts,  &c.,  for  further  assuring  the  said  premises  for  aU 
the  residue  of  the  said  term  of  ten  years  then  unexpired.  On 
the  death  of  the  cestui  que  vie  during  the  term,  the  plaintiff 
brought  an  action  on  the  covenant  that  the  lease  was  good, 
and  not  void  or  voidable.  The  defendant  contended,  that  the 
generality  of  this  covenant  was  qualified  by  the  preceding 

(/)  Barton  v.  Fitzgerald,  15  East,  530. 
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and  succeeding  covenants;  but  the  courts  connecting  tlie 
recital  that  the  lease  was  originally  granted  for  an  absolute 
term  often  years^  with  the  other  parts  of  the  deed,  determined, 
that  the  general  covenant  that  the  lease  was  subsisting  and 
not  void  or  voidable,  was  not  so  qualified;  and  that  the  re^ 
strictive  covenant  for  quiet  enjoyment  would  not  be  rendered 
unnecessary,  though  the  previous  covenant  should  be  construed 
absolutely;  for  the  one  related  to  the  title  itself;  the  other,  to 
the  assignor's  own  acts  subsequently  to  the  term  vesting  in 
liim,  to  protect  the  assignee  against  any  sub-leases  or  assign- 
ments before  granted  by  the  assignor,  which  would  not  make 
the  original  lease  invalid. 

It  is  observable  that  the  court,  in  deciding  the  case  of 
Stannard  v.  Forbes  (^),  did  not  distinguish  it  from  Barton  v, 
Fitzgerald;  nor,  though  quoted  by  counsel,  notice  it  in  their 
judgment. 

Howell  V.  Richards  [h)  also  is  of  a  different  complexion  from 
the  authorities  already  noticed.  The  question  arose  on  the 
conveyance  of  a  fee,  where  the  releasor  covenanted,  that, 
notwithstanding  any  act,  matter,  or  thing,  done  by  him  to  the 
contrary,  he  was  lawfully  seised  of  the  premises  in  fee-simple ; 
and  also  that,  notwithstanding  any  such  matter  or  thing  as 
aforesaid,  he  had  good  right  to  convey  the  premises  to  the 
purchaser  and  his  heirs;  and,  likewise,  that  the  purchaser  and 
his  heirs  should  peaceably  and  quietly  enjoy  the  premises 
without  the  lawful  let,  &;c.,  of  or  by  the  releasor,  or  his  heirs  or 
assigns,  or  for  or  by  any  other  person  or  persons  whatsoever; 
and  that  freely  and  clearly  acquitted  of,  from,  and  against,  all 
former  and  other  estates,  titles,  troubles,  charges,  and  incum* 
brances  whatsoever,  save  and  except  the  chief  rent  issuing 
out  of,  or  payable  for,  the  said  premises  to  the  lord  of  the  fee 
of  the  same,  if  any  such  should  be  due ;  and  it  was  contended 
that  the  restrictive  words  attached  to  the  covenant  for  seisin 
pervaded  the  covenant  also  for  quite  enjoyment.     The  court, 

(g)  Ante,  p.  298  of  this  volume.  c<Mninented  on  in  Nind  9,  Marshall, 

(A)  Howell  V.  Richards,  1 1  East,  633;      1  Brod.  &  Bing.  332.  33.5.  339.  347. 
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however,  thought  otherwise;  for,  although  the  qualifying 
language  of  a  covenant  for  title  might  properly  be  considered 
as  transferred  to,  and  included  in,  a  covenant  for  right  to 
convey,  as  they  were  connected  covenants,  and  generally 
directed  to  one  and  the  same  object ;  yet,  the  covenant  for 
quiet  enjoyment  being  directed  to  a  distinct  object,  it  was 
perfectly  consistent  with  reason  that  a  cautious  grantor  should 
stipulate  in  a  more  limited  manner  for  the  particular  descrip- 
tion of  title  which  he  purported  to  convey,  than  for  quiet 
enjoyment;  and,  in  the  case  in  question,  the  general  words  of 
the  covenant  for  quiet  enjoyment  were  considered  entitled  to 
more  weight,  inasmuch  as  they  immediately  followed  and 
enlarged  the  special  words  of  covenant  against  disturbance 
by  the  grantor  himself;  and  they  said,  that  to  restrain  the 
generality  of  these  words  thus  immediately  preceded  by 
express  words  of  a  narrower  import  would  be  a  much  stroi^r 
thing  than  to  restrain  words  of  like  generality  by  an  implied 
qualification  arising  out  of  another  covenant  where  no  such 
general  words  occiurred. 

In  Belcher  v,  Sikes  (i),  a  party,  in  an  assignment  to  his 
copartner  of  all  his  share  and  interest  in  the  partnership 
debts,  contracts,  and  securities,  covenanted,  that,  notwith- 
standing any  act,  deed,  &c.,  made,  done,  or  suffered,  to  the 
contrary  by  him  (the  assignor),  it  should  be  lawful  for  the 
assignee  to  enjoy  the  premises  without  any  let,  suit,  &c.,  of 
him^  his  executors,  or  administrators,  or  any  person  or  per- 
sons rightfully  claiming  by,  from,  through,  under,  or  in  trust 
for,  him  or  them.  The  assignor  died,  and  his  executor  re- 
ceived some  of  the  debts  assigned.  This  was  contended  not 
to  amount  to  a  breach,  the  covenant  being  confined  to  the 
assignor's  own  acts ;  but  the  court  held,  that  if  the  words 
'^  for  and  notwithstanding  any  act  done''  could  not  (as 
Bayley,  J.,  seemed  to  think  they  might)  be  referred  to  an 
act  already  done  at  the  time  of  the  execution  of  the  deed, 

(t)  Belcher  v.  Sikes,  8  Bam.  &  Cres.  185. 
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they  must  be  rejected  as  inconsistent  with  the  words  in  the 
latter  part  of  the  covenant. 

Secondly,  As  to  the  cases  in  which  the  question  has  beeu^ 
whether  words  of  restriction  or  qualification  attached  to  a 
subsequent  covenant  were  applicable  also  to  a  preceding 
covenant  otherwise  in  general  terms. 

In  the  early  case  of  Broughton  v.  Conway  {k),  a  termor  as- 
signed his  term^  and  covenanted,  that  he  had  not  made  any 
former  grant  or  thing  whereby  the  assignment  might  be  in 
any  manner  impaired,  hindered,  or  frustrated ;  but  that  the 
assignee  might  quietly  enjoy  the  premises  during  the  term 
without  any  impediment  or  disturbance  by  him,  or  by  any 
other  person,  &c. ;  and  the  opinion  of  three  of  the  chief,  &c., 
against  Browne  i  contra  strongly,  was,  that  the  sequel  of  the 
sentence,  scil.  but  that,  was  dilatory  and  dependent  upon  the 
precedent  matter,  and  no  new  matter  or  sentence. 

So,  where  tenant  per  autre  vie  leased  for  twenty-one  years, 
and  covenanted,  that  he  had  not  done  any  act  but  the  lessee 
should  or  might  enjoy  it  during  the  years ;  and  afterwards, 
within  the  twenty-one  years,  the  cestui  que  vie  died;  it  was 
adjudged,  that  the  action  of  covenant  did  not  lie ;  for  but 
referred  the  words  subsequent  to  the  words  preceding  {I), 

So,  where  one  covenanted,  that  certain  lands  conveyed  to 
the  plaintiff  for  her  jointure  were  of  the  value  of  1,0002.  per 
annum  and  so  should  continue  notwithstanding  any  act  done 
or  to  be  done  by  the  covenantor,  it  was  held,  that  the  words 
'^  notwithstanding  any  set"  extended  as  well  to  the  time  of 
the  covenant  made,  as  to  the  time  future  (m). 

In  Trenchard  v.  Hoskins  {n),  on  a  conveyance  in  fee  by 
Peter  and  John  Hoskins,  they  covenanted,  that  they  were 
seised  of  a  good  estate  in  fee-simple,  and  that  the  said  John 


(I)  Broughton   «.  CoQway,  2  Dy.  nuurg.  (43). 

240,  a. ;  S.  C.  Mo.  58;  D&l.  58 ;  com-  (m)  Rich  v.  Rich,  Gro.  Eliz.  43. 

mented  on  by  Park,  J.,  in  Nind  v.  Mar-  (n)   Trenchard  v.  Hoskins,  Winch, 

shall,  1  Brod.  &,  Bmg.  340;  a  C.  8  J.  91;  S.  C.  Lit.  82.  85.  185.  208;  com- 

B.  Mo.  703.  mented  on  by  Ld.  Eldon  in  Browning 

(0  Poles  V.  Jerries,  2  Dy.  240,  a.  v.  Wright,  2  Bos.  &  Pul.  18.  25. 
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and  Peter,  or  one  of  them,  had  good  authority  to  seD,  and  that 
there  was  no  reversion  or  remainder  in  the  king  by  any  act 
or  acts,  thing  or  things,  done  by  him  or  them.  According  to 
Winch's  report,  Hobert,  C.  J.,  and  Jones,  J.,  were  of  opinion 
that  the  concluding  words  of  qualification  extended  to  all  the 
covenants ;  but  Hutton  and  Winch,  Js.,  thought  otherwise, 
considering  the  covenants  to  be  distinct;  Littleton,  however, 
reports  it  to  have  been  clearly  held,  that  the  generality  of  the 
former  covenants  was  hot  so  qualified.  At  the  time  of  these 
reports,  the  case  was  in  the  court  of  Common  Pleas.  It 
appears  (o),  however,  that  a  writ  of  error  was  afterwards 
brought  in  the  King's  Bench ;  and  that  Jones  and  the  other 
justices,  except  Whitelock,  held,  that  the  covenants  were  dis- 
tinct, though  it  was  said  that  no  reversal  was  entered. 
Siderfin  adds,  ideo  qucsre, 

A  similar  decision  was  pronounced  in  the  case  of  Grainsford 
V,  GriflSth  {p),  the  authority  of  which  has  never  been  im- 
peached. There,  a  lessee,  on  an  assignment  of  his  term, 
covenanted  with  the  assignee,  that  the  lease  was  a  good  and 
indefeasible  lease,  and  so  should  remain  to  the  assignee 
during  the  residue  of  the  term,  and  that  the  assignee  should 
quietly  enjoy  the  premises  during  the  residue  of  the  term 
without  any  interruption  of  the  lessee,  and  acquitted  or 
otherwise  saved  harmless  from  all  incumbrances  committed 
or  suffered  by  the  lessee^  the  rent  and  covenants  upon  the 
original  lease  excepted ;  and  it  was  held,  that  the  latter  words 
of  qualification  did  not  control  the  generality  of  the  covenant 
that  the  lease  was  indefeasible  'j  and,  therefore,  that  an 
eviction  of  the  assignee  by  one  claiming  paramount  the 
lessee  was  a  breach  of  such  covenant. 

And  shortly  afterwards,  it  was  said  by  Hale,  that  if  I  cove- 
nant that  I  have  lawful  right  to  grant,  and  that  you  shall 
enjoy  notwithstanding  any  claiming  under  me,  these  are  two 

(o)  1  Sid.  328.  2  Rol.  Ab.  250.  pi.  4.  DistingaiBhed  from  Nind  v.  Marshall, 

(i>)  Gainsford  v.  Griffith,  1  Saimd.  1  Brod.  &  Bing.  329;  S.C.  3  J.  B. 

58;  S.C.  2  Keb.  76.  201.  213;  S.  C,  Mo.  70a 

nom.  Gamsford  v.  Griffith,  1  Sid.  328. 
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several  covenants ;  and  the  first  is  general  and  not  qualified 
by  the  second:  and  so  said  Wyld,  and  that  one  coyenant  goe9 
to  the  title ;  the  other  to  the  possession  {q). 

When  the  circumstances  attending  the  case  of  Feilder  v. 
Studley  (r)  are  weighed^  it  can  hardly  be  said  to  be  opposed 
to  the  judgment  in  Gfunsford  v.  Griffith.  It  appeared,  that 
the  plaintiff  had  conveyed  to  one  6.  S.^  the  defendant's  tes- 
tator^ all  his  right  and  interest  in  the  glebe  and  parsonage  of 
B.,  (being  dean  imd  chapter  land^)  and  covenanted  that  he 
had  good  right  to  grant  the  premises  to  the  said  G.  S.  and 
his  heirs ;  upon  which  the  executor  sued  Feilder  to  judg- 
ment at  law ;  who  thereupoii  filed  his  bill  for  relief;  and  the 
court  decreed^  that  the  general  words  in  the  covenant^  being 
contradicted  by  all  the  subsequent  covenants^  which  were 
restrained  to  acts  done  by  the  plaintiff^  and  all  claiming 
under  him^  ought  not  to  oblige  the  plaintiff,  who  sold  only 
sudi  an  estate  as  he  had.  Lord  Eldon,  in  commenting  on 
this  case  in  Browning  t^.  Wright  {s),  said,  that  this  must  have 
been  done  on  the  ground  of  the  intent  of  the  parties  appear- 
ing on  the  instrument ;  since  that  intent,  and  the  consequent 
legal  effect  of  the  instrument  could  only  be  collected  firom 
the  instrument  itself,  and  not  fix)m  anything  dehors.  Lord 
Alvanley,  however,  dissented  from  Lord  Eldon's  view,  and 
referred  the  decision  in  Feilder  t^.  Studley  to  equitable  as 
well  as  legal  grounds ;  tar,  as  it  appeared  that  the  general 
covenant  was  manifestly  contrary  to  the  true  intent  of  the 
parties,  application  was  made  to  the  court  of  Chancery  to 
correct  the  mistake,  in  the  same  manner  as  applications  were 
made  to  that  court  to  correct  mistakes  in  marriage  articles, 
where  clauses  were  inserted  contrary  to  the  true  intent  of  the 
parties  (/). 

Hesse  v^  Stevenson  {u)  is  consistent  with  the  case  of  Gains- 


(9)  Nommn  v.  Foeter^  1  Mod.  101;  («)  2  Boe.  &  Pol.  26. 

S.  C.  2  Keb.  246.  (0  Hesse  v,  Steyenson,  3  Bos.  &. 

(r)  ^Feilder   v,  Stadley,  Ca.  temp.  Pul.  575. 

Findi,  90.  (u)  Hesse  v,  Stevenson,  sup. 

VOL.  II.  X 
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ford  V,  Griffith.  The  defendant  sold  to  the  plaintiff  certain 
shares  in  a  patent  rights  and  covenanted^  that  he  had  good 
right  to  assign  the  same,  and  that  he  had  not  by  any  means 
directly  or  indirectly  forfeited  any  right  or  authority  he  ever 
had  or  might  have  had  over  the  same  shares;  and  it  was  held, 
that  the  covenant  for  absolute  right  to  convey  was  not  re- 
strained by  the  subsequent  words.  In  answer  to  a  question 
in  argument,  if  the  party  meant  to  covenant  for  an  absolute 
right  to  convey,  why  did  he  covenant  that  he  had  not  for- 
feited that  right,  the  court  said,  that  the  latter  stipulation, 
though  unnecessary,  was  not  inconsistent  with  the  former; 
and  that  the  rule  of  construction  adopted  in  Browning  v. 
Wright  («)  had  never  been  carried  to  such  a  length  as  to 
decide  that,  because  some  clauses  were  introduced  into  a 
deed  which  did  not  add  to  the  security  provided  by  the  other 
clauses,  the  security  so  provided  was  to  be  restrained. 

The  case  of  Milner  v.  Horton  {y)  disturbed  the  uniformity 
of  this  class  of  cases.  On  a  sale  in  fee,  the  vendors  cove- 
nanted, that  they  were  absolutely  seised  in  fee  of  the  premises; 
and  then  had  good  right  to  convey  the  same  to  the  plaintiff 
and  his  heirs:  and  also  that  the  plaintiff  should  quietly 
enjoy  the  premises  without  any  disturbance  by  the  vendors 
or  their  heirs,  or  any  persons  claiming  under  them:  and 
that  the  premises  then  were,  and  at  all  times  thereafter 
should  remain,  firee  firom  all  incumbrances  committed  or 
suffered  by  them  (the  vendors),  or  by  W.  H.  deceased,  or 
any  of  his  ancestors.  It  was  contended,  that  the  first  two 
covenants  for  seisin  and  right  to  convey  were  qualified;  and 
of  this  opinion  was  the  court.  They  held,  that  it  was  the 
evident  intention  of  the  vendors  to  covenant  for  a  good  estate 
in  fee-simple,  so  far  as  rested  in  them,  and  that  those  cove- 
nants should  be  taken  in  conjunction  with  the  qualified 
covenant  for  quiet  enjoyment. 

But  the  authority  of  this  case  has  been  greatly  weakened, 
if  not  overruled,  by  the  subsequent  case  of  Smith  v.  Comp- 

{x)  2  Bos.  &  Pul.  13.  (y)  Milner  v.  Horton,  McGeL  647. 
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ton  (z).  There,  an  estate  waa  eonveyed  to  the  plaintiff  by 
appointment  and  releaae,  and  the  vendor  covenantedy  that 
the  power  was  in  fuU  force :  and  also  that  he  had  good 
right  to  appoint  and  convey  the  premiaes  to  the  uses  there* 
inbefore  mentioned :  and,  farther,  that  the  premiaea  should 
be  held  and  enjoyed  to  the  said  nses^  &c.,  ivithout  the  let,  &;c,, 
of  or  by  the  said  J.  S.,  or  of  any  person  or  persons  claiming 
or  to  claim  by,  firom,  under>  or  in  trust  for  bim ;  and  that 
free  firom  all  incumbrances  made,  done,  or  permitted,  by  the 
said  J.  S.,  or  any  other  person  or  persons  claiming  or  to 
claim  by,  firom,  through,  under>  or  in  trust  for  him;  and  ako 
for  fiirther  assurance  by  3,  S.,  and  all  persons  claiming  or  to 
claim  by,  fix)m,  imder,  or  in  trust  for  him,  or  by  means  of 
any  use,  trust,  estate,  power,  &c.,  in  the  indenture  enabling 
J.  S.  to  appoint.  The  breach  complained  of  was,  that  J.  S., 
at  the  execution  of  the  deed,  had  not  good  right  to  appoint. 
The  defendant  demurred  generally,  alleging  that  the  cove- 
nant declared  on  was  qualified  by  the  preceding  covenant, 
which  was  personal  to  J.  S.,  and  by  the  two  following  ones 
for  quiet  enjoyment  and  further  assurance^  which  were  con- 
fined to  the  arts  of  himself  and  persons  claiming  under  him. 
But  the  court  held>  that,  as  an  absolute  covenant  for  title  was 
not  inoonristent  with  a  qualified  one  for  quiet  enjoyment;  and 
as  the  covenant  deelared  upon  was  unqualified  in  itself,  and 
unconnected  with  any  words  in  the  qualified  covenant ;  it 
must  be  regarded  as  an  absolute  covenant  for  title;  and  they 
refused  to  be  bound  by  the  authority  of  Milner  v.  Horton. 

Proctor  V.  Johnson  (a),  thouigh  sometimes  referred  to  in 
connection  with  the  doctrine  in  question,  seems  to  have  been 
determined  on  different  grounds.  The  fiacts  were  these : — One 
of  two  joint-tenants  (at  years  of  a  mill,  reciting  the  lease  and 
death  of  his  companion,  and  that  he  had  all  by  survivorship, 
as  he  conceived,  granted  the  aforesaid  mill,  and  all  his  estate 

(z)  Smith  V.  Compton,  3  Barn.  &  error,  Cro.  Jac.  233;  Yelv.  175;   1 

AdoL  189.  BulBtr.  2;  2  Brownl.  212.   See  Brown- 

(a)  Proctor  v.  Johnson,  or  Johnson  ing  v.  Wright,  2  BO0.  &  PuL  25. 
V.  Proetor,  Cro.  Elu.  809 ;  S.  C,  in 

X  2 
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therein^  to  the  plaintiff^  and  covenanted  that  he  should  quietly 
enjoy  it  for  any  act  done  by  him.  The  co-tenant  had  pre- 
viously granted  his  estate  in  the  mill  to  another^  who  evicted 
the  plaintiff  of  a  moiety.  It  was  held,  that  the  generality  of  the 
grant  was  not  qualified  by  the  subsequent  limited  covenant ; 
and  that  it  was  not  like  Nokes^s  case  {b);  for  there  the  grant  was 
once  good  for  the  whole,  and  became  bad  by  eviction  after, 
and,  therefore,  the  covenant  subsequent  qualified  the  general 
covenant ,-  but  here  the  grant,  according  to  the  purport  of  it 
was  never  good,  Johnson  having  no  power  to  grant  the  moiety 
previously  disposed  of  by  his  co-tenant.  The  true  ground, 
therefore,  of  the  case  appears  to  be,  that,  although,  as  a 
general  rule,  an  express  particular  covenant  will  restrain  the 
generality  of  an  implied  one;  yet  such  restriction  cannot 
prevail  where  a  part  of  the  estate  professed  to  be  granted  was 
never  in  point  of  &ct  affected  by  the  conveyance. 

It  is  difficult  to  generalize  on  the  body  of  cases  noticed  in 
this  section ;  yet  they  appear  to  justify  the  following  conclu« 
sions : — 

First,  That  however  general  the  words  of  a  covenant  may 
be,  if  standing  alone;  yet,  if  from  other  covenants  in  the  same 
deed  it  is  plainly  and  irresistibly  to  be  inferred  that  the  party 
could  not  have  intended  to  use  the  words  in  the  general  sense 
which  they  import,  the  court  will  limit  the  operation  of  the 
general  words  {c). 

Secondly,  That  an  absolute  covenant  for  title  is  not  incon- 
sistent with  a  qualified  one  for  quiet  enjoyment  {d). 

And,  Thirdly,  That,  with  the  exception  of  Milner  v.  Hor- 
ton  (e),  there  is  no  case  in  which  a  qualified  covenant  has 
been  held  to  restrain  a  general  one,  where  the  covenants  have 
not  been  connected  with  each  other,  either  by  preceding 
words,  as  in  Browning  v.  Wright  {/),  or  by  intervening  or 
subsequent  ones  {g). 

(b)  4  Ck>.  80,  b.  Adol.  189. 

(c)  Hesse  v,  Sterenson,  3  Bo0.  Sc  (e)  Ante,  p.  306  of  this  Tolnme. 
Pol.  565.  576 ;  per  Lord  Ellenbo-  (/)  Ante,  p.  296  of  this  volome. 
rough,  C.  J.  (g)  Smith  v,  Compton,  3  Bam.  & 

(<Q  Smith  V.  Compton,  3  Bam.  &      AdoL  189. 
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Supposing  the  covenants  to  be  qualified^  and  confined  to 
the  acts  of  the  lessor^  and  parties  claiming  under  him^  it 
appears  that  his  widow,  in  respect  of  her  dower  is  deemed  to 
claim  under  him  {h) ;  but  not  so  his  mother,  in  respect  of  her 
dower  (i) ;  nor  is  the  lessor's  widow  so  considered  if  her  right 
to  dower  has  been  barred  (J),  And,  therefore,  where  a  lessee 
suffered  judgment  against  him  in  an  action  for  dower  by  the* 
lessor's  widow,  whose  right  had  been  barred  by  fine>  it  was 
held,  that  he  could  not  sue  upon  the  lessor's  covenant  for 
quiet  enjoyment  {k). 

So,  entry  on  the  demised  premises  by  a  collector  of  land- 
tax,  and  seizure  of  the  lessee's  goods  in  satisfaction  of  arrears 
of  land-tax  due  previously  to  the  lease,  is  not  a  breach  of  a 
covenant  for  quiet  enjoyment  "  without  any  let,  suit,  trouble, 
denial,  disturbance,  eviction,  or  interruption  whatsoever  of 
or  by  the  lessor,  his  heirs  or  assigns,  or  any  person  lawftdly 
chiiming,  or  to  chdm,  by,  from,  or  under  him  /'  as  those 
words  imply  a  claim  by  title  from  the  lessor  (/). 

It  seems,  too,  that  a  party  taking  a  surrender  of  the  lessor's 
estate  cannot  be  said  to  claim  under  him(m). 

Persons  taking  estates  in  remainder  under  a  settlement 
made  by  the  lessor  are  deemed  to  claim  under  him.  The 
case  of  Hurd  v.  Fletcher  {n)  established  the  position.  It 
appeared,  that  Lady  Astley,  being  seised  in  fee,  intermarried 
with  Sir  John  Astley;  and  that  afterwards  they  levied  a  fine 
to  the  use  of  Sir  John  for  Hfe,  with  remainders  over,  and  a 
power  to  Sir  John  to  lease,  and  a  joint  power  of  revocation 
to  both  during  their  joint  lives.  They  afterwards  revoked 
the  uses  subsequent  to  Sir  Jqhn's  lif^  estate  and  power  of 
leasing,  and  declared  new  uses  to  Lady  A.  for  life,  remainder 
to  Lord  T.  in  tail.  Sir  John  then  made  a  lease  to  the  plain- 
tiff, not  coiofonnably  with  the  power,  and  covenanted  for 

(k)  BnUer  v.  Swinerton,  Palm.  339.         (k)  Ibid. 
340;  S.C.2Rol.  286-8.    Bendl.  116.         (l)  Stanley  v.  Hayes,  3  Q.  B.  105; 

Anon.  Godb.  333.  S.  G.  2  Ga.  &  Day.  411. 

(f)  Ibid.  (m)  Stepping  v.  Gladding,  or  Gladen, 

0*)  Allen  V,  Thorn,  cited,  1  Keb.  379.  Freem.  18. 20. 
1  Vent  176.  (n)  Hurd  v,  Fletcher,  1  Dougl.  43. 


810  OF  THE  INSTRUMENT  OF  DEMISE.  [Part  Y. 

quiet  enjoyment  against  himself^  and  all  persons  claiming  by^ 
from,  through,  or  under  him.  Sir  John  having  died,  and  the 
prior  uses  being  determined,  Lord  T.  entered  and  evicted  the 
lessee;  and  the  question  was,  whether  Lord  T.  claimed  under 
Sir  John,  or  only  under  Lady  A.  And  it  was  held,  that,  as  Sir 
John  was  a  necessary  party  to  the  second  declaration  of  uses, 
by  which  the  estate  was  limited  to  Lord  T.,  his  lordship  cer- 
tainly claimed  und^  him,  witlnn  the  meaning  of  the  cove- 
nant* And  the  more  recent  case  of  Evans  v.  Vaughan  (o)  is 
to  the  same  effect. 

But  if  lessee  of  tenant  in  tail  make  an  under-lease,  and 
covenant  for  quiet  enjoyment  against  himsdf,  and  all  persons 
claiming  by,  from,  or  under  him ;  and  the  under-lessee  be 
evicted  by  a  remainder-man,'  on  the  death  of  the  tenant  in 
tail  without  issue,  the  covenant  is  not  broken;  as  the  remain- 
der-man claims  paramount  to,  and  not  under,  the  mesne 
lessor  (p). 

Some  forms,  after  quaUffing  the  cov^mnt  to  the  acts  of 
the  lessor  and  his  heirs.  See,  and  all  persons  claiming  by, 
from,  through,  imder,  or  in  trust  for  him  or  them,  add  the 
words, ''  or  by  his,  their,  or  any  or  either  of  their,  acts,  means, 
consent,  default,  privity>  or  procurement.^' 

The  word  acts  imports  something  done  by  the  person  against 
whose  acts  the  covenant  is  made ;  and  the  word  means  has  a 
similar  signification,  something  proceeding  from  the  person 
covenanting.  In  the  case  of  Spencer  v.  Maxriott  (q),  the 
owner  of  a  lease  subject  to  forfeiture  on  the  premises  being 
used  as  a  shop,  made  an  under-lease  without  apprising  the 
under-lessee  of  the  provision;  and  covenanted  for  quiet  ^joy^ 
ment  against  himself  and  persons  claiming  under  him,  or  by 
or  through  his  or  their  acts,  means,  right,  title,  forfeiture, 
privity,  or  procurement ;  the  under-lessee  let  to  another,  who. 


(o)  EvaiiB  V.  YangbaD,  4  Barn.  &  and  Butler  9.  Swinerton,  Palm.  340 ; 

Cres.  261 ;  S.  C.  6  Dow.  &  Rjr.  849.  S.  C.  2  RoL  286-8;  Cro.  Jae.  657. 

(p)  Woodhouae  v.  Jenkins,  9  Bing.  (q)  Spencer  v.  Marriott,  1  Bam.  Sl 

431 ;  S.  C.  2  Mo.  &  Sc.  599.    And  see  Ores.  467;  S.  C.  2  Dow.  &  Ry.  665. 
Cavan  v.  Pulteney,  2  Yes.  jnn.  544; 
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in  ignoranoe  of  the  prohibition,  opened  a  shop,  and  thereby 
incurred  a  forfeiture,  of  which  the  original  lessors  took  advan- 
tage. The  breach  of  covenant  alleged  was,  that  the  plaintiff 
was  evicted  firom  the  premises  bj  the  means  of  his  lessor,  to 
wit,  by  means  of  his  neglecting  to  insert  in  the  lease  made 
to  the  plaintiff  any  covenant  similar  to  the  covenant  made 
with  the  original  lessor,  and  of  neglecting  to  give  to  the 
plaintiff  notice  of  such  covenant,  or  of  the  clause  of  re-entiy. 
But  the  court  held,  that,  as  the  eviction  was  not  produced  by 
anything  proceeding  firom  the  covenantor,  but  fiK>m  the  per- 
son in  possession  of  the  premises,  an  action  on  the  covenant 
could  not  be  maintained.  It  was  said,  however,  that  if  the 
covenantor  had  beeii  guilty  of  any  improper  concealment 
whereby  the  plaintiff  had  sustained  damage,  that  might  be 
the  subject  of  an  action  on  the  case. 

So,  where  a  person  purchasing  an  estate  took  the  convey- 
ance to  the  use  of  himself  and  his  wife,  with  remainder  to 
his  own  heirs ;  and  afterwards  made  a  lease,  and  covenanted 
for  quiet  enjoyment  without  any  hindrance,  &c.,  by  himself, 
his  heirs,  executors,  or  administrators,  or  by  or  through  any 
other  person  by  his  means,  title,  or  procurement;  it  was  held, 
that  a  disturbance  by  the  surviving  wife  was  a  breach,  as  her 
title  was  derived  by  his  means,  for  she  would  not  have  had 
any  estate  unless  he  had  procured  the  conveyance  to  be  so 
made  (r). 

As  to  the  words  neglect  or  defatdt ;  A  party  cannot  be  said 
to  be  guilty  of  neglect  or  default,  in  not  having  procured  an 
act  to  be  done  which  he  was  unable  to  compel.  And,  accord- 
ingly, where  a  lessee  from  tenant  in  tail  underlet,  and  cove- 
nanted for  quiet  enjoyment  without  interruption  by  him  or 
any  person  claiming  under  him,  or  by  his  or  their  acts,  means, 
consent,  neglect,  default,  privity,  or  procurement;  and  the 
under-lessee,  on  the  death  of  the  tenant  in  tail  without  issue, 
was  evicted  by  the  remainder-man ;  it  was  clearly  held,  that 

(r)  Butler  v.  Swinerton,  Palm.  839;      Btruction  of  ooveoAiits  for  title;  2  SagA 
S.  C.  2  RoL  286;  Cro.  Jac.  657;  CWled      Vend.  &  Purch.  516.  10th  edn. 
the  Magna  Charta  of  the  liberal  con- 
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thti  mesne  lessor  was  not  liable  to  an  action  on  the  covenant; 
as  he  never  had  the  power  of  Compelling  the  tenant  in  tail  to 
suffer  a  common  recovery  {s). 

But  it  would  seem  that  the  lessor's  neglect  to  pay  land-tax 
due  before  the  grant  of  the  lease^  would  be  a  dtfauU  within 
the  range  of  the  covenant  (/). 

Generally  speakings  a  covenant  for  quiet  enjoyment,  or  a 
bond  for  the  performance  of  such  a  covenant,  extends  to 
secure  the  enjoyment  against  lawful  inter^uptio^s  only, 
although  the  word  kmrfid  be  not  contained  in  the  covenant; 
the  law  having  provided  an  action  of  trespass  as  the  means 
of  redressing  an  unlawful  entry  or  disturbance  {u).  An  early 
case  to  the  contrary  (t;)  has  long  since  been  virtually,  if  not 
expressly,  overruled. 

If  the  law  were  otherwise,  says  Yaughan  {x),  the  following 
inconveniences  would  ensue : — 

1.  A  man's  covenant,  without  necessary  words  to  make  it 
such,  would  be  strained  to  be  unreasonable,  and,  therefore, 
improbable  to  be  so  intended ;  for  it  would  be  unreasonable 
a  man  should  covenant  against  the  tortious  acts  of  strangers 
impossible  for  him  to  prevent,  or  probably  to  attempt  pre- 
venting. 


(<)  Woodhoose  v.^^nkips^  9  Biiig« 
431;  S.  C.  2Mo.  &  Sc.  599. 

(0  Stanley  v.  Hayee,  2  Q.  B.  105; 
S.  C.  2  6a.  &Dav.  411. 

(i*)  22  H.  6.  52,  [B].  2(5.  32  H.  6. 
32,  [B].  27.  26  H.  8.  3,  [B].  IJ. 
Majof  V.  6iigg»  2  Mod.  213 ;  &  C, 
npm,  Crregoyy  v.  Maior,  2  Lev.  194; 
S.  C,  nom.  Gregory  v.  Mayo,  3  Keb.  744. 
NichdUs  V.  Panin,  1  Lev.  83;  S.  C.  1 
Keb.  379.  380.  413.  BayUe  v.  Hughes, 
W.  Jo.  242.  Chaatflower,  Chaund- 
flower,  or  Cbandflower,  v.  Priestley,  or 
Waterhouse,  Cro.  Elii.  914 ;  S.  C.  Yelv. 
30 ;  Noy,  50.  Brocking,  or  Broking,  v. 
Cham,  Oro.  Jae.  425.  Nokes's  case,  or 
Nokes  V,  James,  4  €k>.  80,  b. ;  S.  C. 
Cro.  Eliz.  674.  2  Brownl.  213.  H&. 
mond  V.  Dod,  Cro.  Car.  5.  Cowper  v. 
Pollard,  W.  Jo.  197.  Holmes  v.  Seller, 


3  Lev.  305.  Laiming  v.  Lovermg,Cro. 
Eliz.  9 1 6.  Foster  v.  Mapes,  Cro.  Eliz. 
212;  S.C.  1  Leon.  324;  Ow.  100;  cited. 
Hob.  35;  2  Brovnl.  &  Gold.  1S3;  nom. 
Foster  V.  Mayes.  Xisdale  v,  Essex, 
Hob.  34;  S.  C.  Mo.  861;  1  Rol.  397; 
3  Bolstr.  204;  1  BrownL  &  Gold.  23. 
Hayes  v.  BickerstaffyVaug^.  118.  Peny 
V.  Edwards,  1  Stra.  400.  Bloxam  r. 
Walker,  or  Warner,  Freem.  124. 130. 
Anon.  Loffi,  460.    Dudley  o.  Folfiotty 

3  Term  Rep.  584.    Foster  v.  Pierson, 

4  Term  Rep.  617.  Jerritt  v.  Wesre, 
3  Pri.  576i  604. 

(v)  Mountford  v,  Catesby,  3  Dy. 
328,  a.;  S.  C.  3  Leon.  43;  1  Rol.  Ab. 
430.  pi.  12.  Hob.  35.  And  see  3  Dy. 
328,  n.  (8). 

(x)  Vaugh.  122. 
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2.  The  covenantor  who  was  innocent  would  be  charged 
when  the  lessee  had  his  natural  remedy  against  the  wrong-* 
doer;  and  the  covenantor  made  to  defend  a  man  from  that 
from  which  the  kw  defended  every  man^  that  is,  from  wrong. 

3.  A  man  would  have  double  remedy  for  the  same  injury> 
against  the  covenantor^  and  ako  against  the  wrong-doer;  and^ 

4.  A  way  would  be  opened  to  damage  a  third  person  (that 
is  the  covenantor)  by  undiscoverable  practice  between  the 
lessee  and  a  stranger ;  for  there  would  be  no  difficulty  for 
the  lessee  secretly  to  procure  a  stranger  to  make  a  tortious 
entry,  that  he  might  therefore  charge  the  covenantor  with  an 
action. 

On  the  same  principle,  a  covenant  against  a  disturbance 
by  a  man,  or  his  heirs,  or  assigns,  wfll  not  extend  to  a  tor- 
tious  disturbance  by  the  heir  (y),  or  assign  (z). 

But  a  disturbance  of  the  lessee  by  the  lessor  himself  is 
not  regarded  with  the  same  lenity,  as  an  eviction  by  a 
stranger ;  it  being  clear,  that  the  lessor  exposes  himself  to 
an  action  on  his  covenantj  although  he  enter  wrongfuUy, 
notwithstanding  the  covenant  provides  against  latcfid  evic- 
tions only  (a) ;  for>  in  such  case>  the  court  will  not  consider 
the  word  lawful ;  nor  drive  the  plaintiff  to  his  action  of  tres- 
pass, when  by  the  general  implied  covenant  in  law  the  lessor 
has  engaged  not  to  avoid  his  own  deed,  either  by  a  rightful 
or  tortious  entry  (i).  Indeed,  it  would  hardly  be  consistent 
with  reason  to  allow  the  lessor  to  defeat  the  tenancy  by 
pleading  his  own  wrong.  The  early  case  of  Davie  t'.  Sache- 
verell  {c)  may  therefore  be  considered  as  overruled. 

So,  if  a  lessor  covenant  for  quiet  enjoyment  against  him- 
self and  his  executors,  the  lessee,  on  eviction  by  the  executor, 

(y)  Hunt  v.  AUen,  Winch,  25.  W.  Jo.  360.    Crosse  v.  Yonng,  2  Show. 

(e)  Hayes  v.  Bickentafi;  Vangh.  118.  425.    Lloyd  v.  TomkieSy  1  Term  Rep. 

123.  671.    And  see  Seaman  v.  Browning, 

(a)  82  H.  6i  32.  pi.  27.    Corns  v.  1  Leon.  157. 

— — y  Cro.  Eliz.  544.    Andrew's  case,  (5)  Crosse  v.  Young,  sup.    Lloyd  v. 

2  Leon.  104;   S.  C.  Cro.  Eliz.  214.  Tomkies,  sup. 

Anon.  Sty.  67.     Penning  v.  Plat,  Cro.  (c)  Dayie  v,  Sacheverell,  1  RoL  Ab. 

Jac  383 ;  S.  C,  nom.  Pemberton  v,  429.  pi.  7. 
Platt»  1  Bol.  267.   Care  v.Brookesby, 
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need  not  show  that  the  execator  entered  by  title^  any  more 
than  in  the  case  of  the  lessor  himself  (^f). 

To  support  an  action  against  the  lessor^  it  is  not  necessary 
that  he  should  have  a  title  to  enter ;  it  is  sufficient  if  he  enter 
under  a  claim  of  one  (e).  And  in  the  case  just  dted^  where  a 
vendor  prevented  a  purchaser  from  ei^oying  a  pew  appurte- 
nant to  the  house  sold^  by  locking  it  up  against  the  pur- 
chaser's will,  the  court  held  that  this  was  such  an  assertion 
of  right  as  to  render  the  lessor  liable  to  an  action  (/). 

An  accidental  trespass  on  the  premises  in  hunti]ig(^);  or 
an  entry  for  the  purpose  of  beating  the  lessee  (A);  would  not 
have  that  effect. 

If  the  lessor  covenant  for  quiet  enjoyment  against  the  acts 
of  a  person  particularly  specified,  a  disturbance  by  that  person 
will  amount  to  a  breach,  whether  it  be  a  rightful  or  tortious 
disturbance  (t).  So,  where  one  covenanted  for  quiet  enjoy- 
ment without  interruption  by  any  person  having  or  claiming, 
or  pretending  to  have  or  claim,  any  right  of  common ;  and  a 
breach  was  assigned,  alleging  an  interruption  by  one  J.  B. 
who  claimed  common,  &c.;  it  was  held,  that  the  plaintiff  need 
not  show  any  title  in  J.  B. ;  for  the  covenant  expressly 
extended  not  only  to  those  who  had  right,  but  to  those 
who  claimed  or  pretended  to  a  right;  and,  therefore,  whether 
the  claim  were  rightful  or  groundless,  the  covenantor  was 
liable  (J(). 

K  a  general  covenant  for  quiet  enjoyment  contain  an  excep- 
tion of  particular  persons,  the  exception  will  be  construed 
strictly,  so  as  not  to  include  any  others  than  those  expressly 


{d)  Forte  V.  Tine,  2  RoL  21.    Rat- 


cliff  v. 


1  Brownl.  &  Gold.  80. 


<e)  Uoyd  V.  Tomkies,  1  Tienn  Eep. 
671. 

(/)  IWd. 

(g)  Ibid.  And  see  Seddon  v.  Senate, 
13  £a8t,  72. 

(A)  Penn  v.  Glover,  Cro.  Elia.  421 ; 
S.  C.  Mo.  402. 

(0  Foster  v.  Mapes,  Cro.  BSiz.  212; 
S.  C.  1  Leon.   324 ;   Ow.  100 ;  cited, 


Hob.  35.  2  BrownL  &  Gold.  163. 
Tifidale  v.Essex,  Hob.  35;  S.G.  1  Rol. 
397;  Mo.  861.  Hill «.  Browne, Fveem. 
142.  Percy  «.  Edwaxda,  1  Stra.  400. 
Nash  V.  Palmer,  5  Man.  &  Selw.  374. 
Fowle  V.  Webhy  1  Bazn.  &  Ores.  29; 
S.C.  2  Dow.  &  Ry.  183.  Bnt  aee 
Hayes  v.  Bickeretaff,  Van^.  118. 127. 
{k)  Sonthgate  v.  Chaplin,  Com.  230; 
S.C.  in  K.  B.  10  Mod.  383.  And 
Perry  «.  Edwarda,  Stra.  400. 
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named.  Accordingly^  where  a  tenant  in  tail^  with  rcYersion 
to  Queen  Elizabeth  in  fee^  made  a  lease  for  years^  and  coyc- 
nanted  for  quiet  enjoyment  against  all  persons^  but  the  queen^ 
her  heirsj  or  successors^  being  kings  or  queen  of  England,  it 
was  held,  that  the  grantee  of  the  queeu^s  reYcrsion  was  not 
included  in  the  exception,  and,  therefore,  that  his  entry  on 
the  lessee  was  a  breach  of  the  coYenant  {I). 

A  coYenant  for  the  quiet  enjoyment  of  certain  premises 
demised,  excepting  £pom  the  demise  to  one  E.  K.  a  certain 
dose,  parcel  thereof,  does  not  amount  to  a  coYcnant  for  quiet 
enjoyment  agauist  an  intemqption  by  E.  K.  as  to  the  lands 
actually  comprised  in  the  lease  (m). 

In  assigning  a  breach  of  a  coYcnant  for  quiet  eigoyment, 
where  the  -interruption  is  the  act  of  a  third  party,  against 
whom  the  coYenant  has  not  specifically  proYided,  it  is  not 
sufficient  to  allege  that  having  lawful  right  and  title  he 
entered,  without  alleging  also  that  he  had  such  lawful  title 
before  or  at  the  time  oi  the  date  of  the  lease  to  the  plaintiff, 
for  possibly  he  might  haYC  derived  title  firom  the  plaintiff 
himself  (n).  It  is  not  necessary,  however,  for  the  dedaratioii 
to  show  what  title  he  had  (o).  A  different  rale  would  impose 
insuperable  difficulties  on  the  plaintiff,  a  knowledge  of  the 
title  being  only  to  be  acquired  by  inspection  of  the  deeds,  to 
which  he  could  not  have  access  {p). 


(Z)  Woodroff  V.  Greenwood,  Cro. 
EIis.517. 

(m)  Raahleighv.WmiaiDB,^  Vent  61. 

(n)  Kirby  v.  Hankaaker,  Cro.  Jac. 
315;  a  C  Jeok.  Cent  840.  pi.  95; 
oited,3Mod.llU»;2SMmd.l78.  Wot- 
tan,  or  Wooten,  «.  Hde,  or  Hale,  2 
Sannd.  177;  S.C.  1  Sid.  466;  1  Mod. 
66.  290;  1  Lev.  301;  2  Keb.  684.  703. 
709.  733.  Froetor  «.  Newton,  2  Lot. 
37;  S.  C.  1  Vent  184;  2  Keb.  878; 
3  Keb.  41.  Norman  «.  Foster,  1  Mod. 
101 ;  S.C.  3  Keb.  246.  Forte  v.  Vine, 
2  Rol  21.  Skinner  v.  Kflbys,  1  Show. 
70;  S.  C.  Holt, 542;  Carth.  87.  Anon. 
2  Vent  46.     Raahleigh  v.  WUfiama, 


eemb.  S.  C.  2  Vent  61 ;  S.  C,  nom. 
Bttcklj  V.  WilKams,  3  Lot.  325.  Jor^ 
dan  V,  Twells,  Ca.  temp.  Hardw.  171. 
Foster  v.Pierson,  4  Term  Rep.  617. 
Hodgson  V.  The  East  India  Gompanj, 
8  Term  Rep.  278.  Campbell  v.  Lewis, 
3  Bam.  &  Aid.  392.  And  see  Noble 
V.  King,  I  H.  Blac  34.  Brookes  v, 
HunphzeySy  5  Bing.  N.  C.  55;  S.  C» 
6  Scott,  756;  7  DowL  Pr.  Oa.  118; 
1  Am.  379.  Eraser  v.  Skey,  2  Chit. 
646. 

(o)  Proctor  e.  Newton,  sap.  Foster 
V.  Pierson,  sup.  Hodgson  v.  The  Eas^ 
India  Company,  sap. 

ip)  Ibid. 
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But  where  the  interruption  is  by  the  lessor  himself  {q),  or 
by  a  person  against  whose  acts  the  covenant  han  speciaUy 
provided  {r),  it  is  sufficient  to  allege  an  entry  by  him,  without 
stating  under  what  title  or  pretence,  or  whether  by  right  or 
wrong. 

Some  particular  act,  however,  hy  which  the  plaintiff  is 
interrupted  must  be  shown,  otherwise  the  breach  will  not  be 
well  assigned  {s). 

In  an  action  on  a  covenant  that  the  lessor  is  seised  in  fee, 
a  breach  may  be  assigned  in.  terms  as  general  as  the  covenant, 
vis.,  that  he  was  not  seised  in  fee,  without  showing  that 
another  was  so  seised,  nor  why  the  defendant  was  not  so 
seised  {t). 

So,  on  a  covenant  that  the  lessor  has  good  right  to  demise, 
the  lessee  may  assign  as  a  breach  that  he  had  not  good  right, 
without  showing  in  whom  the  right  was  vested  (u). 

In  an  action  on  a  covenant  for  quiet  enjoyment,  an  allega- 
tion, as  a  breach,  that  the  plaintiff  (lessee)  entered  and  was 
evicted  by  the  defendant  (lessor),  is  not  supported  by  proof 
that  he  made  a  demand  of  possession  and  was  refused,  an 
expulsion,  which  is  a  putting  out,  not  having  taken  pbice ; 
for  a  party  who  comes  to  claim,  but  has  never  entered, 
cannot  be  expelled.  The  breach  is  not  for  expelling,  but 
for  not  letting  in  {se). 

A  covenant  for  the  renewal  of  the  term  is  also  sometimes 
entered  into  by  the  lessor;  but  this  branch  of  our  subject 
has  ab^ady  been  discussed  at  great  length  (y). 


(q)  CoroB  V.  — — ,  Gro.  Eliz.  544,         (u)  Bndahaw's  cmOi  9  Co.  60,  b.; 
and  the  other  cases  ante,  in  note  (a),     S.  C,  nom.  Sahnan  v.  Bradahaw,  Cro. 


p.  31 3  of  this  Tolnme.  Jae.  304.  Lancashire  e.  Glower,  2  Show. 

(r)  Foster  v.  Mi^ies,  and  other  cases  460. 

ante,  in  note  (t),  p.  314  of  this  yolame.  (x)  Hawkes  e.  Orton,  5  Adol.  & 

(«)  Anon.  Com.  228.  EU.  367.    And  see  Warn  v.  Bickford, 

(0  Musoot  V.  Ballet,  do.  Jac.  369.  9  Pri.  43. 

Glinister  v.  Audlej,  T.  Bayin.  1 4 ;  S.  C,  (y)  Ante,  Y oL  1,  p.  703. 
nom.  Ghmston  o.  Audly,  1  Keb.  68. 
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CHAPTER  XI. 

OF  THE  PROVISO  FOR  RE-ENTRY  ON  NON-PAYMENT  OF  RENT, 
OR  NON-PERFORMANCE  OF  COVENANTS. 

TN  some  precedents  the  proviso  for  the  lessor's  re-entry 
•*'  on  non-payment  of  the  rent,  or  non-performance  of  the 
lessee's  covenants,  intervenes  between  those  covenants  and 
the  lessor's  covenant  for  qniet  enjoyment.  In  others,  it  suc- 
ceeds that  covenant.  Whether  it  be  inserted  in  one  part  of 
the  lease  or  the  other  Is  immaterial.  But  I  prefer  its  exami- 
nation in  this  place,  in  order  that  the  series  of  covenants  by 
either  party  may  be  kept  unbroken. 

The  proviso  mentioned  is  sometimes  to  be  taken  advantage 
of  on  non-payment  of  rent,  or  non-performance  of  the  cove- 
nants, generally;  and  sometimes,  but  not  usually,  it  extends 
also  to  causes  of  forfeiture  not  embraced  by  the  covenants,  as 
to  the  lessee's  becoming  bankrupt,  taking  the  benefit  of  the 
Insolvent  Act,  committing  waste,  and  so  forth. 

Such  a  proviso  may  be  introduced  in  a  demise  by  an  instru- 
ment not  under  seal,  where  a  lease  of  that  kind  is  allowed  by 
law  (a),  as  well  as  in  a  lease  under  seal  {b);  and  may  be  con- 
tained either  in  the  body  of  the  instrument,  or  an  indorse- 
ment thereon ;  but,  in  the  latter  case,  the  indorsement  must 
precede  the  execution  of  the  deed  (2:). 

The  right  of  re-entry  is  usually  reserved  to  the  lessor,  his 
heirs  and  assigns,  where  he  is  seised  in  fee ;  to  him,  his  exe- 
cutors, administrators,  and  assigns,  where  he  is  possessed  for 
years.    The  assignee  of  the  reversion  may  take  advantage  of 

(a)  As  to  tfaiB,  see  ante,  ^l  etteq.      8  Bam.  Sl  Crea.  308.  315;  S.C.  1  Man. 
of  thia  Tolunie.  &  Ry.  694. 

(6)  Doe  dem.  Henmker  p.  Watt,         (c)  Griffinv.  Stanhope, Cro.Jac.  466. 
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it^  if  not  by  the  common  law^  at  least  by  virtue  of  the  statute 
of  82  Hen.  8.  e.  34  (rf). 

By  the  common  law,  a  right  of  re-entry  cannot  be  reserved 
to  a  stranger,  a  cestui  que  trust  for  instance  («) ;  and  so,  if  it 
were  reserved  to  a  mortgagor  and  mortgagee,  or  either  of 
them,  an  ejectment  could  not  be  maintained  on  the  sole 
demise  of  the  mortgagor,  nor  on  the  joint  demise  of  him  and 
the  mortgagee  (/).  So,  if  the  trustee  of  a  term  of  years  and 
his  cestui  que  trust  for  life  concurred  in  a  lease,  reciting  the 
title  of  the  parties,  and  reserving  a  power  of  re-entry  to  them, 
or  the  survivor,  on  non-payment  of  rent,  the  cestui  que  trust 
could  not  maintain  an  ejectment  after  the  trustee's  decease, 
the  legal  estate  being  vested  in  the  executors  of  the  latter  ($r). 
In  this  and  similar  cases,  however,  unless  the  lease  disclose 
the  title  of  the  lessors,  the  lessee  would  be  estopped  firom 
disputing  hiB  landlord's  title  (A). 

But  it  would  appear  that  the  law  on  this  subject  has  been 
altered  by  the  late  act  to  amend  the  law  of  real  property  (s), 
which  enacted  (/),  that  under  an  indenture  executed  after  the 
1st  of  October,  1845,  an  immediate  estate  or  interest  in  any 
tenements  or  hereditaments,  and  the  benefit  of  a  condition 
or  covenant  respecting  any  tenements  or  hereditaments,  may 
be  taken,  although  the  taker  thereof  be  not  named  a  party 
to  the  same  indenture. 

And  by  the  same  act  {k),  a  right  of  re-entry,  whether  im- 
mediate or  future,  and  whether  vested  or  contingent,  into  or 
upon  any  tenements  or  hereditaments  in  England^  of  any 
tenure,  may  now  be  disposed  of  by  deed. 

Independently  of  this  act,  a  lessee  who  assigns  his  term. 


(d)  pavy  V,  Matthew,  Gro.  Etiz.  Croinpt.&Jery.232;S.C.2Tyrw.289. 

649.    Winter's  case,  3  Dy.  308,  b.  (g)  Doe  dem.  Barker  v.  Goldamitb, 

Appowel  V.  Monnoox,  Mo.  97.    Hotley  2  Crompt.  A.  Jery.  674;  S.  C.  2  Tyrw. 

«.  Soot,  Lorn,  816.    The  reader  wiU  710. 

find  the  act  set  out  poBt|  Part  the  Sixth,  (h)  Ibid.    Aa  to  leases  by  estoppel, 

Chap.  IV.  see  ante.  Vol.  1,  p.  52. 

(«)  Doe  dem.  Barber  «.  Lawrence,  (t)  8  &  9  Vict  e.  106. 

4  Taont.  23.  (j)  Sect.  6. 

(/)  Doe  dem.  Barney  v.  Adams»  2  {k)  Sect.  6. 
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subject  to  a  right  of  re-entry  by  himself  on  non-performance 
of  covenants  by  the  assignee,  may  take  advantage  of  the  con- 
dition, although  not  entitled  to  the  reversion  (/). 

In  a  recent  case  (m),  the  court  doubted  whether  one  of 
two  coparceners  could  take  advantage,  by  way  of  ejectment, 
of  a  proviso  for  re-entry  on  breach  of  a  condition  contained 
in  a  lease. 

Where  the  directors  of  a  company  granted  a  lease  with 
a  power  of  re-entry,  and  afterwards  the  company  was  incor^ 
porated  by  an  act  of  parliament,  which  (amongst  other  things) 
enacted,  '^that  all  contracts,  &c.,  theretofore  entered  into  with 
the  directors  of  the  company  should  be  as  valid  as  if  the  com- 
pany had  been  incorporated  when  the  same  contracts,  &c., 
were  entered  into,  and  as  if  the  same  had  been  entered  into 
with  the  said  incorporated  company,^'  it  was  held,  that  the 
incorporated  company  might  support  an  action  of  ejectment 
on  the  clause  of  re-entry  (a). 

The  bailifiF  of  a  corporation  cannot  enter  upon  their  lessee, 
without  express  authority  by  deed  under  their  common 
seal  (o). 

In  Doe  dem.  Davis  v.  Elsam  {p),  it  is  laid  down  by  Lord  Ten- 
terden,  that  the  clause  conferring  the  right  of  re-entry,  being 
regarded  as  a  matter  of  contract  between  the  parties,  ought 
to  be  construed  according  to  fair  and  obvious  meaning  with- 
out £ftvor  to  either  side,  and  not  with  the  strictness  of  condi^ 
tions  at  conunon  law.  But  in  Doe  dem.  Palk  v.  Marchetti  (9)4 
he  said,  that  the  general  rule  was,  that  a  clause  of  re-entry 
should  be  construed  strictly;  and^  subsequently,  in  Doe 
dem.  Abdy  v.  Stevens  (r),  after  stating  that  it  was  a  general 


(Z)  Dee  dem.  FreemMi  v.  BatemaD,  102,  b.  pi.  (88). 

2  Bam.  A,  Aid.  168.    I^t  b.  325.   Co.  (p)  Doe  dem.  DaYiBi^.£l8am,l  Mood. 

Lit  202.  &  Malk.  1 89.   And  see  Roe  dem.  Bam- 

(m)  Doe  dem.  De  Ratieii  e.  Lewis,  ford  v.  Hayley,  12  East,  464. 

5  AdoL  &  ED.  277;  S.  C.  2  Bar.  &  (9)  Doe  dem.  Palk  v.  Marohetti, 

WoL  162.  ]  Barn.  &  AdoL  715.  720. 

(i»)  Doe  dem.  London  Dock  Com-  (r)  Doe   dem.    Abdy   v.    Sterensi 

paoy  V.  KnebeU,  2  Mood.  &  Rob.  66.  8  Bam.  &  AdoL  299. 

(a)  Emeleye  v.  Walrond^    1   Dy. 
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rule  of  construction^  that  the  words  of  a  covenant  must  be 
taken  most  strongly  against  the  covenantor,  he  added,  that 
the  rule  applied  more  strongly  to  a  proviso  for  re-entry, 
which  contained  a  condition  that  destroyed  or  defeated  the 
estate. 

A  few  examples  will  best  exhibit  the  disposition  of  the 
judges  on  the  question  of  construction.  Thus,  where  a  lease 
for  twenty-one  years  was  made  by  a  party  seised  in  fee,  with 
a  proviso,  that  if  either  of  the  said  parties  should  be  desirous 
of  determining  it  at  the  end  of  the  first  seven  or  fourteen 
years  of  the  term,  it  should  be  lawful  for  either  of  them,  his 
executors  or  administrators,  so  to  do,  upon  giving  to  the 
other  of  them  his  heirSy  executors,  or  administrators,  twelve 
months'  notice  in  writing,  the  court  held,  according  to  the 
spirit  of  the  provision,  that  the  devisee  of  the  lessor  might 
determine  the  lease  by  notice,  the  intention  of  the  parties 
having  clearly  been  not  to  give  a  collateral  power  to  be  exer- 
cised by  a  stranger,  but  to  annex  certain  privileges  to  the 
term  and  to  the  reversion,  to  pass  with  such  term  and  rever- 
sion respectively,  and  to  be  exercised  by  the  persons,  whoso* 
ever  they  might  be,  to  whom  such  term  or  reversion  might 
come  {s). 

So,  where  an  under-lease  provided,  that,  in  case  of  non- 
payment of  rent,  &c.,  it  should  be  lawful  for  the  said  T.  B. 
and  J.  W.,  (the  original  lessees,)  their  executors,  administra- 
tors, or  assigns,  and  for  the  said  J.  S.  H.  (the  ground  land- 
lord), his  heirs  and  assigns,  to  re-enter,  the  court  clearly  held, 
that  a  separate  right  of  re-entry  was  conferred  on  the  lessees, 
without  the  necessity  of  joining  the  ground  landlord ;  and 
that  and  must  be  read  or ;  otherwise,  by  refusing  to  enter, 
J.  S.  H.  might  render  irreparable  any  loss  occasioned  to  his 
own  lessees  (^). 

And  where  a  lessee,  amongst  other  covenants,  covenanted 
to  use,  consume,  and  spend,  on  the  premises,  all  the  hay, 


(«)  Roe  dem.  Bamford  v.  Hayley,         (t)  Doe  dera.    Bedford   v.  Whito^ 
12  East,  464.  4  Bing.  276;  S.  C.  12  J.  B.  Mo.  526. 
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dung,  fee.,  under  a  penalty  of  6/.  for  every  ton  carried  off; 
and  the  lease  contained  a  clause,  which,  after  enumerating 
every  covenant  in  the  lease,  except  the  one  to  consume  the 
hay,  &c.,  on  the  premises,  provided,  that  for  the  breach  of  any 
of  the  covenants  in  the  lease  the  lessor  might  re-enter;  it 
was  held,  that  the  clause  of  re-entry  extended  to  all  breaches 
of  covenant,  including  the  one  not  to  remove  the  hay,  not- 
withstanding the  lessee's  liability  to  the  penalty  on  a  breach  {u) . 

But  where  the  covenants  by  the  lessee  to  pay  rent,  and 
not  to  assign  without  license,  were  followed  by  a  proviso  for 
re-entry  in  case  the  rent  should  be  in  arrear,  or  all  or  any  of 
the  covenants  hereinqfter  contained  on  the  lessee's  part  should 
be  broken,  and  there  were  not  any  covenants  by  the  lessee 
after  the  proviso,  but  only  a  covenant  by  the  lessor,  that  the 
lessee  paying  the  rent,  and  performing  all  and  every  the 
covenants  h^einbefore  contained  on  his  part  to  be  performed, 
should  quietly  enjoy,  and  the  lessee  assigned  without  license, 
the  court  refused  to  apply  the  word  heremafter  to  the  lessee's 
covenants  that  preceded  it,  or  to  reject  the  word  altogether  {x) . 

Where  a  lease  contained  a  proviso  in  the  following  terms : — 
''That  if  the  said  [lessee],  his  executors,  administrators,  or 
assigns,  shall,  either  by  their  or  his  own  act  or  acts,  or  by 
bankruptcy,  insolvency,  writ  of  extent,  or  of  execution  by 
fieri  fiBUoas,  or  other  act  of  law,  or  any  other  means,  whereby, 
either  voluntarily,  or  without,  or  against,  his  or  their  consent, 
whereunder  the  said  premises  demised,  or  any  part  thereof, 
would,  in  case  this  proviso  did  not  exist,  be  liable  to  be  seised 
by  the  sheriff,  or  any  other  person,  or  in  case  the  said  [lessee], 
his  executors,  administrators,  or  assigns,  shall  at  any  time  or 
times  hereafter  make  breach  or  default  in  the  performance  of 
the  covenants  or  any  of  them  hereinbefore  on  his  or  their 
parts  contained,  th^n,  and  in  any  of  the  cases,  this  present 
indenture,  and  the  term  hereby  created,  shall  thenceforth 
cease  and  determine,  and  it  shall  and  may  be  lawful  to  and 

(«)  Doe  dem.  Antrobos  v.  Jepaon,         (j;)  Doe  dem.  Spencer  v.  Godwin, 
3  Bam.  &  Adol.  402.    And  see  Doe      6  Man.  &  Selw.  265. 
dem.  Bjuds  v.  Kneller,  4  Car.  &  Pa.  3. 

VOL.  II.  Y 
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for  the  said  [lessor]^  his  heirs  and  assigns^  into  the  said  here- 
by leased  premises^  or  into  any  part  thereof^  in  the  name  of 
the  whole  to  re-enter,  and  the  same  from  thenceforth  to  have 
again,  repossess,  enjoy,  and  keep,  as  in  his  and  their  first 
and  former  estate,  and  the  said  [lessee],  his  executors,  admi- 
nistrators, and  assigns,  thereout  utterly  to  expel,  put  out,  and 
remove,'^  the  clause  was  held  to  be  too  unintelligible  to  sup- 
port an  action  of  ejectment  for  a  forfeiture,  the  lessee's  effects 
haying  been  seised  under  hfierifacias  (y). 

A  proviso  for  re-entry  if  the  lessee  shall  do  or  cause  to  be 
done  any  act,  matter,  or  thing  whatsoever  contrary  to  or  in 
breach  of  any  one  or  more  of  the  covenants  contained  in  the 
lease,  was  held  not  to  give  a  right  of  re-entry  on  a  breach  of 
covenant  by  the  lessee  to  repair,  the  words  importing  an  act, 
and  nothing  appearing  in  the  other  parts  of  the  instrument 
from  which  an  intention  could  be  gleaned  that  the  clause 
should  apply  to  an  omission  to  do  an  act  {z).  The  proviso, 
therefore,  should  extend  to  cases  of  omission  as  well  as  of 
commission  on  the  part  of  the  lessee. 

So,  where  a  proviso  conferred  a  power  of  re-entry  in  case 
the  lessee,  by  the  space  of  thirty  days  after  notice,  should 
make  default  in  performance  of  any  of  the  covenants  ccm- 
tained  in  the  lease,  and  the  lessee  covenanted  not  to  suffer 
any  building  to  be  erected  in  the  garden  without  the  lessor's 
consent ;  and  afterwards  built  a  portico  without  consent ;  it 
was  held,  that  the  lessor  could  not  recover  possession,  though 
he  had  given  to  the  lessee  more  than  thirty  days'  notice 
before  the  commencement  of  the  action,  that  unless  he  re- 
moved the  projection,  proceedings  would  be  instituted  for 
that  purpose ;  for  it  could  not  be  expected  that  thirty  days' 
notice  should  be  given  not  to  do  such  an  act  {a). 

Where  a  lease  contained  a  proviso  for  re-entry  in  case  the 
lessee  should  commit  waste  to  the  value  of  10^.^  and  the 

(y)  Doe  dem.  Wyndham  v.  Carew,      dem.  Dalton  v.  Jones,    4  Barn.    & 

2  Q.  B.  317;  S.  C.  1  Ga.  &  Dav.  640.        Adol.  126. 

(z)  Doe    dem.    Abdy    v.    Stevens,         (a)  Doe  dem.  Palk  v,   Marchetti| 

3  Barn.  &  Adol.  299.     And  see  Doe      1  Barn.  &  Adol.  715. 
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leMor  brought  ejectment  in  consequence  of  the  tenant's 
haying  pulled  down  some  old  buildings  of  more  than  10s. 
YBiae,  and  substituted  others  of  a  different  description ;  it 
was  held,  that  the  waste  contemplated  by  the  proviso  was 
waste  producing  an  injury  to  the  reversion ;  and  that,  as  the 
value  of  the  reversion  might  probably  have  been  increased  by 
the  alteration,  it  was  a  question  for  the  jury,  whether  such 
waste  to  the  value  of  10«.  had  been  committed;  and  as  that 
question  had  not  been  submitted  to  their  consideration,  a  rule 
for  a  new  trial  was  made  absolute  (&). 

And  where  a  lease  contained  two  provisoes  for  re-entry, 
the  one  if  the  yearly  rent  of  300/.  should  be  in  arrear  and 
unpaid  for  thirty  days  after  it  should  become  payable;  the 
other,  in  case  the  yearly  rent,  which  was  stated  to  be  payable 
half-yearly  at  Lady-day  and  Michaelmas,  should  be  in  arrear, 
the  lessor  was  held  to  have  a  right  to  re-enter  on  non-pay- 
ment of  each  half-year's  rent,  bb  the  former  clause  contained 
the  description  of  the  amount  of  rent  to  be  annually  paid, 
and  the  latter  the  times  of  payment  (c). 

If  the  right  of  re-entry  be  dependent  on  a  previous  notice 
being  given,  the  notice  to  determine  t|ie  lease  must  be  clear 
and  unconditional.  The  deed  in  the  case  of  Muskett  v. 
Hill  {d)  contained  a  proviso,  that  if  there  should  be  any 
feilure  or  breach  by  the  grantees  in  the  performance  of  any 
of  the  covenants,  (and  as  respected  covenant  No.  1,  a  failui« 
after  notice  so  to  work,  to  keep  six  able  miners  constantly 
employed  in  driving  the  adits,  or  sinking  the  deepest  level, 
should  be  considered  one  of  the  breaches  thereof,)  and  notice 
in  writing  should  be  affixed  within  certain  limits  that  the 
lessors  intended  to  avoid  the  licenses  thereby  granted,  because 
of  such  failure  or  breach,  then  after  the  expiration  of  one 
month  firom  the  affixing  of  such  notice,  it  should  be  lawful 
for  the  grantors  to  re-enter.  The  grantees  having  failed  to 
mine   according  to  the  covenant,  the  grantors  gave  them 

(6)  Doe  dem.  Earl  of  Darlington  v.         (c)  Doe  dem.    Radd    v.    Golding, 
Bond,  5   Bam.   &  Cres.   855;  S.  C.      6  J.  B.  Mo.  231. 
8  Dow.  &  Rjr.  738.  (d)  Muakett  v.  Hill,  7  Scott,  855. 
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notice^  that^  unless  they  thenceforth  kept  six  able  miners 
constantly  employed  in  driving  the  adits  or  sinking  the  deepest 
level,  they,  the  grantors,  would  in  pursuance  of  the  proviso, 
after  the  expiration  of  one  month  from  the  affixing  of  such 
notice,  re-enter  the  premises,  which  they  accordingly  did,  six 
men  not  having  been  kept  at  work  within  a  month  after  the 
notice.  And  it  was  held,  that  this  notice  was  insufficient,  as 
it  contained  no  intimation  of  an  election  to  determine  the 
grant  on  account  of  the  forfeiture  which  had  been  incurred ; 
but  only  on  the  happening  of  a  certain  contingency,  which 
might  or  might  not  take  place,  that  is,  if  a  further  breach  of 
covenant  should  be  committed. 

Whether  the  clause  amounts  to  a  condition  or  a  covenant 
is  sometimes  a  question  of  great  nicety.  The  proviso  in  the 
case  of  Birchall  v,  Smethurst  (e),  that  if  the  lessee  should 
commit  wilful  waste  then  the  lease  should  cease,  was  held  to 
amount  to  a  condition,  and  not  to  a  covenant;  for  though  it 
was  admitted  that  a  proviso  might  amount  either  to  the  one 
or  the  other,  so  as  to  conform  to  the  intention  of  the  parties ; 
yet  in  the  case  in  question  there  was  neither  an  intention 
apparent  that  the  clause  should  operate  as  a  covenant,  nor 
any  necessity  so  to  construe  it ;  for  there  were  other  provisions 
in  the  lease  by  way  of  covenant  for  the  benefit  of  the  lessor. 

So,  where  a  lessee  covenanted  and  granted  with  the  lessor, 
that  neither  he  (the  lessee,)  nor  his  assigns,  would  grant, 
assign,  or  sell,  the  land  to  any  but  to  his  wife,  &c.,  upon  pain  of 
forfeiture  of  his  lease,  this  was  held  to  be  a  condition  (/).  So, 
where  a  lessee  of  a  manor  covenanted  that  he  would  not  put 
out  or  disturb  any  of  the  tenants  of  their  tenancies  on  pain  of 
forfeiture  of  his  lease,  the  court  held  that  these  words  con- 
stituted a  condition  (g). 

So,  where  a  lease  contained  a  provision  that  it  should  be 


(e)  Birchall  v.  Smethurst, Bunb.  1 1 4.  cocke,  2  Bulstr.  290. 

(/)  Whitchcotv.Fox,Cro.Jac.3d8;  (y)  Thomas  v.  Ward,  CrcElia.  202; 

S.  C,  nom.  Hitchcock  v.  Fox,   1  Rol.  S.  C.  1  LeoD.  245.    See,  however.  Pen 

68;  S.  C,  nom.  Whitchoocke  v.  Fox,  v.  Glover,  Mo.  404;  S.  C.  Cro.  EKz. 

1  RoL  S89;  S.  C.,nom.  Fox  t;.  Whitch-  421,  cont. 
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lawful  for  the  lessor  at  all  times  during  the  term  into  all  or 
any  part  of  the  demised  premises  to  enter,  and  there  to  dig, 
drain,  and  search  for  mines  of  coal,  copper,  lead,  or  any  other 
mine,  and  to  have  free  ingress,  egress,  and  regress,  from  time 
to  time  during  the  term,  for  the  making  his  or  their  best 
benefit  of  the  same,  and  for  carrying  the  same  away,  he  the 
lessor  paying  reasonable  damages  for  the  same  j  and,  further, 
that  it  should  be  lawful  for  the  lessor  to  have^  hold,  and 
enjoy,  by  separate  and  distinct  bounds,  two  or  three  hundred 
acres,  at  his  election,  of  the  demised  premises  most  contiguous 
to  the  said  mines,  in  case  any  should  be  found  therein,  he  the 
lessor  making  a  proportionate  allowance  or  abatement  unto 
the  lessee  for  such  acres  out  of  the  rent  reserved ;  the  court 
of  Queen^s  Sench  in  Ireland  were  of  opinion,  that  the  clause 
was  not  a  mere  covenant  sounding  in  damages,  but  gave  the 
lessor  a  right  of  re-entry  {h). 

In  the  late  case  of  Doe  dem.  Henniker  v.  Watt  (s),  the 
defendant  became  tenant  to  the  lessor  of  the  plaintiff,  under 
a  memorandum  of  an  agreement,  by  which  Watt,  in  consider- 
ation of  the  rents  and  conditions  thereinafter  mentioned,  was 
to  hold  as  on  lease  every  part  of  a  certain  piece  of  land  for 
the  term  of  twenty-one  years  at  a  certain  rent.  And  it  was 
stipulated,  that  no  house  or  building,  &c.,  should  be  included 
in  or  leased  by  virtue  of  the  agreement :  and  it  wa6  further 
stipulated  and  agreed,  that  the  defendant  should  take  and 
occupy,  at  the  same  rent,  certain  other  parcels  of  land  as  they 
might  fall  in  hand^  and  cultivate  the  same.  And,  lastly,  it 
was  stipulated  and  conditioned,  that  the  defendant  should  not 
assign  or  underlet  any  part  of  the  premises,  otherwise  than  to 
his  wife,  child,  or  children;  and  one  of  the  questions  was, 
whether  the  agreement  contained  a  condition  or  not.  Say- 
ley,  J.,  delivered  the  opinion  of  the  court.  "  In  a  lease  for 
years,'^  said  the  learned  judge,  '^no  precise  form  of  words  is 


(A)  Jack  dem.    Groker   v,  Orpen,     8  Barn.  &  Cres.  308;  S.  C.  1  Man.  & 
2  Jebb  &  Sy.  546.  Ry.  694. 

(t^  Doe  dem.   Henniker  v.  Watt, 
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necessary  to  make  a  condition.  It  is  sufficient  if  it  appear 
that  the  words  ujsted  were  intended  to  have  the  effect  of 
creating  a  condition.  They  must  be  the  words  of  the  land- 
lord because  he  is  to  impose  the  condition.  Here  first  the 
agreement  purports  to  be  in  consideration  of  the  rent  and 
conditions  thereinafter  mentioned ;  and  then  the  words  it  is 
stipulated  occur  more  than  once ;  and  then^  in  the  last  sen- 
tence of  the  instrument  come  the  words^  '  it  is  lastly  stipu- 
lated and  conditioned  that  Watt  shall  not  assign^  transfer^ 
underlet^  or  part  with^  any  part  of  the  lands,  otherwise  than 
to  his  wife  or  children.'  These  words  are  clearly  introduced 
into  the  instrument  on  the  part  of  the  lessor;  for  they  are 
for  his  benefit.  We  are,  therefore,  of  opinion,  that  by  the  last 
clause  of  the  instrument  in  question  a  condition  was'created.^' 
And  in  a  late  case  in  Ireland  (A),  a  lease  contained  the  fol- 
lowing provision  : — "  And  it  is  hereby  further  declared  and 
agreed  by  and  between  the  parties  to  these  presents,  and 
the  same  are  upon  the  express  condition  that  the  said  [lessee] 
shall  not  and  will  not  alien,  seU,  mortgage,  assign,  grant,  con- 
vey, dispose  of,  let,  underlet,  or  part  with,  the  said  demised 
premises,  or  any  part  thereof,  or  his  or  their  title  and  interest 
in  and  to  the  demised  premises,  or  any  part  thereof,  or  permit 
the  same  to  be  occupied  by  any  person  whats&ever,  other  than 
and  except  his  wife  and  children,  without  the  previous  con- 
sent in  writing  of  the  said  [lessor] .  And  if  it  shall  so  happen 
that  the  said  [lessee]  shall,  in  violation  of  the  said  covenant, 
alien,  sell,  mortgage,  assign,  grant,  convey,  release,  dispose  of, 
let,  underlet,  or  part  with,  the  said  premises  or  any  part 
thereof,  to  any  person  whatever,  other  than  and  except  as 
hereinbefore  is  mentioned,  that  then  and  in  such  case  this 
present  demise  shall  thenceforth  cease  and  determine,  and 
these  presents  and  every  thing  herein  contained  shall  be  ab- 
solutely null  and  void,  or,  at  the  election  of  the  said  [lessor], 
that  the  said  [lessee]  shall  be  subject  to,  and  shall  thenceforth 
pay  to  the  said  [lessor],  a  further  yearly  rent  equal  to  the 

(k)  Lessee  Sharp  v.  Bergin,  1  Longf.  &  Towns.  232. 
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amount  of  the  rent  hereinbefore  reserved/^  Notwithstanding 
some  doubts  expressed  by  Bichards^  B.^  Brady^  C.  B.^  and 
P^ine&ther  and  Foster,  Bs.,  held,  that  the  provision  con- 
sisted of  two  parts,  a  covenant  and  a  condition ;  but  that  the 
condition  did  not  apply  to  anything  but  what  was  contained 
in  the  latter  part  of  the  provision ;  and,  therefore,  that  the 
lessor  could  not  re-enter  on  the  lessee's  permitting  a  part  of 
the  premises  to  be  occupied  by  a  stranger. 

Sometimes  the  words  are  construed  to  amount  to  both  a 
covenant  and  a  condition.  Thus,  where  one  leased  for  years, 
'^  provided  always  and  it  is  covenanted  and  agreed  that  the 
lessee  shall  not  alien,''  these  words  were  held  to  amount  to 
a  condition  by  force  of  the  proviso,  and  a  covenant  by  force 
of  the  other  words  (/). 

In  all  cases  of  forfeiture,  the  burthen  of  proof  is  thrown  on 
the  lessor  (m). 

If  a  lease  made  to  commence  after  the  determination  of  a 
subsLsting  lease  contain  a  clause  of  re-entry,  it  seems  doubt- 
ful whether,  on  breach  of  the  condition,  the  second  lease  can 
be  avoided  during  the  continuance  of  the  first,  the  lessor 
having  no  power  to  make  an  actual  re-entry  (n). 

Where  in  a  lease  of  a  colliery,  reserving  a  rent  depending 
in  amount  on  the  quantity  of  coal  raised,  a  provision  was 
contained  for  avoiding  it,  if  the  works  should  stop,  or  cease 
working  at  any  time,  two  years ;  and  the  lessee,  for  the  pur- 
pose of  preserving  the  lease,  raised,  every  two  years,  a  few 
tons  of  coal  of  hardly  any  value ;  the  court  considered  his 
conduct  fraudulent,  and  the  works  insufficient  to  protect  him 
from  a  forfeiture  of  his  term  (o). 

A  distinction  formerly  prevailed  in  the  case  of  a  lease  for 
years,  between  a  proviso  declaring  that  the  lease  should  be 


(/)  Simpson,  or  Sympson,  v,  Titte-  2  Car.  &  Pa.  245. 
reU,Cro.  Eliz.  242;  S.C.  1  And.  267.         (»)  Emeleye   v.  Walrond,   1    Dy. 

2  Co.  71,  b.  Co.  Lit  203,  b.   Doe  dem.  102,  b.  pL  (83). 
Hemuker  v.  Watt,  8  Barn.  &  Crea.         (o)  Doe    dem.  Bryan    v.    Bancks, 

308.  316-7;  S.  C.  1  Man.  &  Ry.  694.  4  Bam.  &  Aid.  401 ;  S.  C.  Gow,  220. 

(m)  Doe  dem.  Cbandleae  v.  Robson, 
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void  on  the  specified  events  and  a  proviso  enabling  the 
lessor  to  determine  it  by  re-entry  (/?) ;  and  it  was  held  that 
in  the  former  case^  the  lease  became  abolutely  void  on  the 
event  named^  and  was  incapable  of  being  restored  by  accept- 
ance of  rent^  or  other  act  of  intended  confirmation ;  while^  in 
the  latter^  some  act^  snch  as  entry  or  claim  {q),  must  have 
been  performed  by  the  lessor  to  evidence  his  intention  to  end 
the  demise^  which  was  voidable  in  the  intervalj  and  conse- 
quently confirmable  (r).  At  the  same  time^  it  was  deter- 
mined^ that  a  proviso  in  a  lease  for  years  declaring  that  on 
non-payment  of  the  rent  the  lease  should  be  void^  did  not 
defeat  it  on  default  of  payment  without  a  demand^  though 
after  demand  and  default  the  term  was  at  an  end  without 
entry  {s).  The  distinction^  however,  is  now  exploded.  The 
point  has  frequently  been  before  the  courts  of  late ;  and  it 
is  fully  decided,  that  the  lease  is  voidable  only  at  the  elec- 
tion of  the  lessor,  but  not  of  the  lessee,  though  the  proviso 
expressly  declare  that  it  shall  be  void. 

Thus,  in  the  case  of  Rede  v.  Fan*  (/),  which  appears  to  be 
the  first  of  the  modem  decisions  on  the  subject,  the  lease 
contained  a  proviso,  that  if  the  yearly  rent  or  any  part  should 
be  unpaid  by  the  space  of  forty  days  after  the  day  of  reserva- 
tion, then  the  demise,  and  every  article,  clause,  and  thing 
therein  contained,  should  cease,  determine,  and  be  utterly 
void.    The  defendant,  who,  as  surety,  had  entered  into  a  bond 


(p)  Pennant's  caee^  3  Co.  64,  b.  3rd 
and  5th  resolations.  Anon.  Grodb.  47, 
cftae  58.  Co.  Lit,  21 5,  a.  Anon.  Mo. 
87.  pi.  218.  Willis  v.  Jermin,  Cro. 
Eliz.  1 67 ;  S.  C.  2  Leon.  97.  Mulcany 
V.  Eyres,  Cro.  Car.  511.  Finch  v. 
Throckmorton,  Cro.  Eliz.  220;  S.  C. 
Mo.  291;  1  And.  303;  2  Leon.  134; 
S.  C.,nom.  Finch  v.  Biaeley,  Poph.  53; 
dted,  Poph.  25.  Marke  v.  Johnson, 
T.  Baym.  137.  Fish  v.  Bellamy,  Cro. 
Jac.  71;  S.  C,  nom.  The  Bishop  of 
Bath's  case,  6  Co.  34,  b.  Fenn  dem. 
Matthews  v.  Smart,  12  East,  448,  per 
Bayley,  J.  Doe  dem.  Forster  v.  Wand- 


lass,  7  Term  Rep.  117. 120.  Doedem. 
Bryan  v.  Bancks,  Gow,  220;  S.  C. 
4  Bam.  &  Aid.  401.  And  see  Fox  o. 
Swann,  Sty.  482-3. 

(q)  Roberts  v.  Davey,  4  Bam.  &. 
Adol.  664. 672,  per  Littledale,  J.;  S.  C. 
1  Ney.  &  Man.  443. 

(r)  See  the  cases  in  note  (p),8up, 

(a)  Hanson  v.  NorcUffe,  Hob.  331. 
Steward  v.  Allen,  2  Mod.  264.  Jenk. 
Cent  121,  case  43.  Smith  v.  Spooner, 
3  Taunt  246.  251.  Doe  dem.  Chand- 
less  V.  Robson,  2  Car.  &  Pa.  245. 

(0  Redev.Farr,6Maa.&Selw.l21. 
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conditioned  for  the  payment  of  the  rent^  and  performance 
of  the  covenants^  pleaded  to  an  action  of  debt  on  the  bond^ 
that^  as  the  lessee  had  made  default  in  payment  of  rent 
for  the  forty  days^  the  lease^  and  bond  also^  became  Toid. 
Bnt  it  was  determined^  that  it  would  be  contrary  to  a  uni- 
versal principle  of  law^  that  a  party  should  never  take  advan- 
tage of  his  own  wrongs  if  the  court  were  to  hold  that  a  lease 
which  in  terms  was  a  lease  for  twelve  years^  should  be  a  lease 
determinable  at  the  wiU  and  pleasure  of  the  lessee ;  and  that 
a  lessee^  by  not  paying  his  rent^  should  be  at  liberty  to  say 
that  the  lease  was  void.  That^  on  this  principle^  even  if  it 
were  not  borne  out  so  strongly  as  it  was  by  the  current  of 
authorities,  it  would  be  sufficient  to  hold  that  the  lease  was 
only  void  as  against  the  lessee,  not  against  the  lessor. 

Doe  dem.  Bryan  v.  Bancks  (u)  is  to  the  same  effect.  Cer- 
tain coal  mines  had  been  demised,  subject  to  a  condition,  that 
if  the  same  should  stop  or  cease  working  any  time,  two  years, 
the  lease  should  be  deemed  void  to  all  intents  and  purposes ; 
the  lessee  ceased  to  work  them  for  two  years;  and  yet  the 
court  held  the  lease  to  be  voidable  only  at  the  option  of  the 
lessor.  ''The  tenant,''  said  Mr.  Justice  Holroyd,  "cannot 
insist  that  his  own  act  amounted  to  a  forfeiture :  if  he  could, 
the  consequence  would  be,  that  in  every  instance  of  an  action 
of  covenant  for  rent  brought  on  a  lease  containing  a  proviso 
that  it  should  be  void  on  the  non-performance  of  the  cove- 
nants, the  landlord  would  be  defeated  by  a  tenant  showing 
his  own  default  at  a  prior  period  which  made  the  lease  void.'' 

It  would  be  useless  to  multiply  examples,  but  the  student 
may  with  advantage  consult  the  cases  in  the  note  (x)  all  of 
them  of  very  modem  date,  and  proceeding  on  the  same  prin- 


(«)    Doe  dem.  Bryan  v,    Bancks,  5  Scott,  506.    Doe  dem.  Nash  v.  Birch, 

4  Barn.  &  Aid.  401 ;  S.  C.  6ow,  220.  1  Mees.  &  Wei.  402;  S.  C.  1  Tyrw.  & 

(x)  Raid  V.  Parsons,  2  Chit.  247.  Gra.  769.   Doe  dem.  Colnaghi  v.  Bluck, 

Amsby  v.  Woodward,  6  Bam.  &  Ores.  8  Car.  &  Pa.  464.    Bowser  v.  Colby, 

519.      Dakin  v.  Cope,   2  Ross.  170.  1  Hare,  109.    Doe  dem.  Johnson  v, 

Roberts  v.Davey,  4  Bam.  &AdoL  664;  Ruasell,  1  Jebb  &  Bou.   196;  8.  C. 

S.C.  iNev.  &Man.  443.    Hartshome  4  Irish  Law  Rep.  170. 
r.  Walton,  6  Ring.  N.  C.  178;  S.  C 
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dple,  s^d  further  proving  that  as  a  lease  does  not  absolutely 
cease  on  breach  of  the  condition,  it  may  be  confirmed  or 
avoided  at  the  option  of  the  lessor. 

And  it  is  submitted  that  Fearse  v.  Morrice  {y)y  decided  on 
the  particular  language  of  an  act  of  Parliament,  is  not  incon- 
sistent with  this  statement.  It  appears  that  a  local  act  for 
letting  turnpike  tolls  to  &rm  prescribed  a  certain  mode  of 
reserving  rent,  &c.,  in  default  of  which,  it  was  provided  that 
every  such  lease  should  be  null  and  void.  A  lease  was  made 
without  adopting  the  mode  prescribed ;  and  it  was  held,  that 
the  words  null  and  void  could  not  be  construed  as  voidable, 
but  that  the  lessee  or  his  surety  might  treat  the  lease  as 
absolutely  void.  ''  It  is  extraordinary  (said  Lord  Denman) 
that  there  should  be  cases  in  which  it  has  been  held  that 
those  words  [null  and  void'\  should  not  have  their  usual  mean- 
ing ;  but  the  word  has  certainly  been  construed  as  voidable  in 
some  instances,  where  the  proviso  was  introduced  in  £ftvor  of 
the  party  who  did  not  wish  to  avoid  the  instrument,  or  where 
the  party  in  whose  favor  it  was  could  not  take  advantage  of 
it  without  acting  against  public  policy.  Here,  public  policy 
is  in  favor  of  the  stipulation  that  the  deed  shall  not  be  en- 
forced if  the  rent  be  made  payable  to  the  treasurer  or  to  other 
persons,  or  in  any  other  way  than  as  the  statute  provides.'^ 

The  distinction,  however,  before  noticed  {z)  was  not  held 
to  extend  to  fireehold  leases,  which  were  never  determinable 
by  the  mere  operation  of  a  condition,  unaccompanied  by  the 
re-entry  or  claim  of  the  lessor,  on  the  principle  that  an  estate 
commendng  by  livery  required  a  corresponding  ceremony  to 
defeat  it  (a).  This  remark  is  of  course  confined  to  common 
law  leases  of  freehold  interests,  and  not  to  interests  deter- 
minable, under  the  statute  of  uses  {b),  by  way  of  conditional 


(y)  Pearse  v.  Morrice,  2  Adol.  &  v.  Wandlasa,  7  Term  Rep.  117.  120. 

Ell.  84.  Co.  Lit.  214,  b.   Anisby  v.  Woodward, 

(z)  Ante,  p.  327-8.  6  Bam.  &  Cre6.519.  Roberta  v.  Davey, 

(a)  Pennant's  case,  3  Co.  64,  a.  b.  4  Bam.  &  AdoL  664;  S.  C.  1  Nev.  & 

5th  resolution.    8  Co.  95,  b.    Browning  Man.  443. 

V.  Beaton, Plowd.  135,b.  136,  a.  Jenk.  (&)  27  Hen.  8.  c  10. 

Cent.  121,  case  43.    Doe  dem.  Forster 
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limitation.  And  as  the  same  law  now  prevails^  acoeptanoe  of 
rent  after  breach  of  the  condition  will  afiSrm  the  lease^  being 
voidable  only^  and  bar  the  lessor  of  his  re-entry  {c). 

After  much  conflict  of  opinion  {d),  it  is  established,  that  an 
action  of  ejectment  may  be  maintained  under  a  proviso  for 
re-entry  on  non-payment  of  rent,  or  non-performance  of 
covenants,  without  an  actual  entry  by  the  lessor  {e), 

Sut  if  a  lease  become  voidable,  at  the  option  of  the  lessor, 
through  the  default  of  the  tenant,  who,  notwithstanding 
remains  in  possession  for  a  long  time  after,  the  lessor  cannot 
eject  him  without  a  previous  demand  of  possession ;  for  other- 
wise the  tenant  would  be  on  record  a  trespasser,  and  liable 
for  mesne  rents.  The  mere  bringing  of  an  ejectment  does 
not  give  the  lessor  a  title  to  maintain  it.  In  the  case  cited  (/), 
the  tenant  had  continued  in  possession  for  twelve  years  after 
having  neglected  to  build  according  to  his  covenant. 

The  right  of  re-entry  remains  unimpaired,  notwithstanding 
a  stranger  enter  on  the  lessee  and  dispossess  him ;  for  the 
premises  continue  subject  to  the  condition,  into  whose  hands 
soever  they  come  (ff). 

On  re-entry,  the  lessor  is  entitled  to  the  emblements  (A) ; 
and,  notwithstanding  his  taking  advantage  of  the  forfeiture, 
he  retains  unprejudiced  any  right  of  action  that  he  may  have 
for  breaches  of  covenants  committed  by  the  lessee  previously 
to  the  re-entry  (t).  In  the  case  of  Hartshome  v.  Watson, 
just  cited,  the  lease  contained  a  provision  that  if  the  rent 


(c)  See  the  caaee  in  note  (a),  last 
page. 

(d)  Langhome  v.  Merry,  1  Sid.  223. 
Wither  v.  Qibflon,  3  Keb.  218.    Anon. 

1  Vent  248.  Abbot  v.  Sorrel,  3  Keb. 
282.  Anon.  1  Vent  332;  Gted  as  Pye 
V.  Billing,  in  little  v.  Heaton,  2  lid. 
lUym.  750-1;  1  Salk.  259;  Holt,  264. 

(e)  Little  v.  Heaton,  1  Ld.  Raym. 
750;  S.  C.  Holt,  264;  1  Salk.  259. 
Goodright  dem.  Hare  v.  Cator,  2  Dougl. 
477.     Doe  dem.  Harris  v.   Masters, 

2  Bam.  &  Cres.  490;  S.  C.  4  Dow.  & 
Ry.  45.  Doe  dem.  Johnson  v.  Russell, 
1  Jebb  &  Bou.  196;  S.  C.  4  Irish  Law 


Rep.  170. 

(/)  Doe  dem.  Johnson  v.  Russell, 
1  Jebb  &  Bon.  196;  8.  C.  4  Irish  Law 
Rep.  170. 

(g)  Humphry  v.  Damion,  Cro.  Jac. 
300;  S.  C,  nom.  Umphery  v.  Damyon, 
IBulstr.  181.  Piatt  v.Sloap,  Cro.  Jac. 
275. 

(h)  Davis  V.  Eyton,  7  Bing.  154; 
S.  C.  4  Mo.  &  Pa.  820. 

(t)  Pennant's  case,  3  Co.  65,  a. 
Hartshome  o.  Watson,  4  Bing.  N.  C. 
178;  8.  C.  5  Scott,  506;  6  Dowl  Pr. 
Ca.  404;  1  Am.  15.  See  also  Harley 
V.  King,  2  Crompt  Mees.  &  Ros.  18. 
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should  be  in  arrear  for  fourteen  days^  it  should  be  lawAil  for 
the  lessor  to  re-enter^  and  the  premises  to  have  again^  as  if  the 
indenture  had  never  been  made.  The  lessee  assigned  the 
premises^  and,  on  six  quarters'  rent  falling  in  arrear^  the  lessor 
re-entered ;  and  the  assignee  contended^  that  by  the  re-entry 
the  lease  must  be  considered  as  never  having  had  any  exist- 
ence^ and^  consequently^  that  the  lessor  had  no  right  of  action; 
but  the  court  held  the  proper  construction  of  the  proviso  to 
be,  that  from  the  time  of  re-entry  the  lessor  should  have  the 
land  as  if  the  indenture  had  not  been  made ;  and  that  the 
assignee  was  liable.  '^  It  would  be  singular  (said  Tindal,  C.  J.,) 
to  hold  that  to  an  action  for  rent  on  an  instrument  under 
seal  the  lessee  or  assignee  might  plead  non-payment,  but  that 
the  lessor  entered  for  non-payment :  in  other  words,  might 
deprive  the  lessor  of  his  rent,  because  he  declined  to  submit 
to  any  further  loss.'' 

If  a  lease  be  made  of  several  houses,  yielding  a  certain 
specified  sum,  with  a  «ci/.,  for  one  house  so  much,  for  another 
so  much,  and  for  the  third  the  residue  of  the  specified  sum ; 
with  condition  that,  if  the  said  rent  (the  entire  sum)  be 
behind,  in  part  or  the  whole,  at  any  of  the  feasts,  the  lessor 
may  re-enter,  the  condition  is  entire;  because  the  yearly 
rent  is  reserved  as  an  entire  rent  in  the  singular  number, 
and  the  condition  is  also  in  the  singular  number  (A).  So,  if 
the  rents  be  several  and  distinct,  and  the  condition  give  one 
entire  entry  into  the  whole  premises  for  default  of  payment 
of  any  part  of  the  rents  (/).  So,  although  the  condition  consist 
of  two  parts  in  the  disjunctive,  as  for  re-entry  on  non- 
payment of  rent,  or  of  a  sum  in  gross,  yet  it  will  be  con- 
sidered an  entire  condition  referring  to  the  two  several 
branches  (m). 

The  condition,  if  entire,  is  not  apportionable  by  the  act  of 
the  parties,  and  will  be  wholly  destroyed  by  the  severance  of 
any  part  of  the  reversion  by  their  act  (») ;  or,  it  seems,  by 


(2;)  Knight's  case,  5  Co.  54,  b.  reflolation. 

(0  Ibid.  («)  Knight's  case,  5  Ck>.  54,  b.  Raw- 

(fft)  RawlyDtf'8ca8ey4Co.52,b.2nd     lyns's  cue,  4  Co.  52,  b.  2nd  resolu- 
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surrender  of  part  of  the  lauds  demised  (o) ;  or  by  the  lessor's 
taking  a  re-demise  from  the  lessee  of  part  of  the  premises  {p). 

It  is  observable^  that  the  lessor's  right  of  re-entry  on  non- 
performance of  the  lessee's  covenants^  is  defeated  if  the  lessee 
be  prevented  firom  performing  them  by  an  act  of  parliament  {q) . 

We  may  now  confine  our  remarks  to  provisoes  for  re-entry 
on  non-payment  of  rent^  with  respect  to  which  the  law  is 
scarcely  so  simple  as  might  be  wished^  considering  its  fre- 
quent application  to  the  purposes  of  practice. 

It  appears  that^  by  the  common  law^  the  lessor  cannot 
avail  himself  of  such  a  proviso  without  a  previous  demand  of 
the  rent  (r)^  and  a  scrupulous  attention  to  certain  ceremonies, 
requiring  no  inconsiderable  share  of  caution.  The  necessity 
for  this  atrictness  has  in  some  degree  been  abated  by  an 
enactment  («)  to  which  we  shall  presently  more  particularly 
allude ;  but,  as  the  niceties  of  the  common  law  demand  must 
still  be  observed  in  cases  not  embraced  by  that  act,  it  is  im- 
portant that  they  should  be  detailed ;  and,  in  examining  the 
subject,  we  may  consider  it  with  reference,  first,  to  the  place 
of  the  demand;  secondly,  to  the  time  of  the  demand;  and, 
thirdly,  to  the  amount  of  the  demand. 

First,  then,  as  to  the  place  of  the  demand. 

1.  Where  no  particular  place  is  pointed  out  by  the  parties, 
the  rent  is  payable  by  law  on  the  demised  premises  (/).  If  a 
house,  or  a  house  and  lands,  form  the  subject  of  demise,  the 


tion.  Winter'Bca8e,3Dy.  308,b.  Twy- 
namv.Piekard,  2  Barn.  &  Aid.  105.112. 

(o)  Mortimer  v.  Shortall,  1  Con.  & 
Law.  417.  426.  Rofldter  v,  Walsh, 
2  Con.  Sl  Law.  562-7;  S.  C.  4  Dru.  & 
War.  485. 

(p)  Leasee  Delap  V.  Leonard,  5  Irish 
Law  Rep.  287;  and  see  S.  C.  6  Irish 
Law  Rep.  473. 

(q)  Doe  dem.  The  Marquis  of  Angle- 
sea  V.  The  Churchwardens,  &c.,  of 
Rugeley,  6  Q.  B.  107. 

(r)  Bro.  Ab.  tit  Demand,  pi.  19.  Doe 
dem.  Scholefield  v.  Alexander,  2  Man. 
&  Selw.  525-8.    Roe  dem.  Chandless  v. 


Robson,  2  Car.  &  Pa.  245.  Doe  dem. 
Earl  of  Jersey  v.  Smith,  7  PrL  825; 
S.  C.  in  other  reports,  see  ante,  Vol.  1, 
p.  495,  notes. 

(t)  4  Geo.  2.  c.  28. 

(0  Co.  Lit.  201,  b.  210,  b.  Bor- 
oughes's  case,  4  Co.  72,  b.;  S.  C,  nom. 
Bnrrough  v.  Taylor,  Cro.  Eliz.  462; 
Mo.  404 ;  Gouldsb.  124.  Stweton  v. 
Cnshe,  Yelv.  36;  S.  C,  nom.  Stretton 
V.  Cush,  1  BrownL  135;  S.  C,  nom. 
Swetman  v.  Cush,  Cro.  Jac.  8.  Doe 
dem.  Earl  of  Jersey  v.  Smith,  7  Pri. 
825;  S.  C.  as  ante,  Vol  1,  p.  495,  notes. 
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lessor  must  appear  at  the  front  door,  being  the  most  aotorions 
part  of  the  house  {u),  and  there  demand  the  rent,  whether 
the  lessee,  or  any  one  on  his  behalf,  be  there  or  not  (x) :  a 
demand  at  the  back  door  is  not  sufficient  (y).  Whether  the 
lessor  is  bound  to  enter  the  house,  supposing  the  firont  door 
to  be  open,  is  not  so  clear ;  Croke  in  a  report  (z),  and  Lord 
Coke  {a)  differ  on  the  point ;  the  former  maintaining,  the 
latter  denying,  the  necessity  for  entry. 

If  lands  and  woods  be  demised  together,  the  rent  must  be 
demanded  on  the  land  as  the  more  worthy,  and  more  open 
than  the  wood  {b) ;  but  if  the  lease  be  of  a  wood  only,  the 
demand  must  be  at  the  gate  of  the  wood,  or  at  some  highway 
leading  through  it,  or  other  most  notorious  place  (c).  And 
if  one  place  be  as  notorious  as  another,  the  lessor  has  his 
election  to  demand  it  at  either ;  and  though  the  lessee  be  in 
some  other  part  ready  to  pay  the  rent,  yet  that  will  not  avail 
him  {d). 

Kj  however,  the  lease  be  of  two  bams,  and  the  tenant 
present  himself  at  one  of  the  bams  to  pay  the  rent,  and  the 
lessor  at  the  other  to  demand  it,  and  no  one  be  there  to  pay 
it,  the  lessor  cannot  enter  for  the  condition  broken,  as  there 
is  no  default  in  the  tenant,  who  cannot  possibly  be  present  at 
both  ^aoes  together  {e), 

2.  Where  the  lease  points  out  a  particular  place,  though 
not  parcel  of  the  demise,  for  payment  of  ihe  rent,  the  demand 
must  be  made  at  the  most  notorious  part  of  the  place  ap- 
pointed (/) ;  for  the  limitation  of  the  payment  out  of  the 
land  does  not  convert  the  rent  into  a  sum  in  gross,  or  in  any 


(tt)  Co.  Lit.  153,  a.  201,  b.  Doe 
dem.  Earl  of  Jersey  v.  Smith,  Pri.  325. 
500;  S.C.  as  ante,  Vol.  1,  p.  495,  notes. 

{x)  Ck>.  Lit  153,  a.  201,  b. 

(2^)  Ibid. 

(z)  Cro.  Eliz.  15. 

(a)  Co.  Lit.  201,  b. 

(6)  Popb.  58. 

(c)  Co.  Lit  202,  a.  Popb.  58.  The 
Dean  and  Chapter  of  Gloucester's  case. 


3  Dy.  329,  a. 
(d)  Ibid. 

(c)  Popb.  58.    Dy.  829,  a.  n.  (36). 

4  Bac.  Ab.  359. 

(/)  Co.  Lit  202,  a.  Borougfaee's 
case,  4  Co.  72,  b.  73,  a.  Willis  v,  Jer- 
min,  Cro.  Eliz.  167,  5th  resolution. 
Buskin,  or  Bufkyn,  v.  Edmunds,  Cro. 
Eliz.  415.  535;  S.  C.  Mo.  598;  S.  C, 
nom.  Tusking  r.  Edmonds,  Mo.  408. 
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respect  alter  its  nature  or  quality  (^).  The  opinion  in  Dyer  (A), 
and  in  Kidwelly's  case  (t),  that  the  reversioner  may  enter  for 
non-payment  of  such  a  rent  without  any  demand  is  not  to 
be  relied  on  {k). 

Where  a  lease  was  made  by  the  Bishop  of  Exeter^  render- 
ing rent  at  Exeter^  generally^  without  specifying  any  parti- 
cular part^  it  was  held  that  the  bishop's  palace  at  Exeter  was 
the  place  at  which  the  demand  should  be  made ;  and  that  a 
tender  by  the  lessee  at  the  common  gate  of  the  palace  would 
save  the  condition^  though  the  bishop  were  within  the  palace^ 
and  neither  he  nor  any  of  his  servants  were  at  the  gate  to 
receive  the  rent  (/). 

But  in  the  case  of  Bede  i;.  Farr  (m)^  the  court  seemed  to 
ridicule  the  idea  of  a  demand  being  made  on  a  reservation  of 
rent  payable  at  the  lessor's  own  house.  '^  As  to  a  demand/' 
said  Lord  Ellenborough^  who  delivered  judgment,  ''we  do 
not  think  that  any  was  necessary,  inasmuch  as  the  rent  was 
to  be  paid  at  the  house  of  the  lessor.  What  sort  of  a  demand 
can  the  lessor  make  at  his  house,  if  the  lessee  is  absent  f 
This  objection,  therefore,  cannot  apply  to  a  case  where  time 
and  place  for  payment  of  the  rent  are  thus  fixed  by  the 
instmm^it "  (n). 

If  the  Crown  make  a  lease  reserving  rent  payable  at  the 
receipt  of  the  Exchequer  at  Westminster,  and  afterwards 
grant  the  reversion  to  a  subject,  the  grantee  must  make  his 
demand,  on  the  demised  premises ;  for  the  reservaticm  at  the 
Exchequer,  importing  no  more  than  the  law  implies,  amounts 
in  fact  to  a  general  reservation  j  and  as  the  law,  in  the  case  of 
the  Crown,  appoints  the  Exchequer  to  be  the  place  where  the 
king's  revenues  are  to  be  received  (o),  so,  in  the  case  of  a 
common  person,  where  no  particular  place  is  agreed  on  be- 


(g)  Boroughes's  case,  4  Co.  73,  a.  S.  C.  1  And.  27.  pi.  63;  Benl.  599.  pi. 

(A)  Anon.  Dy.  51,  b.  pi.  (18).  99;  cited,  3  Dy.  329,  a. 

(t)  KldweUy'8  case,  Plowd.  70;  S.  C,  (m)  Rede  v.  Fair,  6  Man.  &  Selw. 

nom.  Kidwelly  v,  Brande,  Dy.  68,  a.  121. 

(Jt)  BoTODghes'fl  case,  4  Co.  73,  a.  (n)  6  Mao.  &  Selw.  125. 

Bnakin  v,  Edmonds,  Mo.  598.  (o)  As  to  Crown  Leases,  see  ante, 

(0  Eliot  V.  Nutcomb,  3  Leon.  4  ;  Vol.  1,  pp.  184.  235. 
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tween  the  parties,  the  law  appoints  the  land  demised  to  be 
the  place  of  payment  (je>). 

By  tendering  the  rent  to  the  lessor  at  any  other  than  the 
most  notorious  part  of  the  premises,  or  even  off  of  the  pre- 
mises {q),  the  lessee  may  save  the  forfeiture,  although  the 
former  refuse  to  receive  it  there  (r). 

Secondly,  with  regard  to  the  time  of  the  demand.  The 
lessor  cannot  claim  a  forfeiture  unless  he  make  his  demand  a 
convenient  time  to  admit  of  the  money  being  counted  before 
sunset  of  the  day  of  reservation  {s) ;  or,  in  case  of  a  few  days 
of  grace  being  given  by  the  reddendum,  for  instance,  if  the 
rent  be  reserved  payable  at  Michaelmas-day,  or  within  ten 
days  after,  unless  he  make  the  demand  at  such  convenient 
time  of  the  last  day  named  {f}. 

And  if  he  have  a  right  of  re-entry  on  non-payment  of  the 
rent  on  any  of  the  days  on  which  same  is  reserved,  or  within 
ten  days  afterwards,  he  must  distinctly  show  on  the  record 
that  these  ten  days  have  expired  since  the  fSalling  due  of  the 
rent,  the  nonpayment  of  which  is  the  ground  of  the  pro- 
ceeding (u). 

If  a  lease  be  made,  rendering  rent  at  two  feasts  named, 
with  a  condition  for  re-entry  in  case  the  rent  be  in  arrear  by 
the  space  of  ten  days  after  either  of  the  said  feasts,  the  lessor 
may  re-enter  in  case  of  non-payment  on  demand  on  the  tenth 
day,  although  he  make  no  demand  on  the  feast-day  on  which 
the  rent  becomes  due  (^). 


(p)  Borooghes's  caae,  4  Co.  72,  h,; 
S.  C,  nom.  Burrongh  v,  Taylor,  Cro. 
£li£.  462;Mo.404;  Gk>iild8b.l24.  Co. 
Ut  201,  b.  Anon.  1  Dy.  87,  b.  pL 
(104). 

(q)  Crop  V.  Hambleton,  Cro.  EHe. 
48;  S.  C,  nom.  Crop's  cmo,  Mo.  223; 
Godb.  38. 

(r)  Co.  Lit.  202,  a. 

(t)  Co.  Lit.  202,  a.  Maimd's  case, 
7  Co.  28,  b.  HiU  v.  Grange,  Plowd. 
164.172-3.  Cnuileyv.KingsweUjHob. 
207.  Crouchv.Fa8tolfe,T.Ra)rm.418. 
Wood  V,  Chivers,  4  Leon.  179.  Thom- 
son V.  Field,  Cro.  Jac.  499.    Doe  dem. 


Scholefield  v»  Alexander,  2  Mao.  & 
Selw.  525-8.  Doe  dem.  Earl  of  Jersey 
V.  Smith,  7  Pri.  325;  882;  500.  Kirby 
V.  Green,  Lutw.  354,  Nela.  Edit  A.D. 
1718.  Purser  V.  Prowd,  Cro.  Jac  423. 
Scot  V,  Soot,  Cro.  Eliz.  73.  Doe  dem. 
Wheeldon  v.  Panl,  3  Car.  &  Pa^  613. 
Jack,  lessee  of  West,  v.  Hogan,  Arms. 
Mac  &  Og.  232. 

(t)  Co.  Lit  202,  aw  Hill  v.  Grange, 
Plowd.  172.  Thomson  v.  Field,  Cro. 
Jac  499. 

(«)  Kavanagh  o.  Gudge,  6  Scott*8 
N.  R.  508;  S.  C.  5  Man.  &  Gra.  726. 

(x)  Allen  V.  Harrison,  1  And.  9. 
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But  in  a  case  (y)  where  a  lease  contained  two  clauses  of 
re-entry,  the  one,  in  case  the  yearly  rent  of  800/.  should  be 
in  arrear  thirty  days  after  it  should  become  payable,  and  the 
other,  in  case  the  yearly  rent  should  be  in  arrear,  which  was 
stated  to  be  payable  half-yearly  at  Lady-day  and  Michael- 
mas j  it  was  held,  that  the  landlord  had  a  right  to  re-enter 
on  non-payment  of  each  half-year's  rent,  without  waiting 
thirty  days  after  one  whole  year's  rent  should  have  become 
payable;  as  the  former  clause  contained  the  description  of 
the  amount  to  be  annually  paid,  and  the  latter  the  times  of 
payment. 

Where  rent  was  reserved  payable  between  the  hours  of 
one  and  iUve  in  the  afternoon,  and  the  lessor  came  on  the 
premises  at  two,  and  continued  till  five  to  demand  the 
amount,  it  was  held,  that  his  right  of  re-entry  was  not  for- 
feited, though  the  lessee  had  been  on  the  premises  ready 
to  tender  the  rent  at  an  earlier  hour,  during  the  lessor's 
absence  (z). 

By  tendering  the  rent  to  the  lessor  upon  any  part  of  the 
land  at  any  other  time  of  the  day  of  payment  than  the  last 
instant,  that  is,  at  any  time  of  the  day  before  the  last  instant, 
the  last  instant  being  sunset,  the  lessee  may  save  the  forfei- 
ture (a) ;  though  payment  before  the  day  on  which  it  really 
becomes  due  will  not  have  the  same  effect,  the  sum  in  that 
case  not  being  rent,  but  a  sum  in  gross  {b). 

In  Stweton  v.  Cushe  {c),  it  was  said,  that  a  difference  was 
to  be  taken  between  a  certain  and  an  uncertain  time  in  which 
a  thing  was  to  be  done ;  and  that  if  a  man  made  a  demise, 
rendering  rent  by  the  year,  quandocunque  the  lessor  should 
demand  it,  in  that  case,  if  the  lessor  should  come  to  demand 
it  before  the  end  of  the  year,  his  demand  upon  the  land 


(y)   Doe  dem.  Rndd   v.    Golding,  (f)  Lord  CromweU  i?.  Andrews,  Gro. 

6  J.  B.  Mo.  231.  Etiz.  15. 

(2)  Loord  Cromwell  V.  Andrews,  Cro.  (c)  Stweton  v.  Cushe,  Yelr.  36-7; 

Efiz.  15.  S.  C,  nom.  Stretton  «.  Cosh,  1  BrownL 

(a)  Co.  lit.  202,  a.     5  Co.  114,  b.  135;  and,  nom.  Swetman  v.  Cn8h,Cro. 

Fortescne  v.  Jones,  Noy,  22.  Jac.  8. 
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would  not  be  good^  unless  the  lessee  was  also  there ;  for  the 
time  being  uncertain  when  the  lessor  would  demand  it,  he 
ought  to  give  notice  to  the  lessee  of  the  time.  And  that  if 
he  should  come  to  the  lessee  and  demand  it,  that  would  like- 
wise be  insufficient ;  for  although  notice  ought  to  be  given  to 
the  lessee  in  person,  yet,  the  land  being  the  debtor,  the  law 
tied  the  lessor  to  the  land,  as  to  the  place  in  which  it  should 
be  paid.  But  that  if  the  lessor  should  stay  till  the  end  of 
the  year,  then  the  lessee  ought  at  his  peril  to  wait  on  the 
land  to  pay  it,  the  end  of  the  year  being  the  time  of  the 
payment  prescribed  by  the  law. 

Thirdly,  as  to  the  amount  of  the  demand.  It  appears  that 
the  lessor  must  demand  the  precise  sum  due;  a  demand  of 
too  much  or  too  little  being  fatal  to  his  right  of  re-entry  {d). 
Thus,  if  rent  be  payable  at  Michaelmas  and  Lady-day,  a 
demand  at  Michaelmas  as  well  of  the  half-year's  rent  which 
had  become  due  on  the  Lady-day  preceding,  as  of  the  half- 
year's  rent  due  at  Michaelmas,  is  void  for  the  whole  (e). 

But  a  tender  by  the  lessee  of  a  larger  sum  than  he  is  bound 
to  pay  is  not  liable  to  objection ;  on  the  principle,  onme  mc^ 
continet  in  se  minus  (/).  So,  a  tender  of  the  amount  in  bags, 
without  showing  or  counting  it,  is  good  (g) ;  and  if  the  lessor 
accept  the  sum  without  counting  it,  and  afterwards  discover 
that  it  contains  some  counterfeit  coin,  he  cannot  re-enter  for 
the  condition  broken  (h). 

Such  is  the  particularity  required  by  the  common  law  to 
enable  the  lessor  to  avail  himself  of  a  condition  for  re-entry. 
It  is  true  that  he  might  always  be  absolved  from  these  observ- 
ances by  express  contract  with  the  lessee  (t) ;  but  this  was  a 


{d)  Fabian  v.  Wingston,  Cro.  Eliz. 
209;  S.  C,  nom.  Fabian  v.  Windsor, 
1  Leon.  305. 

(e)  Scotv.  Sooty  Gro.  Eliz.  73.  Anon. 
Al.  94.  Smith  v.  Doe  dem.  Earl  of 
Jeney,  7  Pri.  500;  S.  C.  as  in  Vol.  1, 
p.  493-4.  n.  (y). 

(/)  Wad6'scaee,6Co.ll4,a.ll5,a., 
3rd  point    Co.  Ent  657.  pL  10. 


(g)  Wade's  case,  5  Co.  115,  a.,  5tli 
point  Co.  lit.  208,  aw  Bat  see  Saek- 
linge  V.  Coney,  Noy,  74. 

(h)  Wade's  ease,  sap.  4th  point, 
cites  Vane  v.  Stadley. 

(t)  Dormer's  case,  5  Co.  40,  b. 
Challoner  v.  Ware,  Hetl.  77.  Good- 
right  dcm.  Hare  v.  Cator,  DoagL  477. 
486.    Doo  dem.  Harris  v.  Masters, 
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precaution  not  always  attended  to.  The  assistance  of  the 
legislature  was  therefore  demanded ;  and  accordingly  it  was 
enacted  (A)^  that^  in  all  cases  between  landlord  and  tenant^  as 
often  as  it  should  happen  that  one  half-year's  rent  should  be 
in  arrear,  and  the  landlord  or  lessor  to  whom  the  same  should 
be  due  should  have  right  by  law  to  re-enter  for  the  non-pay- 
ment thereof^  such  landlord  or  lessOT  should  and  mighty 
without  any  formal  demand  or  re-entry,  serve  a  declaration 
in  ejectment  for  the  recovery  of  the  demised  premises,  or,  in 
case  the  same  could  not  be  legally  served,  or  no  tenant  should 
be  in  actual  possession  of  the  premises,  then  to  (/)  affix  the 
same  upon  the  door  of  any  demised  messuage,  or  in  case  such 
ejectment  should  not  be  for  the  recovery  of  any  messuage, 
then  upon  some  notorious  place  of  the  lands,  tenements,  or 
hereditaments,  comprised  in  such  declaration  in  ejectment, 
and  that  such  affixing  should  be  deemed  legal  service  thereof, 
which  service  or  affixing  such  declaration  in  ejectment  should 
stand  in  the  place  and  stead  of  a  demand  and  re-entry ;  and 
that  in  case  of  judgment  against  the  casual  ejector,  or  non- 
suit for  not  confessing  lease,  entry,  and  ouster,  it  should  be 
made  to  appear  to  the  court  where  the  suit  should  be  depend- 
ing, by  affidavit,  or  be  proved  upon  the  trial,  in  case  the 
defendant  should  appear,  that  half-a-year's  rent  was  due 
before  the  said  declaration  was  served,  and  that  no  sufficient 
distress  was  to  be  found  on  the  demised  premises  counter- 
vailing the  arrears  then  due,  and  that  the  lessor  or  lessors  in 
ejectment  had  power  to  re-enter ;  then  and  in  every  such 
case  the  lessor  and  lessors  in  ejectment  should  recover  judg- 
ment and  execution  in  the  same  manner  as  if  the  rent  in 
arrear  had  been  legally  demanded  and  a  re-entry  made. 

Baron  Wood  thought  that  the  right  of  re-entry  at  common 
law  was  taken  away  by  the  statute  (m);  but  this  proposition 


2  Barn.  &  Cres.  490-2 ;  S.  C.  4  Dow.  tical. 

&  Ry.  45.  (m)  Doe  dem.   Earl   of  Jersey  v. 

(k)  4  Geo.  2.  c.  28.  b.  2.  Smith,  7  Pri.  330. 

(/)  So  in  the  act,  though  ungi'amma- 

Z  2 
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was  not  acceded  to  either  by  Lord  Eldon  (»),  Dallas^  C.  J.  (o), 
Holroyd,  J.  (/?),  Graham^  B.  (q),  or  Richardson^  J.  (r). 

Whatever  might  have  been  the  intention  of  the  legislature, 
it  seems  to  be  determined  that  the  act  is  confined  to  cases  in 
which  half-a-year's  rent  is  due,  and  no  sufficient  distress  can 
be  found  upon  the  demised  premises.  This  was  the  opinion 
of  Lord  Mansfield,  though  he  regarded  the  act  as  being  very 
perplexed  {s) ;  of  Lord  Kenyon  (/) ;  of  Justices  Le  Bknc, 
Bayley,  Dampier  {u) ;  and  Holroyd  {ai) ;  of  Barons  Wood  and 
Graham  (y)j  and  it  would  seem  of  Lord  EUenborough  also(2:); 
but  his  lordship's  words  in  an  earlier  case  (a)  would  seem  to 
imply  a  contrary  construction.  It  being  objected  by  counsel 
in  that  case,  that  the  statute  only  applied  to  cases  of  eject- 
ment brought  after  a  half-year's  rent  became  due,  where  no 
sufficient  distress  was  to  be  found  upon  the  premises,  his  lordship 
is  reported  to  have  said,  '^  The  statute  is  more  general  in  its 
operation ;  for  though  the  4th  clause  has  the  word  such  (such 
ejectment),  yet  the  second  clause  to  which  it  refers  is  in  the 
disjunctive ;  stating  first,  that  in  aU  cases  between  landlord 
and  tenant,  when  half-a-year's  rent  shall  be  in  arrear,  and 
the  landlord  has  a  right  of  re-entry  for  non-payment  thereof, 
he  may  bring  ejectment,  Sec. ;  or  in  case  the  same  cannot  be 
legally  served,  &c. ;  or  in  case  such  ejectment  shall  not  be 
for  the  recovery  of  any  messuage,  Sec.,  and  in  case  of  judg- 
ment against  the  casual  ejector  or  nonsuit  for  not  confessing 
lease,  entry,  and  ouster,  it  shall  appear  by  affidavit,  or  be 
proved  upon  the  trial,  in  case  the  defendant  appears^  that 
half-a-year's  rent  was  due  before  the  declaration  served,  and 


(fi)  7  Pri.  521.  ander,  2  Mau.  &  Selw.  525. 

(o)  7  Pri.  37a-4.  {x)  Doe  dam.  Earl  of  Jenej   v, 

(p)  7  Pri.  423.  Smith,  7  Pri.  424;  S.  C.  as  in  Vol  I,  p. 

(2)  7  Pri.  348.  493-4.  n.  (y). 

(r)  7  Pri.  386.  (y)  S.  C.  7  Pri.  326.  340. 

(«)  Goodright  dem.  Haro  v.  Cator,  (s)  Doe  dem.  Scholeiield  v.   Alex- 

Dougl.  486.  ander,  7  Pri.  528-9. 

(t)  Doe  dem.  Forster  v.  Wandlass,  (a)  Doe  dem.  West  v.  Dayis,  7  Eaat, 

7  Term  Rep.  117.  121.  363-6. 

(«)  Doe  dem.  Scholeiield  v.  Alex- 
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that  no  sufficient  distress  was  to  be  found  on  the  premises, 
and  that  the  lessor  had  power  to  re-enter,  then  and  in  every 
9Hch  case,  the  lessor  in  ejectment  shall  recover  judgment  and 
execution,  &c."  The  obscurity  of  the  report  renders  it  rather 
difficult  to  collect  what  Lord  EUenborough^s  opinion  on  the 
point  was ;  but  such  a  construction  as  that  apparently  con- 
tended for  by  his  lordship  is  not  only  opposed  to  the  opinions 
of  the  learned  judges  above  named;  but,  it  is  submitted, 
does  some  violence  to  the  words  of  the  act  itself. 

Now,  it  is  obvious,  that  the  act,  by  being  confined,  as 
appears  to  be  the  better  opinion,  to  cases  in  which  half-a- 
year's  rent  is  due,  and  in  which  no  sufficient  distress  can  be 
found  upon  the  demised  premises,  but  partially  removed  the 
grievances  complained  of.  The  necessity  for  the  lessor's 
making  a  demand  with  the  common  law  niceties  where  less 
than  half-a-year's  rent  is  owing,  is  left  with  all  its  vexations ; 
while  even  to  avail  himself  of  the  provisions  of  the  act,  his 
precautions  are  taxed  to  the  highest,  lest  some  part  of  the 
premises  should  contain,  perhaps  not  easily  discoverable, 
sufficient  property  to  satisfy,  in  the  shape  of  a  distress,  the 
amount  to  which  he  is  entitled.  The  lessor  of  the  plaintiff 
in  the  case  of  Doe  dem.  Forster  v.  Wandlass  {b)  was  placed 
in  thifl  predicament.  He  had  demised  certain  premises  to 
the  defendant  for  a  term  of  years,  and  the  lease  contained  a 
proviso  for  re-entry  on  non-payment  of  the  rent  by  the  space 
of  thirty  days  after  the  days  of  reservation.  On  the  trial,  the 
plaintiff  proved  a  demand  of  half-a-year's  rent  after  the  day 
on,  which  it  became  due,  and  a  refusal  by  the  defendant  to 
pay  it,  before  the  re-entry ;  but  it  was  agreed  on  both  sides 
that  there  was  a  sufficient  distress  on  the  premises  during  the 
whole  time ;  the  statute  was,  therefore,  held  to  be  inappli- 
cable to  the  plaintiff's  case ;  and  as  he  had  failed  to  comply 
with  the  requisitions  of  the  common  law  in  maldng  his 
demand,  the  court  determined  that  he  could  not  recover. 

The  confined  operation  of  the  act  has  led  to  the  practice  of 

(6)  Doe  dem.  Fonter  v,  WandUss,  7  Term  Rep.  117. 
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avoiding  by  express  compact  the  strictness  of  tbe  common 
law  on  the  one  hand,  and  the  conditions  of  the  statute  on  the 
other ;  and,  accordingly,  we  find  the  most  approved  form  d 
the  clanse  in  question  proriding  for  the  re-entry  of  the  lessor, 
"although  no  legal  or  formal  demand  of  the  rent  be  made;'^ 
a  precaution  which  the  lessor  should  never  forego,  as  it  not 
only  dispenses  with  the  demand  where  the  statute  has  no 
application  (r) ;  but  supersedes  the  necessity  of  ascertaining 
whether  there  be  a  sufficient  distress  on  the  premises  in  soch 
cases  as  would  otherwise  fall  within  its  scope  (d). 

Some  forms  provide  for  re-entry  in  case  the  rent  be  in 
arrear  for  so  many  days,  beifig  lawfidfy  demanded;  but  these 
words  should  in  all  cases  be  rejected;  as  they  are  implied 
where  a  re-entry  is  made  under  the  common  law ;  and  it  bas 
been  determined  by  Justices  Le  Blanc,  Bayley,  and  Dampier, 
that  their  insertion  in  a  lease  will  not  control  the  operation 
of  the  statute,  which,  they  said,  applied  as  well  to  cases  where 
the  party  had  expressed  that  the  landlord  should  re-enter  after 
the  rent  had  been  lawfully  demanded,  as  where  that  provision 
was  omitted  (e) .  Lord  EUenborough  was  opposed  to  this  doc- 
trine, conceiving  that  some  demand  was  necessary;  though 
he  admitted  that  the  formalities  required  by  the  common 
law  were  not  essential  (/) ;  and  the  earlier  case  of  Smith  v. 
Spooner(^)  shows  Chambre,  J.,  to  have  entertained  the 
same  opinion.  But  the  doubt  is  set  at  rest  by  the  more 
recent  case  of  Doe  v.  Wilson  (A),  where  the  point  underwent 
full  discussion.  It  there  appears  that  a  power  of  leasing 
required  that  every  lease  should  contain  a  condition  of  re- 
entry on  non-payment  of  the  rent  twenty-eight  days  aflser 
the  feast-days  named,  being  IsufuUy  demanded,  A  former 
lease  of  the  same  premises,  granted  before  the  creation  of  the 
power,  contained  a  proviso  in  the  same  terms.     It  was  con- 

(c)  Dormer's  case,  5  Co.  40,  b.  Les-  («)  Doe  dem.  Schdefield  v.  Alex- 
see  cf  WarringtOD  «.  Hodgens,  Batty,      ander,  2  Mau.  &  Selw.  625. 

311.  (/)  Ibid. 

(d)  Doe  dem.  Harris  v.  Masters,  (jg)  Smithv.Spooner,3Taant246.9. 
2  Bam.  &  Cres.  490;  S.  C.  4  Dow.  &  {h)  Doe  dem.  Earl  of  Shrewsbury «. 
Hy.  45.  Wilson,  5  Bam.  &  Aid.  363, 4th  point 
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tended  that  the  words  being  hmrfuUiy  demanded  imposed  an 
unreasonable  restriction  on  the  right  of  entry^  and  deprived 
the  remainder-man  of  the  benefit  of  the  statute  of  4  G^o.  2. 
c.  28 ;  but  the  court,  corroborating  the  judgment  in  Doe  t;. 
Alexander,  were  of  opinion  that  the  proviso  for  re-entry, 
which  was  originally  introduced  for  the  benefit  of  the  land- 
lord, ought  not  to  be  so  construed,  in  consequence  of  the 
introduction  of  those  words  which  were  nugatory  in  the 
former  lease,  and  were  probably  copied  inadvertently  into 
the  subsequent  lease  without  considering  their  effect,  as  to 
deprive  the  landlord  of  the  benefit  intended  to  be  conferred 
upon  him  by  the  statute.  Abbott,  C.  J.,  particularly  avowed 
his  concurrence  in  the  opinion  of  Le  Blanc,  Bayley,  and 
Dampier  in  Doe  v,  Alexander,  and  represented  Lord  Ellen- 
borough  as  doubting,  rather  than  dissenting  from  that 
opinion  («). 

The  same  learned  judge  (Abbott),  however,  said  that  the 
case  might  have  been  otherwise  if  the  lease  had  contained  an 
express  covenant  that  the  lessor  would  not  re  enter  without 
a  demand  (/). 

It  is  imprudent  for  the  landlord  to  make  his  right  of  re* 
entry,  as  is  sometimes  though  rarely  done,  dependent  on  the 
circiunstance  of  there  being  no  sufficient  distress.  Such  a 
qualification  cripples  his  powers  without  conferring  a  counter- 
vailing advantage  on  the  tenant.  On  the  contrary,  the  latter 
is  more  likely  to  be  prejudiced  than  benefited  by  the  clause ; 
for  it  cannot  be  doubted  that  a  sale  of  the  distrainable  pro- 
perty under  the  tenants  own  superintendence  would  in 
ninety-nine  cases  out  of  a  hundred  prove  more  productive 
ihan  a  forced  disposition  under  the  distress. 

Where  such  a  qualification  is  attached  to  the  provision  for 
re-entry,  the  terms  of  it  must  be  strictly  pursued ;  and  if  it 
can  be  shown  that  the  lessor  omitted  to  search  any  part  of 
the  premises  under  a  distress,  an  ejectment,  founded  on  the 
insufficiency  of  the  distress,  cannot  be  maintained  (*). 

(t)  6  Barn.  &  Aid.  384.  Qc)  Reee  dem.  PoweU  v.  King,  For. 

(0  5  Bbtd.  &  Aid.  385.  19. 
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avoiding  by  express  compact  the  strictness  of  the  common 
law  on  the  one  hand^  and  the  conditions  of  the  statute  on  the 
other ;  and^  accordingly^  we  find  the  most  approved  form  of 
the  clause  in  question  providing  for  the  re-entry  of  the  lessor^ 
''although  no  legal  or  formal  demand  of  the  rent  be  made  f 
a  precaution  which  the  lessor  should  never  forego^  as  it  not 
only  dispenses  with  the  demand  where  the  statute  has  no 
application  (c) ;  but  supersedes  the  necessity  of  ascertaining 
whether  there  be  a  sufficient  distress  on  the  premises  in  sach 
cases  as  would  otherwise  £bJ1  within  its  scope  (d). 

Some  forms  provide  for  re-entry  in  case  the  rent  be  in 
arrear  for  so  many  days^  bwng  lawfiMy  demanded;  but  these 
words  should  in  all  cases  be  rejected ;  as  they  are  implied 
where  a  re-entry  is  made  under  the  common  law;  and  it  has 
been  determined  by  Justices  Le  Blanc^  Bayley^  and  Dampier, 
that  their  insertion  in  a  lease  will  not  control  the  operation 
of  the  statute^  which^  they  said^  applied  as  well  to  cases  where 
the  party  had  expressed  that  the  landlord  should  re-enter  after 
the  rent  had  been  lawfully  demanded^  as  where  that  provision 
was  omitted  {e) .  Lord  EUenborough  was  opposed  to  this  doc- 
trine^ conceiving  that  some  demand  was  necessary;  though 
he  admitted  that  the  formalities  required  by  the  common 
law  were  not  essential  (/) ;  and  the  earlier  case  of  Smith  9. 
Spooner(^)  shows  Chambre^  J.^  to  have  entertained  the 
same  opinion.  But  the  doubt  is  set  at  rest  by  the  more 
recent  case  of  Doe  v.  Wilson  (A)^  where  the  point  underwent 
full  discussion.  It  there  appears  that  a  power  of  leasing 
required  that  ev^ry  lease  should  contain  a  condition  of  re- 
entry on  non-payment  of  the  rent  twenty-eight  days  after 
the  feast-days  named^  being  Iwurfnlly  demanded,  A  former 
lease  of  the  same  premises^  granted  before  the  creation  of  the 
power,  contained  a  proviso  in  the  same  terms.     It  was  con- 

(c)  Donner's  case,  5  Co.  40,  b.  Lea-  («)  Doe  dem.  Scholefield  v.  Alex- 
see  cf  WarringtoD  v.  Hodgcns,  Batty,  ander,  2  Mau.  &  Selw.  525. 
311.  (/)  Ibid. 

{d)  Doe  dem.  Harris  «.  Masters,  {g)  Smith  v.  Spooner,  3  Taunt  246-9. 

2  Bam.  &  Cres.  490;  S.  C.  4  Dow.  &  Qi)  Doe  dem.  Earl  of  Shrewsbmy  v. 

Ry.  45.  Wilson,  5  Bam.  &  Aid.  363, 4th  point. 
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tended  that  the  words  being  lawfully  demanded  imposed  an 
unreasonable  restriction  on  the  right  of  entry^  and  deprived 
the  remainder-man  of  the  benefit  of  the  statute  of  4  Greo.  8. 
c.  28 ;  but  the  court,  corroborating  the  judgment  in  Doe  v, 
Alexander,  were  of  opinion  that  the  proviso  for  re-entry, 
which  was  originally  introduced  for  the  benefit  of  the  land- 
lord, ought  not  to  be  so  construed,  in  consequence  of  the 
introduction  of  those  words  which  were  nugatory  in  the 
former  lease,  and  were  probably  copied  inadvertently  into 
the  subsequent  lease  without  considering  their  efPect,  as  to 
deprive  the  landlord  of  the  benefit  intended  to  be  conferred 
upon  him  by  the  statute.  Abbott,  C.  J.,  particularly  avowed 
his  concurrence  in  the  opinion  of  Le  Blanc,  Bayley,  and 
Dampier  in  Doe  v.  Alexander,  and  represented  Lord  Ellen- 
borough  as  doubting,  rather  than  dissenting  from  that 
opinion  (t^. 

The  same  learned  judge  (Abbott),  however,  said  that  the 
case  might  have  been  otherwise  if  the  lease  had  contained  an 
express  covenant  that  the  lessor  would  not  re  enter  without 
a  demand  (/). 

It  is  imprudent  for  the  landlord  to  make  his  right  of  re- 
entry, as  is  sometimes  though  rarely  done,  dependent  on  the 
circumstance  of  there  being  no  sufficient  distress.  Such  a 
qualification  cripples  his  powers  without  conferring  a  counter- 
yailing  advantage  on  the  tenant.  On  the  contrary,  the  latter 
is  more  lili^ely  to  be  prejudiced  than  benefited  by  the  clause ; 
for  it  cannot  be  doubted  that  a  sale  of  the  distrainable  pro- 
perty under  the  tenant's  own  superintendence  would  in 
ninety-nine  cases  out  of  a  hundred  prove  more  productive 
than  a  forced  disposition  under  the  distress. 

Where  such  a  qualification  is  attached  to  the  provision  for 
re-entry,  the  terms  of  it  must  be  strictly  pi^rsued ;  and  if  it 
can  be  shown  that  the  lessor  omitted  to  search  any  part  of 
the  premises  under  a  distress,  an  ejectment,  founded  on  the 
insufficiency  of  the  distress,  cannot  be  maintained  (A:). 

(0  5  Bimi.  &  Aid.  384.  (Jc)  Reee  dem.  PoweU  v.  King,  For. 

(0  5  Barn.  &  Aid.  385.  19. 
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avoiding  by  express  compact  the  strictness  of  the  common 
law  on  the  one  hand^  and  the  conditions  of  the  statute  on  the 
other ;  and^  accordingly^  we  find  the  most  approved  form  of 
the  clause  in  question  providing  for  the  re-entry  of  the  lessor, 
"  although  no  legal  or  formal  demand  of  the  rent  be  made ;" 
a  precaution  which  the  lessor  should  never  forego,  as  it  not 
only  dispenses  with  the  demand  where  the  statute  has  no 
application  (c) ;  but  supersedes  the  necessity  of  ascertaining 
whether  there  be  a  sufficient  distress  on  the  premises  in  such 
cases  as  would  otherwise  fall  within  its  scope  (d). 

Some  forms  provide  for  re-entry  in  case  the  rent  be  in 
arrear  for  so  many  days,  being  lawfidly  demanded;  but  these 
words  should  in  all  cases  be  rejected ;  as  they  are  implied 
where  a  re-entry  is  made  imder  the  common  law;  and  it  has 
been  determined  by  Justices  Le  Blanc,  Bayley,  and  Dampier, 
that  their  insertion  in  a  lease  will  not  control  the  operation 
of  the  statute,  which,  they  said,  applied  as  well  to  cases  where 
the  party  had  expressed  that  the  landlord  should  re*enter  after 
the  rent  had  been  lawfully  demanded,  as  where  that  provision 
was  omitted  (e) .  Lord  Ellenborough  was  opposed  to  this  doc- 
trine, conceiving  that  some  demand  was  necessary ;  though 
he  admitted  that  the  formalities  required  by  the  common 
law  were  not  essential  (/) ;  and  the  earlier  case  of  Smith  v. 
Spooner(^)  shows  Chambre,  J.,  to  have  entertained  the 
same  opinion.  But  the  doubt  is  set  at  rest  by  the  more 
recent  case  of  Doe  v.  Wilson  (A),  where  the  point  underwent 
full  discussion.  It  there  appears  that  a  power  of  leasing 
required  that  every  lease  should  contain  a  condition  of  re- 
entry on  non-payment  of  the  rent  twenty-eight  days  after 
the  feast-days  named,  beififf  lewfuUy  demanded.  A  fonner 
lease  of  the  same  premises,  granted  before  the  creation  of  the 
power,  contained  a  proviso  in  the  same  terms.     It  was  con- 

(c)  Domier's  case,  5  Co.  40,  b.  Lea-  («)  Doe  dem.  Scholefield  v.  Alex- 

see  cf  Warrington  v.  Hodgcns^  Batty,  ander,  2  Man.  &  Selw.  525. 

311.  (/)  Ibid. 

{d)  Doe  dem.   Harris  «.  Masters,  {g)  Smith  v.  Spooner,  3  Taunt  246-9. 

2  Bam.  &,  Cres.  490;  S.  C.  4  Dow.  &  (70  Doe  dem.  Earl  of  Shrewsbory  «. 

Ry.  45.  Wilson,  5  Bam.  &  Aid.  363, 4th  point 
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tended  that  the  words  being  knqfiUly  demanded  imposed  an 
unreasonable  restriction  on  the  right  of  entry,  and  deprived 
the  remainder-man  of  the  benefit  of  the  statute  of  4  Oeo.  i. 
c.  28 ;  but  the  court,  corroborating  the  judgment  in  Doe  v. 
Alexander,  were  of  opinion  that  the  proviso  for  re-entry, 
which  was  originally  introduced  for  the  benefit  of  the  land- 
lord^ ought  not  to  be  so  construed,  in  consequence  of  the 
introduction  of  those  words  which  were  nugatory  in  the 
former  lease,  and  were  probably  copied  inadvertently  into 
the  subsequent  lease  without  considering  their  effect,  as  to 
deprive  the  landlord  of  the  benefit  intended  to  be  conferred 
upon  him  by  the  statute.  Abbott,  C.  J.,  particularly  avowed 
his  concurrence  in  the  opinion  of  Le  Blanc,  Bayley,  and 
Dampier  in  Doe  v.  Alexander,  and  represented  Lord  Ellen- 
borough  as  doubting,  rather  than  dissenting  firom  that 
opinion  (f^. 

The  same  learned  judge  (Abbott),  however,  said  that  the 
case  might  have  been  otherwise  if  the  lease  had  contained  an 
express  covaiant  that  the  lessor  would  not  re  enter  without 
a  demand  (/). 

It  is  imprudent  for  the  landlord  to  make  his  right  of  re- 
entry, as  is  sometimes  though  rarely  done,  depend^at  on  the 
circumstance  of  there  being  no  sufficient  distress.  Such  a 
qualification  cripples  his  powers  without  conferring  a  coimter- 
vailing  advantage  on  the  tenant.  On  the  contrary,  the  latter 
is  more  likely  to  be  prejudiced  than  benefited  by  the  clause ; 
for  it  cannot  be  doubted  that  a  sale  of  the  distrainable  pro- 
perty under  the  tenant^s  own  superintendence  would  in 
ninety-nine  cases  out  of  a  hundred  prove  more  productive 
than  a  forced  disposition  under  the  distress. 

Where  such  a  qualification  is  attached  to  the  provision  for 
re-entry,  the  terms  of  it  must  be  strictly  pursued ;  and  if  it 
can  be  shown  that  the  lessor  omitted  to  search  any  part  of 
the  premises  under  a  distress,  an  ejectment,  founded  on  the 
insufficiency  of  the  distress,  cannot  be  maintained  (A:). 

(O  5  Bam.  A  Aid.  384.  (i)  Reee  dem.  PoweU  v.  King,  For. 

(0  5  Barn.  &  Aid.  385.  19. 


342  OF  THE  INSTRUMENT  OF  DEMISE.  [PaetV. 

avoiding  by  express  conipact  the  strictness  of  the  common 
law  on  the  one  hand^  and  the  conditions  of  the  statute  on  the 
other ;  and,  accordingly,  we  find  the  most  approved  form  of 
the  clause  in  question  providing  for  the  re-entry  of  the  lessor, 
''  although  no  legal  or  formal  demand  of  the  rent  be  made  f 
a  precaution  which  the  lessor  should  never  forego,  as  it  not 
only  dispenses  with  the  demand  where  the  statute  has  no 
application  (c) ;  but  supersedes  the  necessity  of  ascertaining 
whether  there  be  a  sufficient  distress  on  the  premises  in  such 
cases  as  would  otherwise  £bJ1  within  its  scope  (d). 

Some  forms  provide  for  re-entry  in  case  the  rent  be  in 
arrear  for  so  many  days,  being  lawfiiUy  demanded;  but  these 
words  should  in  all  cases  be  rejected ;  as  they  are  implied 
where  a  re-entry  is  made  under  the  common  law;  and  it  has 
been  determined  by  Justices  Le  Blanc,  Bayley,  and  Dampier, 
that  their  insertion  in  a  lease  will  not  control  the  operation 
of  the  statute,  which,  they  said,  applied  as  well  to  cases  where 
the  party  had  expressed  that  the  landlord  should  re*^nter  after 
the  rent  had  been  lawfully  demanded,  as  where  that  provision 
was  omitted  (e) .  Lord  EUenborough  was  opposed  to  this  doc- 
trine, conceiving  that  some  demand  was  necessary;  though 
he  admitted  that  the  formalities  required  by  the  common 
law  were  not  essential  (/) ;  and  the  earlier  case  of  Smith  v. 
Spooner(^)  shows  Chambre,  J.,  to  have  entertained  the 
same  opinion.  But  the  doubt  is  set  at  rest  by  the  more 
recent  case  of  Doe  v.  Wilson  (A),  where  the  point  underwent 
full  discussion.  It  there  appears  that  a  power  of  leasLog 
required  that  every  lease  should  contain  a  condition  of  re- 
entry on  non-payment  of  the  rent  twenty-eight  days  after 
the  feast-days  named,  beifig  lawfully  demanded.  A  fonner 
lease  of  the  same  premises,  granted  before  the  creation  of  the 
power,  contained  a  proviso  in  the  same  terms.     It  was  con- 

(c)  Doimer's  case,  5  Co.  40,  b.  Lea-  (e)  Doe  dem.  Scholefield  v.  Alez- 
aee  of  Warrington  v,  Hodgens^  Batty,      ander,  2  Man.  &  Selw.  525. 

311.  (/)  Ibid. 

(d)  Doe  dem.  Harris  «.  Masters,  (g)  Smithv.  Spooner,3Taant246-9. 
2  Bam.  &,  Cres.  490;  S.  C.  4  Dow.  &,  (h)  Doe  dem.  Earl  of  Shrewsboiy  v. 
Ry.  45.  Wilson,  5  Bam.  &  Aid.  363,  4th  point 
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tended  that  the  words  being  lawfully  demanded  imposed  an 
unreasonable  restriction  on  the  right  of  entry^  and  deprived 
the  remainder-man  of  the  benefit  of  the  statute  of  4  Greo.  8. 
c.  £8 ;  but  the  court,  corroborating  the  judgment  in  Doe  v, 
Alexander^  were  of  opinion  that  the  proviso  for  re-entry, 
which  was  originally  introduced  for  the  benefit  of  the  land- 
lord^ ought  not  to  be  so  construed,  in  consequence  of  the 
introduction  of  those  words  which  were  nugatory  in  the 
former  lease,  and  were  probably  copied  inadvertently  into 
the  subsequent  lease  without  considering  their  effect,  as  to 
deprive  the  landlord  of  the  benefit  intended  to  be  conferred 
upon  him  by  the  statute.  Abbott,  C.  J.,  particularly  avowed 
his  concurrence  in  the  opinion  of  Le  Blanc,  Bayley,  and 
Dampi^  in  Doe  v.  Alexander,  and  represented  Lord  Ellen- 
borough  as  doubting,  rather  than  dissenting  firom  that 
opinion  (i). 

The  same  learned  judge  (Abbott),  however,  said  that  the 
case  might  have  been  otherwise  if  the  lease  had  contained  an 
express  covenant  that  the  lessor  would  not  re  enter  without 
a  demand  (j). 

It  is  imprudent  for  the  landlord  to  make  his  right  of  re- 
entry, as  is  sometimes  though  rarely  done,  depend^at  on  the 
circumstance  of  there  being  no  sufficient  distress.  Such  a 
qualification  cripples  his  powers  without  conferring  a  coimter- 
vailing  advantage  on  the  tenant.  On  the  contrary,  the  latter 
is  more  likely  to  be  prejudiced  than  benefited  by  the  clause ; 
for  it  cannot  be  doubted  that  a  sale  of  the  distrainable  pro- 
perty under  the  tenant's  own  superintendence  would  in 
ninety-nine  cases  out  of  a  hundred  prove  more  productive 
than  a  forced  disposition  under  the  distress. 

Where  such  a  qualification  is  attached  to  the  provision  for 
re-entry,  the  terms  of  it  must  be  strictly  pursued ;  and  if  it 
can  be  shown  that  the  lessor  omitted  to  search  any  part  of 
the  premises  under  a  distress,  an  ejectment,  founded  on  the 
insufficiency  of  the  distress,  cannot  be  maintained  (A:). 

(»)  6  Barn.  A  Aid.  384.  (h)  Rees  dem.  Powell  v.  King,  For. 

(i)  5  Barn.  &.  Aid.  385.  19. 
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avoiding  by  express  compact  the  strictness  of  the  oommon 
law  on  the  one  hand^  and  the  conditions  of  the  statute  on  the 
other ;  and,  accordingly,  we  find  the  most  approved  form  of 
the  clause  in  question  providing  for  the  re-entry  of  the  lessor, 
"  although  no  legal  or  formal  demand  of  the  rent  be  made  /' 
a  precaution  which  the  lessor  should  never  forego,  as  it  not 
only  dispenses  with  the  demand  where  the  statute  has  no 
application  (c) ;  but  supersedes  the  necessity  of  ascertaining 
whether  there  be  a  sufficient  distress  on  the  premises  in  such 
cases  as  would  otherwise  fall  within  its  scope  (d). 

Some  forms  provide  for  re-entry  in  case  the  rent  be  in 
arrear  for  so  many  days,  being  lawfaUy  demanded;  but  these 
words  should  in  all  cases  be  rejected ;  as  they  are  implied 
where  a  re-entry  is  made  under  the  common  law ;  and  it  has 
been  determined  by  Justices  Le  Blanc,  Bayley,  and  Dampier, 
that  their  insertion  in  a  lease  will  not  control  the  operation 
of  the  statute,  which,  they  said,  applied  as  well  to  cases  where 
the  party  had  expressed  that  the  landlord  should  re-enter  after 
the  rent  had  been  lawfully  demanded,  as  where  that  provision 
was  omitted  {e) .  Lord  Ellenborough  was  opposed  to  this  doc- 
trine, conceiving  that  some  demand  was  necessary ;  though 
he  admitted  that  the  formalities  required  by  the  common 
law  were  not  essential  (/) ;  and  the  earlier  case  of  Smith  v. 
Spooner(^)  shows  Chambre,  J.,  to  have  entertained  the 
same  opinion.  But  the  doubt  is  set  at  rest  by  the  more 
recent  case  of  Doe  v.  Wilson  (A),  where  the  point  underwent 
full  discussion.  It  there  appears  that  a  power  of  leasing 
required  that  every  lease  should  contain  a  condition  of  re- 
entry on  non-payment  of  the  rent  twenty-eight  days  after 
the  feast-days  named,  being  latvfidly  demanded.  A  fonner 
lease  of  the  same  premises,  granted  before  the  creation  of  the 
power,  contained  a  proviso  in  the  same  terms.     It  was  con- 

(c)  Dormer's  case,  5  Co.  40,  b.  Les-  («)  Doe  dem.  Scholefield  v.  Alex- 
see  cf  WarriDgton  v.  Hodgens,  Batty,      ander,  2  Mau.  &  Selw.  525. 

811.  (/)  Ibid. 

(d)  Doe  dem.  Harris  «.  Masters,  (g)  Smithv.  Spooner,3Tamit246-9. 
2  Bam.  &,  Ores.  490;  S.  C.  4  Dow.  &,  (7l)  Doe  dem.  Earl  of  Shrewsbury  v. 
Ry.  45.  Wilson,  5  Bam.  &  Aid.  363, 4th  point 
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tended  that  the  words  b^ng  lawfully  demanded  imposed  an 
nnreasonable  restriction  on  the  right  of  entry^  and  deprived 
the  remainder-man  of  the  benefit  of  the  statute  of  4  Oeo.  2. 
e.  28 ;  but  the  courts  corroborating  the  judgment  in  Doe  v. 
Alexander^  were  of  opinion  that  the  proviso  for  re-entry, 
which  was  originally  introduced  for  the  benefit  of  the  land- 
lord^ ought  not  to  be  so  construed,  in  consequence  of  the 
introduction  of  those  words  which  were  nugatory  in  the 
former  lease,  and  were  probably  copied  inadvertently  into 
the  subsequent  lease  without  considering  their  effect,  as  to 
deprive  the  landlord  of  the  benefit  intended  to  be  conferred 
upon  him  by  the  statute.  Abbott,  C.  J.,  particularly  avowed 
his  concurrence  in  the  opinion  of  Le  Blanc,  Bayley,  and 
Dampier  in  Doe  v,  Alexander,  and  represented  Lord  Ellen- 
borough  as  doubting,  rather  than  dissenting  from  that 
opinion  (t). 

The  same  learned  judge  (Abbott),  however,  said  that  the 
case  might  have  been  otherwise  if  the  lease  had  contained  an 
express  covenant  that  the  lessor  would  not  re  enter  without 
a  demand  (/). 

It  is  imprudent  for  the  landlord  to  make  his  right  of  re-- 
entry, as  is  sometimes  though  rarely  done,  dependent  on  the 
circumstance  of  there  being  no  sufficient  distress.  Such  a 
qualification  cripples  his  powers  without  conferring  a  counter- 
vailing advantage  on  the  tenant.  On  the  contrary,  the  latter 
is  more  likely  to  be  prejudiced  than  benefited  by  the  clause ; 
for  it  cannot  be  doubted  that  a  sale  of  the  distrainable  pro- 
perty under  the  tenant's  own  superintendence  would  in 
ninety-nine  cases  out  of  a  hundred  prove  more  productive 
than  a  forced  disposition  under  the  distress. 

Where  such  a  qualification  is  attached  to  the  provision  for 
re-entry,  the  terms  of  it  must  be  strictly  pursued ;  and  if  it 
can  be  shown  that  the  lessor  omitted  to  search  any  part  of 
the  premises  under  a  distress,  an  ejectment,  founded  on  the 
insufficiency  of  the  distress,  cannot  be  maintained  {k). 

(t)  6  Bwn.  &  Aid.  384.  (h)  Rees  dem.  Powell  v.  King,  For. 

\i)  5  Barn.  8l  Aid.  385.  19. 
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The  distress^  however^  intended  must  (to  use  the  language 
of  the  case  next  cited)  be  open  and  to  be  come  by;  and  the 
lessor  may  re-enter^  notwithstanding  there  be  a  piece  of  lead 
or  other  thing  hidden  in  the  land ;  for^  otherwise^  one  might 
inclose  money  or  othev  things  within  a  wall,  and  thereby 
deprive  the  lessor  of  his  re-entry  (/). 

Where  an  ejectment  was  brought  under  a  proviso  for  re- 
entry in  case  the  rent  should  be  unpaid  by  the  space  of 
fourteen  days  after  it  should  become  due,  and  no  sufficient 
distress  should  be  found  upon  the  premises,  and  the  demise 
to  the  plaintiff  was  laid  on  the  2nd  of  May,  and  the  declara^ 
tion  served  on  the  6th  of  June^  the  plaintiff  was  held  entitled 
to  recover  on  proof  that  some  time  in  May,  generally,  which 
was  after  the  rent  had  fallen  in  arrear  for  more  than  fourteen 
days,  there  was  no  sufficient  distress  on  the  premises,  the 
defendant  offering  no  evidence  to  show  that  there  was  a 
sufficient  distress  within  the  terms  of  the  proviso.  And  the 
court  said  that  the  jury  might  presume  from  the  evidence  of 
there  being  np  sufficient  distress  some  time  in  May,  that  there 
was  none  in  May  before  the  2nd,  when  the  demise  was  laid, 
nor  on  the  6th  of  June,  when  the  declaration  was  served,  if 
that  were  material,  unless  the  defendant  showed  that  there 
was  (m). 

It  has  very  recently  been  decided  (»),  that  the  statute 
applies  to  those  cases  only  where  the  lessor's  right  to  re-enter 
is  absolute,  and  not  to  cases  in  which  he  has  a  power  to  enter 
untU  the  arrears  of  rent  be  satisfied. 

In  the  case  of  Doe  dem.  Hitchins  t;.  Lewis  (o),  which  came 
before  the  court  on  a  special  case,  an  action  of  ejectment 
was  brought  by  a  tenant  against  his  landlord  for  the  restora- 
tion of  certain  premises,  which  nearly  twenty  years  before 
had  been  recovered  by  the  latter  from  the  casual  ejector  by 


(2)  Hoodie  V.  WiD80omb,6odb.  110;  (n)  Doe  dem.  Darke  9.  Bowditeh, 

ated  by  Bayley,  J.,  in  Doe  dem.  Earl  15  Law  Jour.  N.  S.  Q.  B.  266. 

of  Jersey  v.  Smith,  7  Pri.  447.  450.  (o)  Doe  dem.  Hitchins    v.  Lewis, 

(m)  Dod  dem.  Smelt    v.    Fuchau,  1  Burr.  614. 
15  East,  286. 
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default,  bj  virtue  of  the  act  of  4  Qeo.  2,  c.  28,  under  a  pro- 
viso for  re-entry  on  non-payment  of  rent ;  and  the  plaintiffs 
right  to  a  verdict  depended  on  the  question,  whether  it  was 
necessary  for  the  defendant,  Lewis,  to  produce  at  the  trial 
an  affidavit ''  that  half-a-year's  rent  was  due  before  the  sa^d 
declaration  was  served  [on  Hitchina],  and  that  no  sufficient 
distress  was  to  be  found  on  the  demised  premises  counter- 
vailing the  arrears  then  due,  and  that  the  lessors  in  [the 
first]  ejectment  had  power  to  re-enter."  The  court,  without 
hearing  the  defendant's  counsel,  held,  that,  besides  the  gene- 
ral presumption  that  the  proceedings  were  regular,  unless 
something  should  appear  to  the  contrary,  as  the  former  action 
was  under  the  act,  and  as  the  case  did  not  state  affirmatively 
that  the  judgment  was  irregular,  or  expressly  and  explicitly 
that  there  was  no  affidavit  at  all,  or  indeed  anything  what- 
soever to  take  off  a  presiunption  which  was  immensely  strong 
the  other  way,  it  would  be  too  hard  to  put  the  labour- 
ing oar  upon  the  landlord,  of  proving  the  regularity  of  all 
the  circumstances  upon  which  his  judgment  and  execution 
were  founded;  and  judgment  was  given  for  the  defendant 
accordingly. 

It  was  lately  held  {p)  that  an  agreement  to  let  ''  at  and 
under  the  clear  yearly  rent  of  80/,,^'  without  more,  imported 
an  agreement  on  the  tenant's  part  to  pay  such  rent;  and  that 
a  power  contained  in  the  instrument  for  the  landlord  to 
re-enter  on  breach  ''of  any  of  the  agreements  therein  men- 
tioned,'' extended  to  the  non-payment  of  rent,  though  the 
tenant  specifically  agreed  to  repair  and  insiure. 

In  concluding  this  chapter,  we  may  add,  as  a  point  of  great 
practical  importance,  that  a  proviso  for  re-entry  may  be  so 
worded,  as  to  supersede  the  necessity  for  an  action  of  eject- 
ment to  get  rid  of  a  tenant  on  breach  of  covenants,  and  to 
justify  the  lessee  in  resorting  to  a  forcible  expulsion.  This 
has  lately  been  decided  (9).     In  the  case  referred  to,  the 


(p)  Doe  dem.  Rains  v.  Kneller,  4  (q)  Kavanagh  r.  Gudge,  1  Dowl.  &. 

Cur.  &  Pa.  3.  Lowil  928 ;  S.  C.  6  Scott's  N.  R.  508; 
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plaintiff  was  tenant  from  year  to  year  to  [the  lessor]  under 
an  agreement  by  which^  among  other  things^  the  plaintiff 
agreed  that  if  the  rent  should  be  unpaid  when  due,  or  if  the 
plaintiff  should  not  observe  the  conditions,  or  deliver  up  pos- 
session of  the  house  according  to  notice,  then,  "  without  any 
demand  whatever,  it  should  be  lawfiil  for  [the  lessor]  and  her 
agents  immediately  to  re-enter  upon  and  to  be  possessed  of 
the  house  and  premises,  and  [the  plaintiff],  and  all  persons 
claiming  under  her,  for  ever  to  expel  and  remove  therefrom 
without  any  legal  process  whatsoever,  and  as  effectually  as 
any  sheriff  might  do,  in  case  the  said  [plaintiff]  had^btained 
judgment  in  ejectment  for  the  recovery  of  possession  thereof, 
and  a  writ  of  habere  facias  possessionem  or  other  process  had 
issued  on  such  judgment  directed  to  such  sheriff  in  due  form 
of  law :  and  that  in  case  of  such  entry,  and  of  any  action 
being  brought,  or  other  proceedings  taken  for  the  same,  by 
any  person  whomsoever,  the  defendants  might  plead  leave 
and  license  in  bar  thereof,  and  the  agreement  might  be  used 
as  conclusive  evidence  of  the  leave  and  license  of  [the  plain- 
tiff] to  the  said  [lessor],  and  all  persons  acting  therein  by 
her  order,  for  the  entry  or  trespasses  or  other  matters  to  be 
complained  of  in  such  action  or  other  proceeding/'  The  rent 
being  in  arrear,  the  defendants,  under  a  written  authority 
from  [the  lessor],  ent^ed  and  distrained,  and  forcibly  turned 
the  plaintiff,  and  her  lodgers,  and  their  goods,  out  of  the 
house,  and  kept  possession  of  the  premises.  To  an  action  of 
trespass,  the  defendants  pleaded  that  they  committed  the 
trespasses  by  the  leave  and  license  of  the  plaintiff;  and  it 
was  held,  that  the  entry  of  the  defendants  and  expulsion  of 
the  plaintiff  were  justified  under  this  form  of  plea.  It  is  ob- 
servable, that  there  was  no  provision  that  upon  non-payment 
of  rent  the  lease  should  be  void,  so  as  to  strip  the  tenant  of 
her  right  to  possession  before  the  entry  of  the  lessor;  and, 
therefore,  that  the  lessor  had  no   right  to  the  possession 

7  Scott's  N.  R.  1025;  13  Law  Jour.  Harvey  v.  Brydges^or  Bridges,!  4  Mees. 
N.  S.  C.  P.  99.  And  see  Milner  v.  &  Wei.  437;  S.  C.  d  Dowl.  &  Lown.  55. 
Myers,  15  Law  Jour.  N.  S.  Q.  B.  157. 
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except  under  the  license  thus  expressly  given ;  and  it  would 
only  be  upon  her  entry  that  any  such  right  would  revest  in 
her.  It  was  further  urged  for  the  plaintiff,  that  if  the  re-entry 
and  removal  of  the  goods  might  be  justified  under  the  plea  of 
license,  the  assault  and  battery,  and  expulsion  of  the  plaintiff, 
could  not.  The  court,  however,  thought  otherwise,  the 
assault  and  battery  being  laid  merely  as  aggravations  of  the 
principal  trespasses  complained  of;  and  they  said  that  if  the 
plaintiff  meant  to  avail  herself  of  any  excess  of  force  employed 
in  the  expulsion,  she  ought  to  have  new  assigned  it. 

The  means  by  which  a  forfeiture  may  be  avoided  or  relieved 
against  ?rLll  be  found  in  a  future  chapter,  which  treats  of  the 
determination  of  the  lease  before  its  regular  expiration  by 
effluxion  of  time  (r). 

(r)  Post»  Part  the  Seventh,  Chapter  I. 
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CHAPTER  XII. 

OF  THE  COUNTERPART  AND  DUPLICATE  OF  THE  LEASE. 

TN  strictness^  tlie  counterpart  of  a  lease  should  be  executed 
by  the  lessee  only.  When  executed  by  the  lessor  also,  it 
is  rather  a  duplicate  than  a  counterpart,  though  frequently 
bearing  the  latter  title.  One  advantage  attendant  on  its 
being  executed  by  the  lessee  only  is,  that  it  supersedes  the 
necessity  for  the  lessor's  giving  evidence  of  the  execution  of 
the  original,  in  an  action  against  the  lessee,  which  he  must 
do  where  the  part  in  his  possession  is  executed  by  both  (a). 

The  term  ''counterpart  indorsed  on  the  deed  cannot 
be  taken  into  consideration  in  estimating  its  character  or 
effect  (A). 

If  the  lessee,  under  the  general  rule  of  Hilary  Term, 
4  Wm.  4,  No.  20  (c),  admit  an  instrument  to  be  a  counter- 
part, he  cannot  afterwards  contend  that  it  is  a  lease,  and  not 
a  counterpart,  though  it  be  executed  by  both  lessor  and 
lessee,  and  though  no  evidence  be  adduced  of  an  original 
having  been  executed  {d). 

The  lessor's  muniment  room  is  the  proper  place  for  the 
custody  of  the  counterpart  [e). 


(a)  Doe  dem.  Wright  v.  Smith,  8  (c)  5  Barn,  ft  Adol.  xvii. 

Adol.  &.  EIL  255 ;  S.  C.  8  Ney.  &  Per.  (d)  Doe  dem.  Wright  v.  Smith,  sop. 

335;  1  Wa  Wol.  ft  Hodg.  429.  (e)  Doe  dem.  The  Earl  of  Egranont 

(6)  Ibid.  V.  Puhnan,  8  Q.  B.  622. 
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OF  THE  DUBATION  OP  THE  LIABILITY  OP  THE 
COVENANTING  PABTIES ;  AND  THE  EPFECT 
OP  THE  TRANSMISSION  BY  ACT  OP  LAW, 
OR  ALIENATION  BY  ACT  OP  THE  PARTY,  OF 
THE  REVERSION,  OR  THE  LEASE. 

"fTAVING  noticed  the  different  kinds  of  covenants  entered 
into  by  the  lessee  and  lessor,  their  construction  and  effect, 
we  now  proceed  to  consider  the  duration  of  the  liability  of 
the  covenanting  parties,  and  the  effect  of  the  transmission 
by  act  of  law,  or  alienation  by  act  of  the  party,  of  the  rever- 
sion on  the  one  hand,  and  the  lease  on  the  others  and  in 
discussing  the  subject  we  may  speak  : 

I.  Of  the  relative  rights  and  liabilities  of  the  lessor  and 
lessee. 

II.  Of  the  effect  produced  on  the  tenancy,  by  the  death  of 
the  lessor. 

I.  As  to  his  executor  or  administrator,  in  point  of 

right. 
II.  As  to  his  executor  or  administrator,  in  point  of 

liability. 

III.  As  to  his  heir,  in  point  of  right. 

IV.  As  to  his  heir,  in  point  of  liability. 

v.  As  to  his  devisee,  in  point  of  right  and  liability. 
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III.  Of  the  effect  produced  on  the  tenancy  by  the  death  of 
the  lessee. 

I.  As  to  his  executor  or  administrator^  in  point  of 

right. 
II.  As  to  his  executor  or  administrator^  in  point  of 

liabiUty. 

III.  As  to  his  heir^  in  point  of  right  and  liability. 

IV.  As  to  his  devisee  or  legatee^  in  point  of  right  and 

liability. 

IV.  Of  the  effect  produced  on  the  tenancy  by  the  lessor's 
assignment  during  life  of  his  reversion;  considered  with 
reference  as  well  to  the  rights  as  the  liabilities  of  the  assignee. 

v.  Of  the  effect  produced  on  the  tenancy  by  the  lessee's 
assignment  during  life  of  his  term:  considered  with  reference 
as  well  to  the  rights  as  the  liabilities  of  the  assignee ;  and 
embracing  the  principles  on  which  covenants  run  with  the 
land. 

VI.  Of  the  effect  produced  on  the  tenancy  by  the  bank- 
ruptcy of  the  lessee. 

VII.  Of  the  effect  produced  on  the  tenancy  by  the  lessee's 
taking  the  benefit  of  the  acts  passed  for  the  relief  of  insolvent 
debtors. 

VIII.  Of  the  effect  produced  on  the  tenancy  by  the 
lessee's  assigning  his  property  to  trustees  for  the  benefit  of 
his  creditors. 
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CHAPTER  I. 

OF  THE  RELATIVE  RIGHTS  AND  LIABILITIES  OP  LESSOR  AffJ/i^Jk^^^ 

AND  LESSEE.  ^  f^M/i.   W 

'THE  privity  created  by  the  demise  and  its   attendant  ^^^•^'^^'^•*'^ 

coyenants  is  of  two  kinds ;  first,  privity  of  estate  (a) ; 
and  secondly,  privity  of  contract ;  the  latter  being  divisible 
into,  1,  personal  privity  of  contract,  and  2,  privity  of  contract 
in  respect  of  estate  (£). 

Privity  of  estate  is  the  result  of  tenure ;  it  subsists  by 
virtue  of  the  relation  of  landlord  and  tenant,  and  follows 
alike  the  devolution  of  the  reversion,  and  of  the  term  (c). 

Personal  privity  of  contract  is  created  by  the  covenant 
entered  into  between  the  lessor  and  lessee  respectively,  for 
the  quiet  enjoyment  of  the  premises  demised,  and  for  the 
payment  of  the  rent,  and  performance  of  the  duties  connected 
with  the  tenancy  {d)» 

Privity  of  contract  in  respect  of  estate  is  the  consequence  « 
of  the  transmission  of  the  lease,  or  the  reversion,  to  an  assig- 
nee, who  is  bound  by,  and  takes  the  benefit  of,  covenants  in . 
their  nature  running  with  the  land  entered  into  by  the  lessor^ 
and  leasee  respectively. 

So  long  as  the  reversion  and  the  term  remain  in  the  ori- 
ginal contracting  parties,  the  privities  of  contract  and  estate 
continue  undisturbed ;  but  immediately  on  an  assignment  by 
the  lessee  of  his  term  the  privities  are  severed ;  the  privity  of 
estate,  and  privity  of  contract  in  respect  of  estate,  together 
with  the  lessee's  estate  or  interest  in  the  land,  are  transferred 

<a)  Wftlker's  cue,  3  Co.  22,  a.  23,  a.  N.  C.  756.  760. 
IrcmoDger  v.  Ncwsam,    Latch,  260;         (c)  Ibid. 
S.  C.  Noy,  97.  \k)  Walker's  case,  sup. 

(6)  Ibid.     Curtis  v.  Spitty,  1  Bing. 
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to  the  assignee^  who  then  becomes  entitled  to  the  rights^  and 
subject  to  the  duties^  flowing  from  the  demise  {e) ;  in  other 
words^  the  covenants  which  are  connected  with  the  estate 
run  with  the  land^  and  vest  in  point  of  benefit  and  liability 
in  the  assignee  (/) ;  while  the  personal  privity  of  contract 
between  the  lessor  and  lessee  remains  unaffected  bv  the 
transfer  (y),  A  future  chapter  will  be  devoted  to  a  consider- 
ation of  the  effect  of  an  assignment  of  the  reversion. 

It  is  perfectly  settled  by  a  multitude  of  decisions^  that^ 
notwithstanding  an  assignment  of  his  lease^  the  lessee  con- 
tinues liable^  on  the  personal  privity  of  contract^  to  the  pay- 
ment of  the  rent  and  the  performance  of  the  covenants^ 
during  the  whole  term  (A) ;  although  the  lessor  concur  in 


(e)  Thomas  v.  Cooke,  2  Stark.  408. 
4 1 0.  Oayermg  v»  WeBtley,  3  P.  Wma. 
402;  S.  C.  2  £q.  Ca.  Ab.  224.  pL  9. 
Steyenson  v.  Lambard,  2  East,  576. 
Onslow  V.  Corrie,  2  Madd.  330.  340. 

(/)  Walker's  case,  3  Co.  22,  b.  argo, 
Bacheloure  v.  Oage,  W.  Jo.  223. 

(jSi)  Ibid.  Humble  v.  Glover,  Cro. 
Eliz.328;  S.C.6onldsb.l82;S.C.,nom. 
Hmnble  v.  Oliver,  Poph.  56.  Mills  v, 
Aoriol,  1  H.  Blac.  445. 

(h)  Rushden's  case,  1  Dy,  4,  b. 
Anon.  2  Dy.  247,  b.  pL  (77).  Walker's 
case,  3  Co.  22,  a.  b.  23,  a.  Overton  v, 
Sydal,  Cro.  EUz.  555;  S.  C.  Poph.  120; 
cited,  3  Co.  24,  a.  Fisher  v.  Ameers, 
1  Brownl.  &  Gold.  20.  Brett  v.  Cum- 
berland, Cro.  Jac.  522.  1  Rol.  Ab. 
522.(N).  1.  Bamai'd  V.  Godscall,  Cro. 
Jac  309;  S.  C.  1  Rol.  Ab.  522.  (N).  1. 
Vamis,  or  Ventrice,  v,  Goodcheape, 
cited,  Cro.  Jac.  309;  1  RoL  Ab.  522. 
(N).  1.  HaseeFs  Executrix,  Hetl.  46; 
S.  C.  Lit.  53.  Iremonger  v,  Newsam, 
Latch,  260 ;  S.  C.  Noy,  97.  Bacheloure 
V.Gage,  W.  Jo.  223;  S.  C.  Cro. Car.  188. 
Norton  v.  Acklane,  or  Ackland,  Cro. 
Car.  580;  S.  C.  1  Rol.  Ab.522.  (N).  1. 
Countess  of  Devon  v.  CoUyer,  1  Rol. 
Ab.  522.  (N).  pi.  1.  Thursby  v.  Plant, 
1  Saund.  236;  S.  C.  1  Lev.  259;  1  Sid. 
401 ;  2  Keb.  439.  448.  468. 492;  S.  C, 


nom.  Nurstie  v.  Hall,  1  Vent  10.  Anon. 
1  Sid.  447.  pL  (9).  Ashurst  o.  Min- 
gay,  2  Show.  133;  S.  C.  T.  Jo.  144. 
Parker  v,  Webb,  Holt,  75 ;  S.  C.  3  Salk. 
5.  Edwards  v.  Morgan,  3  Lev.  233. 
Carth.  178.  Hellier  v,  Casbaid,  1  Sid. 
266.  Humblev.Glover,  Cro.£liz  328; 
S.C.  Gouldsb.  182;  S.  C,  nom.  Hum- 
ble V,  Oliver,  Poph.  55.  Arthur  «. 
Yanderphuik,  or  Yanderbank,  7  Mod. 
198;  S.  C.  2  Barnard.  372;  W.  KeL 
167;  lUdgew.  Ca.  temp.  Hardw.  40. 
Jodderell  v.  Cowell,  Ca.  temp.  Hardw. 
343.  Jenkins  v.  Hermitage,  FreeuL 
377;  S.  C,  nom.  Jenkins  v.  Aimitage, 
3  Keb.  367.  Hornby  v.  Houlditch, 
1  Term  Rep.  93,  n.;  S.  C.  Andr.  40. 
Mills  V.  Auriol,  1  H.  Bhic.  433.  Au- 
riol  V.  Mills,  4  Term  Rep.  100.  Wil- 
son  V,  Wigg,  10  East,  313.  Buckland 
V,  Hall,  8  Yes.  95,  Staines  v.  Morris, 
1  Yes.  &  B.  11.    Burnett  v.  Lynch, 

5  Bam.  &  Cres.  589. 604 ;  S.  C.  8  Dow. 
&Ry.368.  Mannings  Flight, 3 Bam. 

6  Adol.  211.  215;  S.  C.  Thomas  v. 
Cooke,  2  Stark.  408.  410.  The  pen- 
tion  in  Whitway  v.  Pinsent,  Sty.  300, 
that  lessor  after  acceptance  of  rent 
from  assignee  cannot  sue  the  leasee,  is 
not  law.  See  also  Marrow  «.  Tupin, 
Cro.  Ehz.  715;  S.  C.  Mo.  600. 
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the  assignment  (i),  or^  by  acceptance  of  rent^  or  otherwise^  . 
recognise  the  assignee  as  his  tenant  {k) ;  and  although  the  ^ 
breach  be  committed  after  the  assignment  (/) ;  and  although 
a  tender  be  made  by  the  assignee  of  the  very  rent  for  which 
the  lessee  is  sued ;  for  if  a  plea  of  assignment  and  tender 
could  be  supported^  a  lessor  might  be  compelled  to  accept  an 
assignee  contrary  to  his  inclination  (m).  Indeed^  by  no  act 
of  his  own  can  the  tenant  absolve  himself  &om  the  charge. 
The  law  is  the  same  though  he  be  outlawed  {n)  -,  or  his  estate 
be  wrested  from  him  by  the  operation  of  a  fieri  facias^  or  an 
elegit  {o),  an  attunder  and  forfeiture  for  felony  {p),  or  an  act 
of  confiscation  (q).  Of  this  last  an  instance  occurred  shortly 
after  the  memorable  period  of  the  South  Sea  Bubble^  where 
it  was  held  that  notwithstanding  the  act  of  7  Geo.  1.  c.  28^  had 
transferred  to  trustees  the  lease  of  a  party  who  had  been  one 
of  the  directors  of  the  South  Sea  Company ;  yet^  as  the  act 
contained  no  express  words  to  exonerate  the  lessee  from  Ua*- 
bility,  his  executrix  was  liable  to  an  action  of  covenant  for 
rent  accruing  due  after  the  operation  of  the  act  (r). 

So,  previously  to  the  bankrupt  act  of  49  Geo.  3.  c.  121, 
commonly  called  Sir  Samuel  RomiUy's  act,  the  same  law 
prevailed  with  regard  to  bankrupt  lessees,  although  the  assig- 
nees had  accepted  the  lease,  and  the  bankrupt  had  obtained 
his  certificate  {s) ;  nor  was  he  discharged  by  the  act  referred 
to  where  the  assignees  declined  to  accept  his  lease.  In  this 
respect,  however,  an  amelioration  of  his  condition  was  effected 


(t)  Hornby  v.  Hoolditch,   1  Term 
Rep.  93,  jl;  S.  C.  Andr.  40. 
{h)  See  the  cafles  in  note  (h)  last 

(0  Barnard  v.  Godscall,  Cro.  Jae. 
809;  &  C.  1  RoL  Ab.  522.  <N).  1. 
VamiB^  or  Ventrioe,  v,  Groodcheape, 
cited,  Cro.  Jac.  309;  1  RoL  Ab.  522. 
(N).  1.  Norton  v.  Acklane,  or  Ack- 
land,  Cro.  Car.  580;  S.  C.  1  Rol  Ab. 
522.  (N).  1. 

(m)  Orgill  v.Kemshead,4  Taunt  642. 

(»}  Ramaay  v.  Macdonald,  Foet. 
Or.  L.  61 ;  cited,  15  East,  465. 


(o)  Auriol  V.  Millfl,  4  Term  Rep.  99. 

(p)  Tmssers  case,  or  Banyster  v. 
Trossel,  Cro.  Eliz.  213.  516;  S.  C. 
2  And.  38.  45;  Ow.  69;  Jenk.  209; 
W.  Jo.  149.  Hall  V.  Trussel,  Mo.  753. 
Hastings  v.  Blake,  Noy,  1. 

(q)  Hornby  v,  Houlditcb,  Andr.  40; 
cited,  1  Term  Rep.  93.  And  see  HoU 
ditch  V.  Mist,  1  P.  Wms.  69S. 

(r)  Ibid. 

(8)  Mills  V.  Aoriol,  1  H.  Blac.  433. 
Auriol  V.  Mills,  in  error,  4  Term  Rep. 
94.  Hammond  v.  Toolmin,  7  Term 
Rep.  616. 
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by  the  statute  of  6  Geo.  4.  c.  16^  which  relieves  him  from  the 
rents  and  covenants  on  his  delivering  up  the  lease  to  his  lessor^ 
within  fourteen  days  after  the  refusal  of  the  assignees  to  accept 
it  {() ;  though  a  surety  in  a  lease  is  Uable^  in  the  event  of  the 
lessee's  bankruptcy^  to  payment  of  rent^  and  for  breaches  of 
covenant  accruing  in  the  interval  between  the  fiat  and  the 
delivering  up  of  the  lease  by  the  bankrupt  (tf). 

A  lessee  discharged  under  the  insolvent  act(^)  remains 
liable  if  the  assignees  decline  his  lease ;  as  he  cannot^  like  a 
bankrupt^  absolve  himself  by  surrendering  it  to  his  lessor. 

While  the  lessee  remains  tenant^  the  lessor  has  his  option 
to  sue  him  for  arrears  of  rent  in  debt  (y),  or  covenant  (r) ; 
but  when  the  privity  of  estate  is  transferred^  and  the  lessor 
has  once  accepted  rent  of  the  assignee^  or  otherwise  assented 
to  his  tenancy  {a),  and  not  before  {b),  the  right  to  maintain 
an  action  of  debt  against  the  lessee  is  determined;  the 
right  to  an  action  of  covenant,  however,  survives  the  assign- 
ment (c) ;  and  the  lessor  may  sue,  at  his  election,  either  the 


(0  6  Geo.  4.  c.  16.  b.  75.  See  as  to 
the  liability  of  the  asaigneeBy  poet, 
Chapter  VI.  of  this  Part. 

(u)  Tuck  V,  FyBon,  6  Bing.  821. 
Ingliah  v.  MacdougM)  1  J*  B.  Mo.  196. 

(x)  7  Geo.  4.  c.  57.  s.  23.  1  &  2 
Vict  c.  110.  a.  50.  See  ae  to  the  liar 
bility  of  the  aeeignees,  poet,  Chap.  VII. 
of  this  Part. 

(y)  Rushden's  caae,  1  Dj.  4,  b.  Anon. 
2  Dy.  247,  b.  pi.  (77).  Sicklemore  v. 
Simonds,  Cro.  Eliz.  797. 

(2)  Fiflher  v.  Ameers,  1  BrownL  Sl 
Gk>ld.  20.    Sicklemore  «.  Simonds,  sop. 

(a)  Fisher  v.  Ameers,  1  BrownL  & 
Gold.  20.  Anon.  2  Dy.  247,  b.  pi.  (77). 
Walker^s  case,  8  Co.  24,  b.  Iremonger 
V.  Newsam,  Latch,  260-2.  Marsh  v. 
Brace,  Cro.  Jac.  384 ;  S*  C,  nom. 
March  v.  Brace,  2  Bolstr.  151,  nmn- 
bered  141  in  report  by  mistake.  Ar> 
thur  v.  Yanderphmk,  7  Mod.  198;  S.  C. 
2  Barnard.  872;  W.  KeL  167;  Bidgew. 
Ga.  temp.  Hardw.  40.  Mills  v.  Auriol, 
1  H.  BUc.  453.  Anriol  v.  Mills,  4  Term 
Rep.  98.    Thomas  v.  Cooke,  2  Stark. 


408.  410.  Wadham  «.  Marlow,  1  H. 
Blac  437-8,  n.;  8  East,  314,  n. ;  S. C. 

2  Chit.  600;  4  Dong^  54. 

(b)  Hassel's  Executrix,  Lit  53; 
S.  C.  Hed.  46.  Auriol  v.  Mills,  4  Term 
Rep.  94.  98.  Whitway  v.  Pmsent,Sty. 
300.  See,  however.  Anon.  Dy.  247,  b. 
pL  (77).  Marrow  v.  Turpin,  Cro.  Elis. 
715;  S.  C.  Mo.  600. 

(c)  Fisher  «.  Ameers,  1  BrownL  & 
Gold.  20.  Yentrice,  or  Vamis,  v.  Good- 
cheape,  IRoL  Ab.522.  (N).  pL  1 ;  dted, 
Cro.  Jac  309.  Countess  of  Deyon  v. 
CoUyer,  1  RoL  Ab.  522.  (N).  pL  1. 
Thursby  A  Plant,  1  Saund.  240.  Ash- 
urst  V.  Mingay,  2  Show.  132;  S.  C. 
T.  Jo  144.  Parker  v.  Webb,  Holt,  75. 
S.  C.  3  Salk.  5.    Edwards  v.  Morgan, 

3  Lot.  283.  Cartfa.  178.  (hrerton  t. 
Sydal,  Cro.  Eliz.  555;  S.  C.  Poph.  120. 
Arthur  v.  Vanderplank,  or  Vander- 
bank,  7  Mod.  198;  S.  C.  Barnard,  372; 
W.  KeL  167;  Ridgw.  Ca.  temp.  Hardw. 
40.  Jodderell  v.  Cowell,  Ca.  temp. 
Hardw.  343.  Jenkins  v,  Hennitage, 
Freem.  377;  S.  C,  nom.  Jenkins  v. 
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lessee^  or  the  assignee  {d) ;  the  former^  in  covenant^  on  the 
personal  priyity  of  contract  (a) ;  the  latter,  either  in  debt  on 
the  privity  of  estate  (/) ;  or  in  covenant,  on  the  privity  of 
contract  in  respect  of  estate  {g).  And  it  is  observable,  that 
the  assignee  cannot  plead  that  the  landlord  on  a  previous 
occasion  refused  to  accept  him  as  tenant  (A.) 

The  lessee  is  also  Hable  to  an  action  of  covenant  at  the  suit 
of  the  grantee  of  the  lessor's  reversion,  although  he,  the 
lessee,  may  have  assigned  over,  and  the  grantee  of  the 
reversion  may  have  accepted  rent  of  the  assignee  of  the 
term  (i).     But  more  of  this  hereafter. 

These  remarks,  however,  are  applicable  only  to  an  express 
covenant  for  payment  of  rent ;  for,  on  an  implied  covenant 
arising  on  the  reddendum  (A),  after  an  assignment  by  the 
lessee,  and  acceptance  by  the  lessor  of  rent  from  the 
assignee  (Q,  or  other  assent  to  his  being  tenant  (m),  or, 
according  to  one  authority  {n),  after  an  assignment  merely, 
neither  debt  nor  covenant  will  lie  against  the  lessee  (o). 


Annitagey  3  Keb.  367.  Horabj  v. 
fionlditch,  1  Term  Rep.  93,  nu;  S.  C. 
Andr.  40.  Mills  v.  Auriol,  1  Hen. 
Blac  443.  Anriol  v.  Mills,  4  Tenn 
Rep.  94-8.  Stevenson  v.  Lambard, 
2  East,  575.  Staines  v.  Moras,  1  Yes. 
&B.  II.  Burnett  9.  Lynch,  5  Bam.  & 
Ores.  589;  S.  C.  8  Dow.  &  Ry.  368. 
M^nfag  V,  FU^t,  3  Bam.  &  Adol. 
211. 215.  Thomas  v.  Cooke„2  Staa4c. 
408.  410. 

(d)  Bamard  «.  Grodscall,  Cro.  Jac. 
309.  Ventrice,  op  Vamis,  v.  Good- 
cheape^  1  RoL  Ah.  522.  (N.).  1;  cited 
Grow  Jac  309.  Baeheloore  v.  Gage, 
Vf,  Jo.  223.  Hornby  •.  Houlditch, 
Andr.  40.  44.  Walker's  case,  3  Co. 
24,  b.  Norton  v.  Acklane,  Cro.  Car. 
580.  Deyerenx  v.  Barlow,  2  Saund. 
181.  Buraett  v.  Lynch,  5  Bam.  & 
Ciee.  589;  &  C.  8  Dow.  &  Ry.  368. 

(e)  See  the  cases  in  note  (c),  sap. 
(/)  Walker's  case,  3  Co.  22,   b. 

ar^-    Mills  v.  Amnol,  1  H.  Bkc  445. 

Stevenson  v.  Lambard,  2  East,  575-9. 

Curtis  V.  Spiity,  1  Bmg.  N.  C.  756. 760. 

(ff)  Sterenson  v.  Lambard,  2  East, 

A 


575.  Staines  v,  Morris,  1  Yes.  &  B. 
8. 11.  Burnett  v.  Lynch,  5  Bam.  & 
Cres.  589;  S.  a  8  Dow.  &  Ry.  368. 

(A)  Derereiu  v.  Barlow,  2  Saund. 
181.  Iremonger  v.  Newsam,  Latch, 
260.2. 

(0  Thursby  v.  Phint,  1  Sid.  401-2; 
S.  C.  1  Saund.  236;  1  Lev.  259;  2  Keb. 
439.  448.  468.  492;  S.  C.,nom.  Nurstie 
V,  HaU,  1  Vent  1 0.  Ashuist  v.  Mingay, 
2  Show.  138;  a  C.  T.  Jo.  144,  Parker 
V.  Webb,  Holt,  75 ;  S.  C.  3  Salk.  5. 
Twynam  v.  Piokard,  2  Bam.  &  Aid.  105. 

(h)  See  ante,  p.  87  of  this  volume, 
as  to  the  reddendum  being  an  imi^ed 
ooTenani. 

(0  Fisher  v.  Ameers,  1  Brownl.  &, 
Gold.  20.  Bacheloore  v.  Gage,  W.  Jo. 
223;  S.  C.  Cro.  Car.  188. 

(m)  Wadham  v.  Marlow,  2  Chit  600 ; 
S.  C.  1 H.  Blac.  437-8,  n.  8  Esst,  314,  n. 

(n)  Anon.  1  Sid.  447.  pL  9.  And  see 
Staines  v.  Morris,  1  Yes.  &  B.  8. 11;  & 
Brett  V.  Cumberland,  Cro.  Jac.  523. 

(o)  Fisher  v.AmeerB,  sup.  Bachel- 
onre  v.  Gage,  sup.  Brett  v,  Cumber- 
land, sup.    Anon.  1  Sid.  447.  pi.  9. 

a2 
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On  all  the  other  covenants  contained  in  the  lease^  whether 
inherent  or  collateral^  the  lessee's  liability  continues  daring 
the  term  {p).  The  assignee  becomes  chained  with  those  that 
run  with  the  land  {q) ;  but  this  does  not  relieve  the  lessee; 
either  may  be  sued  at  the  option  of  the  lessor  (r).  If,  how- 
ever^ the  lessor  take  several  executions,  the  last  taken  in 
execution  is  entitled  to  an  audiid  quereld  (s),  a  mode  of  pro- 
ceeding now  obsolete  in  consequence  of  the  indulgence  shown 
by  the  courts  in  granting  summary  relief  upon  motion  {f). 

A  right  of  action  once  accrued  to  the  lessor  against  the 
lessee  is  not  defeated  by  the  expiration  of  the  lease  («) ;  nor 
by  the  surrender  by  the  lessor  of  his  reversion  (as  if  he  be 
tenant  for  life)  to  a  paramount  reversioner  (a?) ;  nor  by  the 
lessee's  surrender  of  his  term  to  the  lessor  (y).  And  if 
the  lessor  in  his  declaration  in  covenant  make  profert  of  the 
"  said  indenture/'  it  is  no  variance  if  at  the  trial  he  produce 
the  counterpart  (z). 

The  lessee  in  pleading  to  an  action  of  debt  for  rent  an 
assignment  by  him,  and  acceptance  by  the  lessor  of  rent 
from  the  assignee,  need  not  aver  that  the  lessor  had  notice 
of  the  assignment,  the  acceptance  being  considered  of  itself 
prim&  facie  evidence  that  the  assignee  paid  the  rent  in  that 
capacity,  and  not  as  the  lessee's  agent.  To  avail  himself  of 
want  of  notice,  the  lessor  must  allege  it  (a). 


(p)  Bacheloiire V.Gage, sop.  Whit- 
way  V.  PinjBent,  Sty.  800.  Bamard  v. 
Godscall,  Cra  Jac  309;  1  Rol.  Ab. 
622,  (N.).  1.  Ventrioe,  or  Yarnis,  v. 
Goodcheape,  1  RoL  Ab.  522.  (N.).  1; 
cited,  Cro.  Jac.  309. 

(q)  Ab  to  covenants  running  with 
the  land,  see  post,  Chapter  V.  of  this 
Part 

(r)  Bacheloore  v.  Gage,  W.  Jo.  223. 
Brett  V,  Cumberland.  Cro.  Jac.  521-3. 
Barnard  v,  Godscall,  sup.  Norton  v. 
Acklane,  Cro.  Car.  580.  Hornby  v. 
Houlditch,  Andr.  40.  44.  Burnett  v. 
Lynch,  5  Bam.  &  Cres.  589.  604;  S.  C. 
8  Dow.  &  Ry.  368.  Walker's  case, 
3  Co.   24,  b.     Devereux  v.  Barlow, 


2  Saond.  181.  Boulton  v.  Canon,  Freem. 
K.  B.  336-8. 

(«)  Brett  V,  Cumberland,  Cro.  Jac. 
523. 

(f)  Archb.  Prac  7th  ed.  by  Chit.  802. 

(u)  Kinlyside  v.  Thornton,  2  W. 
BUm^IIH.  Walker's  case,  3  Co.  23,  b. 
And  see  James  v.  Landon,  Cro.  Eliz.  36. 

(x)  4  Co.  49,  b. 

(y)  3  Co.  23,  b. 

(z)  Pearse  v.  Morrice,  3  Bam.  & 
Adol.  396. 

(a)  March  v.  Brace,  2  Bulstr.  151, 
numbered  141  in  the  report  by  mis- 
take; S.  C,  nom.  Marsh  v.  Brace,  Cro. 
Jac.  334.  HasseFs  Executrix,  Lit.  53; 
S.  C.  Hetl.  46. 
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CHAPTER  11. 

OF  THE  EFFECT  PRODUCED  ON  THE  TENANCY  BY  THE 

DEATH  OF  THE  LESSOR. 

Section  I. — ^As  to  his  executob  ob  administbatob^ 

IN    POINT  OF  BIGHT. 

/^  ENERALLY  speakings  the  executor  represents  a  deceased 
lessor  as  to  any  loss  sustained  by  him  in  his  lifetime  {a)y 
and  is^  therefore^  the  proper  party  to  maintain  an  action  for  sJl 
arrears  of  rent  accrued^  and  breaches  of  covenant  committed 
by  the  lessee^  or  his  personal  representatives^  or  assignees^ 
before  the  lessor's  deaths  where  such  breaches  occasioned  a 
loss  to  the  lessor  {b) ;  and  it  is  immaterial  whether  the  lessor 
were  tenant  in  fee,  in  tail,  for  his  own  life,  pour  autre  vie,  or 
for  years. 

Thus,  where  a  lessee  covenanted  not  to  fell,  stub  up,  head, 
lop,  or  top,  any  of  the  timber  trees,  or  trees  likely  to  become 
timber,  growing  or  being  on  the  demised  premises,  the  trees 
being  excepted  &om  the  demise  (c),  it  was  held,  that  the 
executor  of  the  lessor  might  maintain  an  action  for  a  breach 
committed  in  the  testator's  lifetime;  though  it  did  not  appear 
that  the  timber,  or  loppings,  or  toppings,  had  been  removed 
by  the  defendant  {d).  Kingdon  v.  Nottle  (e),  and  King  v. 
Jones  (/),  were  not  considered  to  affect  the  case,  the  covenant 
in  question  being  purely  collateral,  and  not  running  iidth  the 

(a)  haey  v.  Leyington,  or  Levmston,     It  ib  only  noticed  in  the  judgment. 

2  Lev.  26;  S.  C.  1  Vent  175;  2  Keb.  (d)  Raymond  v.  Fitch,  2  Crompt. 

831.    Kingdon  v.  Nottle,   1  Mau.  &  Mees.  &  Ros.  588;  S.  C.  5  Tyrw.  985; 

Sdw.  355;  4  Man.  &  Selw.  53.  1  Gale,  337. 

(b)  Ibid.  (e)  Kingdon  v.  Nottle,  sup. 

(c)  The  Hftct  of  the  trees  being  ex-  (/)  King  v.  Jones,  5  Taunt.  418; 
oopted  does  not  appear  in  the  pleadings.  S.  C.  I  Marsh.  1 07 ;  4  Mau.  &  Selw.  1 88. 
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land ;  for^  the  trees  being  excepted  from  the  demise^  the  cove- 
nant not  to  fell  them  was  the  same  as  if  there  had  been  a 
covenant  not  to  cut  down  trees  growing  upon  an  adjoining 
estate  of  the  lessor.  The  court  said,  that  it  was  a  security  by 
specialty  given  by  the  lessee  to  the  lessor,  not  to  commit  such 
a  trespass  during  the  lease,  which  might  continue  beyond 
the  lessor^s  life ;  that  for  the  breach  <^  such  a  covenant  after 
the  death  of  the  covenantee,  the  heirs  or  devisee  of  the  land 
on  which  the  trees  grew  could  not  sue;  that  the  executor 
would  be  the  proper  party,  as  the  covenant  was  collateral,  and 
not  intended  to  be  limited  by  the  life  of  the  covenantee ;  that 
if  he  could  not  sue,  no  one  could;  iiiat  it  was  equally  clear 
that  the  heir  or  devisee  could  not  sue  for  a  breach  of  the 
covenant  in  the  time  of  the  ancestor  or  devisor;  and  that  the 
executor  must,  therefore,  sue,  or  all  remedy  would  be  lost. 

And,  on  the  authority  of  Raymond  v.  Fitch  ($'),  it  has  been 
decided,  that  an  executor  can  sue  for  the  breach  of  a  cove- 
nant to  repair  committed  in  the  lifetime  of  the  lessor,  who 
was  t^iant  for  life  only,  without  averring  special  damage ; 
the  breach  of  covenant  importing  a  damage  {h). 

Representing  the  deceased  lessor  also  as  to  the  rev^vion, 
where  he  was  but  tenant  for  a  chattel  interest,  or  for  an 
estate  pour  autre  vie  originally  granted  to  him,  and  his  exe- 
cutors as  special  occupants,  the  executor  is  the  party  entitled 
(subject  of  course  to  the  lessor^s  will,  or  the  statute  of  distri- 
butions) to  the  benefit  of  the  rent  and  covenants  after  the 
lessor^s  death  (i). 

And  he  is  the  proper  party  to  sue  at  law,  although  his 
testator  was  only  trustee  for  another  of  the  lands  demised^'}. 

If  the  executor  bring  an  action  for  rent  upon  a  lease  made 
by  the  testator,  it  must  be  in  the  detmet  only,  though  part  of 
the  rent  became  due  in  the  testator's  lifetime,  and  part  after 


(jgi)  Sup.  last  page.  Smith  v.  Norfolk,  Cro.  Car.  225;  and 

(k)  Ricketts  v.  Weaver,  12  Mees.  &  Mackay  v.  Mackreth,  2  Chit  461. 

Wei.  718.  (j)  Britten  v.  Perrotty  2  Crompt  ft 

(0  Baker  v.  GostUng,  1  Bing.  N.  C.  Mees.  597;  S.  C,  nom.  Britten  v.  Brit- 

19;  S.  C.  4  Mo.  &  Se.  539.     And  see  ten,  4  Tyrw.  473. 
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his  decease  (k) ;  but  where  he  saes  on  a  lease  made  by  him- 
self as  execator^  he  may  recover  on  the  debet  and  detinet  (/). 
And  if  the  executor  making  the  lease  die  before  its  expira- 
tion^ leaving  an  executor^  such  executor  is  entitled  to  the  rent 
in  preference  to  the  administrator  de  bom»  non  of  the  original 
testator  (m). 

And  if  the  administrator  of  a  lessor  take  a  promissory  note 
from  the  lessee  foe  payment  of  rent  due^  and  die  intestate^ 
the  note  is  such  an  alteration  of  the  property  as  to  entitle  the 
administrator  of  the  administrator  to  the  rent  in  preference  to 
the  administrator  de  bonis  non  of  the  lessor  (n). 

A  right  of  distress  is  given  by  the  act  of  8  &  4  W.  4. 
c.  42  {p),  to  executors  for  arrearages  of  rent  due  to  the  lessor 
in  his  lifetime ;  and  [p)  such  arrearages  may  be  distrained  for 
after  the  end  or  determination  of  the  term^  in  the  same  manner 
as  if  the  term  had  not  been  ended  or  determined;  provided 
liiat  such  distress  be  made  within  the  space  of  six  calendar 
months  after  the  determination  of  the  term^  and  during 
the  continuance  of  the  possession  of  the  tenant  from  whom 
such  arrears  became  due ;  and  the  powers  and  provisions  in 
the  several  statutes  made  relating  to  distresses  for  rent  are 
applicable  to  such  distresses. 


Section  U. — ^As  to  the  lessor's  executor  or  admini- 
strator^ IN  POINT  OF  LIABILITY. 

On  the  other  hand^  the  executor  is  liable  de  bonis  testaioris, 
but  not  de  bonis  propriis^  for  the  lessor's  covenants  with  the 
lessee^  whether  they  are  express^  or  implied^  as  on  the  word 

(k)  SackTill  v.  Eyads,  Freem.  C.  P.  3  Keb.  298.  427.  463.  495.  549;  cited, 

171.    Smith  ».  Norfolk,  Cro.  Car.  225.  nom.  Davie  v.  Drew,  alias  Drewry, 

(Q  Holman  v.  Chute,  or  Take,  Cro.  1  Vern.  94.   Norton  v.  Harvey,  1  Vent. 

Jac.  685;  S.  C.  Winch,  80.  259.    And  see  Latch,  266-7. 

(m)    Drae  v.    Daily,     or    Baylye,  (n)  Barker  v.  Talcot,  1  Vern.  473. 

1  Vent  275;  Freem.  392.  402;  S.  C,  (o)  3  &  4  W.  4.  c  42.  s.  37. 

nom.  Drew  v.   Bayley,  2  Ley.   100;  (p)  Sect.  38. 
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demise  {q) ;  and  whether  the  reversion  devolve  on  the  executor, 
or  the  lessor's  heir  or  legatee.  On  an  implied  covenant, 
however,  he  is  liable  no  longer  than  during  the  continuance 
of  the  term  in  respect  of  which  the  covenant  exists;  and, 
therefore,  where  tenant  for  life,  remainder  over  in  fee,  by 
indenture  demised  certain  lands,  without  any  express  cove- 
nant for  the  lessee's  quiet  enjoyment ;  and,  on  the  lessor's 
death  within  the  term,  the  lessee  was  evicted  by  the  remain- 
der-man ;  it  was  held,  that  the  lessor's  executors  were  not 
chargeable  with  the  covenant,  as  it  determined  with  the 
lessee's  estate,  which  necessarily  ceased  with  the  death  of  the 
lessor  (r). 


Section  III. — As  to  the  lessor's  heir,  in  point  of  right. 

If  the  lessor  be  seised  of  an  estate  in  fee,  the  reversion  at 
his  decease  intestate  devolves  on  his  heir ;  if  in  fee  tail,  on 
the  issue  in  tail ;  if  of  an  estate  pour  autre  vie  limited  to  him 
and  his  heirs,  it  goes,  on  his  intestacy,  to  the  heir  as  special 
occupant ;  and  such  heir,  or  heir  in  tail,  as  the  case  may  be, 
(assuming  in  the  case  of  the  tenant  in  tail,  the  lease  to  have 
been  duly  made  («),)  and  not  the  executor,  is  the  party  to 
maintain  an  action  for  rent  falling  due,  or  for  covenants  run- 
ning with  the  land  broken,  after  the  lessor's  decease ;  for  in 
these  cases  the  testator's  estate  could  sustain  no  damage  (/). 

So  it  should  seem  that  the  heir,  and  not  the  executor,  is 
the  proper  plaintiff,  where  there  is  a  continuing  breach  in 


(q)  See  ante,  p.  9  of  this  volame. 

(r)  Swan  o.  Stransham  &  Searles, 
or  Scarles  &  Stransom,  3  Dy.  257,  a.; 
S.  C.  Benl.  150;  Mo.  74;  1  And.  12. 
Bragg  V.  Wifleman,  1  Brownl.  &  Gold. 
22.  Netherton  v.  Jeesop,  Holt,  412. 
4 1 3 ;  S.  C.  Skin.  569.  Andrew  v.  Pearoe, 
1  New  Rep.  158.  Adams  v.  Gibney, 
6  Bing.  656;  S.  C.  4  Mo.  &  Pa.  491. 
And  see  Brudnell  v.  Roberts,  2  Wils. 
143. 


(«)  See  as  to  leases  by  Tenants  ill  tail, 
ante,  Vol.  1,  p.  65. 

(0  Longher  v.  Williams,  2  Ley.  92. 
Sail  V.  Kitchingham,  10  Mod.  158. 
Kingdonv.  Nottle,  1  Man.  &Sdw.  355; 
4  Mau.  &  Selw.  53.  King  v.  Jones, 
5Taunt  418;S.C.  IMarsh.  107;  S.C. 
Jones  17.  King,  in  error,  4  Mau.  & 
Selw.  188.  And  see  Wotton  v,  Cooke, 
3  Dy.  337,  b.;  S.  C.  1  And.  53;  Benl. 
228;  Jenk.  Cent  241,  case  24. 
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the  tiine  of  both  ancestor  and  heir^  but  the  substantial  breach  ; 
is  in  the  time  of  the  latter.  Thus^  where  a  lessee  covenanted 
to  repair  the  demised  premises,  and  the  heir  brought  an 
action,  assigning  as  a  breach  that  the  premises  were  out  of 
repair  partly  in  his  ancestor's  time,  and  partly  in  his  own ; 
Holt,  C.  J.,  said,  "  If  the  premises  were  out  of  repair  in  the 
ancestor's  time,  yet  if  the  lessee  suffered  them  to  continue 
out  of  repair  in  the  time  of  the  heir,  that  was  a  damage  to 
the  heir,  and  he  should  have  an  action''  («). 

So,  where  a  vendor,  on  a  conveyance  in  fee,  covenanted 
that  he  was  seised  in  fee,  and  the  purchaser  died  in  uninter- 
rupted occupation,  it  was  held,  that  his  heir  or  devisee,  and 
not  his  executor,  was  the  proper  party  to  maintain  an  action 
for  a  breach,  as  no  actual  damage  had  accrued  to  the  testator 
in  his  lifetime  {x).  And  the  court  came  to  a  similar  deter* 
minatioUj  where  a  vendor  entered  into  a  covenant  to  levy 
a  fine,  which  was  broken  in  the  purchaser's  lifetime,  but  no 
damage  was  sustained  until  after  his  death,  when  his  heir  was 
evicted  (y). 

But  it  is  observable  that  in  two  early  cases  {z)  a  different 
rule  ap]>ears  to  have  obtained. .  In  the  former.  Smith  v. 
Simonds,  an  administrator  de  bonis  nan  brought  an  action 
of  covenant,  and  assigned  as  a  breach  that  the  land  was  not 
discharged  of  incumbrances,  and  had  judgment ;  when  it  was 
moved  in  arrest  of  judgment,  that  some  of  the  covenants  ran 
with  the  land,  and  for  those  the  administrator  had  no  cause 
of  action,  and  that  the  verdict  was  entire,  and  therefore  ill : 
but  it  was  answered  by  Holt,  (who,  by-the-bye,  was  one  of  the 
judges  of  Vivian  v.  Campion,)  and  resolved  by  the  court,  that 
where  a  covenant  was  made  with  a  man,  his  heirs,  executors. 


(u)  Vi-mnv.  Champion,  or  Campion,  Selw.  355;  4  Mau.  &  Selw.  53. 

2  Ld.  Raym.  1125;  S.  C.  1  Salk.  141;  (tf)  King  v.  Jones,  5  Taunt  418; 

Holt,  1 78 ;  Anon.  Semb.  S.  C.  11  Mod.  S.  C.  1  Marsh.  107 ;  S.  C.  Jones  v.  King, 

45.    liongher  v.  Williams,  2  Lev.  92.  in  error,  4  Man.  &  Selw.  188. 

And  see  Shortridge  v.  Lamplugh,  2  Ld.  (z)  Smith  v.  Simonds,  Comb.   64. 

Raym.  798.  803;  S.  C.  7  Mod-  71-5.  Morley  v.  Polhill,  2  Vent.  56;  S.  C. 

MascaFscase,  1  Leon.  62;8.C.Mo.242.  3  Salk.  109.  pi.  10. 

(x)  Kingdon  v.  Nottle,   1  Man.  & 
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and  assigns^  if  there  were  a  breach  in  Ond  time  of  the  heir^ 
the  executor  might  (a)  have  the  action ;  but  that,  in  the  prin- 
cipal case^  the  breach  was  in  the  time  of  the  testator^  and  the 
misfeazance  was  all  one  continued  act. 

And  in  the  latter^  Morlej  v.  PoUull,  where  the  plaintiff 
declared  as  executor  to  6.  M.,  then  late  bishop  of  Windkes- 
ter^  whose  predecessor  had  demised  a  rectory  and  certain 
lands  to  J.  S.  for  twenty-one  years,  the  lessee  coTenanting 
with  the  predecessor  and  his  successors  to  repair;  and  the 
phuntiff  assigned  a  breach  in  the  not  repairing  in  the  life  of 
G.  M. ;  and  that  the  lease  afterwards  expired :  although  it 
was  contended  that  the  executor  of  the  bishop  could  not 
bring  this  action ;  the  covenant  being  with  the  predecessor 
bishop^  and  his  successors ;  yet  the  whole  court  gave  judg- 
ment for  the  plaintiff^  and  that  the  executor  was  wdl  entitled 
to  the  action  for  the  breach  in  the  testator's  time. 

The  preceding  remarks  as  to  the  right  of  action  accruing 
to  the  heir  refer  exclusively  to  cases  in  which  the  covenants 
run  with  the  land ;  the  executor  being  the  party  to  sue  where 
the  covenant  is  collateral ;  and^therefore;,  as  has  already  been 
noticed  {b),  if  a  lessee  break,  in  the  lessor's  lifetime,  his  cove- 
nant not  to  fell,  stub  up,  head,  lop,  or  top,  any  of  the  timber 
trees,  or  trees  likely  to  become  timber,  which  are  excepted 
firom  the  demise,  the  lessor's  executor  may  maintain  an  action 
for  the  damage  (c). 

If  the  covenant  be  of  anature  to  run  with  the  land  {d),  the 
heir,  taking  the  reversion,  may  sue  upon  the  covenant  though 
not  expressly  entered  into  with  the  lessor  and  his  heirs  {e) ; 
for  example,  if  a  lessee  covenant  with  the  lessor  to  pay  the 


(a)  So  in  the  report;  bat  the  Bense 
requires  the  ioaertioii  of  the  word  not 
in  this  place. 

(h)  Ante,  p.  857  of  this  yolume. 

(c)  Baymond  v.  Fitch,  2  Crompt 
Mees.  &  Roft.  588;  S.  C.  5  Tyrw.  985; 
I  Gale,  337. 

((Q  See  the  distinctions  on  this  sub- 
ject, post,  Chapter  V.  of  this  Part. 


(e)  Lougher  v.  Williains.  2  Lot.  92. 
Sacheyerell  v.  Froggatt,  2  Saimd.  867; 
S.  C.  T.  Baym.  213;  1  Vent.  U8. 161; 
2  Ley.  13;  2  Keb.  798.  819.  833.  839; 
Freem.  1 6,  nom.  Sacheyerell  v.  Walker. 
Anon.  Dy.  45,  a.  b.  See  2  Sannd.  371, 
per  Hale,  C.  J.,  &,  Kingdon  «•  Nottle, 
1  Man. &  Selw.  357;  4  Man.  &  Selw. 53. 
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rent  during  the  term  (/) ;  or  with  him^  his  executors,  Admi- 
nistrators, and  assigns ;  the  heir,  though  not  named,  may 
bring  an  action;  the  words  dnsrvng  the  term,  and  eaeaUors 
and  administrators,  showing  that  the  parties  contemplated 
the  continuanoe  of  the  covenant  after  the  lessor's  death  {g). 
Indeed,  it  should  seem  that,  in  all  cases  of  coyenants  running 
with  the  land,  the  heir  succeeding  to  the  reversion  may  sue, 
in  the  absence  of  an  apparent  intention  to  confine  the  cove- 
nant to  the  covenantee  himself  (A). 

The  heir,  however,  cannot  maint>ain  an  action,  if  his  ances- 
tor, the  lessor,  was  only  tenant  for  life;  for  by  his  death  the 
lease  is  at  an  end,  and  consequoitly  the  heir  can  have  no 
reversion  as  the  foundation  for  the  suit  {i). 

In  all  cases,  whether  the  land  be  in  demand  or  not,  a 
plaintiff  who  claims  title  by  descent  must  set  out  that  title 
with  such  particuhirity  and  precision  as  wiU  enable  the  de- 
fendant to  know  what  title  he  is  called  upon  to  meet ;  and, 
therefore,  a  person  claiming  as  heir  to  his  father  cannot  sup- 
port an  action  of  covenant  against  Ids  fietther's  lessee,  on  an 
averment  in  his  declaration  that  the  reversion  in  the  premises 
descended  and  came  to  him  as  cousin  and  heir  at  law  of  the 
lessor,  without  showing  particularly  how  he  became  heir  {k). 


Section  TV, — As  to  the  lessor^s  heir,  in  point  of 

LIABILITY. 

If  the  lessor's  covenants  be  entered  into  for  himself  and 
his  heirs  (/),  (as  in  all  well  prepared  leases  they  are,)  and  the 


(/  )  Ab  to  the  efficacy  of  the  words  517. 

dmring  the  term,  see  the  reddendum^  (I)  Anon.  Dy.  14,  ft.pL  (69).   1  Dy. 

ante,  p.  91  of  this  volume.  23,  a.  (142).    Barber,  or  Barker,  v. 

(g)  Ibid.  Fox,  2  Saond.  186;  S.  C.  1  Vent  159; 

(h)  Roe  dem.  Bamford  v,  Hayley,  2  Keb.  811.  836.    Pool  v.  Pool,  1  Rep. 

12  East,  464-9.  inCh.  18;  S.C.  Toth.  170.    Derisleyv. 

(i)  Bmdnelli;.Robert8,2Wils.  143.  Cnstanoe,  4  Term  Rep.  75.    2  Bla. 

{k)  Lidgbird  v.  Jndd,  7  Dow.  &  Ry.  Com.  248.  304.  Shep.  Toach.  178.  863. 
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heir  take  assets  by  descent  from  the  covenantor  {m),  he  is 
answerable  to  the  extent  of  those  assets^  but  no  further  {n), 
for  breaches  committed  before  his  ancestor's  death  of  cove- 
nants either  running  with^  or  collateral  to^  the  land ;  and  for 
breaches  committed  after  his  ancestor's  death  of  such  cove- 
nants as  are  collateral. 

If  he  take  by  descent  the  reversion  of  the  land  demised^ 
he  is  liable^  as  owner  of  the  reversion^  for  breaches  of  cove- 
nants running  with  the  land  committed  after  the  descent  (o), 
and  is  suable  as  an  assignee  {p). 

As  the  lessor  cannot  covenant  for  himself  and  his  heirs  in 
an  implied  covenant  arising  on  the  word  demue  {q),  the  heir 
will  not  be  liable  on  such  covenant  for  breaches  committed 
in  his  ancestor's  life ;  but  he  is  liable  on  the  implied  covenant 
if  he  himself  evict  the  lessee^  or  those  claiming  under  him  (r). 

An  heir  taking  as  special  occupant  stands  in  the  same 
predicament  as  an  heir  taking  by  descent.  Formerly^  by  the 
Statute  of  Frauds  (s),  and  more  recently  by  the  act  for  the 
amendment  of  the  laws  with  respect  to  wills  {fj,  the  term  is 
made  chargeable  in  his  hands  as  assets  by  descent,  as  in  case 
of  freehold  land  in  fee  simple. 

In  the  late  case  of  Page  v.  Broom  (u),  the  circumstances  of 
which  were  very  complicated,  it  appeared  that  certain  parties 
having  an  equitable  estate  only  in  the  property,  agreed  to 
grant  a  lease  to  Page,  which  was  to  contain  special  covenants 
both  on  his  part  and  on  the  part  of  the  lessors.  The  intended 
lessors  having  died  before  the  execution  of  the  lease,  and 


(m)  Cook  V,  The  Earl  of  Arundel, 
Hardr.  87.  Coleman  v.  Winch,  or 
Winne,  1  P.  V^Tma.  775-7;  S.  C.  Prec. 
Ch.  511;  2  £q.  Ck.  Ab.  498.  pi.  19. 
Dyke  V.  SweetLog,  WiUes,  585.  2  Bla. 
Com.  243.  304.  Shop.  Toueh.  178. 
Bro.  Ab.  Covenant,  pi.  38. 

(n)  Buckley  v.  Nightingale,  1  Stra. 
665. 

(o)  Derialey  v.  Cuatance,  4  Term 
Rep.  75. 

(p)  Ibid. 

(q)   Newton  v.  Osbom,  Sty.   387. 


Andrew'a  case,  2  Leon.  104;  S.  C.  Cro. 
Eliz.  214.  And  see  ante,  p.  285  of 
this  Tolume. 

(r)  Sw»nv.Stnuuham,3Dy.257,a. 
per  Browne,  J.  Andrew's  caae,  2  Leon. 
104;  S.  C.  Cro.  Eliz.  214.  Shep.  Touch. 
178. 

(«)  29  Car.  2.  c.  3.  s.  12.  And  see 
11  Geo.4.  &1  W.  4.0.47. 

(0  1  Vict  e.  26.  8. 6.  And  see  ante, 
vol  1,  p.  689.  690. 

(u)  Page  v.  Broom,  3  Be^y-  36. 
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their  interest  having  become  vested  in  bankrupt  assignees^ 
and  an  heir-at-law^  P&ge  obtained  a  decree  for  a  specific 
performance  against  them,  and  it  was  held^  that  the  assignees 
and  heir^  on  receiving  the  benefit  of  Page's  special  covenants, 
were  bound,  to  the  extent  of  their  interest  in  the  property,  to 
enter  into  the  special  covenants  which  the  original  intended 
lessors  had  contracted  to  enter  into. 


Section  V. — As  to  the  lessor's  devisee,  in  point  op 

RIGHT   and    liability. 

If  the  lessor  dispose  of  his  reversion  by  will,  the  donee 
(after  the  executor's  assent,  where  such  assent  is  necessary,) 
is  invested  with  rights,  and  subject  to  liabilities,  similar  to 
those  attached  to  an  assignee  of  the  reversion  under  the 
statute  of  32  Hen.  8.  c.  84  {x) ;  and  with  this  remark  the 
subject  may  for  the  present  be  dismissed,  as  it  will  be  resxmied, 
and  commented  on  at  length,  in  a  subsequent  chapter  (y). 

It  does  not  fall  within  the  scope  of  this  work  to  treat  of 
the  liability  of  devisees  of  other  lands  than  those  leased,  in 
respect  of  the  debts  and  covenants  of  their  devisors  (z). 


{x)  Hftchel  V,  Dunton,  2  Leon.  33; 
8.  C.  Ow.  54.  91.  And  see  Roe  dem. 
Bamford  v,  Hayley,  12  East,  464-6. 
Vyyyan  V.  Arthur,  1  Bam.  &  Cres.  410; 
S.  C  2  Dow.  &  Ry.  670.  Sampson  v, 
Easterby,  9  Bam.  &  Cres.  505;  S.  C. 
in  error,  6  Bing.  644;  1  Crompt  & 
JeiT.  105, 


(y)  See  post,  Chapter  lY.  of  this 
Part 

(z)  For  information  on  this  point, 
the  reader  may  refer  .to  Farley  v, 
Briant,  3  Adol.  &  EU.  839;  S.C.  5  Nev. 
&  Man.  42;  &  Morse  v.  Tucker, 
5  Hare,  79. 


•  » 
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CHAPTER  III. 

OF  THE  EFFECT  PRODUCED  ON  THE  TENANCY  BY  THE 

DEATH  OF  THE  LESSEE. 

Section  I. — ^As  to  his  executor  or  administrator^  in 

POINT  OF  RIGHT. 

TN  point  of  rights  the  executor  represents  the  lessee^  and^ 
during  his  possession  of  the  term^  is  invested  with  the  reme- 
dies to  which  the  lessee  himself  might  have  resorted.  But 
after  he  has  assigned  it,  or  permitted  a  legatee  to  take  pos- 
session of  the  property  demised,  the  assignee  or  legatee  is 
entitled  to  all  incidental  benefits  and  remedies,  as  if  he  had 
taken  by  direct  assignment  from  the  lessee  himself. 


Section  II. — ^As  to  the  lessee's  executor,  in  point  of 

LIABILITY. 

We  now  proceed  to  inquire  into  the  Uabtlities  of  the  lessee's 
executor  or  administrator,  a  subject  which  opens  a  wide  field 
for  remark. 

To  avoid  a  repetition  of  terms,  it  will  be  convenient  to 
speak  of  the  executor  only,  bearing  in  mind  that  the  admi* 
nistrator,  in  a  case  of  intestacy,  unless  the  contrary  be  stated, 
stands  in  the  same  situation  as  the  executor  in  the  case  of  a 
will. 

As  before  observed  (a),  leases  for  years,  and  leases  pour 
autre  vie  originally  limited  to  the  lessee  and  his  executors, 
vest  on  his  decease  in  his  executor.  The  executor  cannot 
waive  the  term ;  but  must  accept  or  renounce  the  executor- 

(a)  Ante,  p.  3  of  Volume  1. 
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sliip  in  toto  {b).  And  if  a  party  take  upon  himself  the  office 
of  executor  or  administrator  of  a  lessee  by  deed^  or  of  an 
assignee  of  a  lease,  he  cannot  avoid  an  action  of  covenant 
against  him  by  pleading  that  he  assumed  the  office  for  the 
purpose  only  of  re-assigning  the  demised  premises  to  the 
plaintiff,  and  on  the  plaintiff's  express  promise  and  under- 
taking not  to  charge  or  seek  to  charge  him  with  a  breach  of 
covenant.  To  relieve  the  defendant  in  such  a  case,  there 
onght  either  to  be  an  agreement  under  seal,  or  an  accord 
and  satis&ction  as  to  damages  (c). 

His  liability,  however,  to  payment  of  rent  and  performance 
of  covenants  during  the  term  is  subject  to  some  qualifications 
which  require  explanation. 

First,  we  will  consider  his  liability  to  payment  of  rent, 
supposing  the  lease  to  have  been  granted  by  deed  containing 
the  usual  covenant  for  payment. 

If  the  rent  claimed  become  due  in  the  testator's  lifetime, 
the  executor  may  be  sued  for  it  either  in  an  action  of  debt 
or  covenant  (d) ;  for  the  privity  of  contract  continues  between 
the  lessor  and  the  representative  of  the  lessee,  as  it  existed 
between  the  lessor  and  the  lessee  himself  (e) ;  but  as  the  debt 


(()  Kale  V.  Jooelyne,  Sty.  61 ;  S.  C, 
nom.  Only  v.  Jodbi,  Al.  34.  Anon. 
1  Brownl  &  Gold.  82;  S.  C.  11  Yin. 
Ab.  139.  pL  10.  Howae  v.  Wobater^ 
Yelr.  103.  Holier  v.  Casebert,  1  Lev. 
127;  S.  C.,nom.  Hellkr  v.  CMbard, 
1  Sid.  240.  266;  1  Keb.  679.  725.  79L 
839.923.  Bichv.  Frank,  IBuktr.  22; 
&  C.  BiownL  &  Gold.  56;  2  BrownL  & 
Gold.  202.  Iremonger  v,  Newsam, 
lAtcb,  261.  Mawle  v,  Cacyffyr,  Cro. 
Jac.  549.  Vandiooote'8  caae.  Sty.  52. 
Bolton  V.  Cannon,  or  Ganham,  1  Vent 
271;  &  C.  PoUexf.  125;  Fieem.  K.  B. 
393;  3  Keb.  189.  446.  466.  493.  BU- 
linghurst«.  Speerman,  Holt,  306;  S.  C. 
1  Salk.  297 ;  S.  C.,  nom.  Billingworth 
V.  Spearmany  11  Mod.  170.  Moule  v. 
Hoodie,  Palm.  116-118;  S.  C,  nom. 
Paol  o.  Moodie,  2  Rol.  131.  Anon. 
1  Mod.  185.  B^iberyv.  Stevens,  4  Bam. 


&.  Adol  241.  .  Reid  v.  Lord  Tenterden, 
4  Tyrw.  1 11. 118.  Doe  dem.  Wyattv. 
Stagg,  7  Scott,  690-4.  Nation  v.  Tozer, 
1  Crompt  Mees,  &  BO0.  172;  S.  C. 
4  Tyrw.  561-5. 

(c)  Harris,  v.  Goodwin,  2  Soott's 
N,  R.  459;  S.  C.  1  Drinkw.  73. 

((Q  Heller  v.  Casebert,  1  Lev.  127; 
S.  C.,  nom.  Hellier  v.  Casbard,  1  Sid. 
240.  266;  1  Keb.  679.  725.  791.  839. 
923.     And  see  Lyddall  v.  Dunlapp, 

1  Wils.  4.  Wilson  V.  Wigg,  10  East, 
313. 

(e)  Holier  v.  Casebert,  or  Hellier  v. 
Casbardysap.  Pitcherv.ToTey.lSalk. 
81;S.C.  4Mod.71;12Mod.  23.  Cog- 
hil  V.  FreeloYO,  3  Mod.  325;    S.  C. 

2  Vent  209.  Cormel  v.  lasset,  2  Lev. 
80;  S*  0.,  nom.  C!omwall  u  Lisset, 

3  Keb.  1 35.  Anon.  1  Vent  236,  Semb. 
S.  0.    WiUdns  V.  Fry,  1  Meriv.  244. 
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cannot  be  regarded  as  the  executor's  own^  he  is  chargeable  in 
his  representative  capacity  only ;  and  if  the  form  of  action  be 
debt^  he  must  be  sued  in  the  detinet,  as  detaining  the  amount 
from  the  lessor^  and  not  in  the  debet  and  detinet,  as  owing 
and  detaining  it ;  and  judgment  will  be  given  against  him  de 
bams  testatoris  only  (/). 

If  he  be  sued  in  the  debet  and  detinet  for  rent  due  in  the 
testator's  lifetime^  the  declaration  may  be  demurred  to  (^) ; 
though  the  mistake  will  be  cured  after  verdict  by  the  statute 
of  Jeofails  (A).  And  if  it  do  not  appear  whether  the  arrear 
accrued  before  or  after  his  deaths  and  the  declaration  be  in 
the  detinet  only,  the  court,  to  support  a  verdict  given,  will 
infer  it  to  have  been  in  arrear  before  his  death  (i). 

If  the  rent  become  due  after  the  testator's  decease,  and, 
according  to  a  distinction  which  has  long  prevailed,  but  which 
will  be  commented  on  presently,  if  the  executor  have  never 
entered  into  possession  of  the  premises,  he  cannot  be  sued  in 
debt  in  the  debet  and  detinet ;  but  is  liable  in  the  detinet  only, 
or  in  covenant  on  the  privity  of  contract  {k) ;  and  having  no 
assets  aliunde,  m«y  plead  plenS  administravit,  if  the  premises 
be  of  no  value,  or  pleni  administramt  prater  the  profit,  if  they 
be  of  less  value  than  the  rent,  and  give  the  fact  of  their  want 


265 ;  2  Rose,  371 .  MarBhall  v.  Hollo- 
wsy,  5  Sim.  196.  Qyerton  v.  Sydal, 
Gro.  Eliz.  555;  S.  C.  Poph.  120,  cont, 
seeniB  not  to  be  law. 

(/)  Rich  V.  Frank,  1  Bulstr.  22; 
S.  C.  Gro.  Jae.  238.  1  BrownJ.  56. 
2  Brownl.  202.  1  Rol.  Ab.  603.  pi.  9. 
Helier  v.  Casebert,  or  Hellier  v.  Gas- 
bard,  sup.  Fmen  v.  Porter,  1  Sid.  379 ; 
a  C.  2  Keb.  407;  S.  G.  Frevin  v. 
Paynton,  1  Ley.  250.  Salter  v.  Cob- 
bold,  3  Ley.  74.  Stephenson  v,  Ste- 
phenson, 1  Sid.  375. 

($r)  1  Sannd.  I  a,  n.  (&),  5ih  edit. 

(h)  16  &  17  Gar.  2.  c.  8.  Fmen  v. 
Porter,  1  Sid.  379;  S.  G.,  nom.  Freyin 
V.  Paynton,  1  Ley.  250;  2  Keb.  407, 
nom.  Fmin  v.  Paynter,  where  it  ap- 
pears that  the  action  was  brought  by 
the  administrator  of  the  lessor,  and  not 


against  the  administrator  of  the  lessee. 

(i)  Stephenson  V.Stephenson,  1  Sid. 
375. 

(h)  Rich  V.  Frank,  1  Bnlstr.  22;  S.C. 
Gro.  Jac.  238;  S.  G.  1  BrownL  &  Gold. 
56.  2  Brownl.  &  Gold.  202.  Helier 
V.  Gasebert,  1  Ley.  127 ;  S.  G.,  nom. 
Hellier  v.  Gasbard,  1  Sid.  240.  266; 
1  Keb.  679.  725.  791.  839.  923.  BU- 
linghurst  v.  Speennan,  1  Salk.  297; 
S.  G.  Holt,  306.  Howse  v.  Webster, 
Yely.  103.  Jenkins  v.  Hermitage, 
Freem.  K.  B.  377;  S.  G.  Jenkins  v. 
Annitage,  3  Keb.  367.  Goghill  v.  Free- 
loye,  2  Vent  209;  S.  G.  3  Mod.  325. 
Sackyill  v.  Eyans,  Freera.  G.  P.  171. 
WoUaston  v,  HakewiU,  3  Scott's  N.  R. 
593;  S.  G.  3  Man.  &  Gra.  297.  See, 
however,  Mawle  v.  Gacyffyr,  Gro.  Jac 
549. 
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of  value  in  evidence  (/).  If  he  tender  the  profit,  he  may 
plead  such  tender  (m).  Under  any  circumstances,  he  should 
pay  the  amount  of  the  profit  into  court  (n). 

If,  however,  according  to  the  same  distinction,  he  enter, 
and  continue  in  possession  personally,  or  by  under-letting,  or 
receiving  rent  from  the  testator's  under-lessee,  which  are 
equivalent  to  entry,  the  occupation  of  the  under-tenant  being 
the  occupation  of  the  executor  (o),  he  is  then  chargeable  as 
any  other  assignee  in  the  debet  and  detinet  (p),  or  in  cove- 
nant (9),  and  judgment  will  be  given  against  him  de  bonis 
proprus{r).  And  if  the  rent  payable  to  the  testator^s  lessor 
be  of  less  value  than  the  lands,  as  the  Ihw  primd  facie  sup- 
poses («),  so  much  of  the  profits  as  suffices  to  make  up  the 
rent  is  appropriated  to  the  lessor,  and  cannot  be  applied  to 
any  other  purpose ;  and,  therefore,  in  such  case,  the  defend- 
ant cannot  plead  pleni  administravit,  for  that  would  be  to 
confess  a  misapplication,  since  no  payment  out  of  the  profits 
can  be  justified  till  the  rent  be  answered  {t) .    But,  as  making 


(0  Austin  V.  Miller,  or  Millet,  I  SicL 
334 ;  S.  C.  2  Keb.  218.  Caly  v.  Joello, 
AL  34 ;  S.  C,  nom.  Kale  v,  Jooelyne, 
Sty.  61.  Lyddallv.Diiii]app,lWi]8.4. 
Wilson  V.  Wigg,  10  East,  313. 

(m)  1  Sannd.  l]2,n.  (c). 

(n)  niid. 

(0)  Bull  V.  Sibbsy  8  Term  Rep.  327. 
Nation  v.  Tozer,  I  Crompt.  Mees.  & 
Ros.  172-5;  S.  C.  4  Typw.  561-4. 

(p)  Hai^greaye's  case,  5  Co.  31,  a.; 
S.  C.,  nom.  Boddy  v.  Hargrave,  Mo. 
566;  Cro.  Eliz.  711 ;  Semb.  Affirmed 
in  Mawle  v.  Cacyffyr,,  Cro.  Jac.  549, 
though  judgment  was  said  to  have 
been  reversed,  Cro.  Eliz.  711;  1  Rol. 
Ab.  603.  pi.  10.  Reynell  v.  Langcastle, 
Cro.  Jac.  545-6.  Smith  v,  Norfolk, 
Cro.  Car.  225.  Rich  v.  Frank,  1  Bulstr. 
22.  The  Bailiffs  &c.  of  Ipswich  v. 
Martin,  Cro.  Jac.  411.  Mawle  v. 
Gaeyffyr,  Cro.  Jac.  549.  Paul  v,  Moodie, 
2  RoL  1 31 ;  S.  C,  nom.  Moule  v.  Moodie, 
Pafan.  116.  Royston  v.  Mees,  Sty.  79. 
Kale  V,  Jooelyne,  Sty.  61 ;  S.  C,  nom. 
Caly  V.  Joelin,  Al.  34.    Helier  v.  Case- 


bert,  1  Lev.  127;  S.  C,  nom.  HelUertr. 
Casbard,  1  Sid.  240.  266;  1  Keb.  679. 
725. 791 .  839.  923.  Frevin  v.  Paynton, 
1  Lev.  250;  S.  C,  nom.  Fruen  v.  Por- 
ter, 1  Sid.  379;  2  Keb.  407.  Buckley 
V.  Pirk,  1  Salk.  316;  S.  C.  10  Mod.  12. 
Cormell  v.  lisset,  2  Lev.  80.  Sackvill 
V.  Evans,  Freem.  C.  P.  171.  Tihieyv. 
Norris,  1  Ld.  Raym.  553;  S.  C.  1  Salk. 
309;  Carth.  519.  Rubwy  v.  Stevens, 
4  Bam.  &  Adol.  241;  S.  C.  1  Nev.  & 
Man.  182.  Wollaston  v.  Hakewill, 
3  Scott's  N.  R.  593;  S.  C.  3  Man,  & 
Gra.  297. 

(q)  Buckley  V.  Pirk,  sup.  Lyddall 
V.  Dunlapp,  1  Wils.  4.  Rubery  v.  Ste- 
vens,  4  Bam.  &  Adol.  241. 

(r)  Rich  V,  Frank,  1  Bulstr.  22. 
Salter  v.  Cobbold,  3  Lev.  74.  Sackvill 
r.  Evans,  1  Freem.  C.  P.  171.  1  RoK 
Ab.  931.  pi.  10. 

(«)  Kalet>.Jocelyne,Sty.61.  Buck- 

ley  V.  Pirk,  1  Salk.  316. 

(0  Austin  V.Miller,  or  Millet,  1  Sid« 
334;  S.  C.  2  Keb.  218.  Hargrave's 
case,  or  Boddy  v.  Haigrave,  sup.  Tre^ 
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him  personally  responsible  in  case  of  a  deficiency  of  assets 
would  be  a  great  hardship^  and  probably  tend  to  prevent  tbe 
acceptance  of  executorships,  he  is  permitted  to  plead,  whether 
the  action  be  debt  or  covenant,  that  he  is  only  an  executor ; 
that  he  has  no  assets ;  that  the  lands  are  of  no  value,  or,  as  the 
case  may  be,  of  less  value  than  the  rent,  and  pray  judgment 
whether  he  shall  be  charged  otherwise  than  in  the  detinet  (t(). 
It  is  clear,  however,  that  he  is  personally  chargeable,  as  as- 
signee, for  so  much  as  the  premises  are  worth  {x) ;  the  real 
value,  as  against  one  who  takes  to  the  premises,  and  accepts 
rent  for  them  after  the  death  of  his  testator,  being  considered 
that  which  the  premises  would  be  worth  but  for  his  own 
default  or  laches;  and,  therefore,  an  executor  of  a  lessee, 
subject  to  a  covenant  to  repair,  cannot  by  way  of  defence 
avail  himself  of  the  circumstance  of  the  premises  being  re- 
duced in  value,  when,  in  fact,  such  reduction  is  occasioned 
by  his  own  neglect  to  perform  the  covenant  to  repair  (y). 

Where  the  assignee  of  an  insolvent's  estate  and  effects, 
under  the  act  of  1  Geo.  4.  c.  119,  died,  after  having  accepted 
the  o£Sce  of  assignee,  and  acted  as  tenant  of  the  insolvent's 
leasehold  property,  it  was  held,  that  his  (the  assignee's)  exe- 
cator  was  liable  to  an  action  of  covenant  for  non-payment  of 
rent  and  non-performance  of  a  covenant  to  repair  {z). 

So,  where  certain  lands  were  demised  for  one  year,  and 
thenceforward  from  year  to  year  so  long  as  the  parties  should 
think  proper,  either  of  them  giving  notice  to  the  other  of  his 
wish  to  determine  the  tenancy,  the  tenant  undertaking  to 


meere  v.  MoriBon,  1  Bing.  N.  C.  89; 
S.  C.  4  Mo.  &  Sc  603.  Buckley  v. 
Piric,  1  Salk.  79.  316;  S.G.  10  Mod.  12. 
(u)  Paule  V,  Moodie,  2  RoL  131 ; 
S.  C,  nom.  Moule  v.  Moodie,  Pahn. 
116.  Hellier  v.  Casbard,  1  Sid.  266. 
Backley  «.  Pirk,  sop.  Bolton  «.  Gan- 
non, or  Canham,  1  Vent  271;  S.  C. 
Pollexf.  125 ;  Freem.  K.  B.  336.  393; 
3  Keb.  189.  446.  466.  493.  BUling- 
hnrst  V,  Spe«rnian,  1  Salk.  297;  S.  C. 
Holt,  306.  Mawle  v.  Cacyffyr,  Cro. 
Jae.  549.      Remnant  v.  Bremridge, 


8  Taont.  192;  S.  C.  2  J.  B.  Mo.  94. 

(a;)  Bolton  v,  Gannon,  or  Ganham, 
snp.  Rabery  v.  Stevens,  4  Bam.  ft 
Adol.  241;  S.  G.  1  Ney.  ft  Man.  182. 
Tremeere  v.  Moriflon,  1  Bing.  N.  G.  89; 
S.  G.  4  Mo.  ft  Sc.  603.  Hoinidge  v. 
Wilson,  11  Adol.  ft  EB.  645;  &C. 
3  Per.  ft  Day.  641. 

(y)  Homidge  v.  Wilson,  1 1  Adol.  ft 
£U.  645.  655;  S.  G.  3  Per.  ft  Day.  641. 

(z)  Abercrombie  V.  Hickman,  8  AdoL 
ft  £11  683;  S.  G.  3  Ney.  ft  Per.  676; 
1  Wil.  Wol.  ft  Hodg.  534. 
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« 

repair  the  buildings^  it  was  held  that  his  executors^  who  on 
his  decease  entered  into  the  premises,  and  continued  to 
occupy  and  pay  rent,  were  chargeable  in  their  personal  cha- 
racter upon  the  terms  contained  in  the  original  demise,  and 
liable  de  bonis  propriis ;  their  continuing  to  occupy,  and  the 
landlord's  abstaining  from  giying  notice  to  quit,  raising  an 
impUed  promise  on  their  parts  to  abide  by  the  terms  of  the 
original  contract  (a). 

Where,  however,  the  executor  is  chargeable  as  assignee, 
the  plaintiff  may  abridge  his  demand,  and  sue  him  in  the 
detinet  (d),  or  in  covenant,  as  executor  only  (c). 

So,  if,  after  having  taken  possession,  he  assign  the  term 
over,  he  is  liable,  as  assignee,  for  the  rent  accrued  due  during 
his  occupation  {d) ;  but  for  rent  accruing  after  the  assign- 
ment he  is  liable  in  his  representative  capacity  only  (e). 

If  the  arrears  accrue  partly  in  the  testator's  lifetime,  and 
partly  since  his  decease  on  the  occupation  of  the  executor, 
he  cannot  be  sued  in  one  action  in  the  detinet  for  the  former, 
and  in  the  debet  and  (ktinet  for  the  latter,  as  several  judg- 
ments would  be  necessary ;  in  the  one  case,  de  bonis  testa^ 
toris ;  in  the  other,  de  bonis  proprOs.  There  must  be  several 
actions  (/),  unless  the  plaintiff  elect,  as  he  may  (^),  to  sue 
him  for  the  whole  in  the  detinet  only,  or  in  covenant  as 
executor. 

In  debt  for  rent  in  the  detinet  against  an  executor,  the 
venue  may  be  laid  where  the  lease  was  made ;  but  where  it  is 

(a)  Buckworthv.  Simpson,  ICrompt     Canham,  gap. 

Mees.  &  Rob.  834;  S.  C.  5  Tyrw.  344.         (e)  Holier  v.  Casebert,  1  Lev.  127; 

(b)  Bonlton  V,  Ganon,  Freem.  336.  S.  C,  nom.  HelHer  v,  Casbard,  1  Sid. 
K.B.  Roystonv.MeeSySty.r^.  Roy-  240.  266;  1  Keb.  679.  725.  791.  839. 
ston  V,  Cordrye,  Al.  42.  Buckley  v,  923.  Cogbill  v.  Freelove,  2  Vent  209; 
Pirk,  1  Salk,  317.  Wilson  v.  Hobday,  S.  C.  3  Mod.  325.  Jenkins  v,  Hermit- 
4  Man.  &  Selw.  120.  Hope  v.  Bague,  age,  Freem.  K.  B.  377;  S.  C,  nom. 
3  East,  2.  Aylmer  v.  Hide,  M.  1 3  G.  2.  Jenkins  v,  Armitage,  3  Keb.  367.  Wil- 
B.  R.  cited,  1  Selw.  N.  P.  600.,  10th  son  v.  Wigg,  10  East,  313. 

edit.  (/)  Salter  v.  Cobbold,  3  Ler.  74. 

(c)  Boulton  V.  Canon,  Freem.  336.  See,  however.  Rich  v,  Frank,  1  Bnlstr. 
K.  B.    Buckley  v,  Pirk,  1  Salk.  316.  22,  per  Croke,  J. 

(d)  Buckv.  Barnard,  Holt,  75;  S.C.  (g)  Supra.  Cornish  r.  Cawsey,  AI. 
1  Show.  348.    Boulton  v.  Canon,  or  75-6. 
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in  the  debet  and  detinet,  it  must  be  laid  where  the  land  lies. 
In  the  former,  he  is  sued  on  the  privity  of  contract  only ;  in 
the  latter,  on  the  privity  of  estate  (A). 

In  a  late  case  (t),  in  an  action  of  covenant  for  non-payment 
of  rent  brought  against  the  surviving  executrix  of  the  lessee, 
the  plaintiff  averred  in  his  declaration,  that  on  the  lessee's 
death  all  his  estate  and  interest  in  the  premises  came  to  and 
vested  in  the  defendant  and  one  S.  P.  in  her  lifetime,  since 
deceased,  and  whom  the  defendant  had  survived,  which  said 
defendant  and  the  said  S.  P.,  in  the  lifetime  of  the  said  S.  P., 
were  executrixes  of  the  last  will  and  testament  of  the  said 
[lessee]  deceased;  by  reason  whereof  the  defendant  and  the 
said  S.  P.  in  her  lifetime,  as  executrixes  as  aforesaid,  became 
and  were  possessed  of  the  residue  of  the  term  in  the  demised 
premises,  &c.  The  defendant  demurred  specially,  alleging 
that  the  plaintiff  had  not  shown  by  direct  or  specific  aver- 
ment whether  the  defendant's  liability  arose  as  assignee  of 
the  lease,  or  in  the  mere  character  of  the  executrix  of  the 
lessee.  But  the  court  held,  that  there  was  no  real  ground  of 
objection  to  the  averment,  which  was  in  effect  a  conclusion  of 
law,  the  term  vesting  by  law  in  the  personal  representative, 
and  the  lessor  having  the  right  to  sue  the  personal  represen- 
tative upon  the  covenant  of  the  testator. 

Secondly,  as  to  the  liability  of  the  lessee's  executor  to  other 
covenants  than  that  for  payment  of  rent. 

It  will  be  observed  that  the  preceding  remarks,  establishing 
the  general  proposition  that  the  executor's  liability  does  not 
exceed  what  the  property  yields,  are  confined  to  demands  for 
non-payment  of  rent ;  rent  being  received  by  an  executor, 
not  so  much  in  the  light  of  assets,  as  a  profit  of  the  land, 
which  is  to  be  handed  over  to  the  landlord,  in  satisfaction  or 
diminution  of  arrears  that  may  be  due.  His  liability  on 
covenants  to  repair,  and  the  like,  is  not  governed  by  the  same 
rules.     This  was  expressly  determined  by  the  late  case  of 


{k)  Cormel  v,  Uaaet,  2  Lev.  80 ;  S.  C,         (t)  AckUmd  v.  Pring,  3  ScoU^s  N.  It 
nom.  Cornwall  v.  Lisset,  3  Keb.  135;      297;  S.  C.  1  Drinkw.  189. 
Anon.,  Semb.  S.  C,  1  Vent.  236. 
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Tremeere  v.  Morison  {k),  which  was  an  action  of  covenant 
against  the  administrator  of  a  lessee^  who  had  covenanted  in 
the  lease  to  pay  the  rent,  and  keep  the  premises  in  repair. 
The  declaration  charged  the  defendant  as  assignee,  and 
alleged  as  a  breach  non-payment  of  rent  accruing  due,  and 
neglect  to  repair,  after  he  became  assignee.  The  defendant 
pleaded  that  he  became  possessed  of  the  premises  as  admini- 
strator, and  not  otherwise,  and  that  they  had  not  yielded  him 
any  profit,  nor  been  of  any  valne  to  him.  It  was  held  that 
the  plea  was  bad,  as  it  affected  to  give  an  answer  to  the 
breach  of  covenant  to  repair,  as  well  as  for  non-payment;  and 
being  bad  in  part  was  bad  in  the  whole ;  for,  being  sued  as 
assignee,  the  defendant  was  liable  for  repairs  in  the  same 
manner  as  any  other  assignee.  Tindal,  C.  J.,  concluded  his 
judgment  by  saying : — "  On  the  ground,  therefore,  that  the 
plea  is  now  brought  forward  for  the  first  time,  as  an  answer 
to  an  action  of  covenant  for  repairs ;  that  no  authority  has 
been  adduced  in  support  of  such  a  plea  (/) ;  and  that  the 
reason  of  such  a  thing  is  altogether  inconsistent  with  such 
a  defence,  we  think  that  the  plea  is  ill ;  that  judgment  must 
be  given  for  the  plaintiff;  and  that,  as  to  this  point,  it  is 
unnecessary  to  consider  whether  there  is  any  distinction 
between  the  situation  of  executor  and  that  of  administrator .'' 
The  authority  of  this  decision  has  recently  been  recognised 
in  the  case  of  Homidge  v.  Wilson  (m). 

There  is  reason,  however,  for  supposing  that  an  offer  by 
the  executor  to  surrender  the  lease  would  absolve  him  from 
future  breaches.  In  the  case  of  Remnant  v.  Bremridge  (n), 
the  defendant,  the  administrator  of  a  party  who  had  died  in 
possession  of  certain  premises  agreed  to  be  demised  to  him 
for  a  long  term,  on  the  intestate^s  decease  took  possession  of 
them  and  paid  rent  accruing  due  after  the  intestate^s  decease. 

(2;)  Tremeere  v.  Morison,   I  Bing.  (m)  Homidge  v.  Wikon,  11  Adol. 

N.  C.  89;  S.  C.  4  Mo.  &  So.  603.   And  &  EU.  645.  655;  S.  C.  3  Per.  &  Dav. 

Bee  Tilney  v.  Norris,  I  Ld.  Raym.  563;  641. 

S.  C.  1  Salk.  309;  Carth.  519.  (»)  Remnant  v.  Bremridge,  8  Taunt. 

(0  See  Castilion  v.  Smith's  Execu-  191;  S.  C.  2  J.  B.  Mo.  94. 
tor.  Hob.  283. 
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The  property  proving  unproductiTe^  the  defendant^  at  the 
expiration  of  about  eight  months  after  such  decease^  made  a 
verbal  offer  to  deliver  it  up  to  the  plaintiff^  of  which  no  notice 
was  taken;  and  it  was  held^  that  this  offer  was  a  good  defence 
to  an  action  for  use  and  occupation  brought  against  the 
administrator  in  his  own  right.  The  same  inference  may  be 
drawn  from  the  late  case  of  Nation  v.  Tozer  (o). 

And  the  same  law  appears  to  apply  as  well  to  leases  under 
seal  as  to  parol  demises  (p);  for  in  the  case  of  Reid  v.  Lord 
Tenterden  {q),  where  an  executor  was  sued^  as  assignee  of  a 
lease^  for  breaches  incurred  in  his  own  time  of  covenants  to 
pay  rent  and  to  repair^  Bayley^  B.^  in  the  course  of  the 
argument;  said  (r),  that  an  executor  might  promptly  offer  to 
surrender  the  term  before  a  breach  of  covenant  accrued ;  and 
afterwards^  in  his  judgment  (s),  that  the  offer  to  surrender 
the  lease^  if  promptly  made  and  pleaded  according  to  the  fiact^ 
would  help  the  defendant  as  to  all  the  breaches  laid^  particu- 
larly as  far  as  respected  the  want  of  repair  accruing  after  it 
was  made^  though  it  might  not  cover  any  preceding  default 
in  that  respect. 

If  the  executor  be  sued^  as  executor,  for  breaches  of  any 
other  covenants  than  that  for  payment  of  rent^  though  broken 
during  his  own  possession^  he  is  liable  to  answer  for  the 
same  de  bonis  testatoris  only  {t),  and  may  plead  plene  adnd- 
nistravit  («). 

An  executor  de  son  tort  is  not  liable  to  the  amount  of  all 
the  property  of  the  testator  that  would  pass  by  a  will :  he  is 
only  liable  for  the  amoimt  of  the  assets  which  come  to  his 
hands  (x). 


(o)  Nation  v.  Tozer,  1  Crompt.  Mees. 
&  Ros.  172;  S.  C.  4  Tyrw.  661. 

(p)  See  ante,  ^,  3  et  aeq,  of  this 
volume. 

(q)  Reid  V.  Lord  Tenterden,  4  Tyrw. 
111.  See  also  Homidge  v.  Wilson,  1 1 
Adol.  &  Ell.  645;  S.  C.  3  Per.  &  Dav. 
641 ;  &  Wilkinson  v.  Cawood,  3  Anstr. 
D05.  909. 

(r)  4  Tyrw.  p.  118. 

(«)  4  Tyrw.  p.  120. 


(t)  Anon.  3Dy.  324,  a.  pi.  (34). 
Bull  V,  Wheeler,  Cro.  Jac  647;  S.  C, 
nonuBollv.  Winter,  Palm.  314.  Anon. 
3  Leon.  51.  pi.  72.  Bridgman  v.  Light- 
foot,  Cro.  Jac  671.  Buckley  t;.  Pirk, 
I  Salk.  316;S.C.  lOMod.  12. 

(u)  Lyddall  v.  Dunlapp,  1  Wfls.  4. 
Wilson  V,  Wigg,  10  East,  313. 

(x)  Yardley  v,  Arnold,  1  Car.  & 
Marsh.  434. 
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Whether,  with  respect  to  the  executor's  liability  de  bonis 
prapriis,  or  de  bomb  testatoriSy  the  distinction  before  alluded 
to  {y),  arising  from  the  circumstance  of  his  taking,  or  omit- 
ting to  take,  possession  of  the  property  demised,  would  now 
prevail,  may  perhaps.be  doubted.  In  the  case  of  Williams  v. 
Bosanquet  (r),  overruling  Eaton  v,  Jaques  (a),  it  was  deter- 
mined, that  an  assignee  of  a  term  by  way  of  mortgage  was 
liable  to  an  action  of  covenant  for  non-payment  of  rent, 
although  he  never  entered  into  possession  of  the  mortgaged 
premises.  And  in  the  case  of  Nation  t;.  Tozer  {b),  it  was 
held,  that  an  action  for  use  and  occupation  could  not  be 
maintained  against  two  executors  of  a  deceased  tenant,  where 
one  only  had  entered  on  the  property  demised ;  but  the  case 
is  cited  for  the  sake  of  the  concluding  remarks  of  Parke,  B., 
who  delivered  the  judgment  of  the  court.  '^  We  do  not  say,'' 
said  the  learned  judge  (c),  ^'whether  the  executor  who  did 
not  enter  might  not  be  liable  jointly  with  his  co-executor  in 
their  own  right,  even  without  entry  by  either,  to  an  action  of 
debt  for  rent  accruing  due  after  the  testator's  death,  as  the 
term  vested  in  both  by  operation  of  law,  for,  after  accepting 
the  executorship,  neither  of  them  could  waive  the  term ;  all 
we  decide  is,  that  he  is  not  liable  to  an  action  for  use  and 
occupation  of  that  of  which  neither  he,  nor  any  one  whose  act 
is  in  point  of  law  his  act,  has  been  in  the  actual  possession." 

And  in  the  more  recent  case  of  WoUaston  v.  Hakewill  (rf), 
an  allegation  in  a  declaration  in  covenant  for  non-payment 
of  rent,  and  neglect  to  repair  the  demised  premises,  that  all 
the  estate  and  interest  of  the  lessee  vested  in  the  defendant 
by  assignment  thereof,  is  supported  by  proof  that  the  defend- 
ant is  the  executor  of  an  assignee,  although  such  executor 
never  entered  nor  took  possession ;  the  court  observing,  that 
if,  instead  of  pleading  specially,  the  defendant  took  issue  on 


(y)  Ante,  p.  368  of  this  Tolame.  &  Ros.  172;  S.  C.  4  Tyrw.  561. 
(z)  Williams  v.  Bosanqnet,  1  Bos.  &         (c)   Crompt  Mees.   &    Ros.   176 ; 

Pal.  238;  S.  C.  3  J.  B.  Mo.  500.  4  Tyrw.  565. 
(a)  Eaton  v.  Jaques,  1  Doogl  455.  {d)  WoUaston  v.  Hakewill,  3  Scott's 

(5)  Nation  v.  Tozer,  1  Crompt  Mees.  N.  R.  593;  S.  C.  3  Man.  &  Gra.  297. 
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the  fact  whether  he  was  assignee  or  not^  evidence  that  he  was 
executor^  and  took  the  term  as  executor^  proved  the  affirmative 
of  the  issue^  that  he  took  the  term  by  assignment :  and  they 
referred  to  a  case  in  Ireland  (e)  determining  the  same  point. 

We  may  now  inquire  into  the  right  of  the  executor  of  the 
lessee  to  an  indemnity  against  future  rent  and  breaches  of 
covenant. 

When^  in  the  execution  of  his  office,  the  executor  disposes 
of  the  term  by  sale,  he  should  shelter  himself,  as  well  as  he 
can,  from  future  liability,  by  taking  from  the  assignee  a  cove- 
nant for  payment  of  the  rent,  and  for  performance  of  the 
.,  covenants  in^e  lease;  and  to  tLindexnX  he  is  entitled  (/), 
;  although  the  purchaser  can  require  from  him  no  other  cove- 
»  nant  than  that  he  has  done  no  act  to  incumber  (g).  The  better 
to  enable  him  to  enforce  his  rights,  it  is  advisable  for  the 
executor  to  have  in  his  own  hands  a  duplicate  of  the  assign- 
ment containing  the  covenant,  executed  by  the  assignee,  or  a 
distinct  deed  of  covenant  for  indemnity.  But  it  appears  (A), 
that,  if  the  assignment  be  made  subject  to  the  payment  of 
the  rent  and  performance  of  the  covenants  of  the  lease,  and 
the  executor  be  afterwards  molested  for  the  assignee's  neglect 
to  perform  the  covenants  during  his  occupation,  an  action  on 
the  case  founded  on  the  tort  wiU  lie  against  the  assignee  at 
the  suit  of  the  executor,  though  covenant  will  not,  for  such 
neglect. 

Though  an  executor  may  pay  the  simple  contract  debts  of 
his  testator,  who  was  bound  by  covenants,  if  the  covenants 
be  not  broken  (i) ;  yet,  payment  of  legacies  being  no  defence 


(e)  Green  v.  Lord  Lifltowel,  2  Irish 
Law  Rep.  384.  See  also  Cochrane  v. 
Kobmsony  ]  1  Sim.  378,  post,  p.  377-8. 

(/)  WUkins  V.  Fry,  1  Meriv.  244. 
265.    Staines  v.  Morris,  1  Yes.  &  B.  8. 

{g)  Staines  t>.  Morris,  1  Ves.  &  B. 
8.12. 

{h)  Burnett  v.  Lynch,  5  Bam.  & 
Cres.  589.  WiUson  v.  Leonard,  3  Beav. 
373.  Wolveridge  v.  Steward,  in  error, 
3  Mo.  &  Sc.  561;  S.  C.  1  Crompt.  & 


Mees.  644;  3  Tyrw.  637,  reyening  the 
decision  of  C.  P.  in  Steward  v.  Wol- 
veridge, 9  Bmg.  60;  S.  C.  2  Mo.  ft  Sc 
75.  Nugent  dem.  Atkins  o.  Sealy,  Ale. 
ft  Nap.  359.  365.  And  see  MOls  v. 
Harris,  cited,  3  Mo.  ft  Sc.  569 ;  I  Crompt. 
&  Mees.  659;  3  Tyrw.  652. 

(t)  Farley  v.  Briant,  3  Adol.  ft  £11. 
839.  845.  S.  C.  5  Ner.  &  Man.  42. 46. 
Hawkins  v.  Day,  1  Ambl.  160-2;  S.  C. 
1  Dick.  155. 


Cu.  IIL  s.  IL]  EFFBCT  OF  LESSEE'S  DEATH: — AS  TO  HIS  EXOB.  377 

to  an  action  against  an  executor  for  breach  of  covenants  con- 
tained in  a  lease  granted  to  his  testator  (k),  it  has  long  been 
a  question  of  great  interest,  whether  an  executor  has  a  right 
to  retain,  against  the  testator's  legatees  or  next  of  kin,  any 
portion  of  the  testator's  effects  as  an  indemnity  against  a 
contingent  breach  of  covenants  in  a  lease  entered  into  by  the 
testator.  The  question  came  before  the  court  in  the  case  of 
Nector  v.  Gtennet  {I),  and  was  afterwards  debated  at  great 
length  in  the  case  of  Eeles  v.  Lambert  (m),  but  in  neither 
case  was  the  point  determined.  Lord  Hardwicke,  admitting 
that  the  executor  might  pay  debts,  was  of  opinion  that  pay- 
ment of  legacies  was  not  good  in  law,  while  there  was  an 
outstanding  covenant  of  the  testator's,  though  unbroken  at 
the  time  of  payment  (n).  In  the  case  of  Simmons  v.  Bol- 
land  (o),  however,  where  the  executor  claimed  to  retain  a 
portion  of  the  residue  of  the  testator's  property,  as  an  indem- 
nity against  future  rent,  and  future  breaches  of  covenants 
entered  into  by  the  testator  as  a  lessee  of  the  Canterbury 
corporation,  the  court  ordered  the  fund  to  be  made  over  to 
the  plaintiff,  though  residuary  legatee,  on  his  giving  a  su£S- 
cient  indemnity,  the  terms  of  which  were  to  be  settled  by  the 
Master.  And  the  like  course  was  pursued  in  a  later  case  in 
Ireland  (p). 

So,  where  the  leasehold  estates  of  a  testator  had  been  sold 
under  a  decree  directing  the  trusts  of  the  will  to  be  carried 


(it)  Davis  V.  Blaekwell,  9  Bing.  5; 
S.  C.  2  Mo.  &  Sc.  7.  Pearson  v.  Arch- 
deaken,  Ale.  &  Nap.  23.  Curtis  v.  Hunt, 

1  Car.   &  Pa.   180.     Smith  v.  Day, 

2  Mees.  &  Wei.  684.  See  also  Chelsea 
Waterworks  Company  i^.  Cowper,  1  Esp. 
275. 

(0  Nector «;.  Gennet,  Cro.  Eliz.  466; 
S.  C,  nom.  Necton  v.  Le  Mast  &  Ward, 
des  Waxcbandlersy  Mo.  413;  S.  C, 
nom.  Norton  v.  Gennet,  Ow.  72;  S.  C, 
nom.  Necton  v.  Gennet,  Gouldsb.  141. 

(m)  Eeles  v.  Lambert,  Al.  38;  S.  C. 
Sty.  37.  54. 73. 

(n)  Hawkins  v.  Day,   1  Ambl.  160; 


S.  C.  1  Dick.  155;  2  Ambl  by  Blunt, 
803;  Appendix,  note  (E);  3  Meriy. 
555,  n.  And  see  also  Anon.  Jenk.  274. 
pi.  94.  Foster's  case,  2  Leon.  212. 
Harrison's  case,  5  Co.  28,  b.;  cited,  Cro. 
Car.  363.  Anon.  Mo.  752.  Philips  v. 
Echard,  Cro.  Jac.  8.  35.  Millea  v. 
Sherfield,  Cro.  Jac.  102.  Hawes  v. 
Loader,  1  Bulstr.  101. 

(o)  Simmons  v.  Bolland,  3  Meriy. 
547.  See  also  Antrobus  v.  Davidson, 
3  Meriy.  569;  Sl  Thompson  v.  Thomp- 
son, 9  Pri.  464. 

(p)   WUdridge  v.  M<Kano,  1  Mol. 

1  mW. 
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into  execution^  the  executor  and  trustee  of  the  will  was 
decreed  to  be  entitled  to  an  indemnity  against  the  rents  and 
covenants  contained  in  the  leases^  although  he  had  never 
been  in  possession  of  the  property  (q). 

The  circumstances  of  the  case  of  Vernon  v.  Egmont  {r), 
were  peculiar.  It  appeared  that  Lord  Egmont^  being  tenant 
>for  Ufe^  with  power  of  leasing,  made  several  leases  not  in 
conformity  with  his  power,  and  died  leaving  his  son,  the  next 
remainder-man  under  the  settlement,  his  residuary  legatee, 
with  whom,  therefore,  it  was  optional  to  evict  the  lessees,  or 
establish  them  in  possession  of  the  lands  demised.  The  son 
filed  his  bill  for  payment  of  the  residue ;  but  the  executor 
refused  to  transfer  the  fiind,  unless  the  son  would  give  him 
an  indemnity  against  any  claims  that  might  be  made  by 
the  lessees  in  the  event  of  their  being  evicted.  And  the 
House  of  Lords  supported  the  executor  in  his  refdsal.  The 
Lord  Chancellor  said,  that  if  it  were  necessary  to  decide  the 
general  principle,  although  he  was  inclined  to  think  that  the 
appellant  [the  executor]  had  a  title,  he  should  take  much  time 
for  consideration;  but  that  the  case  was  special,  as  the  re- 
spondent [the  son]  had  the  power  to  confirm  or  disturb  the 
leases,  and  that  he  ought  not  to  take  the  fiind  out  of  the 
hands  of  the  executor  vnthout  giving  indemnity  against  any 
action  which  might  be  brought  by  the  tenants  in  case  of 
eviction ;  and  it  was  finally  declared  that  before  the  residue 
should  be  paid  to  the  respondent,  he  ought  either  to  confirm 
the  leases,  or  procure  them  to  be  confirmed,  or  otherwise 
give  a  satisfactory  indemnity  against  the  claims  of  the  lessees, 
and  all  costs  and  expenses  in  respect  thereof. 

None  of  these  cases  defines  the  nature  of  the  indemnity  to 
which  the  executor  is  entitled.  The  term  sufficient  indemnity 
is  too  vague  to  be  of  any  practical  use;  nor  does  it  appear 
that  any  settled  principle  on  the  subject  exists  in  the  Masters^ 

(jq)  Cochrane  v,  Robinson,  11  Sim.  (in  1  Bli.  N.S.p.  568.571,  referred  to 

378.  M  the  case  of  the  Queensberry  leaaesj 

(r)  Vernon  V.  Egmont,  IBIL  P.  C.N.S.  1  Russ.  &  Myl.  729  ;  and  SCarshall  v, 

554.    And  see  Thomas  v.  Montgomery,  Holloway,  5  Sim.  196.  203. 
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offices.  The  difficulties  of  their  situation  usually  drive  the 
parties  to  a  compromise;  and  in  a  recent  case^  in  which  I 
was  professionally  concerned^  they  acceded  to  a  proposal^ 
agreed  upon  in  consultation  between  a  highly-distinguished 
equity  barrister,  Q.C.,  and  myself,  that  the  executors  should 
surrender  the  existing  leases,  and  that  new  ones  should  be 
granted  to  the  residuary  legatee ;  no  objection  by  the  lessor 
being  anticipated. 

In  the  latest  case  {$)  with  which  I  am  acquainted  on  the 
subject.  Sir  James  Wigram,  V.C.,  ordered  the  executors  to 
retain  the  whole  residuary  fund,  including  interest  as  well  as 
principal,  as  a  provision  against  the  testator's  covenants  not 
broken,  it  being  admitted  that  the  whole  fimd  might  be 
inadequate  to  answer  their  liability  consequent  on  future 
breaches.  His  Honor,  however,  declared,  that  if  the  widow 
(to  whom  the  testator  had  given  a  life  interest  in  the  residue) 
could  give  security,  to  the  satisfaction  of  the  court,  to  refund 
the  payments  she  asked  to  have  made  to  her ;  or  if  the  resi- 
due were  of  such  an  amoimt,  with  reference  to  the  covenants 
referred  to,  that  it  could  itself  be  reasonably  considered  a 
sufficient  security  for  the  possible  demands  to  be  made  upon 
the  estate ;  he  should  have  found  little  difficulty  in  acceding 
to  her  application  for  the  interest. 

After  a  cause  for  the  administration  of  assets  has  been 
heard  for  further  directions,  and  the  executors  have  paid  into 
court  all  their  balances  belonging  to  the  estate,  the  court 
will  restrain  by  injunction  an  action  by  a  lessor  against  the 
executors  for  breach  of  covenants  contained  in  a  lease  granted 
to  their  testator.  It  was  argued,  that  although  the  court 
would  restrain  an  action  for  a  debt,  being  an  ascertained 
sum,  it  could  not  interfere  where  the  damages,  as  in  cove- 
nant, were  uncertain.  The  Vice-Chancellor,  however,  would 
not  allow  the  defendant,  who  was  in  the  character  of  a  cre- 
ditor, to  go  on  with  his  action ;  and  it  was  referred  to  the 
master  to  ascertain  whether  any  breach  of  covenant  had 

(«)  Fletcher  v.  Steyenson,  3  Hare,  360;  S.  C.  8  Jiir.  307. 
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been  committed^  and  the  amount  of  damages  in  respect  of 
such  breaches^  if  any  {t). 

In  conclusion  we  may  remark^  that,  in  the  case  of  admini- 
strators, the  Statute  of  Distributions  {u)  enacts  (v) : — "That  no 
such  distribution  of  the  goods  of  any  person  dying  intestate  be 
made  till  after  one  year  be  fully  expired  after  the  intestate's 
death ;  and  that  such  and  every  one  to  whom  any  distribu- 
tion and  share  shall  be  allotted,  shall  give  bond  with  sufficient 
sureties  in  the  said  courts,  that  if  any  debt  or  debts  truly 
owing  by  the  intestate  shall  be  afterwards  sued  for  and  reco- 
vered, or  otherwise  duly  made  to  appear,  then  and  in  every 
such  case,  he  or  she  shall  respectively  refund  and  pay  back 
to  the  administrator  his  or  her  rateable  part  of  that  debt  or 
debts,  and  of  the  costs  of  suit  and  charges  of  the  administra- 
tor, by  reason  of  such  debt,  out  of  the  part  and  share  so  as 
aforesaid  allotted  to  him  or  her,  thereby  to  enable  the  said 
administrator  to  pay  and  satisfy  the  said  debt  or  debts  so 
discovered  after  the  distribution  made  as  aforesaid/' 

And  though  an  executor  should  not  provide  himself  with 
a  bond  of  indemnity,  as  an  administrator  is  enjoined  to  do, 
the  spiritual  court  wiU  decree  a  legacy  to  be  refunded,  if 
debts  are  afterwards  discovered  (a?).  The  same  power  is 
assumed  by  the  court  of  Chancery  (y) ;  and  there  is  no  doubt 
that  the  creditor  may  follow  the  fund  in  the  hands  of  the 
legatee  himself  (2r). 

But  if  an  executor  unconditionally  assent  to  a  specific  be- 
quest of  leaseholds,  he  loses  his  right  to  indemnity  from  the 
testator's  general  estate  in  respect  of  the  covenants  of  the 
testator  contained  in  the  leases  under  which  the  property 
is  held  (a). 

(0  Sutton  V.  Maahiter,  2  Sim.  513.  this  volume,  n.  (n). 

(tt)  22  &  23  Car.  2.  c.  10.  (z)  March  v.  RuaseU,  3  Myl.  &  Cr. 

(v)  Sect.  8.  31.41. 

(x)  Davis  V.  BlackweU,  9  fiing.  5-9.         (a)  Sliadbolt  v.    Woodfall,  2  CoL 

(y)  Hawkins  v.  Day,  sup.  p.  377  of  V.  C.  30. 
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Section  III. — ^As  to  the  lessee's  heib^  in  point  of  right 

AND  LIABILITY. 

The  lieir  of  the  lessee^  as  heir,  can  have  no  claim  to  the 
demised  premises,  unless  the  lease  be  pour  autre  vie,  and 
granted  to  the  lessee  and  his  heirs.  The  heir  will  then  take 
as  special  occupant,  and  enjoy  the  same  benefits  and  reme- 
dies as  a  party  taking  by  assignment  from  the  ancestor; 
though  we  may  mention,  that  the  term  will  be  chargeable  in 
his  hands  as  assets  by  descent,  as  in  case  of  lands  in  fee- 
simple  (b). 

And  he  will  be  subject  to  the  same  liabilities  in  respect  of 
the  tenancy  as  any  other  person  taking  by  assignment  from 
his  ancestor. 

The  consideration  of  his  general  liability  to  the  ancestor's 
debts  and  covenants,  in  respect  of  other  lands  descended, 
does  not  fall  within  the  limits  of  this  work. 


Section  IV. — ^As  to  the  lessee's  devisee  oa  legatee  of 

the  TEBM,  in  point  of  bight  and  LIABILITY. 

A  party  taking  the  term  under  the  lessee's  will  stands  in 
the  same  situation,  in  point  of  right  and  remedy,  as  any  other 
assignee. 

And,  in  respect  of  the  tenancy,  he  is  subject  to  the  same 
liabilities  as  any  other  assignee. 

His  general  liability  to  the  debts  and  covenants  of  the 
testator,  in  respect  of  other  lands  than  those  in  lease  derived 
under  the  will,  is  foreign  to  the  subject  of  this  work. 

(6)  1  Vict  c.  26.  8. 6,    29  Car.  2.  c.  3.  8. 12,repealed  by  8.  2.  ofl  Vict  c.  26. 
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CHAPTER  IV. 

OF  THE  EFFECT  PRODUCED  ON  THE  TENANCY  BY  THE  LESSOR'S 
ASSIGNMENT  DURING  LIFE  OF  HIS  REVERSION  ;  CONSI- 
DERED WITH  REFERENCE  AS  WELL  TO  THE  RIGHTS  AS 
THE  LIABILITIES  OF  THE  ASSIGNEE. 

TT  is  commonly  supposed  that  the  grantee  of  a  reversion 
could  not^  at  common  law^  enforce  the  coyenants  of  the 
lessee^  nor  ayail  himself  of  the  conditions  attached  to  the 
tenant's  estate ;  but  this  is  not  uniyersally  true ;  for  if  there 
were  a  condition  upon  a  lease  for  years  that  the  lessee's 
estate  should  cease  on  some  events  the  grantee  of  the  rever- 
sion could  take  advantage  of  the  cesser.  This  was  conceded 
by  Coke^  C.  J.^  though  he  said  it  was  otherwise  on  a  lease  for 
life^  for  there  the  estate  could  not  cease  without  entry  (a) ; 
and  no  doubt  exists  that  the  right  of  suing  on  the  impUed 
covenant  arising  on  the  reddendum  (b)  was  transferred  at 
common  law  to  the  grantee  of  the  reversion  {c). 

By  some  indeed  whose  authority  is  of  great  weighty  and 
among  them  by  Lord  Coke^  it  has  been  held^  that  an  express 
covenant  for  payment  of  rent^  or  to  repair  the  demised  pre- 
mises^ would  run  with  the  reversion  at  common  law>  inde- 
pendently of  the  statute  of  82  Hen.  8.  c.  34  {d).    But  this  is 


(a)  Brett  V.  Cumberlandy  1  Rol.  359. 
360.  Cro.  Car.  137-8.  And  see  Davy 
V.  Matthew,  Cro.  Eliz.  649. 

(b)  As  to  an  implied  coyenantarimiig 
on  the  reddendumf  see  ante,  p.  87  of 
this  Yolume. 

(c)  Harper  v.  Burgh,  2  Lev.  206; 
S.  C,  nom.  Harper  v.  Bird,  T.  Jo.  102. 
Middlemoie  v.  Goodall,  Cro.  Car.  503. 
Vyvyan  v.  Arthur,  1  Bam.  Sc  Ores. 
410;  S.  C.  2  Dow.  &  Ry.  670. 


(d)  Athowe  v.  Heming,  1  Rol.  80-1, 
2nd  point;  S.  C,  nom.  Attoe  v.  Hem- 
mings,  2  Bnlstr.  281 ;  S.  C,  nom.  Alfo 
V.  Henning,  Ow.  151.  Brett  v,  Cum- 
berland, 1  Rol.  359. 360;  S.  C.  3  Bulstr. 
163.  Glover  V.  Cope,  Carth.  205;  S.C. 
3  Ley.  826;  4  Mod.  80;  1  Show.  284; 
Skin.  296.  305  ;  Holt,  159  ;  Comb. 
185  ;  1  Salk.  185.  And  see  5  H.  7. 
18. 12. 
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opposed  by  later  decisions  (e).  If  it  would  have  passed  with 
the  reyersiaii  at  common  hiw^  the  proyision  of  the  statute^  as 
observed  by  Lord  EUenborough  (/),  would  have  been  in  a 
great  degree  nnnecessary. 

It  is  well  known  that^  by  the  dissolution  of  the  monasteries^ 
King  Henry  the  Eighth  obtained  a  considerable  accession  of 
landed  property ;  lai^e  portions  of  which  became  vested  in 
the  subject  by  purchase  or  the  liberality  of  the  Crown.  A 
great  part  being  in  the  hands  of  lessees^  the  act  of  dissolu- 
tion {ff)  provided  {h),  that  the  King  should  have^  hold^  pos- 
sess, and  enjoy,  to  him  his  heirs  and  successors  for  ever, 
such  late  abbathies,  monasteries,  &c.,  and  all  the  sites,  cir- 
cuits, precincts,  manors,  lordships,  &c.,  rights,  interests, 
entries,  conditions,  &c.,  appertaining  thereto,  in  as  ample 
a  maimer  as  the  late  abbots,  priors,  &c. ;  but,  as  the  same 
benefit  was  not  conferred  on  his  grantees,  and  as,  at  all 
events,  their  right  at  common  law  to  avail  themselves  of  the 
lessee's  covenants  and  conditions  was  but  imperfectly  esta- 
blished, it  was  deemed  expedient  in  the  following  year  to 
supply  the  defect  by  a  new  enactment. 

By  the  statute  of  32  Hen.  8.  c.  34,  therefore,  after  reciting 
that  before  that  tune  divers  as  well  temporal  as  ecclesiastical 
and  religious  persons  had  made  sundry  leases,  demises,  and 
grants,  to  divers  other  persons  of  sundry  manors,  lordships, 
ferms,  meases,  lands,  tenements,  meadows,  pastures,  or  other 
hereditaments,  for  term  of  life  or  Uves,  or  for  term  of  years,  by 
writing  under  their  seal  or  seals,  contaiimig  certaLu  conditions, 
covenants,  and  agreements,  to  be  performed  as  well  on  the  part 
and  behalf  of  the  said  lessees  and  grantees,  their  executors  and 
assigns,  as  on  the  behalf  of  the  said  lessors  and  grantors, 
their  h^irs  and  successors;   and  that  forasmuch  as  by  the 


(e)  Barker  v,  Bamer,  3  Mod.  336;  see  9  H.  6.  16.  7,  cited  in  Roahden's 

S.  C.  Garth.  182;  1  Salk. 80;  S.G., nom.  caee,  1  Dy.  4,  b. 
Barker V. Dormer,  1  Show.  191.  Thrale         (/)  Inlsherwoodi;. 01dknow,3Mau. 

V.  ComwaU,  1  Wils.  165.    Webb  v,  &  Selw.  394. 
RxMBeU,  3  Term  Rep.  401.   Isherwood         (g)  31  Hen.  8.  c.  13. 
V.  Oldknow,  3  Man.  &  Selw.  394.  And         [h)  Sect.  2. 
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common  law  of  the  realm  no  stranger  to  any  covenant^ 
action^  or  condition^  should  take  any  advantage  or  benefit 
of  the  same  by  any  means  or  ways  in  the  law,  but  only  such 
as  were  parties  or  privies  thereunto,  by  the  reason  whereof 
as  well  all  grantees  of  reversions,  as  also  all  grantees  and 
patentees  of  the  King,  of  sundry  manors,  lordships,  granges, 
ferms,  meases,  lands,  tenements,  meadows,  pastures,  or  other 
hereditaments,  then  late  belonging  to  monasteries  and  other 
religious  and  ecclesiastical  houses  dissolved,  suppressed,  re- 
nounced, relinquished,  forfeited,  given  up,  or  by  other  means 
come  to  the  hands  and  possession  of  the  King^s  Majesty  since 
the  fourth  day  of  February,  the  seven-and-twentieth  year  of  his 
most  noble  reign,  were  excluded  to  have  any  entry  or  action 
against  the  said  lessees  and  grantees,  their  executors  or 
assigns,  which  the  lessors  before  that  time  might  by  the  law 
have  had  against  the  same  lessees  for  the  breach  of  any 
condition,  covenant,  or  agreement,  comprised  in  the  inden- 
tures of  their  said  leases,  demises,  and  grants;  it  was  en- 
acted (t),  that  as  well  all  and  every  person  and  persons,  and 
bodies  politic,  their  heirs,  successors,  and  assigns,  which  had 
or  should  have  any  gift  or  grant  of  the  King  by  his  letters 
patents  of  any  lordships,  manors,  lands,  tenements,  rents, 
parsonages,  tithes,  portions,  or  any  other  hereditaments,  or 
of  any  reversion  or  reversions  of  the  same,  which  did  belong 
or  appertain  to  any  of  the  said  monasteries  and  other  reli- 
gious and  ecclesiastical  houses  dissolved,  suppressed,  relin- 
quished, forfeited,  or  by  any  other  means  come  to  the  King's 
hands  since  the  said  fourth  day  of  February,  the  seven-and- 
twentieth  year  of  his  most  noble  reign,  or  which  at  any  time 
theretofore  did  belong  or  appertain  to  any  other  person  or 
persons,  and  after  came  to  the  hands  of  the  King,  as'  also  all 
other  persons  being  grantees  or  assignees  to  or  by  any  other 
person  or  persons  than  the  King's  highness,  and  the  heirs, 
executors,  successors,  and  assigns  of  every  of  them,  should 
and  might  have  and  enjoy  like  advantages  against  the  lessees, 

(i)  Sect  1. 
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their  executors^  administrators^  and  assigns^  by  entry  for 
non-pajnnent  of  tlie  rent,  or  for  doing  of  waste,  or  other 
forfeiture;    and  also    should   and  might  have  and  enjoy 
all  and  every  such  like  and  the  same  advantage,  benefit, 
and  remedies,  by  action  only,  for  not  performing  of  other 
conditions,   covenants,  or  agreements,   contained   and  ex- 
pressed in  the  indentures  of  their  said  leases,  demises,  or 
grants,  against  all  and  every  the  said  lessees,  and  farmers, 
and  grantees,  their  executors,  administrators,  and  assigns, 
as  the  said  lessors  or  grantors  themselves,  or  their  heirs 
or  successors,  ought,  should,  or  might  have  had  and  en- 
joyed at  any  time  or  times,  in  like  maimer  and  form  as  if  the 
reversion  of  such  lands,  tenements,  or  hereditaments,  had 
not  come  to  the  hands  of  the  king,  or  as  the  king,  his  heirs 
and  successors,  should  or  might  have  had  and  enjoyed  in 
certain  cases  by  virtue  of  the  act  made  at  the  first  session  of 
the  then  present  parliament,  if  no  such  grant  by  letters 
patents  had  been  made  by  his  highness. 

And  further  (j),  That  all  farmers,  lessees,  and  grantees,  of 
lordships,  manors,  lands,  tenements,  rents,  parsonages,  tithes, 
portions,  or  any  other  hereditaments,  for  term  of  years,  life 
or  lives,  their  executors,  administrators,  and  assigns,  should 
and  might  have  like  action,  advantage,  and  remedy,  against  all 
and  every  person  and  persons,  and  bodies  politic,  their  heirs, 
successors,  and  assigns,  which  had  or  should  have  any  gift  or 
grant  of  the  king,  or  of  any  other  person  or  persons,  of  the 
reversion  of  the  same  manors,  lands,  tenements,  and  other 
hereditaments,  so  letten,  or  any  parcel  thereof,  for  any  con- 
dition,  covenant,  or  agreement,  contained  or  expressed  in  the 
indentures  of  their  lease  and  leases,  as  the  same  lessees  or 
any  of  them  might  and  should  have  had  against  the  said 
lessors  and  grantors,  their  heirs  and  successors ;  all  benefits 
and  advantages  of  recoveries  in  value  by  reason  of  any  war- 
ranty in  deed  or  in  law  by  voucher  or  otherwise  only  excepted. 
The  words  in  the  first  section  of  the  act,  it  will  be  observed, 

(J)  Sect.  2. 
VOL.  II.  C  C 
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apply  to  the  grantee  of  the  rerersioii ;  those  in  the  second,  to 
the  assignee  of  the  term  {k). 

According  to  some  cases  {F},  the  privity  of  contract  sub* 
sisting  between  the  lessor  and  lessee  was  not  transferred  by 
the  statute  to  the  grantee  of  the  reversion;  but  the  more 
numerous  and  later  cases  are  directly  opposed  to  the  position, 
and  we  may  now  conclude  that  the  privity  of  contract,  as 
well  as  of  estate,  was  transferred  by  the  statute  (m),  and  that 
the  grantee  of  the  reversion  now  stands  in  the  same  situation, 
and  has  the  same  remedies  i^ainst  the  lessee,  as  the  heirs-at- 
law  of  individuals,  or  the  successors  in  the  case  of  corporar 
tions,  had  before  the  statute  (n) ;  the  lessee  and  his  assignee, 
on  the  other  hand,  having  a  corresponding  remedy  against 
the  grantee  of  the  reversion. 

Hence  it  seems^  that,  upon  a  grant  of  the  reversion,  no 
right  or  remedy  remains  with  the  lessor  himself  against  the 
lessee  (o),  except  as  to  rent  due^  or  covenants  broken  before 
the  grant  {p),  which  do  not  pass  to  the  grantee,  on  the 


(ib)  Webb  V.  RoflseU,  3  Term  Rep. 
393.401.  Twynam  v.  Pickard,  3  Barn. 
&  Aid.  105.110. 

(/)  H11mblev.Gloyer9Cro.Eliz.328; 
S.  C.  Gouldsb.  182;  S.  C,  nom.  Hum- 
ble V.  OHyer^  Poph.  55.  Bord  v.  Cad- 
more,  Cro.  Gar.  183.  Creswick  v. 
SamideiB^  2  Show.  200.  Oyerton  v. 
Sydal,  Cro.  Eliz.  555;  S.  C.  Poph.  120. 
And  see  Barker  o.  Damer,  or  Dormer, 
mp.p.  383.  n.  (e).  Longv.Netheroote, 
Cro.  Car.  143. 

(m)  Walker's  caaet,  3  Co.  22yb.  01^. 
Thnraby  v.  Plant,  (ultimately  compro- 
mised,) 1  Sannd.  236;  S.  C.  1  Ley.  259; 
1  Sid.  401 ;  2  Keb.  439.  448.  468.  492; 
S.C.,  nom»  Nurstiev.  Hall,  1  Vent.  10. 
Sacheyerell  v.  Froggatt,  2  Saund.  367. 
Brett  V.  Cumberland,  Cro.  Jae.  399. 
521;  S.  C.  1  Bol.  359;  3  Bulstr.  163; 
Lane,  78.  Buskin,  alias  Liying  v.  Ed- 
munds, Cro.  Eliz.  636.  Ashurst  v. 
Mingay,  2  Show.  133;  S.  C.  T.  Jo.  144. 
Edwards  v.  Morgan,  3  Ley.  233.  Mjdg- 
ley  V.  Loyelace,  Carth.  289;  S.  C.  Holt, 
74;    12  Mod.   45;  Anon.   Skin.   867, 


Semb.  S.  C.  Wey  v.  Yafly,  or  Gaily, 
2  Salk.  651;  3  Salk.  381.  Parker  v. 
Webb,Holt,75;aC.3Salk.5.  Tfazale 
«.  Cornwall,  1  Wils.  165.  Isherwood  v. 
Oldknow,  3  Mau.  Sc  Selw.  395.  Gro- 
gan  V.  Magan,  Ale.  &  Nap.  366.  373. 
Boyes  v.  Hewetson,  7  Gar.  &  Pa.  127. 

(n)  Webb  v.  Russell,  3  Term  Rep. 
393.  401. 

(0)  Lesseeof  Blaekv.  DaTia,Ba*ty, 
80.  Doe  dem.  Palmer  v.  Andrews, 
4  Bing.  348.  356;  a  C.  12  J.  B.  Mo. 
601.  The  point  was  agitated  hot  not 
decided  in  Beely  v.  Puny,  3  Ley.  154. 
Lit.  s.  229. 

(p)  Anon.  Skin.  367.  Midgley  v. 
Loyehkoe,  Garth.  289;  S.  C.  Holt,  74; 
12  Mod.  45.  Harley  v.  King,  2  Crompt 
Mees.  &,  Ros.  18.  See,  however, 
Walker's  case,  3  Co*  23,  a.  Thard>y 
V.  Plant,  1  Sid.  401-2,  per  Twisden,  J. 
Beely  v,  Purry,  3  Ley.  154.  Johnson 
V.  Ilie  Chorehwardens,  &e.,  of  St 
Peter,  4  AdoL  &  EH.  520;  S.  C.  6  Ney. 
&  Man.  106. 
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principle  that  a  right  of  action  cannot  be  transferred  to 
another  (q). 

The  statute^  being  designed  as  a  general  remedy  for  a 
general  mischief^  has  received  a  liberal  interpretation ;  and 
soon  after  its  enactment  the  court  determined^  that  it  extended 
to  grants  made  by  the  successors  of  the  king^  although  the  king 
were  only  named  (r) ;  and  that  the  grantee  of  every  common 
person^  as  well  as  of  the  king  {s),  as  between  himself  and  the 
tenant^  whether  the  lessor  were  owner  in  fee  (t),  for  life  (u), 
or  years  (w),  might  take  advantage  of  its  provisions.  So^ 
where  a  person  seised  in  fee  made  a  lease  for  years^  and 
afterwards  by  will  gave  the  lessee  a  further  term^  to  com- 
mence after  the  expiration  of  the  firsts  yielding  the  like  rent^ 
and  under  the  like  covenants  as  those  contained  in  the  lease^ 
and  devised  the  inheritance  over  to  a  stranger;  it  was  held^ 
that  the  stranger  took  a  reversion^  and  was  an  assignee  within 
the  statute  (y). 

So^  where  a  party  taking  a  long  term  of  years  under  the 
will  of  a  lessor  seised  in  fee^  bequeathed  the  term  to  one  for 
life^  with  remainder  over  to  another^  it  was  held^  that  the 
tenant  for  life  could  maintain  covenant^  as  an  assignee  of  the 
reversion,  against  the  lessee;  the  bequest  passing  the  whole 
estate,  and  the  remainder  over  being  but  a  possibiUty,  and 
an  executory  bequest  (z). 

But  the  statute  is  confined  to  leases  by  indenture  (a); 


(q)  Lew«8  V.  Bidge,  Cro.  EHs.  863. 
Andrew  v.  Pearce,  1  New  Rep.  158. 
163.  Flight  V,  Bentley,  7  Sim.  149. 
Caaham  v.  Rort,  8  Taunt  227;  &  C. 
2  J.  B.  Mo.  164.  Though  a  right  of 
entry  ia  now  assignable  by  8  Ac  9  Vict 
e.  106.  8.  6. 

(r)  Co.  lit  215,  a. 

(«)  Ibid. 

(0  Hill  V.  Grange,  2  Dy.  130,  b. ; 
S.  C.  Plowd.  164.  Bro.  N.  C.  sect  483. 

(«)  Thnraby  v.  Plant,  1  Saund.  237; 
S.  C.  1  Lev.  259;  1  Sid.  401;  2  Keb. 
439.  448.  468.  492  ;  S.  C,  nom.  Nur- 
stie  V.   Han,  1   Vent   10.     Co.  Lit 


215,  a. 

(x)  Hatores  v,  Westwood,  Cro. 
Eliz.  599.  617;  S.  C.,nom.  Maihnria 
V,  Westroray,  Mo.  527.  Bristow  v. 
Bristowe,  Godb.  161.  Dayy  v.  Mat- 
thew, Cro.  Eliz.  649. 

(i/)  Machel  v.  Dunton,  2  Leon.  33  ; 
S.  C,  nom.  Michell  v.  Dunton,  or  Don- 
ton,  Ow.  54.  91 ;  dted,  3  Man.  &  Selw. 
396. 

(2)  Dowse  o.  Cale,  2  Vent  126  ; 
S.  C,  nom.  Douse  o.  Earle,  3  Ley.  264. 

(a)  Duckworth  v,  Simpson,  5  Tyrw. 
354. 
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nor  does  it  extend  to  covenants  entered  into  upon  grants  of 
estates  in  fee  or  in  tail ;  and,  therefore,  where  a  party,  having 
made  a  lease,  assigned  his  reversion,  and  covenanted  with  the 
assignee  that  within  two  years  it  should  be  discharged  of  all 
charges  and  incumbrances,  and  the  assignee  assigned  over, 
it  was  determined,  that  the  last  assignee  could  not,  as  assignee 
within  the  statute,  maintain  an  action  against  the  cove- 
nantor (&). 

Nor  does  it  extend  to  collateral  conditions  or  covenants, 
as  to  pay  a  gross  sum  on  a  certain  day  (c),  to  repair  a  bridge 
not  parcel  of  the  demise  (d),  to  deliver  com,  wood,  or  the 
like  {e) ;  but  only  to  such  as  run  with  the  land ;  the  nature 
of  which  wiQ  be  explained  hereafter  (/). 

So,  where  a  party  seised  of  two  estates,  A.  and  B.,  demised 
A.  for  lives,  and  covenanted  with  the  lessee,  that  it  should  be 
lawful  for  him  during  the  term  to  cut  and  carry  away  a  suffi- 
cient quantity  of  turf  from  such  part  of  the  turf-bog  at  B.  as 
the  lessor,  his  heirs  or  assigns,  should  appoint,  for  the  pur- 
pose of  burning  lime  to  be  laid  out  as  manure  on  the  demised 
premises,  it  was  held,  that  an  action  could  not  be  maintained 
on  the  covenant,  which  was  construed  to  be  a  covenant  to 
appoint  a  part  of  B.  for  the  cutting  of  turf,  against  an  as- 
signee of  B.,  between  whom  and  the  lessee  there  was  neither 
privity  of  contract  nor  of  estate,  the  covenant  being  annexed 
to  the  tenant^s  interest  in  A.,  and  not  in  any  degree  to  B.  {£/). 

It  may,  however,  be  stated  as  a  general  proposition,  that 
where,  on  the  one  hand,  the  covenant  would  run  with  the 
land,  in  point  of  charge,  against  the  assignee  of  the  term,  the 
grantee  of  the  reversion  may  sue  upon  it ;  and,  on  the  other, 
that  where  the  assignee  of  the  lessee  is  entitled  to  the  benefit 
of  a  covenant  entered  into  by  the  lessor,  there  the  charge  of 


(b)  Lewes  o.  Ridge,  Cro.  Eliz.  863;         (cQ  Isteedo.  Stoneley,  1  And.  82. 
Winter's  case,  3  D7.  808,  b.  809,  a,         (e)  Co.  Lit  215,  b. 

Co.  Lii  215,  Ik  (/)  Post,  p.  400,  et  teq. 

(c)  Chaworih  v.  Phillips,  Mo.  876.         (^)  Dawson  v.  Baldwin,  1  Hay.  & 
Co.  Lit  215,  b.    Vernon  v.  Smith,  5  Jo.  24. 

Bam.  &.  Aid.  10. 
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the  coTenant  will  run  with  the  reTersion  in  the  hands  of  the 
grantee. 

And  covenants  of  this  nature  will  run  for  the  benefit  of 
the  reversion^  though  entered  into  with  the  lessor  and  his 
heirs^  without  naming  his  assigns  (A). 

And  where  a  lease  for  years^  made  by  the  owner  of  the 
fee^  contained  a  proviso  that  if  either  of  the  parties  should  be 
desirous  of  determining  it  at  the  end  of  the  first  seven  or 
fourteen  years  of  the  term^  it  should  be  lawful  for  either  of 
them^  his  executors  or  administrators,  so  to  do^  on  giving  to 
the  other  his  heirs,  executors,  or  administrators,  twelve  months' 
notice  in  writings  it  was  held^  that  the  devisee  of  the  lessor^ 
as  hares  foetus,  although  not  named,  could  determine  the 
tenancy  by  giving  notice ;  for  the  intention  was  not  to  give  a 
collateral  power,  to  be  exercised  by  a  stranger,  but  to  annex 
certain  privileges  to  the  term  and  to  the  reversion,  to  pass 
with  such  term  and  with  such  reversion  respectively,  and  to 
be  exercised  by  the  persons,  whosoever  they  might  be,  to 
whom  such  term  or  reversion  should  come  (i). 

In  connection  with  this  subject  we  may  here  notice  the 
case  of  Sampson  v.  Easterby  {k).  It  appeared  that  Sir  Charles 
Turner,  being  seised  of  an  undivided  third  part  of  the  tene- 
ments after  mentioned,  with  the  appurtenances,  by  an  inden- 
ture of  demise,  (after  reciting  that  Sir  Charles  did  agree  with 
the  defendant  and  five  others  to  demise  to  them  for  twenty- 
one  years  his  imdivided  third  part  of  the  mines  thereinafter 
described ;  that  the  defendant  did,  in  pursuance  of  the  said 
agreement,  take  possession  of  the  said  third  part  on  the  1st 
of  January,  1800 ;  that  the  defendant  had  since  the  said  1st 
of  January,  1800,  with  the  permission  of  Sir  C.  T.,  and 
of  the  owners   of  the  other  two-third  parts  of  the  said 


{h)  Kitchin  v.  Compton,  1  Sid.  157;  {h)  Sampaon  v,  Easterby,  9  Barn. 

S.  C,  nom.  Kitchen  v.   Bnckly,  or  &  Cres.  505  ;    S.  C.  in  error,  nom. 

Bankly,  1  Lev.  109  ;    T.  Baym.  80;  Easterby  v,  Sampson,  6  Bing.  644  ;  4 

1  Keb.  565.  672.  Mo.   &  Pa.  601 ;  1  Crompt.  &  Jerv. 

(i)  Roe  dem.  Bamford  v.  Hayley,  105.    And  see   Keppell  v,  Bailey,  2 

12  Eaat,  462.    LoflFt,  819.  Myl.  Sl  K.  517.  542. 
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mines^  taken  down  a  sxnelting-mill  belonging  to  them,  situate 
upon  part  of  a  tract  of  waste-ground  within  the  manor  of 
Arkindale  thereinafter  mentioned,  called  Old  Moulds,  and 
some  other  contiguous  buildings;  and  that  the  defendant 
did  engage  to  erect  at  his  own  expense  a  smelting-miU  of 
larger  dimensions^  with  several  adjoining  buildings,  upon 
another  part  of  the  said  tract  of  waste-ground ;  which  mill, 
with  the  water-wheel  belonging  thereto,  and  the  other  build- 
ings it  had  been  agreed'  should  be  the  property  of  Sir  C. 
T.  and  other  two  owners,  in  lieu  of  the  mill  and  buildings 
so  taken  down;)  in  consideration  of  the  rents  and  covenants 
thereinafter  contained.  Sir  Charles  did  demise  to  the  defend- 
ant and  the  five  others,  their  executors,  &c.,  all  that  his 
undivided  third  part  of  all  the  mines,  veins,  &c.,  and  other 
minerals,  which  should  during  the  continuance  of  that  de- 
mise be  opened  or  gotten  from  or  under  all  the  moors, 
commons,  &c.,  situate  within  the  several  manors  or  lordships 
of  Arkindale,  New  Forest,  and  Hope,  in  the  county  of  York, 
or  any  of  them ;  and  also  of  all  mines  and  seams  of  coal  and 
quarries  of  stone  within  the  said  manors;  and  also  of  all 
smelting-mills,  stamping-mills,  &c.,  and  buildings,  standing 
upon  any  part  of  the  said  moors,  &c.,  which  then  were,  or  at 
any  time  theretofore  had  been,  commonly  used  for  mining 
purposes ;  together  with  free  liberty  to  dig,  sink.  Sec.,  and  to 
build  upon  any  part  of  the  said  moors,  &c.,  all  such  smelting- 
miUs,  stamping-mills,  &c.,  as  might  be  requisite  for  effectu- 
ally working  the  said  mines :  habendum  to  the  defendant 
and  the  others  for  nineteen  years;  and  the  defendant  did 
for  himself  and  his  heirs,  &c.,  covenant  with  Sir  Charles,  his 
heirs  and  assigns,  to  maintain  the  said  smelting-mill  engaged 
to  be  erected  by  him,  in  good  repair,  and  at  the  expiration 
of  the  term  to  deliver  up  the  same  in  good  repair :  and  the 
court,  after  clearly  expressing  their  opinion,  that  the  recital 
of  the  agreement,  that  the  building  should  be  erected,  fol- 
lowed by  the  express  covenant  to  maintain  and  leave  it, 
amounted  to  a  covenant  in  law  to  erect  the  bidlding,  held, 
that,  as  the  building  covenanted  to  be  erected  and  main- 
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tained  was  to  be  built  and  used  for  mimng  purposes,  and 
was  to  be  tbe  property  of  the  owners  of  tbe  mines  only,  and 
could  not  be  the  property  of  the  owners  of  the  mines  except 
in  that  character;  and,  if  seyered  from  its  connection  with 
the  mines,  would  not  belong  to  the  others,  the  coyenant  in 
question  tended,  according  to  the  language  of  Lord  Chief 
Justice  Wilmot  in  Bally  t?.  Wells  (/),  to  the  support  and 
maintenance  of  the  thing  demised,  and,  therefore,  passed  to 
a  deyiaee  of  the  reversion. 

Notwithstanding  some  diversity  of  opinion  (m),  it  is  clear 
that  an  assignee  of  part  of  the  estate  of  reversion  is  an 
assignee  within  the  statute ;  and  whether  the  lessor,  having 
a  reversion  in  fee,  grant  it  in  tail  (n),  for  life  (o),  or  for 
years  (p) ;  or,  having  a  reversion  for  his  own  life,  grant  it  for 
a  term  of  years,  either  expressly  determinable  on  the  life  of 
the  grantor,  or  grantee,  or  not  ( q) ;  or,  as  it  is  apprehended, 
having  a  reversion  for  years,  grant  it  for  a  less  term,  the 
same  rule  prevails,  and  the  grantee  may  avail  himself  of  the 
covenants  and  conditions  subject  to  which  the  lessee  holds. 

In  a  late  case  (r),  where  A.  possessed  of  a  term  of  twenty- 
one  years,  underlet  to  B.  for  that  term,  wanting  twenty-one 
days ;  and  afterwards,  by  deed  poll,  indorsed  on  the  counter- 
part of  the  under-lease,  assigned  to  C.  all  his  estate  and 


(0  Wilm.  346;  S.  C.  3  WUs.  25. 

(m)  Winter's  case,  3  Dy.  308,  b. 
Appowel  V,  Monnoux,  Mo.  27,  senib. 
S.  C.  Anon.  1  Vent.  58. 

(t»)  Bristow  v.  Bristowe,  Godb.  161. 

(o)  Athowe  V.  Heming,  1  Rol  80-1, 
3d  point;  5.  C,  nom.  Attoe  v.  Hem- 
mings,  9  Bulstr.  281 ;  S.  C,  noUL  AUb 
V.  Henning,  Ow.  151. 

(p)  Aihowe  V.  Heming,  sap.  Anon. 
Mo.  93.  pi.  230.  Dowse  v.  Gale,  2 
Vent  126  ;  S.  C,  nom.  Douse  v.  Earle, 
3  Lev.  264.  And  see  Sherewood  v, 
Nonnes,  1  Leon.  250.  HoHbrd  v. 
Hatch,  1  Dougl.  186. 

(q)  Atfaowe  V.  Heming,  sap.  Thom- 
by  9.  Plant,  1  Saund.  236;  S.  C.  1  Ley. 
259;  1  Sid.  401;  2  Keb.  439. 448. 468. 


492;  S.  C,  nom.  Nnnrtie  v.  Hall,  I 
Vent.  10.  In  the  pleadings  in  the  case 
of  Thureby  v.  Plant,  p.  234,  it  is  stated 
that  the  grant  of  the  reveraon  was  for 
twenty-one  years  if  the  lessor  and  his 
wife  should  so  long  live,  (which,  accor- 
ding to  the  case  of  The  Earl  of  Derby 
o.  Taylor,  1  East,  502,  would  operate 
as  a  grant  of  part  only  of  the  estate  of 
verersiiMi,)  while  in  tiie  body  of  the 
report,  p.  237-8,  the  grant  of  the  rever- 
sion is  stated  to  haye  been  for  the  life 
of  the  lessor,  (who  himself  was  only  a 
tenant  for  life,)  which  would  have  con- 
ferred on  the  grantee  the  whole  reyer- 
sion  of  the  lessor. 

(r)  Burton  v,  Barclay,  7  Bing.  745; 
S.  G.  5  Mo.  &  Pa.  785. 
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interest,  to  hold  to  C.  from  thenceforth  for  all  such  time  or 
term  therein  as  in  the  said  counterpart  was  mentioned,  the 
court  held,  that  the  habendum  qualified  the  generality  of  the 
grant,  and  conferred  on  C.  a  reversion,  expectant  on  the 
underlease,  exactly  coextensive  with  such  underlease,  and 
entitled  him,  whilst  the  grant  continued,  to  sue  on  all  the 
covenants,  the  same  being  incident  to  the  immediate 
reversion. 

In  like  manner,  whatever  doubts  may  form^ly  have  existed 
to  the  contrary  {s),  it  is  now  certain,  that  an  assignee  of  the 
reversion  of  part  of  the  premises  demised  may  maintain  an 
action  of  covenant,  by  virtue  of  the  statute,  whether  he  take 
such  part  by  operation  of  law,  or  act  of  the  party  (/).  Of  con* 
ditions,  however,  which  are  in  their  nature  entire,  none  but  the 
assignee  of  the  reversion  of  all  the  premises  can  take  advan- 
tage (u),  imless  it  be  severed  by  operation  of  law,  and  then 
the  owner  of  part  of  the  premises  may  enter ;  for  instance,  a 
man  possessed  of  lands  for  twenty  years,  and  seised  of  other 
lands  in  fee,  leased  all  the  land  for  ten  years,  reserving  rent, 
with  clause  of  re-entry,  and  died ;  whereupon  the  heir  took 
the  reversion  of  the  land  in  fee,  and  the  executor  the  reversion 
of  the  other  land ;  Manwood,  C.  B.,  held,  that  the  condition 
was  divided  according  to  the  reversion  (^).  So,  where  certain 
lands  in  tail  general,  and  others  in  tail  special,  were  given  to 
one,  who  made  a  lease,  rendering  rent,  and  died,  having 
several  issues  inheritable  to  the  respective  entails;  it  was 
held,  that  the  condition  would  go  according  to  the  rent  (y). 

The  surrenderee  of  the  reversion  of  a  copyhold  was  at  first 


(a)  Sherewood  v.  NonneB,  1  Leon. 
250-2.  AnoD.  3  Leon.  1.  Wisemaa 
V.  Waninger,  Qodb.  95  ;  S.  C,  nom. 
Wiseman  v.  Wallenger,  Gooldsb.  44. 

(0  Ardes  v,  Watkins,  Mo.  549; 
S.  C.  Cro.  Eliz.  637.  651.  See  Eitchin 
V.  Compton,  1  Sid.  157;  S.  C,  nom. 
Kitchen  v.  Buddy,  1  Lev.  109;  T. 
Baym.  80  ;  S.  C.,  nom.  Knight  v. 
Bunkly,  and  Kitchin  v.  Bunkley,  1 
Keb.   665.   572.      Pyot  v.  Lady  St. 


John,  Cro.  Jae.  329 ;  S.  C.  in  error, 
2  Bolstr.  102,  numbered  in  report  1 12, 
by  mistake.  Twynam  v,  Piekard,  2 
Bam.  &  Aid.  105.  Bally  v.  WeDfl^ 
Wibn.  341.  346. 

(tt)  Lee  V,  Arnold,  4  Leon.  27. 
Winter's  case,  3  Dy.  308,  b.  Ap- 
powel  i;.  Monnoux,  aemb.  S.  C.  Mo.  97. 

(ps)  Lee  V,  Arnold,  4  Leon.  27. 

(y)  Ibid. 
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not  considered  to  be  within  the  statute  {z) ;  but  in  the  case 
of  Glover  v.  Cope  {a),  after  two  solemn  arguments^  Holt,  C.  J., 
and  the  Court  of  King's  Bench,  came  to  a  contrary  con- 
clusion, by  determining  that  the  grantee  of  the  reversion  of 
copyhold  lands  was  within  the  intention  and  the  equity  of 
that  statute,  which  they  said  was  a  remedial  law,  and  of 
great  and  universal  use,  and  absolutely  necessary  as  well  for 
copyholdb  as  others,  and  that  by  this  construction  of  the 
statute  no  prejudice  could  arise  to  the  lords  of  copyhold 
manors ;  and  that  the  only  reason  why  copyhold  lands  had 
been  a^udged  not  to  be  within  the  purview  of  other  statutes 
which  contained  general  words  was  because  of  the  respect  to 
the  lord's  prqudice. 

And  Sir  John  Leach,  M.  B.  has  recognised  the  authority 
of  this  case  {b). 

An  execution  creditor  is  not  entitled,  as  grantee  of  the 
reversion,  to  rent  falling  due  between  the  delivery  of  the  writ 
of  elegit  to  the  sheriff,  and  the  inquisition  (c). 

Where  a  husband  and  wife  (A.  and  B.)  seised  in  right  of  the 
wife  of  an  undivided  moiety  of  land,  and  another  party  (C.) 
seized  of  the  other  undivided  moiety,  concurred  in  a  lease, 
and  the  lessee's  covenants  were  entered  into  with  the  husband 
and  C,  it  seems  to  have  been  considered  that  the  covenants 
would  not  run  with  the  land  in  favor  of  an  assignee  of  C, 
who  had  purchased  the  interest  of  A.  and  B.,  at  least  without 
an  averment  that  the  breach  was  committed  in  the  lifetime 
of  A.  (d). 

It  was  formerly  a  rule  of  universal  application,  that,  to 
bring  himself  within  the  operation  of  the  act,  the  grantee 


(«)  Beal  V.  Brasier,  Cro.  Jac.  305;  Salk.  185;  Comb.  385. 
S.  C,  nom.  Brasier  v.  Beale^  YoIy.         (5)  Whitton  v.  Peacock,  3  Myl.  Sc 

222 ;    Brownl.  &  Grold.   149.    Swin-  K.  325 ;  S.  C.  in  a  further  stage,  2 

ncrton  v.  Miller,  Hob.  177,  per  Ho-  Bing.  N.  C.  411 ;  I  Hodg.  376. 
bart ;  and  see  Piatt  v.  Plominer,  Cro.         (c)  Sharp  v.  Key,  8  Mees.  &  Wei. 

Car.  24.  379. 

(a)  Glover  v.  Cope,    Carth.  205  ;         (d)  Wootton  v,  Steffenoni,  12  Mees. 

S.  C.  3  Ler.  326;  4  Mod.  80;  1  Show.  &  Wei  129. 
284;  Skin.  296.  305;  HoH,  159  ;   1 
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must  have  taken  the  very  reversion  under  which  the  rdation 
of  lessor  and  lessee  subsisted.  And^  therefore,  if  lessee  for 
years  underlet,  and  the  reyersioner  paramount  purchased  the 
mesne  reversion  of  the  first  lessee,  or  if  the  first  lessee  pur* 
chased  the  immediate  reversion  paramount,  in  neither  case 
could  the  porchaser  maintun  an  action  for  the  rent  of  the 
underlessee,  the  reversion  to  which  the  rent  was  incident 
being  destroyed  by  its  union  with  the  reversion  paramount  (e). 

But  the  rule  operated  in  these  instances  with  so  much 
hardship  that  the  legislature  interfered,  and  enacted  (/),  that 
where  the  reversion  of  any  land  expectant  on  a  lease  should 
be  merged  in  any  remainder  or  other  reversion  or  estate,  the 
person  entitled  to  the  estate  into  which  such  reversion  should 
have  merged,  his  heirs,  executors,  administrators,  successors, 
and  assigns,  should  have  and  enjoy  the  like  advantage, 
remedy,  and  benefit,  against  the  lessee,  his  heirs,  successors, 
executors,  administrators,  and  assigns,  for  non-payment  of 
the  rent,  or  for  doing  of  waste  or  other  forfeiture,  or  for  not 
performing  conditions,  covenants,  or  agreements,  contained 
and  expressed  in  his  lease,  denuse,  or  grant,  agaiMt  the  lestee, 
farmer,  or  grantee y  his  heirs,  successors,  executors,  adndms^ 
traiors,  and  assigns,  as  the  person  who  would  for  the  time 
being  have  been  entitled  to  the  mesne  reversion  which  should 
have  merged  would  or  might  have  had  and  enjoyed  if  such 
reversion  had  not  been  merged. 

This  enactment,  however,  was  open  to  much  objection. 
It  made  no  provision  for  preserving  the  lessee's  rights  as 
against  the  reversioner  in  whose  estate  the  mesne  reversion 
might  merge ;  nor  did  it  extend  to  the  case  of  a  superior 
reversion,  which  absorbed  that  immediately  expectant  on  the 
lease,  being  itself  merged  in  a  reversion  paramount.    And, 

(e)  Le  Seignor  Thre'r  v.  Barton,  Mo.  745 ;  S.  C.  5  Mo.  &  Pa.  785.  Wootley 
94.  Burleigh  v.  Braga^  cited,  2  Bol.  245.  v,  Gregory,  2  Yo.  &  Jenr.  536.  Thorn 
Chaworth  v.  Phillips,  Mo.  876.  Bkusk-  v.  Woollcombe,  3  Bam.  &.  AdoL  586. 
Bton  V.  Heap,  Godb.  279.  Webb  «.  (/)  7  &  8  Vict  c.  76.  a.  12,  « An 
Rossell,  3  Term  Rep.  393.  Stokes  v,  act  to  simplify  tho  transfer  of  pro- 
Russell,  3  Term  Rep.  678;  S.  C.  1  Hen.  perty.** 
Blac.  562.    Burton  v.  Barclay,  7  Bing. 
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moreover^  the  Irords  in  italics  were  perfectly  unintelligible. 
The  clause  was,  therefore,  repealed  by  8  and  9  Vict.  c.  106, 
which,  in  lieu  of  it,  provides  {ff),  that  when  the  reversion  expect- 
ant on  a  lease,  made  either  before  or  after  the  passing  of  it,  of 
any  tenements  or  hereditaments  of  any  tenure  shall,  after  the 
1st  of  October,  1845,  be  surrendered  or  merge,  the  estate 
which  shall  for  the  time  being  confer  as  against  the  tenant 
under  the  same  lease  the  next  vested  right  to  the  same 
tenements  or  hereditaments,  shall,  to  the  extent  and  for  the 
purpose  of  presendng  such  incidents  to,  and  obligations  on, 
the  same  reversion,  as,  but  for  the  surrender  or  merger 
thereof  would  have  subsisted,  be  deemed  the  reversion 
expectant  on  the  same  lease. 

With  this  exception,  the  rule  above  noticed  is  in  full  oper- 
ation. And,  therefore,  if  a  conveyance  be  made  by  A.  to  B. 
and  his  heirs,  to  such  uses  as  C.  shall  appoint,  and  in  default 
of  appointment  to  C.  in  fee;  and  C.  make  a  lease  out  of  his 
seisin  to  D.,  and  afterwards  appoint  the  reversion  to  E. ;  as 
E.,  claimJTig  as  an  appointee,  takes  not  as  the  assignee  of  C, 
the  donee  of  the  power,  but  as  the  assignee  of  A.,  the  donor, 
it  foUows  that  E.  does  not  come  in  of  the  reversion  in  respect 
of  which  the  lease  subsists,  and,  consequently,  is  not  a  grantee 
of  the  reversion  under  the  statute  (A). 

So,  where  a  copyholder  in  fee,  without  surrendering  his 
copyhold  to  the  use  of  his  will  (i),  devised  it  to  A.  in  fee,  who 
was  admitted,  and  surrendered  to  the  use  of  B.,  who  was  ad- 
mitted, and  devised  it  to  C,  who  leased  it  to  D.,  and  the  heir 
of  the  original  devisor  afterwards  surrendered  to  the  use  of 
C,  it  was  held  that  a  purchaser  from  C.  could  not  sue  the 
lessee  on  the  covenants  contained  in  the  lease  {k). 


(g)  6&9  Vict  c.  106.  8.  9. 

(A)  RMch  V.  Wadham,  6  East, 289; 
a  C.  2  Smith,  376. 

(t)  Thia  was  before  the  passing  of 
the  act  of  55  Geo.  3.  c.  192,  which  ren- 
dered a  surrender  to  the  use  of  a  wiU 
unnecessary. 

(k)  Whitton  v.  Peacock,  2  Bmg.  N.  C. 
ill ;  S.  C.  1  Hodg.  376 ;  S.  C.  in  Equity, 


8  Myl.  &  K.  325;  and  see  Webb  v, 
Russell,  sup.  The  marginal  abstract 
of  Whitton  V.  Peacock  in  2  Bing.  N.  C, 
where  the  lessor  is  described  as  having 
8X1  equitable  estate,  is  not  correct,  as 
the  lessor  had  in  fact  no  estate  what- 
ever. See  Gouldsworth  v.  Knights, 
1 1  Mees.  &  Wei.  343.  Hodges,  in  his 
report,  has  fallen  into  the  same  mistake. 
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So,  if  oue  make  a  lease,  and  afterwards  sell  the  reversion  to 
another,  having  granted  it  in  the  interval  to  a  mortgagee,  the 
purchaser  cannot  sue  the  lessee  on  his  covenants;  as  the  legal 
estate  of  the  reversion,  to  which  the  rent  and  covenants  are 
incident,  is  in  the  mortgagee,  and  the  purchaser  has  an  equi- 
table estate  only  (/). 

In  like  maimer,  a  tenant  holding  for  a  term  of  years  under 
an  instrument  professing  to  be  a  lease,  but  which  in  fistct, 
though  executed  by  the  lessee,  is  not  executed  by  the  lessor, 
is  not  liable,  at  the  suit  of  a  devisee  for  life  under  the  lessor, 
for  a  breach  of  covenant  contained  in  the  deed,  the  devisee 
not  being  an  assignee  of  the  reversion  to  which  the  covenants 
in  the  instrument  declared  upon  are  annexed  (m).  In  such 
a  case,  one  of  two  consequences  follows  from  the  non-execu- 
tion of  the  deed  by  the  lessor ;  either  the  covenants  in  the 
lease  are  void,  on  the  groimd  of  their  being  entered  into 
in  contemplation  of  a  lease  for  a  certain  term  of  years, 
which  fails  (n) ;  or,  supposing  the  lease  not  to  be  essen- 
tial to  the  validity  of  the  covenants,  still,  as  they  are  an- 
nexed to  a  reversion  expectant  upon  a  mere  lease  at  wiU, 
such  only  being  the  interest  that  passes  to  the  lessee  by 
the  parol  demise  of  the  lessor,  implied  by  his  assent  to 
the  holding ;  the  tenancy  determines  by  the  death  of  the 
lessor;  and  in  either  view  of  the  case  the  plaintiff  cannot 
recover  (o). 

Persons  claiming  in  the  post  by  act  of  law,  as  the  lord  by 
escheat,  for  forfeiture  on  mortmain,  or  the  like,  are  under 
the  same  disability  (/>). 

But  a  bargainee  of  a  reversion,  by  deed  indented  and 
enrolled,  though,  according  to  Coke  (;),  not  in  the  per  by 

(0  The  Mayor,  &c.  of  Carlisle  v.  Com.  Dig.  Covenant,  (F);  &  Rose  «. 

Blamire,  8  East,  487.    Wilkins  v.  Fry,  Poulton,  2  Bam.  &  Adol.  831.    See, 

1  Meriv.  266.      Balls  v.  Margrave,  however,  Cooch  v.  Goodman,  2  (^  B. 

3  Beav.  284.  580;  S.  C.  2  Ga.  &  Dav.  159. 

(m)  Cardwell  v,  Lucas,  2  Mees.  &  (o)  Cardwell  v.  Lucas,  sup. 

WeL  1 1 1 ;  S.  C.  2  Gale,  203.  (p)  Co.  Lit  215,  b. 

(n)  Acoordiug  to  the  doctriue  laid  (q)  Co.  Lit.  215,  b. 
down  in  Soprani  v.  Skun*o,  Yelv.  18. 
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the  bargainor,  is  an  assignee  within  the  statute  (r) ;  and  so  is 
cestui  que  use  («).  A  devisee  of  the  reversion  is  also  an 
assignee  within  the  statute  (/).  And,  in  like  manner,  where 
a  will  was  made  to  the  use  of  A.  for  life,  with  remainder  to 
B.  for  Ufe,  with  remainders  over,  and,  in  pursuance  of  a 
power,  A.  leased  to  C,  who  covenanted  with  A.,  his  heirs 
and  assigns,  for  payment  of  the  rent  to  him,  and  to  such 
other  person  as  should  be  entitled  to  the  freehold,  &c.,  the 
court  held,  that,  as  the  lessee,  in  contemplation  of  law, 
derived  his  interest  from  the  donor,  and  not  from  the  donee, 
of  the  power,  and  as  the  plaintiff,  B.,  came  in  as  second 
tenant  for  life  under  the  will  of  the  donor,  he  stood  in  the 
relation  of  assignee  to  the  donor,  and  consequently  might 
maintain  an  action  of  covenant  against  the  lessee  for  rent 
accruing  after  A/s  decease  («). 

So,  where  one  devised  to  his  son  for  life,  with  power  of 
leasing  for  twenty-one  years  in  possession,  and  gave  his 
executors  a  power  to  raise  money  by  mortgage  of  his  real 
estate  in  fee  or  for  years,  and  the  son  in  1812  granted  a  lease 
to  one  Clement  for  ninety-nine  years,  if  he  (the  son)  should  so 
long  live,  and  afterwards  in  1814,  by  virtue  of  his  power, 
appointed  the  premises  to  the  defendant  for  twenty-one  years 
in  possession,  and  the  executors  afterwards  appointed  them 
to  the  plaintiff  for  1000  years  by  way  of  mortgage,  it  was 
determined,  that  the  leasing  power  given  to  the  tenant  for 
life  was  not  suspended  by  the  lease  of  1812,  so  far  as  regarded 
the  mortgagee,  and  that  the  mortgagee  had  the  immediate 


(r)  Ibid.  Appowelv.  MoimouZyMo. 
97;  Winter's  cMe,  temb,  S.  C.  3  Dj. 
308,  b.  8  Co.  92,  a.  Lee  v.  Arnold, 
i  Leon.  29. 

(«)  Co.  lit  215,  a.  b. 

(t)  Maebel  v.  Donton,  2  Leon.  33; 
S.  C.  Ow.  54.  91.  Roe  dem.  Bamford 
V.  Hayley,  12  East,  464-6.  Sampson 
V.  Easterbj,  9  Bam.  &  Cres.  505 ;  S.  C, 
in  error,  6  Bing.  644 ;  1  Crompt  A 
Jenr.  105;  4  Mo.  &  Pa.  601. 

(«)  Isherwood  v.  Oldknow,  3  Maa. 


A  Selw.  382.  Whitlock's  case,  8  Co. 
69,  b.  The  decision,  however,  of  Isher- 
wood V.  Oldknow  seems  at  Tariance 
with  Lord  Eldon's  position,  that  an 
action  of  covenant  conld  not  be  brought 
bj  him  in  whose  favor  a  covenant  was 
made,  as  well  as  bj  him  in  whose  name 
it  was  made;  Ex  parte  Peele,  6  Ves. 
604.  Ex  parte  Richardson,  14Ves.  187. 
Colhns  V.  Plumb,  16  Ves.  445.  Gilbj 
V.  Coplej,  3  Lev.  138.  140.  But  see 
now  8  5c  9  Vict  c.  106.  s.  5. 
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reversion  in  him,  and  might  sae  upon  the  coyenaats  con- 
tained in  the  lease  of  1814*  {a). 

We  maymention  in  this  place  that,  by  the  Statute  of  8  &  4 
W.  i,  c.  74  (y),  the  rents  and  profits  of  the  lands  of  a  bank« 
rupt  tenant  in  tail  until  disposition,  or  until  it  shall  be 
ascertained  that  such  disposition  shall  not  be  required  for 
the  bankrupt's  creditors,  are  to  be  received  by  the  assignees 
for  the  benefit  of  the  creditors ;  and  that  the  assignees  axe 
empowered  to  proceed  by  action  of  debt  for  recovering  such 
rents  and  profits,  or  to  distrain  for  the  same,  &c. ;  and  also 
to  enforce  the  observance  of  all  covenants,  conditions,  and 
agreements,  in  respect  of  the  lands,  and  of  the  rents  and 
profits  thereof,  and  of  entry  into  and  upon  the  same  lands 
for  the  non-observance  of  any  such  covenant,  condition,  and 
agreement,  and  of  expelling  the  tenants  thereof,  and  thereby 
determining  the  estate  of  the  persons  who  shall  not  have 
observed  such  covenants,  conditions,  and  agreements,  as  the 
bankrupt  would  have  had  in  case  he  had  not  been  adjudged 
a  bankrupt :  And  it  is  provided,  that  the  clause  shall  apply  to 
all  lands  held  by  copy  of  court  roll ;  but  shall  only  apply  to 
those  lands  of  any  other  tenure  which  any  commissioner 
acting  in  the  execution  of  the  fiat  might  have  power  to 
dispose  of  under  the  act  after  the  bankrupt's  decease. 

The  right  of  the  grantee  of  the  reversion  to  maintain  an 
action  of  covenant  against  the  lessee,  or  his  executors,  will 
not  be  defeated  by  the  lessee's  assignment  (z)  or  under- 
letting (a)  of  the  premises;  nor  wiU  the  death  of  a  person  on 
whose  life  the  reversion  is  granted  prejudice  the  grantee's 
remedy,  provided  the  right  of  action  accrue  before  the  death. 
Therefore,  where  a  party  seised  in  fee  demised  certain  pre- 
mises  for  years,  and  afterwards  granted  his  reversion  to  a 

(x)  Bringloe  v,  Goodson,   4  Bing.  land,  Cro.  Jm.  399.  521;  &  C.  1  RoL 

N.  C.  726;  S.  C.  6  Scott,  502;  1  Am.  359;  3  Bnlstr.  163.    Harley  v.  King, 

322.  2  Crompt  Mees.  ft  Ro6.  18.    Thecaae 

(y)  3  &  4  W.  4.  e.  74.  a.  67.  of  Humble  v.  OliTer,  Poph.  55;  S.  C, 

(z)  Anon.  Godb.  270.  pi.  378.  Thurs-  nom.  Humble  «.  Glorer,  Cro.  Eliz.  328; 

by  V.  Plant,  1  Sid.  402.     Edwards  v.  Gonldsb.  182;  Mo.  351,  was  in  debt. 
Morgan,  3  Lev.  233.    Bret  v.  Cumber-         (a)  Bromo  v,  Hore,  Cro.  Eliz.  €33. 
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woman  for  life^  who  granted  it  over  to  a  man  for  forty  years^ 
if  she  should  so  long  live^  and  alEter  rent  had  become  due  the 
woman  died^  it  was  held^  that  an  action  might  be  maintaiiied 
by  the  grantee  for  the  forty  years^  notwithstanding  the  death 
of  the  cestui  que  vie^  the  covenant  having  been  broken,  and 
his  right  of  action  having  accrued,  before  his  estate  deter- 
mined by  the  death  of  the  cestui  que  vie  {b). 

If  the  reversion  expectant  on  a  lease  be  conveyed  to  one 
pour  autre  vie,  in  an  action  of  debt  for  rent,  he  must  aver,  or 
it  must  appear  by  some  necessary  implication,  that  the  cestui 
que  vie  was  alive  when  the  rent  accrued  due  (c). 


(b)  Athowe  V.  Hemlng,  1  HoL80-2,  (o)  Fryer  v.  Coombe,  11  AdoL  & 

4th  point;  S.  C,  nom.  Attoe  v.  Hem-  EU.  403;  S.  C.  4  Per.  &  Dav.  119. 120, 

rnings^  2  Bulstr.  281 ;  S.  C,  nom.  Alfo  n.  (a)    Wootton  v.  Steffenoni,  12  Mees. 

V.  Henning,  Ow.  151.  &  Wei.  129.  134. 


400  DURATION  OF  LIABILITY  UNDER  THE  COVENANTS.  [Part  VI. 


CHAPTER  V. 

OF  THE  EFFECT  PRODUCED  ON  THE  TENANCY  BY  THE 
LESSEE'S  ASSIOmiENT  DURING  LIFE  OF  HIS  TERM ;  CON- 
SIDERED WITH  REFERENCE  AS  WELL  TO  THE  RIGHTS  AS 
THE  LIABILITIES  OF  THE  ASSIGNEE  ;  AND  OF  THE  PRIN- 
CIPLES ON  WHICH  COVENANTS  RUN  WITH  THE  LAND. 


T 


HE  transfer  of  the  lessee's  interest  to  another  carries 
with  it^  as  before  observed  (a)^  the  privity  of  estate^  and 
privity  of  contact  in  respect  of  estate,  previously  subsisting 
between  the  lessee  and  lessor.  The  term  privity  of  contract 
in  respect  of  estate  is  used,  because  it  is  not  to  be  understood 
that  all  the  engagements  forming  the  subject  of  particular 
provision  in  the  lease  follow  the  devolution  of  the  term ;  for 
such  as  are  collateral  to  the  lessee's  interest  are  unaffected 
by  the  transfer,  and  confer  neither  right  nor  impose  liability 
on  the  assignee.  It,  therefore,  becomes  necessary  to  ascer- 
tain in  what  cases  these  rights  and  liabilities  will  pass  with 
the  estate,  or,  to  use  the  more  technical  expression,  will  ran 
with  the  land,  and  to  point  out  the  principles  of  the  distinc- 
tions that  have  been  established. 

In  Spencer's  case  (6),  decided  in  the  reign  of  Queen 
Elizabeth,  and  from  that  time  to  the  present  invariably 
recognized  as  the  leading  authority  on  the  subject,  these 
distinctions  were  first  taken;  and  we  find  that  in  some  cases 
the  charge  and  benefit  of  the  covenant  will  devolve  on  the 
assignee  whether  he  be  expressly  named  or  not :  that  is 
whether  the  lessee  covenant  for  his  assigns,  as  well  as  for 
himself,  or  not ;  in  other  cases,  that  the  covenant  will  not  pass 

(a)  Ante,  p.  361  of  this  Tolume.  (5)  Spenoer^s  caae^  5  Co.  16,  a.; 
Cortia  V.  Spitty,  1  Bing.  N.  C.  756.  760;  confirmed  bj  Bally  v.  V^elk,  3  Wife. 
a  C.  1  Hodg.  163.  26.  27  ;  S.  C.  WUm.  341. 
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to  the  assignee  unless  lie  be  expressly  named ;  and  thirdly, 
that,  in  some  instances,  neither  the  charge  nor  benefit  of 
the  covenant  will  pass  with  the  term,  although  he  be  expressly 
named. 

This  is  the  result  of  three  roles  laid  down  in  Spencer's 
case.  We  may  now  proceed  to  examine  them  separately, 
showing  their  application  to  cases  of  more  modem  determi- 
nation ;  premising,  however,  that  covenants  which  being 
entered  into  by  the  lessee  fall  as  charges  on  his  assignee, 
will,  if  entered  into  by  the  lessor,  &31  as  charges  on  the 
grantee  of  the  reversion;  and  that  where,  on  the  one  hand, 
the  grantee  of  the  reversion,  may  maintain  an  action  against 
the  lessee,  or  his  assignee,  there,  on  the  other,  mutatis 
mutandis,  an  action  may  be  maintained  by  the  lessee,  or  his 
assignee,  against  the  grantee  of  the  reversion.  In  other 
words,  the  rights,  liabilities,  and  remedies,  are  reciprocal, 
and  attach  on  the  term  on  the  one  part,  and  on  the  reversion 
on  the  other,  until  the  expiration  or  sooner  determination  of 
the  tenancy. 

First,  then,  it  was  resolved,  that  when  a  covenant  extends 
to  a  thing  in  esse,  parcel  of  the  demise,  the  thing  to  be  done 
by  force  of  the  covenant  is  guodammodo  annexed  and  appur- 
tenant to  the  thing  demised,  and  will  go  with  the  land,  and 
bind  the  assignee,  although  he  be  not  bound  by  express 
words.  As  if  the  lessee  covenants  to  repair  the  houses 
demised  to  him  during  the  term,  that  is  parcel  of  the  contract, 
and  extends  to  the  support  of  the  thing  demised;  and, 
therefore,  is  qnodammodo  annexed  and  appurtenant  to  houses, 
and  will  bind  the  assignee,  although  he  be  not  bound  ex- 
pressly by  the  covenant.  Here  it  will  be  perceived  that  the 
houses,  being  in  esse,  constitute  what  is  technically  termed 
parcel  of  the  demise ;  the  case  differing  in  this  respect,  as  we 
shall  see  presently,  from  a  covenant  to  repaii*  houses  agreed 
to  be  built  at  a  future  day  on  the  land  demised.  A  covenant  to 
leave  the  demised  premises  in  repair  is  of  the  same  kind  as  a 

VOL.  !!•  n  D 
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covenant  to  reptdr  them  (c) ;  fmd  the  casea  in  the  note  {d) 
below  are  to  the  like  effect. 

Upon  the  same  principle^  covenants  entered  into  by  the 
lessee  relative  to  the  payment  of  the  rent  {e),  the  mode  of 
cultivating  (/),  occupying  (^),  or  trading  upon  (A)  the  pre- 
mises ;  or  by  the  lessor  for  the  title  to^  or  quiet  enjoyment 
of  (i),  or  for  further  assuring  (*),  the  premises  demised;  for 
supplying  them  with  water  (I) ;  for  the  renewal  of  the  lease  (m); 
for  granting  to  the  lessee  so  many  estovers  as  will  repair, 
or  as  he  shall  bum  within^  his  house  during  the  term  (n) ; 
for  payment  for  hay  and  straw  left  upon  the  demised 
premises  at  the  expiration  of  the  term  (o) ;  will  run  with  the 
land,  although  the  assigns  be  not  expressly  named. 

A  covenant  in  a  mining  lease  that  the  lessor  shall  be  at 
liberty  to  use  the  ropes,  &c.,  to  descend  into  the  mines,  to 
view  them,  &c.,  will  also  run  with  the  reversion  in  &vor  of 
an  assignee  (p). 


(c)  Mstoes  l^  W^stwood,  Crow.Elli. 
699. 617 ;  S.  C,  nom.  Mathurb  V.  Weet- 
roray^  Mo.  627. 

(d)  llieDeui  and  Chapter  of  Wlnd- 
soT^a  case,  6  Co,  24,  a. ;  S.  C,  nom.  Hide, 
or  Hyde,  v.  Dean  and  Canons  of  Wind- 
sor, Mo.  399 ;  Cnx  Eliz.  467,  (the  paging 
in  Cro.  Eliz.  from  467  to  472,  both  i»- 
duded,  18  by  mistake  repeated;  the  467 
aboTQ  refers  to  the  2nd  page  of  that 
number,)  662.    Kitehin  v.  Compton, 

1  Sid.  167;  S.  G.,nom.  Kitchin  v.  Buck- 
ley, T.  Raym.  80;  1  Lev.  109;  1  Keb. 
666. 672.  Bnckley  v.  Pirk,  I  Salk.  316, 
Conan  v.  Kemise,  W.  Jo.  246;  S.  C, 
nom.  Congham  v.  EJng,  Crow  Csr.  221. 
Tlhiey  v,  Norris,  1  Ld.  Raym.  668; 
S.  C.  1  Salk.  309;  Carth.  619. 

(€)  Parker  v.  Webb,  3  Salk.  6.  For- 
tor  V.  Swetnam,  Sfy.  406.  Sb&femon 
«.  Lambard,  2  East,  676.  Vyvyan  v, 
Arthur,  1  Bam.  &  Gres.  410. 416;  S.  C. 

2  Dow.  &  By.  670.  676. 

</)  Cookson  9,  Coek,  Cra  Jae.  126. 
Sailv.Kitchingham,10Mod.l68.  And 
see  Hughes  v.  Bichman,  Cowp.  126. 
BaUy  V.  Wells,  3  Wils.  26.  32;  S.  C. 


Wihn.  341.  362. 

(g)  Tatemo.Chaplm,2H.Blacl33. 
And  see  Chickeley's  case,  Dy.  79,  a. 

(ky  Mayor  of  Gon0Btonv.PattiBOD, 
10  East,  130.  136-8. 

(0  Lewisv.  Campbell,  8  Tannt  715; 
&C.  3  J.  B.  Mo.  36;  CunpbeD «.  LewiSi 
S.  C.  m  exTor,  3  Bam.  &  Aid.  392. 

(k)  Middlemorev,Gooda]e,Gr9.Car. 
503;  S.  C.  W.  Jo.  406. 

(0  Jonidain  v.  Wilsos,  4  Bsra.  ft 
Aid.  266. 

(m)  Isteed  v.  Stoneley,  1  And.  82, 
pi.  148.  Anon.  Mo.  169.  pL  900.  BaBy 
V.  Wells,  3  Wils^  26.  29;  S.  a  Wilm. 
341 .  846.  Vernon  v.  Smith,  6  Bam.  & 
Aid.  1. 11.  Fnmlval «.  Grew,  3  Atk. 
8a88.  Roed6m.Bamfard«.Hayley, 
12  East,  464. 469.  Shnpson  v.  Clayton, 
6  Scott,  469;  &  C.  1  Am.  299;  2  Jar. 
892.  Dowager  Dooheas  of  Ghandoi  «. 
Brownlow,  2  Bidgew.  P.  C.  346.  410. 

(n)  Spencer's  case,  6  C6.  17,  h. 

(o)  BoyeBf.Hew«tson,2Scott,831; 
S.  C.  2  Bmg.  N.  C.  676. 

(p)  Bradbume  V.  Botfield,  14  Mees. 
&  WeL  659.  673. 
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So^  a  covenant  to  insate  tlie  demised  premiaes^  coupled 
with  a  provision  for  applying  the  insurance  money  in  rein- 
stating them,  in  case  of  fire,  will  ran  with  the  land  (;}.  So 
will  a  covenant  to  insure,  unaccompanied  by  such  a  provision, 
if  the  premises  lie  within  the  limits  comprised  in  the  weekly 
biUs  of  mortality;  for  the  act  of  14  Oeo.  8,  c  78.  s.  88, 
empowers  insurance  offices,  at  the  request  of  the  owners  of 
buildings  ii^ured  by  fire,  to  cause  the  insurance  money  to 
be  expended  in  repairs,  thus  rendering  it  compulsory  on  the 
lessee  to  have  the  money  so  expended,  and  placing  the  lessor 
in  the  same  situation  as  if  the  covenant  had  been  to  repair 
or  rebuild  in  case  of  damage  by  fire  (r).  It  is  apprehended, 
however,  notwithstanding  the  remark  of  Mr.  Justice  Best, 
apparently  to  the  contrary  («),  that  a  mere  covenant  to  insure 
premises  not  lying  within  the  limits  just  referred  to,  unac- 
companied with  a  stipulation  for  applying  the  insurance 
money  to  their  restoration,  will  not  run  with  the  land,  no 
legal  process  being  available  to  the  lessor  to  enable  him  to 
obtain  possession  of  the  produce  of  the  policy. 

So  again,  where  a  parly  seised  of  a  piece  of  land  and  a 
mill  made  a  lease  of  the  land,  habendum  to  the  lessee,  yield** 
ing  certain  rents,  and  also  doing  suit  to  the  mill  of  the  lessor, 
his  heirs  and  assigns,  by  grinding  all  such  com  there  as 
should  grow  on  the  demised  premises  during  the  term,  and 
the  lessor  devised  the  mill  and  the  reversion  of  the  premises 
in  lease  to  the  plaintiff,  the  court  held,  that,  so  long  as  the 
mill  and  the  reversion  of  the  land  continued  united  in  the 
same  person,  an  action  of  covenant  might  be  maintained  by 
him,  at  common  law,  on  the  covenant  implied  from  the 
reddendum,  which  was  in  the  nature  of  a  covoiant  to  render 
a  rent  (/)• 

(g)   Vemon  v.  Smith,  5  Bam.  &  Ores.  410;  S.  C.  2  Dow.  &  Ry.  670. 

AUL  1.  Lord  Uxbridge  v.  Staveland,  1  Vea.  56. 

(r)  Ibid.  Hamleyv.HendoB,  l2Mod.327.  And 

(f)  6  Bam.  &,  Aid.  9.    S«e  this  dis-  see  Harper  v.  Burgh,  2  Ley.  206;  S.  C, 

eosBedy  ante,  p.  226  et  teq.  of  this  nom.  Harper  v.  Bird,  T.  Jo.  102;  & 

Tohone.  Sampson  v.  Easterby,  9  Bam.  Sl  Ores. 

(0  Vyvyan  v,  Arthur,  1  Bam.  &  505;  Easterby  v.  Sampson,  S.  G.  in 
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So,  where  a  lessee  covenanted  with  his  lessor  that  if  he 
(the  lessee)  should  grind  grain  growing  on  the  premises 
demised  to  him  at  any  mill  save  the  mill  belonging  to  the 
lessor,  he  would  pay  him,  his  executors,  &c.,  5*.  a  barrel  for 
grain  so  ground,  as  if  the  same  had  been  due  for  rent,  it 
was  held  that  the  covenant  would  run  with  the  reversion  (u). 

Lord  Brougham,  in  commenting  on  the  decision  in  Vyvyan 
V.  Arthur,  said  {w)  :  '^  It  is  difficult  to  reconcile  this  decision 
with  Spencer's  case,  and  the  others,  which  hold,  that  the 
thing  to  be  done  must  be  on  the  demised  premises ;  and  it  is 
equally  difficult  to  avoid  a  suspicion  that  the  peculiar  nature 
of  the  thing  in  question,  grinding  at  a  mill  of  the  lessor, 
had  some  influence  upon  the  court  in  supporting  the  cove- 
nant as  real»    The  familiar  idea  of  a  lord's  mill,  and  of  the 
mill-service  due  from  the  soke,  not  unnaturally  mixes  itself 
with  the  consideration  of  such  cases,  and  leads  one  to  forget 
for  the  moment  the  origin  of  that  service,  in  the  feudal 
relation  of  the  lord  of  the  mill  and  the  manor,  and  the 
tenants  of  the  manor.     Accordingly,  the  court  speaks  of 
^rent  service,'  and  says  that  this  was  in  the  nature  of  such 
a  render.    Perhaps  cases  might  be  put  in  which  a  covenant 
by  {w)  the  lessee  would  not  have  been  so  certainly  held  real. 
Suppose  it  had  been  to  carry  all  the  cattle  or  poultry  raised 
on  the  farm  to  market  where  the  lessor  had  pickage  and 
stallage,  or  to  purchase  all  doth  used  upon  it  at  the  lessor's 
shop.     It  is  not  necessary  for  supporting  the  view  I  take  of 
the  case  at  bar,  to  determine  whether  in  a  lease  such  cove- 
nants would  have  been  collateral ;  but  it  would  probably  (y) 
have  been  found  more  difficult  to  hold  them  real,  as  being  in 
the  nature  of  rent  service,  than  where  the  obligation  referred 
to  grinding  at  the  landlord's  miU." 


error,  6  Bing.  644;  I  Grompt  &  Jerv.  Brougham,  C,  298. 

105.  (x)  In  Mylne  A  Keen^s  report,  p. 

(«)  The  Bishop  of  Raphoev.Hawkes-  541,  it  is  printed  by  mistake*' to  the 

worth,  Hnds.  &  Bro.  606.  lessee.*'  It  is  6y  in  the  report  by  Cooper. 

(w)  Keppell  V.  Bailey,  2  Myl.  &  K.  (y)  So  in  both  reports  ;  but  Qy.  as 

517.  541 ;  S.  C.  Cooper^s  SeL  Ca.  temp,  to  the  omiasion  of  the  word  not. 
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In  the  case  of  Bally  v.  Wells  {z),  where  a  lessee  of  tithes 
covenanted  for  himself^  his  executors^  administrators,  and 
assiffnsy  not  to  let  any  of  the  farmers  of  the  land  out  of  which 
the  tithes  issued  have  any  part  of  the  tithes  without  the 
consent  of  the  lessor,  an  assignee  was  held  to  be  bound 
by  the  covenant ;  as  a  covenant  might  be  annexed  to  pass 
with  an  incorporeal  hereditament  as  well  as  with  a  corporeal 
one.  It  is  true  that  the  lessee  covenanted  expressly  for 
his  assigns ;  but  Lord  Chief  Justice  Wilmot,  in  pronounc- 
ing judgment,  remarked  {a),  that  if  the  covenant  had  not 
named  assifftis,  it  might  be  very  plausibly  argued  that  it 
would  have  bound  the  assignee,  as  a  covenant  to  repair,  or 
occupy  the  estate  in  any  particular  manner  prescribed  by 
the  lessor. 

So,  where  a  demise  was  made  of  the  customs  of  the  fairs 
and  markets  of  the  town  of  A.,  and  of  all  profits,  benefits, 
and  advantages  thereto  belonging,  at  a  certain  yearly  rent, 
which  the  lessee  covenanted  for  himself,  his  heirs,  executors, 
and  administrators,  with  the  lessor,  his  heirs  and  assigns,  to 
pay;  it  was  held,  that  an  assignee  of  the  lease  was  bound  by 
the  covenant  without  being  named  (£). 

Secondly,  it  was  resolved  in  Spencer's  case  (c),  that  when 
the  covenant  extends  to  a  thing  which  is  not  in  being  at  the 
time  of  the  demise,  it  cannot  be  appurtenant  or  annexed  to 
the  thing  which  hath  no  being ;  as  in  the  case  of  a  covenant 
by  a  lessee  to  bmld  a  wall  upon  part  of  the  land  demised ; 
there  the  covenant  concerns  a  thing  which  was  not  in  es^e  at 
the  time  of  the  demise  made,  but  to  be  newly  built  after,  and 
being  entered  into  by  the  lessee  for  himself,  his  executors  and 
administrators,  without  naming  his  assigns,  shall  bind  the 
covenantor,  his  executors  or  administrators,  and  not  the 
assignee ;  for  the  law  will  not  annex  the  covenant  to  a  thing 


I    ^ 


(f)  Bally  V,  WeUs,  3  Wils.  26;  S.  C. 
Wilm.  34 1.  Approved  of  in  The  Mayor 
of  Congleton  0.  Pattiaon,  10  East,  130. 
And  see  Brewer  0.  Hil^  2  Anstr.  413. 

(a)  Wilm.  349. 


(b)  Earl  of  Egremont  v.  Keene,  2  Jo. 
Ir.  Exeh.  307;  &  Lord  Lucan  v.  Gil* 
dea,  Ir.  K.  B.,  there  cited. 

(c)  Spencer's  case,  5  Co.  16,  a.  b., 
Ut  and  2nd  resolutions. 
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which  hath  no  being  (d).  But  it  was  resolved  {e),  that  if  the 
lessee  had  covenanted^  for  himself  and  his  assigns,  to  make  a 
new  wall  upon  some  part  of  the  thing  demised,  forasmuch  as 
it  was  to  be  done  upon  the  land  demised,  it  would  bind  the 
assignee;  for  although  the  covenant  extended  to  a  thing 
to  be  newly  made,  yet,  as  it  was  to  be  made  upon  the  thing 
demised,  and  the  assignee  was  to  take  the  benefit  of  it,  it 
should  bind  the  assignee  by  express  words* 

This  distinction  between  things  in  esie  and  things  not  in 
esse  at  the  time  of  the  demise,  thougb  somewhat  artificial, 
and  never  recognized  in  terms  of  approbation,  has  been 
followed  in  all  subsequent  cases  calling  for  its  application  (/). 
And,  accordingly,  where  a  lessee  covenanted,  for  himself  and 
his  assigns,  to  build  a  house  on  the  land  demised  by  such  a 
day,  and  to  keep  it  repaired,  and  after  the  day  an  action  of 
covenant  was  brought  against  the  assignee  for  not  repairing, 
who  pleaded  that  the  house  was  not  built  before  the  day, 
the  court  held  that  the  plea  was  a  negative  pregnant,  and 
bad  j  but  it  was  agreed^  that  the  covenant,  being  for  a  new 
thing,  would  not  have  bound  the  assignee,  unless  he  had 
been  expressly  named  {ff). 

So,  where  a  lease  contained  an  agreement,  that,  at  the 
end  of  the  term,  a  valuation  should  be  made  of  all  the  firuit- 
trees  and  bushes  then  on  the  premises  demised  which  should 
have  been  planted  by  the  lessee,  and  that  the  same  should 
be  delivered  up  to  the  lessor,  his  executors,  administrators, 
or  assigns,  at  the  appraised  price ;  and  the  lessor,  for  himself, 
his  executors  and  administrators,  covenanted  with  the  lessee 


(d)  Anon.  Mow  159.  pL  800  ;&  Smith 
V,  Arnold,  8  Sftlk.  4,  to  the  oontraiy, 
cannot  be  relied  on.  In  page  29  of 
S  Wik.  (BaUj  v.  WeUa,)  it  wonld  seem 
that  the  court  considered  an  assignee, 
not  named,  bound  by  a  covenant  to 
boild  <m  the  premises;  bnt,  according 
to  Wifanot*8  report,  p.  S49,  the  learned 
C.  J.  was  merely  elating  that  it  had 
been  so  held  in  Mo.  159,  and  not  ex- 
pressing Ikis  own  opinion  to  that  eifect. 


And  Wilson  statv,  p.  84,  that  the 
court,  in  Bally  v*  Wella^  adhered  to 
Lord  Coke's  opinion. 

(e)  2nd  resolution. 

(/)  See  the  Mayor  of  Congletaa  «. 
Pattison,  10  East,  185.  Sampson  «. 
Easterby,  9  Ban.  &  Ctes.  505;  Easl- 
erby  v.  Sampson,  S.  C.  in  error,  6  Bing. 
644;  1  Grompt  &  Jerr.  105. 

(g)  Anon.  12  Mod.  884,  case  643. 
Ck>clcson  V,  Coek,  Gro.  Jac  125. 
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to  pay  such  price  accordingly^  and  afterwards  assigned  his 
reversion^  and,  on  the  assignee's  refusing  to  comply  with  the 
agreement,  the  lessee  brought  his  action  of  covenant  against 
him;  the  court  held,  that,  as  the  subject  matter  did  not 
relate  to  a  thing  in  e$8e  at  the  time  of  the  demise,  and  the 
lessor's  asrigns  were  not  named  in  the  covenant,  the  defend* 
ant  was  not  liable  (A). 

The  case  of  Hemingway  t;.  Femandes  (i)  also  fell  within 
the  second  resolution  of  Spencer's  case.  By  articles  of 
agreement,  reciting  that  two  persons  of  the  name  of  Harter 
were  lessees  of  the  mines,  beds,  or  seams  of  coal  within  and 
under  certain  closes  adjoining  the  lands,  the  subject  of  the 
agreement,  the  plaintiff  agreed  to  let  to  the  Harters  such 
parts  of  the  said  lands  as  should  be  necessary  for  the  purpose 
oi  making  a  raQway  £rom  their  colliery  to  communicate  with 
another  railway,  called  the  Lake  Loch  Railway,  together  with 
full  Uberty  for  the  Harters,  their  executors,  administrators, 
or  oMigns,  to  make  such  railway  upon  and  over  the  said  lands 
for  the  carriage  and  convejrance  of  all  such  coal  as  should  at 
any  time  during  the  term  be  gotten  by  the  Harters,  their 
executors,  administrators,  or  assigns,  in  or  from  the  said 
colliery;  and  also  the  like  liberty  for  the  Harters,  their 
executors,  administraton,  or  assigns,  to  make  and  use  two 
whar&  or  staiths  adjoining  each  other  upon  such  part  of 
the  lands  of  the  plaintiff  on  the  south  side  of  the  loch 
adjoining  the  river  Calder  as  should  thereafter  be  pointed  out 
by  the  plaintiff,  his  heirs  or  assigns,  for  the  purpose  of  deli- 
vering such  coal  into  or  on  board  of  boats,  or  other  vessels 
at  that  point ;  at  the  yearly  rent  of  6/.  6^.  for  every  acre  of 
land  taken,  and  id,  a  ton  for  the  coals  raised  tcom  the 
colli^,  and  conveyed  by  the  railway.  The  Harters  for 
themselves^  their  executors,  administrators,  and  assigns, 
agreed  to  complete  the  railway  before  such  a  time,  and,  after 
completion,  that  they,  their  executors,  administrators,  and 

(h)  Grey  v.  Cathbertson,   2  Chit         (i)  Hemingway  v.  FemAndefl,  IS  dim. 
4S2;  S.  C.  4  Dong^.  551 ;  1  Sehr.  N.  P.     228. 
487,  lOih  edit. 
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assigns^  would  at  all  times  during  the  term  carry  and  convey 
all  such  part  of  the  coal  worked  from  the  colliery^  as  should 
be  intended  to  be  shipped^  or  for  water-sale^  upon  the  said 
railway^  to  the  said  deUvery-staith  or  wharf.  The  agreement 
contained  other  provisions^  in  some  of  which  the  assigns 
of  the  Harters  were  named ;  in  others^  not.  The  Harters, 
after  working  the  colliery^  and  using  the  railroad^  for  some 
years,  assigned  their  interest  in  both  to  the  defendants,  who, 
after  using  the  railroad  for  about  three  years  for  the  purpose 
aforesaid,  transported  large  quantities  of  coal  abroad  from 
their  colliery,  by  a  different  route,  and  denied  their  liability 
to  pay  the  2d.  a  ton  reserved.  But  the  court  held,  that  the 
word  assigns  in  connection  with  the  names  of  the  Harters 
referred  to  their  assigns  of  the  railway,  and  not  of  the  col- 
liery; that  the  case  fell  expressly  within  the  second  resolution 
in  Spencer's  case  {k),  and  bound  the  defendants  to  the  per- 
formance of  the  covenants  contained  in  the  agreement. 

In  Spencer's  case  it  was  farther  resolved  (/),  that  although 
the  covenant  be  for  the  lessee  and  his  assigns,  yet  if  the 
thing  so  to  be  done  be  merely  collateral  to  the  land,  and  do  not 
touch  or  concern  the  thing  demised  in  any  sort,  the  assignee 
shall  not  be  charged.  Thus,  where  the  lessee  covenants  for 
himself  and  his  assigns  to  build  a  house  upon  the  land  of  the 
lessor,  which  is  no  parcel  of  the  demise,  or  to  pay  any  colla- 
teral sum  to  the  lessor,  or  to  a  stranger  (m) ;  or  to  make  a 
communication  by  water  from  the  demised  premises,  through 
other  persons'  lands,  to  another  place,  to  facilitate  access  to 
a  market  (n) ;  in  none  of  these  cases  will  a  covenant  bind  an 
assignee. 

So,  where  a  lessee  of  land,  on  which  a  silk  mill  was  about 
to  be  erected,  covenanted  for  himself,  his  executors,  admini« 
strators,  and  assigns^  not  to  receive  to  work  in  the  business 
of  the  null  any  persons  legally  settled  in  any  other  parish, 

{h)  5  Co.  16,  b.  (m)  Spencer's  caae,  5  Co.  16.  Ma^o 

(0  2nd  reaolation.      And  see  the  v.  Buckhurst,  Cro.  Jac.  438. 

judgment  of  Holroyd,  J.,  in  Vernon  v,  {%)  The  Mayor  of  Congleton  v.  Pai- 

Smith,  5  Bam.  &  Aid.  1-7.  tison,  10  East,  138. 
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without  a  parish  certificate^  it  was  held^  that  the  covenant 
wonld  not  run  with  the  land^  or  bind  an  assignee  of  the 
premises^  although  named ;  for^  admitting  that  the  employ- 
ment of  strange  uncertificated  work-people  might  collaterally 
affect  the  lessors  as  to  other  lands  they  might  possess  in  the 
said  parish^  by  increasing  the  poor's-rate  upon  them^  yet  it 
could  not  affect  them  even  coUaterally  in  respect  of  the 
demised  premises  during  the  term  (o). 

So,  a  covenant  by  a  lessee  for  hunself,  his  executors, 
administrators,  and  assigns,  with  his  lessor,  from  time  to 
time  to  indemnify  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  where  the  demised  premises  were  situate, 
and  the  owners  and  occupiers  of  lands  within  the  parish, 
from  all  costs,  rates,  taxes,  assessments,  and  charges,  by 
reason  of  the  lessee,  his  executors,  administrators,  or  assigns, 
taking  an  apprentice  or  servant  who  should  thereby  gain  a 
settlement,  or  become  chargeable  to  the  said  parish,  was  held 
not  to  run  with  the  land  {p).  And  so  was  a  covenant  by  a 
lessee  that  he,  his  executors,  administrators,  or  assigns,  would 
grind,  at  the  plaintiff's  mill,  all  the  corn,  grain,  or  malt^ 
they  should  have  occasion  to  use  or  spend  {q) ;  though  Lord 
Hardwicke  said  (r),  that  had  it  been  covenanted  to  grind  aU 
the  com,  &;c.,  they  should  spend  ground,  it  might  relate  to 
the  premises,  and,  running  with  the  hind,  bind  the  assignee. 
Lord  Brougham,  however  («),  regarded  this  opinion,  obiter, 
and  faintly  stated,  as  but  a  slight  authority  for  the  latter 
proposition. 

In  like  manner,  it  has  been  determined,  that  a  covenant 
by  a  lessor  to  give  the  lessee  a  right  of  pre-emption  of  an 
adjoining  piece  of  ground,  in  case  the  lessor  should  receive 
an  advantageous  offer  for  it,  being  a  thing  collateral  to  the 
demised  premises,  will  not  run  with  them  in  favor  of  an 

(o)  The  Mayor  of  Congleton  v,  Pat-  (q)    Lord  Uxbridge  v.    Staveland, 

tison,  1 0  East,  1 30.    Keppell  v,  Bailey,  I  Yes.  56. 

2  My].  &  K.  517.  544;  S.  C.  Cooper's  (r)  Ibid. 

SeL  Ca.  temp.  Brougham,  C,  298.  (i)  Keppell  v.  Bailey,  2  Myl.  A  K. 

(p)  Walsh  V.  FiuseU,  6  Bing.  163;  517.  540;  S.  C.  Cooper's  Sel.  Ca.  temp, 

S.  C.  3  Mo.  &  Pa.  457.  Brougham,  C,  298. 
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assignee  of  the  lessee^  thougli  assigns  be  named  (/).  So^  if 
the  case  be  reversed^  and  the  lessee  covenant  to  give  pre-emp- 
tion of  oth^  land  to  the  lessor,  the  assignee  of  the  lessee, 
though  also  owner  of  the  other  land,  will  not  be  bonnd  hj 
the  covenant  {u).  And  if  the  case  should  call  for  a  decision, 
it  would  probably  be  held,  that  a  covenant  by  a  lessee  of  iron 
works,  for  himself,  his'execntors,  administrators,  and  assigns, 
with  his  lessor,  the  owner  of  a  neighbouring  lime-work  and 
railroad,  always  to  use  the  lime-work  and  rail-road  for  making 
iron  at,  and  carrying  it  from,  such  demised  iron  works,  would 
not  run  with  the  land  {x). 

It  is  apprehended,  though  the  authorities  are  not  decisive, 
that  a  covenant  by  the  lessee  of  a  wine-tavern  with  the 
lessor  to  keep  an  account  of  the  wine  sold,  and  to  pay  him  or 
his  assigns  80^.  for  every  tun  sold,  will  not  run  with  the 
land  (y). 

Whether  a  covenant  by  the  lessee  of  a  public  house,  for 
himself  and  his  assigns,  to  purchase  of  the  lessor  all  the 
beer  that  shall  be  consumed  on  the  demised  premises,  will 
bind  an  assignee,  has  long  been  questionable.  Lord 
Eenyon  {z)  and  Lord  Tenterden  {a)  declined  to  determine 
the  point,  it  not  bmng  necessary  to  do  so  with  reference  to 
the  cases  before  them;  Bayley,  J«,  however,  in  the  latter,  said, 
that  he  thought  it  would  be  very  difficult  to  show  that  it  was 
not  governed  by  the  Mayor  of  Congleton  v.  Pattison  (ft). 
And  in  the  late  caseof  Eeppell  v.  Bailey  (c).  Lord  Brougham 
declared  [d),  that  he  was  not  aware  of  any  decision  having 


(0  CkiD]Mmv.LettB0iD,6TMmt.S24; 
S.  C.  3  Manh.  1.  KeppeU  v.  Baikj, 
2  Myl.  &  K.  544;  S.  C.  Cooper*s  Sel. 
Oft.  temp.  Brongluuii,  C,  298. 

(tt)  Keppeil  V,  Bailey,  2  MyL  &  K. 
517.  544;  S.  C.  Ck^per's  Sel.  Ga..temp. 
Brougham,  C,  298. 

(x)  Keppen  V.  Bailey,  2  Myl.  Sl  K. 
517.  534.  546;  S.  C.  Coopei^s  SeL  Ca. 
temp.  Brougham,  C,  298. 

(y)  Anon.  Godb.  120,  case  140. 
Pnrfrey's  caae,  semb.  S.  C.,  Mo.  243. 
Gallies  v.  Budbery,  somb.  S.  C,  Cro. 


EU&62.  Bally«.WeIl0,8Wil8.26.83. 
And  see  James  «.  Blnnck,  Hardr.  88. 

(z)  Hartley  v.  Pdiall,  1  Peake,  131, 
and,  8rd  edit,  178. 

(a)  Doe  dem.  Calvwl  v.  Raid,  10 
Bam.  &  Gree.  849. 

(5)  Ante,  p.  408-9  of  this  Tobnne. 

{e)  KeppeB  if.  Bailey,  2  Mj^  Sl  E. 
517;  S.  C.  Cooper's  Sel.  Ca.  temp. 
Brougham,  C,  298. 

(d)  2  Myl.  &  K.  545.  Coop.  Sel. 
Ca.  temp.  Brou^uun,  C,  329. 
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ever  authorised  the  position^  that  such  a  covenant  wonld 
bind  the  assigns  of  the  lessee ;  and  that,  as  the  law  then 
stood^  he  had  no  hesitation  in  saying  that  whoever  would 
make  sure  of  the  benefit  of  such  a  covenant^  must  provide 
against  assignment  without  license^  which  might  enable  him 
to  renew  the  covenant  with  the  assignee  of  the  lease. 

Thus  we  see,  (to  take  part  of  Lord  Brougham's  judgment 
in  the  case  of  Keppell  v.  Bailey  (e)  so  often  quoted) : — ''  The 
law  does  not  leave  the  reversioner  the  absolute  license  to 
invent  covenants  which  shall  affect  the  land  in  the  hands  of 
those  who  take  by  assignment  of  the  term.  The  covenant 
must  be  of  such  a  nature  as  '  to  inhere  in  the  land/  to  use 
the  language  of  some  of  the  cases ;  or  '  it  must  concern  the 
demised  premises  and  the  mode  of  occupying  them/  as  it  is 
laid  down  in  others ;  '  it  must  be  quodammodo  annexed  and 
appurtenant  to  them/  as  one  authority  has  it;  or^  as  another 
sajrs,  '  it  must  both  concern  the  thing  demised,  and  tend  to 
support  it,  and  support  the  reversioner's  estate.'  Within 
such  limits,  restraints  upon  the  land  demised  may  be  imposed, 
which  shall  follow  into  the  hands  of  persons  who  are 
strangers  to  the  contract  of  lease,  and  who  only  become 
privy  to  the  lessor  through  the  estate  which  they  take  by 
assignment  in  the  demised  premises.  But  this  is  no  more 
than  saying,  that,  within  such  limits,  the  owner  of  the  land 
may  retain  to  himself,  and  his  assignees  of  the  reversion,  a 
certain  control  over,  or  use  of,  the  property  which  remains 
in  himself,  or  which  he  has  conveyed  to  those  assignees; 
and  that  he  may  so  retain  it  into  whose  hands  soever,  as 
lessee,  the  temporary  possession  may  have  come.  Even  he, 
the  continuing  owner,  is  confined  within  certain  limits  by 
the  view  which  the  law  takes  of  the  nature  of  property,  and 
if  beyond  those  limits  he  were  to  imagine  a  stipulation,  the 
covenant  in  which  he  should  embody  it  would  not  run  with 
the  land,  but  only  bind  the  lessee  personally,  and  his 
representatives.'^ 

(e)  2  MyL  &  K.  537;  Coop.  Sel.  Ca.  temp.  Brougliam,  C,  318. 
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The  same  learned  judge  held^  tliat  equity  would  not 
interfere^  on  the  ground  of  notice^  to  burthen  an  assignee 
with  the  performance  of  covenants^  to  which^  in  consequence 
of  their  not  running  with  the  land^  he  was  not  liable  at  law* 
*'  The  knowledge,"  said  Lord  Brougham  (/),  ^'by  an  assignee 
of  an  estate  that  his  assignor  had  assumed  to  bind  others 
than  the  law  authorises  him  to  affect  by  his  contracts ;  had 
attempted  to  create  a  real  burthen  upon  property,  which  is 
inconsistent  with  the  nature  of  that  property,  and  unknown 
to  the  principles  of  the  law,  cannot  bind  such  assignee  by 
affecting  his  conscience.  If  it  did,  then  the  illegality  would 
be  of  no  consequence ;  and,  however  wild  the  attempt  might 
be  to  create  new  kinds  of  holding,  and  new  species  of  estate, 
and  however  repugnant  such  devices  might  be  to  the  rules 
of  law,  they  would  prove  perfectly  successful  in  the  result, 
because  equity  wotdd  enable  their  authors  to  prevail ;  nay, 
not  only  to  compass  their  object,  but  to  obtain  a  great  deal 
more  than  they  could  at  law,  were  their  contrivances  ever  so 
accordant  with  strict  legal  principle.  This  court  would  be 
occupied  in  compelling  persons,  by  way  of  injunction  and 
decree,  to  perform  covenants  which  the  law  repudiated,  and 
for  the  breach  of  which  no  damages  could  ever  be  recovered." 
*  *  *  ^f  Observe"  (continued  his  lordship)  '^how  this  would 
apply  to  all  assignments  of  leaseholds.  Every  assignee  of  a 
lease  has  notice  of  the  covenants  with  the  lessor  (jg)  i  fionse- 
qu^itly,  no  covenant,  how  absurd  soever,  could  be  made  by 
a  lessee,  that  would  not  of  necessity  run  with'  Che  land  in 
equity,  into  whose  hands  soever  the  land  might  come ;  and 
all  the  decisions  that  have  been  made  by  the  cdtErts  with 
respect  to  such  covenants  being  collateral  or  in  gross  would 
be  of  no  avail,  because,  though  no  damages  could  be  reco« 
vered  for  the  breach  of  them,  yet  the  performance  of  them 


(/)  KeppQll  V.  BaUey*  2  Myl.  &  K.  tiie  words  are,  <«  has  notioe  of  the  les- 

517.  547;  S.  C.  Coop.  SeL  Ga.  temp,  sor's  coyenants";  but  this  is  deariy  a 

Brougham,  C,  198.   And  see  James  v.  mistake.    The  words  in  the  text  are 

Blunck,  Hardr.  88.  taken  from  the  report  hy  Cooper,  p. 

(g)  InMyhie&Keen'sreport,p.547,  391-2. 
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could  be  enforced  against  every  assignee  of  the  term^  as  a 
party  necessarily  fixed  with  notice.  This  court  will  never 
interfere^  by  way  of  injunction,  or  in  any  other  more  direct 
manner,  to  enforce  such  covenants,  when  satisfied  that  they 
could  receive  no  support  or  countenance  at  law/' 

In  a  later  case,  however,  before  the  Vice-Chancellor  of 
England  (A),  where  a  person  purchased  one  of  several  pieces 
of  ground  allotted  for  building,  under  a  covenant  with  the 
vendor  not  to  carry  on  there  the  business  of  an  innkeeper, 
and  afterwards  sold  the  same  to  another  with  notice  of  the 
covenant,  his  Honor  granted  an  injunction  against  the  latter, 
to  restrain  him  from  exercising  the  prohibited  business. 

It  is  observable  also,  that  Sir  E.  Sugden  (t)  is  opposed  to 
Lord  Brougham's  views  on  the  subject. 

Covenants  relating  to  mere  personal  property  cannot 
run  with  such  property,  as  covenants  run  with  land ;  for  no 
such  privity  as  is  between  the  lessor  and  lessee  and  his 
assigns,  in  respect  of  the  reversion  of  land,  exists  between 
the  covenanting  parties ;  nor  is  there,  properly  speaking,  any 
reversion,  but  merely  a  thing  in  action  in  the  personalty, 
which  cannot  bind  any  but  the  covenantor,  and  his  executors 
or  administrators,  who  represent  him  {k).  And,  therefore,  if 
a  man  lease  sheep,  or  other  stock  of  cattle,  or  any  other 
personal  chattels  for  a  time,  and  the  lessee  covenant,  for 
himself  and  his  assigns,  at  the  end  of  the  time  to  deliver  the 
like  cattle  or  chattels  as  good  as  the  things  demised  were, 
or  a  certain  price  for  them,  and  the  lessee  assign  the  sheep 
or  chattels  over,  the  covenant  will  not  bind  the  ^assignee. 
The  law  is  the  same  if  a  man  demise  a  house  and  land  for 
years,  with  a  stock  or  sum  of  money,  rendering  rent,  and  the 
lessee  covenant,  for  himself,  his  executors,  administrators,  and 


(h)  Whatman  v.  Gibeon,  9  Sim.  196.  edit 

See  alflo  Schrieber  v.  Creed,  10  Sim.  9.  {h)  Spencer's  case,  5  Co.  16,  b.  3rd 

The  Doke  of  Bedford  v.  The  Trustees  resolution.  1  Leon.  43.  And  see- James 

of  the  British  Mnsemn,  2  Myl.  &  K.  «.  Blunck,  Hardr.  88;  and  the  judg- 

552;  Sl  Bristow  v.  Wood,  1  Col.  V.  C.  ment  of  Holroyd,  J.,  in  Vernon  v. 

480.  Smith,  5  Bom.  &  Aid.  7. 


<0  Sugd.  y.  &  P.  737,  ateq.llth 
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assigns^  to  deliyer  the  stock  or  sum  of  mon^  at  the  end  of 
the  tenn ;  still  the  assignee  will  not  be  chained  with  this 
covenant;  for  although  the  rent  reserved  be  increased  in 
respect  of  the  stock  or  sum^  yet  the  rent  does  not  issue  out 
of  the  stock  or  sum^  but  out  of  the  land  only  (/) ;  and^ 
therefore,  as  to  the  stock  or  sum,  the  covenant  is  personal, 
and  will  bind  the  covenantor,  his  executors  and  administra- 
tors, and  not  his  assignee.  And  it  is  not  certain  that  the 
stock  or  sum  will  come  to  the  assignee's  hands ;  for  it  may 
be  wasted,  or  otherwise  consumed  or  destroyed  by  the  lessee ; 
and,  therefore,  the  law  cannot  determine  at  the  time  of  the 
lease  made  that  such  covenant  shall  bind  the  assignee* 

But  where  a  person  contracted  with  the  city  of  London  to 
lay  a  pipe  which  should  convey  twenty  tuns  of  water  an  hour, 
and  the  city  granted  a  lease  of  those  waters  to  one  Houghton 
for  a  term  of  fiflbeen  years,  at  an  annual  rent  of  750/.,  which 
he  covenanted,  for  himsetf  and  his  assigns,  to  pay ;  and  after- 
wards assigned  the  lease  to  Bichmond  and  three  others,  upon 
trust  for  themselves  and  several  other  subscribers  to  the 
undertaking,  and  Houghton  became  insolvent,  and  the  rent 
in  arrear,  it  was  decreed  in  equity,  that  the  assignees  should 
pay  the  arrears  of  rent,  and  such  rent  ako  as  should  become 
due  during  their  enjoyment  of  the  property;  but  the  court 
refused  to  decree  that  they  should  pay  the  rent  during  the 
term ;  for  the  assignees  might  assign  over,  and  so  determine 
their  liability  (m).  It  seems  to  have  been  assumed  that  the 
covenant  would  not  bind  the  assignees  at  law. 

From  what  has  been  advanced,  it  appears  that,  in  order  to 
render  an  assignee  liable,  there  must  be  a  privily  between 
the  plaintiff  and  himself,  and  the  covenant  must  respect  the 
thing  granted  or  demised.    When  the  thing  to  be  done,  or 

(0  Spencer's  case,  sup.  3rd  resohi-  Prec.  Qu  156 ;  S.  C  2  Veam.  421 ;  2 

tion.    Bede  v.  Laonse,  BenL  81 ;  S.  C.  Eq.  Ga.  Ab.  86.  pL  6 ;  S.  C,  on  Appeal, 

1  And.  A;  S.  C,  nom.  Read  v.  Lawnse^  1  Bro.  P.C.  30;  Torn].  Ed.  toL  ),  p. 

Dy.212,b.    3  Bulstr.  291.    Farewell  516.     And  see  Hofanes  «.  Buckley, 

V.  DickensoDy  6  Bam.  &  Cres.  251.  Free.  Ch.  39 ;  S.  C.  1  Eq,.  Ga.  Ab.  27. 

And  see  ante,  p.  85  of  tlus  volume.  pi.  4. 

(m)  CSty  of  Loudon  v,  Richmond, 
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omitted  to  be  done^  concerns  the  lands  or  estate,  that  is  the 
medium  which  creates  the  privity  between  the  pkintiff  and 
defendant  (»)•  "  It  is  not  saffident/'  said  Lord  Kenyon  (o), 
^'  that  a  covenant  is  concerning  the  land;  there  mnst  be  a 
privity  of  estate  between  the  covenanting  parties/'  And^ 
accordingly^  it  has  been  held,  that  if  a  mortgagor  and  mort- 
gagee concur  in  making  a  lease,  and  the  lessee's  covenants 
for  payment  of  rent,  repairs,  &c.,  be  entered  into  with  the 
mortgagor  only,  an  assignee  of  the  lease  cannot  be  sued  upon 
them,  for  they  are  collateral  to  the  land,  the  covenantee 
having  previously  parted  with  all  his  1^^  interest  to  the 
mortgagee,  and  his  only  interest  remaining,  the  equity  of 
redemption,  not  being  cognisable  in  a  court  of  law  {p).  Nor, 
for  the  same  reason,  can  the  assignee  of  the  mortgagor'*s 
equity  of  redemption  maintjtiu  an  action  upon  the  covenants 
against  the  lessee  (9).  So,  again,  if  a  trustee  and  cestui  que 
trust  concur  in  a  lease,  and  the  lessee's  covenants  be  made 
with  the  cestui  que  trust  only,  neither  will  the  lessee's  assignee 
be  liable  to  an  action  by  the  cestui  que  trust,  nor  can  the 
assignee  of  the  latter  take  advantage  of  such  covenants  at 
law  (r).  And  though  a  party  may  covenant  with  a  stranger 
to  pay  a  certain  rent,  in  consideration  of  a  benefit  to  be 
derived  under  a  third  person,  yet  such  a  covenant  cannot 
run  with  the  land  («).  In  all  these  cases,  however,  the  cove- 
nant may  be  sued  upon  by  the  covenantee  himself  (/)•  But 
if  a  lease  for  ninety-nine  years  made  by  tenant  for  life  be 
assigned  after  his  death,  the  assignee  cannot  maintain  an 
action  against  the  lessor's  executor,  on  the  testator's  covenant 
for  good  right  to  demise,  as  no  interest  passes  to  the  assignee, 


(»)  BftDj  v.  WOkB,  S  Wib.  25.  29;  (q)  Ibid.    And  Stokes  «.  Roasel],  3 

a  C.  WUm.  841.  Term  Rep.  678;  RoflBell  v.  Stokes,  1 H. 

(0)  Webb  v.  RnflseD,  8  Term  Rep.  Blac.  562. 

402,  mpprored  of  ia  KeppeO  v.  Bailej,  (r)  Ibid.      And  see   ClaTering   v, 

2  MyL  Sl  K.  548.    And  see  Roach  v.  WesUey,  3  P.  Wms.  402 ;  S.  C.  2  Eq. 

WmUmud,  6  Efesly  289  ;  S.  C.  2  Smith,  Ck.  Ab.  224.  pL  9. 

876.    Cox  V.  Chamberhin,  4  Yes.  681.  (s)  Webb  v.  Russell,  8  Term  Rep. 

(p)  Webb  V.  RnsseH,  sop^    Mayor  893.  402. 

fte.  of  Cariide  v.  Blamire,  8  East,  487.  (t)  Ibid. 
WiUdns  V.  Fry,  1  Merir.  266. 
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the  lease  having  determined  by  the  lessor's  deaths  and  the 
only  interest  of  the  assignor^  at  the  time  of  the  assignment, 
being  a  right  of  action  on  the  covenant,  which  cannot  be  the 
subject  of  an  assignment  at  law  {u). 

Privity  of  estate  being  the  foundation  of  the  assignee's 
liability  (<r),  it  follows,  that  he  cannot  be  sued  for  arrears  of 
rent  accrued,  or  breaches  of  covenant  committed,  before  the 
assignment  to  him(y);  and,  further,  that,  by  transferring  his 
interest  to  another,  and  thus  determining  that  privity  as 
between  himself  and  the  reversioner,  he  may  avoid  all  future 
responsibility  in  respect  of  the  rent  and  covenants  in  the 
lease  {z);  and  he  may  plead  such  assignment,  notwithstand- 
ing a  covenant  contained  in  the  original  lease  restraining 
assignment  without  Ucense,  and  although  he  never  obtained 
the  lessor's  leave  to  make  the  transfer  (a);  nor  need  he  give 
the  lessor  notice  of  the  alienation  (i).  To  rid  himself  of  the 
charge,  he  may  even  assign  his  term  to  a  married  woman  (c), 
a  person  going  abroad  ((2),  a  beggar  (e),  a  prisoner  in  the 


(«)  Andrew  v.  Pearoe,  1  New  Rep. 
158.  Lewes  v.  Ridgey  Cro.  Eliz.  863. 
Canham  v.  Rust,  8  Taunt  227;  S.  C. 
2  J.  B.  Mo.  164. 

(a;)  Paul  v.  Nurse,  8  Bam.  &  Cres. 
486;  S.  C.  2  Man.  &  Ry.  525.  Taylor 
V.  Shum,  1  Bos.  &  Pul.  21.  Fagg  «. 
Dobie,  3  Yo.  &  CoL  96. 

(y)  Grescot  v.  Green,  Holt,  1 77 ;  S.  C. 
lSalk.199.  Brittinv.Vaux^Lutw.lOP, 
fol.  ed.  by  Nels.  A.D.  1718.  Church- 
wardens  of  St.  Saviour's  Southwark 
V.  Smith,  1  W.  Blac.  851;  S.  C.  2  Burr. 
1271.  Hawkins  v.  Sherman,  3  Gar.  & 
Pa.  459. 

(z)  Boulton  V,  Canon,  Freem.  K.  B. 
336-8;  S.C.  3  Keb.  189.446.  466. 493. 
Chancellor  v.  Poole,  2  Dougl.  764. 
Christy  v.  Wilcox,  Skin.  318;  cited, 
4  Mod.  73.  Paul  v.  Nurse,  8  Bam.  & 
Cres.  486;  S.  C.  2  Man.  &  Ry.  525. 
Tovey  v.  Pitcher,  2  Vent  234;  S.  C. 
Carth.  177;  S.  C,  nom.  Tongue  v. 
Pitcher,  3  Lev.  295;  S.  C.  Pitcher  v. 
Tovey,  1  Salk.  81 ;  Holt,  73;  4  Mod.  71 ; 
1  Show  340;  12  Mod.  23;  Richards  v. 


Turvy,8emb.S.C.,  Comb.  192.  Buek- 
laod  V.  Hall,  8  Yes.  92.  95.  Richmond 
V,  aty  of  London,  1  Bro.  P.  C.  30; 
TomL  Edit  vol  1,  p.  516.  Warburton 
V.  I  vie,  Jones's  Ir.  Exch.  313.  Fagg  v. 
Dobie,  3  Yo.  &  Col.  96.  Rowley  v. 
Adams,  4  MyL  &  Cr.  584.  542.  Wol- 
histon  V.  HakewiD,  6  Scott's  N.  R.  593. 
617;S.C.  2Man.&Gra.297.  Hart»- 
home  V.  Watson,  5  Ring.  N.  C.  477. 
483;  &C.  7  Scott,  494;  2  Am.  70. 
Walker  v.  Harris,  Mo.  351-2;  S.  C, 
nom.  Walker's  case,  3  Co.  22,  a. 

(a)  Paul  V.  Nurse^  8  Bam.  &  Cres. 
486;  S.  C.  2  Man.  &  Ry.  525. 

(6)  Kighly  v.  Bulkly,  1  Sid.  838; 
S.  C,  nom.  Keightly  v.  Buckly,  1  Lev. 
215;  S.  C,  nom.  Knight  v.  Backky, 
T.  Raym.  162;  S.  C,  nom.  Ke^y  v. 
Bulkley,  2  Keb.  260.  4  Mod.  76. 
Pitcher  v.  Tovey,  sup. 

(c)  Bam£ather  V.  Jordan,  2Doii^ 
452.    Co  Lit  3,  a. 

(d)  Taylori;.Shum,lBoB.APuL21. 

(e)  Walker's  case,  3  Co.  23,  a.  Tay- 
lor v.  Shum,  sup.    Lekeoz  «•  Nasb, 
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Meet  (/)>  though  he  lend  him  the  money  professed  to  be 
paid  as  the  consideration  for  the  assignment  (ff) ;  haj,  he 
may  gire  the  party  a  bonns  to  accept  the  assignment  (h) ;  and 
in  all  these  cases  the  transaction  will  be  valid  both  at  law 
and  in  eqnity^  unless  it  be  accompanied  with  fraud,  as  in  the 
case  of  the  assignment  being  merely  colourable  and  fictitious, 
the  assignor  or  his  agent  retaining  possession,  or  receiying 
the  profits,  of  the  premises  after  the  supposed  assignment  (f), 
or  in  the  case  of  an  assignment  being  made  to  a  non-entity  (k). 

Although  Eyre,  C.  J.,  entertained  some  doubt  whether  an 
issue  could  be  taken  on  the  ground  of  fraud  (/),  it  seems  dear 
that  the  lessor  may  plead  at  law,  as  well  as  in  equity,  the 
fraudulence  of  the  assignment  (m).  And  when  the  aid  of 
equity  is  sought,  the  court  will  decree  the  assignee  to  pay 
rent  becoming  due  after  the  assignment,  and  the  instrument 
itself  to  be  set  aside  (n). 

The  assignee  cannot,  by  assigning  over,  get  rid  of  his 
liabilities  for  rent  accrued  due,  or  breaches  of  covenant  com- 
mitted, during  the  period  of  his  own  occupation  (o) ;  though 
it  seems  to  have  been  considered  that  the  lessor's  remedy,  after 
the  assignment,  was  rather  in  equity  than  at  law :  the  majo- 
rity of  the  cases  are  certainly  favorable  to  that  position  (/?); 


2StnLl221.  Oiiflk>wf;.Come,2MMld. 
330.  Fagg  V.  Dobie,  3  Yo.  &  Col.  96. 
NonaiOe  v.  Flight,  7  Bear.  521. 

(/)  Lekeox  v.  Naah,  sap.  Onslow 
V.  Corrie,  sap.  YaOiant  v.  Dodemede, 
2  Atk.  546. 

(ff)  Lekenx  v,  Nash,  sap. 

(A)  Vallumt  V.  Dodemede,  2  Atk. 
546.    Onslow  v.  Corrie,  2  Madd.  344. 

(0  Fhilpot  V.  Hoare,  AmbL  480; 
2  Atk.  219.  Yalliant  v.  Dodemede, 
2  Atk.  546.  Onslow  V.  Corrie,  2  Hadd. 
345.    Fagg  V.  Dobie,  3  Yo.  &  Col.  96. 

{h)  Taylor  v.Shmn,  1  Bos. &  Pul. 21. 

(0  Ibid. 

(m)  Hnmberton  v.  HowgU,  Hob.  72. 
Knight  V,  Peachy,  1  Yoit.  329.  331. 
Anon.,aemb.S.C.,T.  Jo.  109;  S.  C.,in 
enor,T.Bayni.303.  Walkers.  Reeyes, 
Don^  461,  n*  4th  edit    Lekeox  «. 


Nash,  2  Stra.  1221.    Taylor  v.  Shum, 

1  Bos.  &  Pol.  21.    Onslow  v.  Corrie, 

2  Bladd.  330-9.    Fagg  v,  Dobie,  3  Yo. 
&  CoL  96. 

(n)  Philpot  V,  Hoare,  AmbL  485. 
S.  C.  2  Atk.  219. 

(o)  Pitcher  v.  Torey,  1  Salk.  81. 

(p)  Treackle  v.  Coke,  1  Yem.  165; 
S.  C.  1  Eq.  Ca.  Ab.  47.  pi.  3.  Yalliant 
«.  Dodemede,  2  Atk.  546.  Philpot  v. 
Hoaie,  AmbL  480;  S.  C.  2  Atk.  219. 
Onslow  «.  Corrie,  2  Madd.  330.  And 
see  the  Aothor's  Treatise  on  Coyenants, 
p.  495,  et  seq,,  where  the  aothorities 
are  examined  in  detail.  See  also  City 
of  London  v,  Richmond,  Prec.  Ch.  156 ; 
S.  C.  2  Yem.  421;  1  Bro.  P.  C.  30; 
Toml.  edit  voL  1,  p.  516.  Clayering 
V.  Westiey,  3  P.  Wms.  402;  S.  C.  2  Eq. 
Ca.  Ab.  224.  pL  9;  and  Goddard  v. 
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but  a  late  decision  in  the  Exchequer  {q),  where  the  question 
underwent  full  discussion^  has  determined  that  a  right  of 
action  once  accrued  against  an  assignee  for  a  breach  of 
covenant  to  repair  cannot  be  divested  by  his  assignment  over 
before  the  commencement  of  an  action.  It  is  observable, 
however,  that  in  a  later  case  (r),  where  Harley  v.  King  was 
not  cited,  Alderson,  B.,  adhered  to  the  doctrine  that  the 
assignee's  subsequent  assignment  defeated  the  remedy  at 
law  («). 

Lord  Cottenham  lately  {i)  entered  into  a  consideration, 
whether  it  is  morally  right  for  an  assignee  of  a  lease  to 
assign  it  merely  for  the  purpose  of  getting  relief  firom  the 
covenants.  '^  The  law,''  said  his  lordship  («), '' imposes  upon 
the  assignee  of  a  lease  liability  to  its  covenants  only  during 
the  time  he  holds  it.  To  assign  to  a  person  unable  to  perform 
the  covenants,  for  the  purpose  of  injuring  the  landlord^  or 
without  giving  him  a  fair  opportunity  of  protecting  himself 
firom  injury,  is,  no  doubt,  highly  improper ;  but  why  is  the 
landlord  to  impose  upon  the  assignee  a  greater  or  larger 
responsibilily  than  the  law  imposes  ?  Why  is  he  to  refuse  to 
accept  a  surrender  of  the  lease,  or  to  take  an  asaigmoent  of 
it  firom  the  party  holding  it,  and  to  complain  of  the  assignee 
relieving  himself  from  the  burden  of  it  by  such  means  as  the 
law  allows  ?  I  think  that  the  assignee,  after  such  offer  and 
notice  to  the  landlord,  is  quite  justified  in  so  securing  him- 
self, doing  as  little  injury  to  the  landlord  as  possible ;  and  if 
a  beneficial  owner  is  justified  in  so  doing,  trustees  for  others 
are  bound  to  do  so.'' 

In  the  case  cited  (4?),  the  executors  of  an  assignee  of  certain 
leasehold  premises,  which  had  been  assigned  to  him  subject 
to  the  payment  of  rent  and  the  performance  of  covenants 

Keate,  1  Yern.  87;  S.G.  1  Eq.  Ca.  Ab.  (r)  Fagg  v.  Dobie,  S  Yo.  &  Col  96. 

47.  pi.  7.  Fagg  V,  Dobie,  8  Yon.  &  Col.  («)  3  Yo.  &  Col.  104. 

96.  (0  Rowley  v.  Adams,  4  Myl.  ft  Or. 

(g)  Hariey  V.  King,  2  Grorapt  Mees.  584. 

&  Roe.  18;  S.  C.  5  Tyrw.  692;  1  Gale,  (u)  4  MyL  &  Gr.  542. 

100.    And  see   Hari'is  v.  Goodwyn,  (x)  Rowley  v,  Adams,  snp. 
2  Scott's  N.  R.  459. 
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thenceforth  to  be  paid  and  performed^  and  which  were  worth 
kB8  than  the  rent  paid^  were  by  an  order  of  court  directed  to 
take  such  steps  as  might  be  necessary  to  put  an  end  to  all 
liability  on  the  testator's  estate  to  the  payment  of  the  rent 
and  performance  of  the  covenants.  They  applied  to  the 
lessor  to  take  a  surrender ;  but^  on  his  refiual^  neglected  to 
determine  the  liability  by  assigning  the  lease  to  another :  it 
was^  therefore^  decreed  that  they  were  personally  Uable  for 
the  rent  accrued  since  the  time  at  which  they  might  have 
made  an  assignment^  and  bound  to  indemnify  the  te8tat<»r's 
estate  from  the  loss. 

The  term  OBrignee  is  very  comprehensiTe^  and  extends  to 
all  persons  taking  the  estate  in  the  lease  either  by  act  of 
the  i>arty^  or  of  law :  it  comprises  the  assignee  of  the  assig- 
nee (y) ;  the  executors  or  administrators  of  the  assignee^  or  of 
his  assignee  {z) ;  the  assignees  of  the  executor  or  admims- 
trator  of  every  assignee  (a) ;  the  husband  taking  a  term  for 
years  in  right  of  his  wife  {b) ;  and  persons  taking  under  a 
statute  merchant^  or  statute  staple^  or  elegit  and  execution  (e). 
The  porty^  however,  must  take  the  identical  term  of  the  lessee ; 
and,  in  pleading,  that  &ct  must  be  shown ;  it  not  being  suf- 
ficient to  allege  that  the  tenements  came  to  the  defendant  by 
assignment,  for  that  might  be  an  assignment  of  another 
estate  than  that  of  the  lessee  {d).  The  usual  form  is,  that 
'^  all  the  estate,  right,  title,  interest,  term  of  years  then  to 
come  and  unexpired,  property,  claim,  and  demand,  whatsoever 
of  him  the  said  lessee  of  in  and  to  the  said  demised  premises 
witii  the  a^urtenances,  by  assignment  thereof  then  made, 
legally  came  to  and  vested  in  the  defendant  '^  (e). 

To  constitute  a  party  an  assignee,  it  is  further  necessary 
that  he  should  take  the  whole  of  the  lessee's  estate  in  the 


(f)  Speneer't  ease,  5  Co.  17,  b.  (5)  Spencer's  case,  5  Co.  17,  a. 

(2)  Dad.    TOney  «.  Nonie,  G»di.  (c)  Ibid. 

519;  &  a  1  Selk«  309;   1  Ld.  Raym.  (d)  Hackle  v.  Wye,  Carth.  255.  And 

BBS.   Keeling*.  Morrioe,  12  Mod.  871.  see  Target  v.  Lloyd,  2  Vent  277. 


<a)  Ibid.  And  aee  How  v.  Wbit-  (e)  Chit.  Plead.  7th  edit,  vol  1,  p.  268. 
field,  T.  Jo.  110;  S.  C.  1  Vent.  388.  882;  and  toI.  2,  p.  898.  I  Sannd.  112, 
339;  S.C.  Whitfield V. How,  2 Show.  57.      a.  b.  note  (1),  5th  edit. 
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premises;  for  if  the  lessee  reserve  to  himself  a  reversion, 
however  trifling,  even  of  a  week  or  a  day,  the  transaction  will 
amount  to  an  underlease,  and  prevent  the  existence  of  the 
proper  privity  between  the  lessor  and  sub-lessee.  The 
reasons  for  this  position  have  already  been  given  at  length  (/). 
And  where  a  lessee  for  lives  granted  to  another  all  his  estate, 
right,  and  interest,  habendum  for  the  term  of  ninety-nine 
years  if  the  lives  or  any  of  them  shotdd  so  long  subsist,  it 
was  held,  that,  as  a  term  of  ninety -nine  years  was  not  in  law 
co-extensive  with  a  freehold,  the  grantee  was  not  liable  to  an 
action  of  covenant  at  the  suit  of  the  lessor  {g). 

An  assignee  of  a  lease  by  estoppel  is  not  such  an  assignee 
as  can  take  advantage  of  a  covenant ;  and,  therefore,  where  a 
party  who  had  no  title  to  the  premises  demised  them  to  B., 
who  assigned  them  to  C,  who  assigned  them  over  to  D.,  it 
was  held,  that  D.  could  not  sue  B.  on  a  covenant  for  quiet 
enjoyment  entered  into  by  B.  with  C.  (A). 

But  an  assignee  may  take  advantage  of  the  implied  cove- 
nant arising  from  the  word  demise  (t). 

If  a  lease  be  granted  to  a  man  and  his  heirs  pour  autre  vie, 
and  the  heir,  on  the  lessee^s  death,  decline  the  lease,  he 
cannot  be  compelled  to  take  it ;  nor  can  he,  in  such  case, 
be  sued  as  assignee  upon  the  covenants.  And  it  is  dear, 
that,  to  absolve  himself,  he  need  not  execute  a  deed  of  dis- 
claimer (k) . 

We  may  here  add,  that  if  A.  make  a  lease  to  B.,  and  cove- 
nant that  neither  he  (A.),  nor  his  assigns  or  under-tenants, 
will  dig  gravel  in  certain  pits,  &c. ;  the  term  undeT'tenanis 


(/)  Ante,  voL  1,  p.  9.  et  m;. 

(^)  Earl  of  Derby  v,  Taylor,  1  East, 
502. 

(h)  Noke  V.  Awder,  Cro.  Eliz.  373. 
436;  S.  C,  nom.  Awder  v.  Nokes,  Mo. 
419.  And  when  leases  were  assignable 
by  parol,  before  the  stataie  of  frauds, 
29  Gar.  2.  c.  3,  it  was  held,  that  an  as- 
signee by  parol  could  not  take  advan- 
tage of  a.  coyenant  running  with  the 
land.    Noke  v.  Awder,  sup. 


(0  Nokes's  case,  4  Co.  80,  b.;  S.  C 
Nokes  V.  James,  Cro.  Eliz.  674.  The 
effect  of  the  word  demite  as  an  implied 
corenant  was  not  taken  away  by  the 
late  statute,  8  &  9  Viet.  c.  106.  s.  4, 
which  d^nnred  of  that  operation  the 
word  grant  in  deeds  executed  after 
1st  Oct,  1845,  except  where  it  implies 
a  coTenant  by  force  of  any  act  of  par^ 
liament. 

(k)  Dowell  r.  Dignan,  Batty,  698. 
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applies  to  persons  taking  in  that  character  mediately  as  well 
as  immediately ;  and,  therefore,  if  A.  lease  the  pits  to  C,  who 
under-lets  them  to  D.,  who  nnder-lets  them  to  E. ;  E.  is  an 
under-tenant  within  the  covenant ;  and  by  digging  in  the  pits 
subjects  A.  and  his  executors  to  an  action  for  the  breach  (/). 

But  it  is  not  necessary  that  the  assignee  should  take  a 
transfer  of  all  the  premises  demised.  If  he  be  assignee  of 
part  only,  he  is  liable  to  the  rents  and  coyenants  in  respect  of 
that  part  (m). 

Whether  there  exists  a  privity  of  estate  in  respect  of  the 
whole  land,  by  an  assignment  of  part  only,  so  as  to  subject 
the  assignee  of  that  part  to  an  action  of  debt  for  the  whole 
rent  in  respect  of  all  the  demised  premises,  is,  as  observed  by 
the  court  in  Curtis  v.  Spitty  (n),  a  very  nice  and  difficult 
question,  not  settled  by  any  decision  in  the  books,  as  far  as 
they  could  ascertain.  In  the  case  just  cited  (o),  the  defend- 
ant, an  assignee  of  part  of  the  lands  demised,  in  an  action 
of  debt  (p)  for  rent  against  him,  traversed  an  averment  in  the 
plaintiff's  declaration  that  all  the  estate  and  interest  of  the 
lessee  became  vested  in  the  defendant  by  assignment.  Issue 
was  joined  upon  that  traverse ;  and  the  court  held,  that  the 
defendant  having  proved  that  he  was  assignee  of  only  part  of 
the  premises,  the  verdict  on  the  issue  must  be  entered  for 
him. 

In  Merceron  v.  Dowson  (9),  where,  in  covenant  against  an 
assignee  of  a  lease,  the  plaintiff  declared  that  all  the  estate, 
right,  &c.,  of  the  lessee  vested  in  the  defendant  by  assignment; 


(Q  Bnrmaii  v,  Aston,  1  Lot.  144; 
S.  C,  nom.  Boarman  v.  Arton,  1  Keb. 
775;  and  nom.  Bourman  v.  Acton, 

1  Keb.  806. 

(n»)  Gamon,  or  Gammon,  V.  Vernon, 

2  Lev.  231 ;  S.  C,  T.  Jo.  104.  Congham 
V,  King,  Cro.  Car.  221 ;  S.  C,  nom. 
Conan  v.  Kemise,  W.  Jo.  245.  Steyen- 
son  V.  Lambard,  2  East,  576.  580. 
Twynam  v.  Pickard,  2  Bam.  &  Aid. 
105.  Marceron  v.  Dowson,  5  Bam.  & 
Ores.  479.  484.    And  see  the  Bailifib 


of  Ipswich  V,  Martin,  Cro.  Jac.  411; 
S.  C.  1  BjoL  404. 

(n)  Curtis  v.  Spitty,  1  Bing.  N.  C. 
756.760;S.C.lScott,737;l  Hodg.153. 

(o)  Curtis  V,  Spitty,  sup.,  confirming 
Hare  v,  Cator,  Cowp.  766. 

(j>)  In  Scott^s  report  of  this  case, 
the  form  of  action  is  said,  by  mistake, 
to  have  been  debt  for  use  and  occupa- 
tion. 

(q)  Merceron  v,  Dowson,  5  Bam.  & 
Cres.  479. 
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And  that  afterwards  the  premises  were  out  of  repair ;  a  plea  in 
bar,  that  for  one  period  the  defendant  was  possessed  of  one- 
sixth  of  the  premises,  as  tenant  in  common  with  A.  B.  and  C; 
and  for  another  period,  of  one-third,  as  tenant  in  common  with 
B.  and  C. ;  and  that  no  more  or  greater  interest  in  the  pre- 
mises ever  came  to  him  hy  assignment ;  the  plea  was  held  to 
be  bad  in  substance,  as  it  could  not  be  a  bar  to  the  whole 
action ;  and  in  form  also,  as  it  merely  confessed  that  the 
defendant  had  possession  of  part  of  the  premises,  but  neither 
admitted  nor  denied  the  assignment.  It  seems  that  the  de- 
fendant should  have  pleaded  in  abatement,  and  should  have 
shown  how  the  other  persons  became  tenants  in  common 
with  him. 

If  a  defendant  in  an  action  of  covenant  for  non-payment 
of  rent  and  non-repairs  under  a  lease,  plead  in  abatement 
that  the  term  vested  in  him  jointly  with  others,  he  must 
state  the  mode  in  which  he  and  the  others  became  joint 
assignees  (r). 

When  an  assignee  has  once  assented  to  the  alienation,  he 
is  responsible  for  the  duties  of  the  tenancy,  though  he  never 
actually  enter  into  possession  («).  Parol  evidence  is  admissi- 
ble to  prove  such  assent ;  and  where  a  party  to  whom  a  term 
had  been  assigned  as  a  trustee  for  an  annuitant,  was,  in  an 
action  of  covenant,  proved,  on  being  sued  on  the  covenants 
contained,  to  have  said  to  one  of  the  tenants  in  possession  :— 
"  You  must  pay  the  rent  to  me  :  I  am  become  landlord  for 
my  client,  who  has  the  annuity,  and  you  must  pay  the  ground 
rents  to  me,'^  it  was  held  that  this  was  a  clear  assent  to  the 
assignment,  and  approached  as  nearly  to  an  entry  on  the 
land  assigned  as  was  possible  under  the  circumstances  (/). 

In  the  case  of  Eaton  v,  Jaques  (u),  the  court  of  King's 


(r)  Heap  v.  LiTingston,  11  Mees.  &  (0  Gretton  v.  Digglee,  4  TtamU  766. 

Wei  896;  S.  G.  1  Dowl.  &  Lown.  334.  («)  Eaton  v.  Jaqaes,  2  Doog^  455; 

(#)  Cook  V.  Haww,  1  Ld.  Baym.  867.  foUowed  by  Walker  r.  Reevet,  2  Doogl. 

Walker  v.  Reeves,  2  Dougl.  461,  n.  461,  n.  4th  edit.    Chiimery  v.  Black- 

And  see  BeUaais  v.  Burbrick,  or  Bur-  bum,  1  Hen.  Blac  1 1 7,  n.    Jackson  v. 

briche,  1  Salk.  209;  S.  C.  1  Ld.  Raym.  Yemon,  1  Hen.  Blac  114. 
170. 
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Bench  drew  a  distinction  between  an  absolute  assignment^ 
and  an  assignment  by  way  of  mortgage ;  and  held  that^  in  the 
latter  case^  the  lessor  cotdd  not  sue  the  mortgagee  as  assignee 
of  all  the  estate  and  interest  of  the  mortgagor^  even  after  the 
mortgage  had  been  forfeited^  unless  the  mortgagee  had  taken 
actual  possession ;  but  this  decision  being  considered  as  con- 
trary to  every  principle  of  law  has  been  formally  oyerruled  {ai) ; 
and  it  is  now  dear  that  an  assignee  of  a  term  by  way  of 
mortgage  is  entitled  to  no  peculiar  exemptions.  Nor  can  he 
with  justice  complain  of  the  hardship  of  his  situation^  for  he 
may  avoid  the  liability  by  taking  an  under-lease^  instead  of 
an  assignment ;  and  this  is  the  usual  practice^  except  in  cases 
where  the  rent  and  covenants  are  not  so  burthensome  as  to 
overbalance  the  advantage  of  obtaining  all  the  lessee's  estate. 
Nor  win  equity  afford  him  any  relief^  though  he  may  offer 
to  forego  his  lien^  and  lose  his  money  (y).  If^  however^  he 
has  never  been  in  possession^  the  court  will  not  entertain  a 
biU  to  discover  whether  the  lease  has  been  assigned  to  him ; 
but  will  leave  the  plaintiff  to  recover  at  law  as  well  as  he 
can(;r). 

At  one  time  it  was  supposed  that  the  consequences  of  an 
assignment  could  be  avoided  by  the  assignor's  reserving  a 
rent  payable  by  the  assignee  (a) ;  but  there  can  be  no  doubt 
of  the  futility  of  the  plan^  and  it  \s  accordingly  repudiated  in 
practice. 

Possession  of  a  lease  deposited  with  a  creditor  as  a  security 


(x)  Stone  V.  Evaiu,  2  Peake,  94. 
WesterdeU  v.  Oale^  7  Tern  Rep.  812. 
WiUiamB  v,  Bo8anq[uet,  1  Brod.  &  Bing. 
238;  S.  C.  3  J.  B.  Mo.  500;  confirmed 
bj  Burton  «.  Barclay,  7  Bing.  745. 761 ; 
a  C.  5  Mo.  &  Pa.  785.  Haig  v.  Ho- 
man,  4  BU.  P.  C.  N.  S.  380.  In  the 
eariy  ease  of  Pilkington  «.  Shaller, 
2  Vem.  374;  S.  C.  I  Eq.  Ca.  Ab.  47. 
p].  6,  decided  in  1700,  the  lessor  had 
recoTered  at  law  against  a  mortgagee 
who  had  never  taken  possession. 

(y)  Anon.  Freem.  Ch.  253,  case  320. 


Casberd  vl  Attorney-General,  6  Price, 
411.  461.  Sparkes  o.  Smith,  2  Yem. 
275;  S.  C.  1  Eq.  Ca.  Ab.  47.  pi.  6. 
Paidngton  V.  ShaUer,  2  Yem.  374 ;  a  C. 

1  Eq.  Ca.  Ab.  47.  pL  6. 

(s)  Sparkes  v.  Smith,  2  Yem.  275; 
S.  C.  1  Eq.  Ca.  Ab.  47.  pL  6. 

(a)  Ponltney  v.  HoUnes,  1  Stra.  405. 
Palmer  v,  Edwards,  1  Dougl.  187,  n. 
Chancellor  v.  Poole,  2  Dongl.  764.  And 
seeBro.Ab.Dette,pl.39.  Parmenter 
V.  Webber,  8  Tannt.  593.  Prece  v, 
Corrie,  5  Bing.  24 ;  &  a  2  Mo.  &  Pa.  57. 
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for  his  debt^  confers  no  legal  interest  on  the  depositary  (6). 
Until  lately^  an  alarming  doctrine  prevailed,  that  the  depo- 
sitary mighty  through  the  medium  of  a  court  of  equity,  be 
compelled  to  take  an  actual  assignment,  and  thus  expose 
himself  to  the  consequences  of  the  tenancy. 

In  Lucas  v.  Comerford  (c),  a  lease  was  granted  to  one 
Stapleford  of  four  houses  for  a  term  of  seventy-one  years, 
at  a  rent  of  fourteen  guineas  for  the  first  ten  years,  of  a 
peppercorn  for  the  eleventh  year,  and  twelve  guineas  for  the 
remaining  sixty  years ;  and  the  lessee  covenanted  that  he,  his 
executors,  administrators,  or  assigns,  should  in  the  eleventh 
year  of  the  lease  pull  down  and  substantially  rebuild  the 
houses  demised*  The  lessee  deposited  the  lease  with  the 
defendant  by  way  of  security  for  a  debt ;  the  d^gadant  took^ 
possession  of  the  premises,  and  paid  the  rent,  but  no  assign- 
ment  was  ever  executed.  In  the  eleventh  year,  application 
was  made  to  the  defendant  to  rebuild,  and,  on  his  refusal,  a 
bill  was  filed  by  the  plaintiff,  the  assignee  of  the  reversion, 
for  a  specific  performance  of  the  covenant  contained  in  the 
lease.  As  the  case  is  reported  by  Brown,  it  appears  that  the 
defendant  by  his  answer  stated  the  fact  of  the  deposit  by 
way  of  mortgage,  as  above,  and  insisted  that,  having  no  title 
but  as  mortgagee,  he  was  not  bound  to  rebuild ;  but  accord- 
ing to  Yesey's  report,  the  defendant  by  his  answer  admitted 
that  he  was  to  perform  the  other  covenants  in  the  lease,  but 
insisted  that  he  was  not  bound  to  rebuild.  Whichever  report 
is  correct  in  this  particular,  they  concur  in  their  statement 
of  the  decree,  that  the  defendant  was  bound  to  take  an 
assignment,  in  order  to  enable  the  plaintiff  to  bring  an 
action,  the  Lord  Chancellor  (Thurlow)  declaring,  that  the 
defendant  could  not  take  the  estate  and  refuse  the  burthen ; 
and  that  having  a  title  in  equity  to  have  a  legal  conveyance, 
he  must  be  considered  as  having  it,  fmd  then  it  was  not  in 


(5)  Doe  dem.  MapUn  v.  Roe,  5  Esp.      166;  S.  C.  1  Ves.  Jun.  235;  S.  C.  r»- 
105.  ported  from  JUg.   Lib.   8  Sun.  499; 

(c)  Lucaa  v.  Comerford,  3  Bro.  C.  C.      cited,  1  Meriv.  264. 
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his  election^  but  in  the  plaintiff's^  to  make  him  keep  it,  and 
perform  the  covenants. 

In  the  case  of  Flight  v.  Bentley  {d),  before  the  present 
Yice-Chancellor  of  England  in  1835,  the  defendant  was  the 
depositary  of  a  lease,  by  way  of  mortgage ;  but  he  never  took 
possession  of  the  demised  premises :  and  a  bill  was  filed 
ai^ii^TdSr^-tlxe'lIisigii^^li^^^  praying  that 

the  defendant,  as  mortgagee,  might  be  decreed  to  pay  the 
rent  and  perform  the  covenants  reserved  and  contained  in 
the  lease ;  and,  if  necessary,  that  the  lessee  might  be  decreed 
to  execute  to  him  a  valid  legal  assignment  of  the  lease  by 
way  of  mortgage.  His  Honor  said,  that  the  only  question 
was,  whether  he  was  bound  by  the  decision  in  Lucas  t^. 
Comerford ;  that  there  was  no  authority  to  say  that  he  was 
not  bound  by  it;  and,  therefore,  that  the  equitable  depositary 
must  be  considered  as  being  responsible  to  the  plaintiff  from 
the  grant  of  the  reversion  to  him  to  the  termination  of  the 
lease. 

The  case  of  Jenkins  v.  Portman  (e),  before  Lord  Langdale, 
though  complicated  in  its  circumstances,  seems  to  lend  its 
authority  to  the  general  proposition  of  the  depositary's 
liability. 

More  recently,  however,  the  point  has  been  reviewed  by 
the  Yice-Chancellor  of  England,  in  the  case  of  Moores  f>, 
Choat  if),  so  similar  in  its  circumstances  as  to  be  in  substance 
a  rehearing  of  Flight  v.  Bentley;  and  his  Honor  firankly 
avowed  that  that  decision  could  not  be  maintained ;  that  it 
was  supported  neither  by  Lucas  v.  Comerford,  nor  by  any 
principle  recognised  by  the  court.  ^'I  understand,''  said  the 
learned  judge  (^),  "  the  law  to  be  as  it  has  been  stated  by 
Mr.  Jacob,  namely,  that  if  a  lessee  contracts  to  sell  his  lease, 
and  another  party  contracts  to  purchase  it  of  him,  it  would 
be  contrary  to  the  established  principles  of  a  court  either  of 
law  or  equity,  to  say  that  thereupon  any  right  or  equity 


(d)  Flight  V.  Bentley,  7  Sim.  149.  (/)  Moores  r;.  Choat,  8  Sim.  508. 

(€)  Jenkins  v.  Portman,  lKeen,435.         (g)  8  Sim.  523. 
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arose  to  the  landlord,  either  to  compel  the  purchaser  to  take 
an  assignment  of  the  lease^  or  to  compel  the  seller  to  assign 
it.  No  such  case  ever  arose ;  for  no  equity  could  arise  to  the 
landlord  to  interfere^  in  consequence  of  such  a  contract^ 
between  the  lessee  and  the  intended  assignee.  The  deposi- 
tary of  a  lease  for  securing  a  debt  has  a  right  to  file  a  bill  for 
a  foreclosure,  and  to  have  the  lease  assigned  to  him;  or,  if 
he  has  an  agreement  for  a  sale,  he  may  file  a  bill  for  a  specific 
performance ;  but  he  is  not  bound  to  do  either,  and  until  he 
exercises  Ids  option,  or  takes  possession  of  the  tenements 
comprised  in  the  lease,  he  stands,  to  all  intents  and  purposes, 
in  the  character  of  an  entire  stranger  to  the  tenancy,  and 
the  landlord  has  no  right  whatever  to  interfere  with  him. 
In  Lucas  v,  Comerford,  there  was  a  complete  constitution  of 
debt,  and  there  was  a  covenant  by  the  lessee,  that  the  lease 
should  be  subject  to  the  debt.  The  defendant  too  was  in 
possession  of  the  demised  premises,  audi  by  his  answer  he 
admitted  liis  liabOity  to  perform  some  of  the  covenants  in 
the  lease,  but  insisted  that  he  was  not  bound  to  perform  the 
covenant  to  rebuild  the  houses;  and  Lord  Thurlow,  on  a 
review  of  all  the  circumstances  of  that  case,  (not  one  of  which 
exists  here,  except  the  deposit,)  made  a  decree  which  gave  to 
the  landlord  the  benefit  to  be  derived  from  investing  the 
depositary  of  the  lease  with  the  character  of  legal  assignee, 
which,  to  a  certain  extent,  the  depositary  had  before ;  for  he 
was  in  possession  of  the  premises,  and  had  submitted  to 
perform  some  of  the  covenants  in  the  lease.  My  opinion 
is,  on  general  grounds,  that  this  is  a  case  in  which  the  court 
cannot  interfere  against  Mr.  Cheat ;  and  Lucas  v,  Comerford 
is  no  authority  for  any  such  interference,  as  the  two  cases 
differ  so  materially  firom  each  other  in  the  drcumstanoes. 
As  I  understand  the  case  of  Jenkins  t;.  Fortman,  Lord  Lang- 
dale  might  have  made  Ids  decision  just  as  he  did,  if  Flight  v, 
Bentley  had  never  existed ;  and,  therefore,  I  decide  this  case 
without  meaning  to  interfere  with  the  decision  in  Jenkins  v. 
Portman.'' 
1  i  And  Knight  Bruce,  V.C,  has  very  lately  pronounced  a 
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judgment  in  accordance  with  this  decision  (A).  In  the  case 
hist  dted^  the  bill  was  filed  on  the  authority  of  Lucas  t;. 
Comerford  and  Flight  v.  Bentley ;  but  Moores  v.  Choat  was 
determined  and  published  before  the  taking  of  eyidence. 
His  Honor,  however,  considering  the  state  of  the  authorities, 
and  that  an  application  to  the  court  by  the  plaintifp  to 
dismiss  his  bill,  with  a  view  to  save  expense,  was  not  of  a 
usual  nature,  refused  to  dismiss  the  bill  with  costs  at  the 
hearing. 

In  an  early  case  (i),  a  lessee  covenanted,  for  himself  and 
his  assigns,  to  pay  rent  so  long  as  he  and  they  should  have 
possession  of  the  thing  let,  and  gave  a  bond  for  the  perform- 
ance of  the  covenants ;  the  lessee  assigned,  and  the  assignee 
continued  in  possession  after  the  expiration  of  the  term ;  and 
Bolle^  C.  J.,  in  an  action  of  debt  on  the  bond  held,  that 
though  the  party  was  not  assignee  strictly  according  to  the 
rules  of  law,  yet  he  should  be  accounted  such  an  assignee  as 
was  to  perform  the  covenants;  and  ruled  the  defendant  to 
show  cause  why  the  plaintiff  should  not  have  judgment. 

The  effect  produced  on  the  tenancy  by  the  lessee's  bank- 
ruptcy ;  or  by  his  assignment  on  taking  the  benefit  of  the 
acts  passed  for  the  relief  of  insolvent  debtors;  or  on  his 
assignment  to  trustees  for  the  benefit  of  his  creditors,  will  be 
noticed  hereafter  (/). 

When  in  a  former  page  {k)  we  find  that  an  assignee  of  a 
lease  may  divest  himself  of  all  future  liability  by  assigning 
his  interest  to  another,  the  proposition  must  be  confined  to 
liability  as  between  himself  and  the  reversioner;  for  the 
ordinary  course  of  practice  in  assignments  of  leaseholds  has 
introduced  another  kind  of  claim  upon  him,  which  will 
remain  in  force  during  the  continuance  of  the  lease. 

As  the  lessee,  his  executors  and  administrators,  are  respon-    ' 
sible  for  the  payment  of  the  rent  and  performance  of  the   \ 


(h)  Robinson  v.  Roeher,  1  Yo.  &  Gampb.  275. 

Col.  V.  C.  7;  S.  C.  5  Jur.  1006.  (j)  Poert,  p.  433.  458.  459. 

(0  Bromefield  v.  Williamson,  Sty.  (Jk)  Ante,  p.  416  of  this  volume. 
407.     And  see  Digby  v,  Atkinson,  4 
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covenants  while  the  tenn  lasts  {I),  they  usually  obtain^  on  an 
assignment  of  the  property^  a  covenant  or  bond  from  the 
assignee  for  the  fiiture  payment  of  rent  and  performance  of 
covenants^  and  for  indemnifying  the  assignor  therefrom  (m) ; 
and  the  right  to  the  indemnity  is  well  established  in  fiftvor  of 
executors  {n),  although  the  assignee  cannot  compel  them  to 
enter  into  the  ordinary  covenants  for  title  (o).  The  e£fect  of 
this  covenant,  therefore,  is^  to  impose  on  the  assignee,  as 
between  himself  and  his  assignor,  the  same  liability  as  exists 
between  the  lessee  and  lessor  (/>).  And  it  follows  that  every 
party  thus  liable  is  entitled,  on  a  subsequent  assignment,  to 
demand  frt>m  his  assignee  a  corresponding  covenant  for 
indemnity. 

But  if  the  assignor  himself  be  liable  to  the  rent  and  cove- 
nants only  during  his  own  occupation,  as  in  the  case  of 
assignees  of  a  bankrupt,  or  of  an  insolvent  debtor,  who 
never  enter  into  a  covenant  for  indemnity;  or  in  the  case 
of  iU-prepared  instruments  containing  no  provision  for  the 
purpose  j  he  cannot  insist  upon  a  covenant  of  indemnity  fit>m 
hU  assignee  {q).  The  assignors'  liability,  in  these  cases,  ter- 
minating with  their  assignment,  an  indemnity  would  be 
useless. 

It  is  observable,  however,  that  where  a  party  takes  an 
assignment  by  deed  poll  of  a  leasehold  interest,  subfect  to 
the  payment  of  the  rent  and  performance  of  the  covenants,  and 
afterwards  assigns  over,  and  the  original  lessee  is  sued  by 
the  lessor  for  breaches  of  covenant,  the  first  assignee  is  liable 
at  the  suit  of  the  lessee  to  an  action  on  the  case  founded  on 
the  tort  for  the  breaches  committed  during  such  assignee's 
own  occupation,  although  an  action  of  covenant  will  not  lie 


(Z)  Ante,  p.  352  of  this  volume.  (n)  Staines  v.  Mortis,  sap.    Wil- 

(m)  Burnett  v.  Lynch,  5  Bam.  &  kins  v.  Fry,  sup. 

Ores.  589.  608;  S.  C.  8  Dow.  &  Ry.  (o)  Staines  v.  Morris,  sup. 

368.    Staines  v.  Morris,  1  Ves.  &  B.  8.  (p)  Pameil  v.  Stewart,  2  Jones,  Ir. 

Wilkins  v.  Fry,   1  Meriv.  244.  264.  Exch.  294. 

Wolveridge  v.  Steward,  3  Mo.  &  Sc.  {q)  Wilkins  v.  Fry,  1  Meriv.  244. 

569;  S.  C.  1  Crompt  &   Mees.  644;  265. 
3  Tyrw.  637. 
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against  him  (r) ;  nor  can  that  form  of  action  be  sustained 
though  the  assignment  be  by  indenture^  unless  it  be 
executed  by  the  assignee  {s). 

But  where  a  lessee  of  a  house  (the  defendant)  agreed  to 
let  it  to  another,  (the  plaintiff,)  at  a  certain  yearly  rent,  from 
the  29th  of  September,  up  to  which  day  he  agreed  to  pay, 
discharge,  or  allow,  aU  arrears  of  rent,  rents,  rates,  taxes,  or 
assessments ;  and  the  latter  agreed,  that  from  and  after  that 
day,  the  same  should  be  kept  paid  by  him  for  the  period  he 
might  occupy  the  premises,  which  was  agreed  to  be  for  the 
whole  of  the  unexpired  term  of  the  defendant  in  the  pre- 
mises ;  and  at  the  expiration  of  the  first  quarter,  the  superior 
landlord  distrained  for  that  quarter's  rent;  it  was  held, 
notwithstanding  the  stipulation  for  a  yearly  reat,  that,  as  the 
plaintiff  had  notice  of  the  superior  lease,  and  had  expressly 
undertaken  to  keep  the  rent  paid  after  the  29th  September, 
the  defendant  was  not  bound  to  indemnify  him  against  the 
consequences  of  the  distress  (/). 

And  we  may  add,  that  where  the  word  ffrant  confers  a 
right  to  an  action  of  covenant,  as  in  an  assignment  of  a  term 
executed  before  the  1st  of  October,  1845  («),  (the  force  of  that 
word  not  being  restrained  by  any  particular  express  covenant 
on  the  assignor's  part,)  the  assignee  cannot  sue  the  assignor 
in  assumpsit  for  money  lent,  &c.,  on  accoimt  of  money  paid 
by  the  assignee  to  the  landlord  for  arrears  of  rent,  due  in  the 
assignor's  time  {x). 

Burnett  v.  Lynch,  cited  above,  arose  on  an  assignment  by 
deed  pott,  and  Brown  v.  McFarran  on  an  indenture  not 
executed  by  the  assignee ;  but  no  greater  liability  attaches  to 


(r)  Bumett  v.  Lynch,  6  Bam.  Sl  ooyenaat  in  law  in  respect  of  any  ten^ 

Cres.  589;  S.  C.  8  Dow.  Sl  Ry.  368.  menta  or  hereditaments,  except  so  far 

And  see  Stone  v.  Evans,  2  Peake,  94.  as  it  may  by  force  of  any  act  of  pariia- 

(<)   Brown  v.  McFiarran,  5  Irish  ment  imply  a  covenant.    8  &  9  Vict 

Law  Rep.  212.  Cw  106.  s.  4. 

(0  Upton  V.  Ferguason,  3  Mo.  Sl  Sc.         {x)  Baber  v,  Harris,  9  AdoL  Sl  Ell. 

88.  582;  S.  C.  1  Per.  &  Dav.  360;  2  Wil. 

(«)  The  word  fframt  in  a  deed  exe-  Wol.  &  Hodg.  1. 
oated  after  that  day  will  not  imply  a 
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the  assignee,  thougli  the  assignment  be  by  indenture,  exe- 
Gated  by  him  as  well  as  the  assignor  (p).  In  this  last  case 
(Steward  v.  Wolveridge),  the  words  "su^ect  to  the  payment 
of  the  rent,  ifc./'  were  held  by  the  Court  of  Common  Pleas  to 
amount  to  an  express  covenant  for  payment  during  the  term; 
but,  on  appeal,  the  Exchequer  Chamber  determined  that 
they  were  only  a  qualification  of  the  assignment,  and  not 
words  of  contract. 

The  assignee,  or  other  party  entitled  to  the  beneficial 
interest  under  a  lease,  is  liable  in  equity  to  the  performance 
of  the  duties  or  burthens  annexed  to  that  beneficial 
interest  {z).  And  if  the  equitable  assignee  of  a  lease  assign 
his  beneficial  interest  in  the  term  to  another,  who  does  not 
obtain  a  legal  assignment,  and  the  original  lessee  be  sued  by 
the  lessor  for  breaches  of  covenant  committed  during  the 
possession  of  the  equitable  assignee,  such  eqxdtable  assignee 
is  liable  in  equity  to  indemnify  the  lessee  against  all  damages 
incurred  by  reason  of  such  breaches,  though  the  lessee  were 
no  party  to  the  equitable  assignment  (a). 

So,  if  the  legal  interest  in  leaseholds  be  assigned  by  inden- 
ture professing  to  contain  a  covenant  on  the  assignee's  part 
for  payment  of  the  rent  and  performance  of  the  covenants  of 
the  lease,  but  the  deed  be  executed  by  the  assignor  only,  the 
assignee,  by  accepting  the  benefit  of  the  assignment,  will  be 
liable  in  equity  to  perform  such  covenant  (£)« 

The  obligation,  however,  is  not  in  the  nature  of  a  covenant 
or  special  contract ;  but  of  a  simple  contract  only ;  and  is, 
therefore,  barred  by  the  lapse  of  six  years  after  the  accrual 
of  the  cause  of  suit  (c). 

But  where  a  bill  was  filed  by  the  grantee  of  the  reversion 
of  a  lease,  i^ainst  the  personal  representative  of  an  equitable 


(y)  Wolyeiidge  v.  Steward,  in  error,  659 ;  3  Tyrw.  €52. 

3  Mo.  &  Sc  561;  S.  C.  1  Grompt  &  (z)  Stainefl  v.  Morris,  1  Vet.  &  B. 

Mee8.644;3Tyrw.637;reT«rBiiigthe  8.11.    S«xidenv.B«iuoii,  4Bmt.I50. 

dedaon  of  C.  P.  in  Steward  v.  Wol-  (a)  aoaev.Wilberforoe,  I  Beav.lIS. 

veridge,  9  Bing.  60;  S.  C.  2  Mo.  &  Se.  (5)  WillKm  v.  LooDard,  3  Beav.  373. 

75.    And  see  Mills  v.  Harris,  cited,  (c)  Sanders  «.  Benson,  4  Beav.  350. 
3  Mo.  &,  Sc.  569;  1  Crompt  &  Mees. 
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tenant  for  life^  for  an  account  of  what  was  due  to  the  plaintiff 
in  respect  of  dilapidations  of  the  premises^  allying  that  the 
dilapidations  accrued  during  the  possession  of  the  tenant  for 
life^  that  he  paid  rent^  and  was  liable  to  the  covenants  in  the 
lease^  and  that  on  his  death  the  defendant  entered  into 
possession  as  his  administrator,  and  paid  rent,  till  the  de- 
termination of  the  lease,  it  was  held,  that  there  was  not 
a  sufficient  allegation  of  a  subsisting  demand  to  support 
the  bill  {d). 

When  the  covenant  for  indemnity  is  contained,  as  is 
frequently  the  case,  in  the  deed  of  assignment,  the  assignor 
should  have  a  duplicate  of  the  deed  executed  by  the  assignee^ 
so  as  to  preserve  in  his  own  hands  the  means  of  enforcing 
the  covenant  against  the  assignee.  It  would  be  equally 
efficacious,  so  far  as  the  assignor  is  concerned,  and  less 
expensive,  if  the  covenant,  instead  of  being  in  the  assign- 
ment, were  contained  in  a  distinct  instrument,  with  appro- 
priate recitals,  and  delivered  to  the  assignor.  But,  looking 
to  the  assignee's  interest,  it  is  better  to  have  the  covenant 
in  the  deed  of  assignment;  because,  on  a  future  assign- 
ment by  him,  the  deed  will  at  once  prove  his  liability,  and 
consequent  right  to  a  covenant  for  indemnity  from  his 
assignee,  which  would  not  be  the  case  if  the  covenant  were 
in  a  collateral  deed  possessed  by  his  assignor,  whose  produc- 
tion of  it  could  not  be  enforced  without  a  special  covenant 
for  the  purpose. 

It  may  be  mentioned  here,  that  a  covenant  of  this  descrip- 
tion is  collateral,  and  will  not  run  with  the  land  {e). 

The  assignee  of  a  lease  executed  a  bond  to  indemnify  the 
lessees  against  the  covenants  contained  in  the  lease ;  he 
afterwards  quitted  the  country;  the  house  was  left  unte- 
nanted ;  and  the  lessees  were  obliged  to  pay  the  rent  reserved. 
The  assignee  having  subsequently  returned  to  England,  made 
a  compromise  with  them  for  the  sum  then  due  in  respect  of 


(d)  Arkwright  v.  Cole,  2  Yo.  &  Col.  (e)  Mayor  v.  Steward,  4  Buxr.  2439. 

V.  C.  4.  2446. 


482  DURATION  OF  LIABILITY  UNDER  THE  COVENANTS.  [Pint  VI. 

his  non-performance  of  the  covenants^  and  shortly  afterwards 
went  abroad  again :  they  demised  the  house  to  a  person  who 
continued  in  possession  till  the  end  of  the  term ;  and  it  was 
held^  that  this  mode  of  dealing  with  the  premises  did  not  give 
the  assignee  any  title  in  equity  to  relief  against  the  legal 
effect  of  his  bond  (/). 

(/)  Andenon  v.  Bailey,  1  RnaB.  313. 


433 


CHAPTER  VI. 

OF  THE  EFFECT  PRODUCED  ON  THE  TENANCY  BY  THE 
BANKRUPTCY  OF  THE  LESSEE. 

n[^HE  bankruptcy  of  the  lessee  may^  under  certain  terms, 
exonerate  him  from  the  liabilities  of  the  tenancy. 
Before  the  passing  of  the  act  of  49  Geo.  3.  c.  121,  though 
stripped  of  his  property  by  bankruptcy,  he  remained  liable 
on  his  covenant  for  payment  of  rent  to  the  end  of  his  term  (a). 
But  by  the  19th  section  of  the  act  referred  to  (6),  if  the  as- 
signees accepted  his  lease,  he  was  discharged  from  payment 
of  rent  accruing  due  after  such  acceptance;  and  if  they 
declined  to  determine  whether  they  would  accept  or  repu- 
diate it,  the  lessor  was  empowered  to  petition  the  Lord  Chan- 
cellor that  they  might  accept  or  deliver  up  the  lease  and 
possession  of  the  premises.  In  case  the  assignees  declined 
the  lease,  the  bankrupt  remained  liable,  until  the  Bankrupt 
Act  of  6  Geo.  4  (c),  was  passed. 

By  this  act,  the  coomiissionm  were  directed  (rf)  to  assign 
to  the  assignees,  for  the  benefit  of  the  creditors,  all  the  per-* 
sonal  estate  of  the  bankrupt ;  and  (e),  by  deed  indented  and 
enrolled,  to  convey  to  the  assignees,  for  the  benefit  of  the 
creditors,  all  lands,  tenements,  and  hereditaments,  except 
copy  or  customary  hold,  to  which  the  bankrupt  was  entitled. 

And  it  was  further  enacted  (/),  that  any  bankrupt  entitled 
to  any  lease,  or  agreement  for  a  lease,  if  the  assignees  should 
accept  the  same,  should  not  be  liable  to  pay  any  rent  accru- 

(a)  Mills  V.  Aurioly  1  H.  Blac.  433;  (b)  49  G«o.  3.  c.  121.  s.  19., 

Auriol  V.  Mills,  in  error,  4  Term  Rep.  (c)  6  Geo.  4.  c.  16. 

94.     Hammond  v.  Toulmin,  7  Term  (d)  Seot  63. 

Hep.  612.  616.   Boot  v.  Wilson,  8  East,  (e)  Sect.  64. 

Sll.  318.  (/)  Sect.  75. 

VOL.  II.  r  p 


434  DURATION  OF  LIABILITY  UNDER  THE  COVENANTS.  [Past  VI. 

ing  after  the  date  of  the  commission^  or  to  be  sued  in  respect 
of  any  subsequent  non-observance  or  non-performance  of  the 
conditions^  covenants^  or  agreements^  therein  contained ;  and, 
if  the  assignees  should  decline  the  same,  should  not  be  liable, 
in  case  he  should  deliver  up  such  lease  or  agreement  to  the 
lessor,  or  such  person  agreeing  to  grant  a  lease,  within  four- 
teen days  after  he  should  have  had  notice  that  the  assigneea 
should  have  declined;  and  that  if  the  assignees  should  not, 
upon  being  thereto  required,  elect  whether  they  would  accept 
or  decline  such  lease,  or  agreement  for  a  lease,  the  lessor,  or 
person  so  agreeing,  or  any  person  entitled  under  such  lessor, 
or  person  so  agreeing,  should  be  entitled  to  apply  by  petition 
to  the  Lord  Chancellor  (^),  who  might  order  them  so  to  elect, 
and  to  deliver  up  such  lease,  or  agreement,  in  case  they 
should  decline  the  same,  and  the  possession  of  the  pre- 
mises, or  might  make  such  other  order  therein  as  he  should 
think  fit. 

It  win  be  advisable  to  explain  the  operation  of  this  act 
before  we  proceed  to  notice  the  more  recent  statutes. 

The  general  assignment  of  the  bankrupt's  personal  estate 
under  the  Bankrupt  Act  of  6  Geo.  4,  did  not  (A)  of  itself  vest 
a  term  of  years  in  the  assignees  (i) ;  nor  were  they  bound  to 
accept  a  lease,  or  agreement  for  a  lease,  to  which  the  bank- 
rupt was  entitled,  as  it  might  prove  burthensome,  a  damnoBa 
haredUas,  instead  of  profitable  to  their  trust  {j).  Its  adop- 
tion or  rejection  was  subject  to  their  discretion,  the  operation 
of  the  assignment  being  suspended  in  the  interval,  and  the 


{g)  Now  to  the  Court  of  Reyiew, 
1  &  2  W.  4.  c  56.  8.  2. 

(fi)  See  post,  p.  448,  as  to  thiB  and 
the  Buhflequent  propodtionB  being  stated 
in  the  past  tense. 

(i^  Copehuid  V.  Stephens,  1  Barn.at 
Aid.  593.  Tuck  v.  Fyson,  6  Bing.  N.  C. 
321.  331;  S.  C.  3  Mo.  &  Pa.  715. 

(j)  Hansonv.Stephenson,!  Barn.& 
Aid.  307.  Bourdi]]onv.Dalton,lPeake, 
238;  a  C.  1  Esp.  234.  Tuner  o. 
Richardson,  7  East,  335. 342.  Wheeler 


V.  Bramah,  SCampb.  340;  S.  C.  1  Rose, 
883.  Ex  parte  Scott,  1  Roee,  446,  n. 
How  V.  Kennett,  3  AdoL  &  £0.  659. 
662;  S.  C.  5  Nev.  &  Man.  1.  Ex  parte 
Fletcher;  Mre  Collins,  1  Deac.  &  Chit. 
818.  Ex  parte  Blan^;  Mre  Foslsr, 
1  Deac  286.  Ex  parte  Beneeke;  Mre 
Pearson,  1  Deac.  186.  Ex  parte  Wil- 
liams; Mre  HobUng,  2  Deac.  330.  The 
five  cases  last  mentioned  have  been 
determined  sfaice  the  passing  of  the 
act  of  1  &  2  W.  4.  c.  56. 
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estate  remaiiuxig  vested  in  the  bankrupt  (k) ;  but  if  they  once 
accepted  the  tarm,  they  placed  themselves  in  the  situation  of 
other  assignees,  and  took  the  estate  with  all  its  charges  (/) ; 
and  the  bankrupt  was  then  absolved  from  the  payment  of 
any  rent  accruing  due,  or  breaches  of  covenant  committed, 
after  the  date  of  the  commission. 

A  reasonable  time  was  allowed  the  assignees  to  ascertain 
the  value  of  the  lease  before  they  made  their  election ;  for 
which  purpose  they  might  have  it  valued^  or  put  up  for  sale^ 
without  danger  of  such  act  being  deemed  an  acceptance  (m). 
If,  however,  they  accepted  a  bidding  (n),  or  dealt  with  the 
estate  as  their  own,  or  used  it  in  a  manner  injurious  to  the 
persons  otherwise  entitled,  they  were  not  within  this  protec- 
tion (o).  Hence,  it  was  often  a  question  of  difficulty  whether 
the  conduct  of  the  assignees  in  the  particular  case  amounted 
to  an  adoption  of  the  term.    A  few  examples  may  be  given. 

In  one  caseQv),  after  the  bankruptcy  in  January  1800, 
the  lessor  applied  to  the  assignee  to  know  if  he  meant  to 
take  the  bankrupt's  interest  in  the  house':  the  assignee 
answered,  that,  if  he  did  not  let  it  by  Lady-day,  he  would 
give  it  up;  and  at  Lady-day  he  paid  the  rent,  and  offered  the 
agent  the  key;  and  Lord  Kenyon,  C.  J.,  held,  that  the 
assignee's  conduct  impHed  an  acceptance  of  the  lease;  for 
though  he  might  have  refused  it  at  first,  yet  he  could  not 
take  it  in  part,  and  afterwards  reject  it,  when  he  found  it 
would  not  answer,  and  he  could  not  let  it. 

In  the  case  of  Odell  v.  Wake  {q)y  the  assignees  put  up  the 
premises  to  auction;  P.  O.  became  the  purchaser,  paid  a 
deposit,  and  gave  orders  to  the  solicitor  of  the  assignees  to 


(2r)  Copeknd  If.  Stephens,  sup.  Tomer 
V.  Riehardson,  7  East,  335.  340;  S.  C. 
3  Smith,  330. 

(0  Bonrdillon  if.  Dalton,  sup.  Gib- 
son V.  CouHhope,  1  Dow.  &  Ry.  205. 
Ex  parte  Fletcher ;  Mre  Collins,  1  Deac 
&  Chit.  318. 

(m)  Turner  v,  Richardson,  sup. 
Wheeler  v.  Bramah,  sup.    Carter  v. 


Wame,  I  Mood.  &  Malk.  479. 

(n)  Turner  if.  Richardson,  7  Bast, 
342-3;  S.  C.  3  Smith,  330.  Hastings  v. 
Wilson,  Holt's  N.  P.  C.  290.  Oark  «. 
Hume,  Ry.  &  Moo.  207. 

(o)  Carter  v.  Wame,  sup. 

(p)  Broome  v,  Robinson,  8  Smith, 
333,  n.;  cited,  7  East,  339. 

(q)  Odell  V.  Wake,  3  Campb.  394. 
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prepare  an  assignment,  whicli  was  prepared  accordingly,  and 
executed  by  the  assignees  and  the  bankrupt  two  years  before- 
the  rent  sued  for  became  due;  but  it  remained  ever  since  in 
the  hands  of  the  solicitor  to  the  assignees,  who  had  a  lien  for 
the  expense  of  preparing  it ;  though  it  was  contended,  that 
as  the  assignment  had  not  been  delivered  to,  nor  accepted  by 
P»  O.,  it  did  not  operate  to  pass  the  term  to  him.  Lord  Ellen- 
borough  held,  that,  under  the  circumstances,  the  assignment 
was  complete  before  the  rent  became  due. 

So,  where  the  assignees,  chosen  on  Saturday,  the  8th  of 
July^  allowed  the  bankrupt's  cows  to  remain  on  the  premises 
(pasture  land)  the  whole  of  the  next  day,  where  they  were 
twice  milked  by  order  of  the  assignees,  and  were  on  the 
Monday  morning  removed  by  their  order,  the  court  held  that^ 
these  circumstances  were  an  adoption  by  the  assignees  of  the 
bankrupt's  lease  (r). 

So,  where  the  assignees  put  up  the  premises  to  auction, 
which  were  knocked  down  to  a  purchaser  for  400/.,  who 
immediately  paid  a  deposit  of  99/.,  but  owing  to  some  cause 
which  did  not  appear  in  evidence,  though  alleged  by  the 
plaintiff's  {s)  counsel  to  have  been  a  misdescription  of  the 
premises,  the  purcha&er  refused  to  complete  the  contract,  and 
the  purchase  money  was  returned,  and  about  nine  months 
afterwards,  the  premises  were  again  put  up  to  auction,  when 
no  purchaser  offering,  they  were  bought  in  by  the  assignees; 
Gibbs,  C.  J.,  was  of  opinion  that  the  assignees  were  bound; 
for,  in  the  absence  of  evidence  to  satisfy  him  why  they  did 
not  enforce  the  contract  of  sale,  he  must  presume  that  it 
was  stiU  in  force,  and  that  such  contract  fixed  them  with 
possession  (/). 

In  Page  v.  Godden  {u)  it  appeared  that,  the  bankrupt 
having  a  lease  in  possession,  and  bemg  also  entitled  to  a 
reversionary  interest  in  the  same  property,  the  assignees 


(r)  Welch  v.  Myen»  4  Campb.  368.      N.  P.  C.  290. 

(«)  Sointhereport  Q^.defendafWsf         (u)  Page  v.  Godden,  2  SUurk.  309. 

(0    Hastings  v,   Wilson,  1  Holt's 
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executed  an  aBaignment  to  one  Qeorge  Page^  which  recited 
the  lease^  and  purported  to  convey  all  the  estate  and  rever- 
sionary interest  of  the  bankrupt ;  and  it  was  contended^  that 
the  assignees  had  by  this  instrument  conveyed  the  reversionary 
interest  only^  and  that  there  had  been  no  acceptance  of  the 
lease ;  but  Lord  EUenborough  was  of  opinion^  that^  since  the 
assignees  potentially  had  the  whole  interest  which  the  bank* 
rupt  possessed  in  the  lease^  and  the  instrument  purported  to 
convey  the  whole,  the  assignees  must  be  considered  as  having 
assigned  the  lease,  and,  therefore,  must  have  accepted  it. 

The  circumstances  of  the  case  of  Thomas  t?.  Femberton  and 
Kittridge  {sc)  were  more  complicated.  It  appeared  that  at  a 
meeting  between  the  plaintiff  (the  lessor),  his  agent,  the  two 
defendants  (the  assignees),  and  their  solicitor,  the  lessor  stated 
the  object  of  the  meeting  to  be,  to  ascertain  whether  the  as- 
signees would  take  to  the  bankrupt's  interest  in  the  premises. 
Femberton  said  that  it  was  a  very  material  question  for  them, 
and  would  require  consideration  before  they  could  deter- 
mine; that  they  would  give  an  answer  on  the  following 
Thursday ;  on  which  day  Femberton  alone  came  and  said, 
they  must  hold  the  premises  imtil  the  Lady-day  following, 
(the  period  of  the  year  firom  which  the  term  was  computed). 
The  lessor  caused  Scarratt,  the  bankrupt,  and  both  assignees 
to  be  served  on  the  22nd  of  September  with  a  notice  to  quit  at 
the  ensuing  Lady-day.  When  Kittridge  received  it,  he  said, 
''  It  is  what  I  espectedJ^  Femberton,  who  lived  near  the 
spot,  firequently,  and  Kittridge,  in  some  instances,  gave  orders 
to  workmen  on  the  farm :  they  were  solicitous  that  the  plain- 
tiff should  accept  Scarratt  as  tenant,  but  he  refused  so  to  do. 
They  continued  in  possession  of  the  farm  till  Lady-day,  when 
they  quitted.  Kittridge,  on  a  subsequent  occasion,  said,  that 
he  had  fbimd  Scarratt  on  the  farm,  and  had  left  him  there ; 
on  another  occasion  he  said, ''  I  wish  I  had  never  seen  the 
farm,  nor  had  an3rthing  to  do  with  it."  The  court  held,  that 
Kittridge's  language,  that  he  expected  the  notice  to  quit ; 

(x)  Thomas  v.  Pemboi*toii  &  Kittridge,  7  Taunt  206. 
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and  Pembertoo^B,  that  he  had  nothing  to  do  with  the  farm 
but  to  pay  the  rent  (y) ;  and  Pemberton's  answer  given  on 
the  Thursday ;  and  their  keeping  possession  of  the  fiunu  titt 
Lady-day  after  the  plaintiff  had  decidedly  refused  to  let  it  to 
the  bankrupt^  as  well  as  the  acts  done  on  the  farm,  which 
were  not  confined  to  the  assignee's  interest  in  the  other 
chattels;  in  a  word,  all  tiiie  evidence  showed,  that  as  wdl 
Ejittridge,  as  Pemberton,  had  elected  to  take  the  fiinn. 

So,  where  the  assignees  entered  upon  the  pienises,  and 
gave  directions  respecting  them,  employing  and  rewarding 
the  bankrupt's  foreman  (who  previously  and  subsequently  to 
the  bankruptcy  resided  on  the  premises,  and  had  the  care  of 
the  machinery,)  for  his  trouble ;  and  advertised  the  prop»ty 
for  sale  with  reference  to  themselves,  and  the  solicitors  of  the 
fiat,  they  were  held  to  have  accepted  the  lease  (^r). 

So,  where  an  assignee,  diosen  in  Novemb^,  1822  (a), 
allowed  the  bankrupt  to  continue  in  possession  of  tiie  pre- 
mises and  carry  on  Ids  business  there,  under  his  (the  as- 
signee's) occasional  superintendence,  until  the  following  April; 
and  on  the  2Srd  December,  1828,  announced  his  intention  to 
decline  the  lease ;  it  was  held,  that  he  had  done  more  than 
the  law  aQowed  an  assignee  to  do  before  he  exercised  his 
right  of  declaring  off,  and  was  consequently  fixed  with  the 
liabilities  of  the  lease  {b). 

Indeed,  as  was  observed  by  Lord  Ellenborongh  (c),  there  is 
no  instance  in  which  a  deliberate  act  of  taking  possession 
has  been  curtailed  of  its  full  legal  effect.  And  he  suggested 
that  if  the  assignees  should  wish  so  to  curtail  it,  th^  should 
enter  upon  the  premises  with  a  protest  that  their  entry  was  not 
for  the  purpose  of  possessing  themselves  of  the  premises  as 
assignees. 


(jy)    ThiB  remark   of  Pemberton's  be  a  mistake, 
appears  in  the  judgment^  Imt  not  in         (h)  Clark  «.  Hume,  Ry.  ft  Moo.  207. 

the  statement  of  the  case.  And  see  Ansell  v.  Robson,  2  Crompt 

(2)  Hanson  tF.  Stephenson,  1  Bam.  &  &  Jerv.610. 
Aid.  303.  (c)  Hanson  v.  Stephenson,  1  Bam. 

(a)  In  the  report  it  is  1823,  but  at-  Sl  Aid.  307.     And  see  Wheeler  r. 

tention  to  the  dates  will  prove  this  to  Bramah,  3  Campb.  340. 
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On  ^bettkier  hand^  where  the  astigiiees  advertised  the  pre- 
mkfii  fixr  sale^  which  were  in  the  hands  of  imder-tenaiits  at 
ihe  isBiB,  without  making  mention  of  any  person  as  the  own» 
of  the  leveiaion^  and  afterwards  put  them  up  to  auction^  but 
no  bidd»  appeared ;  the  court  held  that  this  was  not  an 
aoceptanoe  of  the  term^  but  an  experiment  merely  to  ascer- 
tain its  value,  which  they  were  bound  by  their  duty  to  try, 
before  they  accepted  or  repudiated  it  (iQ. 

A  similar  judgment  was  pronounced  in  the  case  of  Wheeler 
V.  Bramah  {e).  The  lessee  was  declared  a  bankrupt  on  the 
26th  of  June,  1810,  and  the  defendants  were  chosen  his 
assignees  on  the  18th  of  August  following.  He  presented  a 
petition  to  Hie  Lord  ChauceUor  to  supersede  the  commission, 
which  was  afterwards  dismissed.  On  the  21st  ci  May,  1811, 
the  bankrupt's  effects  stiU  remaining  on  the  premises,  Dixon, 
one  of  the  defendants,  to  avoid  a  threatened  distress  for 
three  quarters'  arrears  of  rent  due  at  the  preceding  Lady- 
day,  accepted  a  bill  for  the  amount,  and  it  was  then  agreed 
between  him  and  the  plaintiff,  that  the  lease  should  be 
put  up  to  ssle,  to  see  if  it  was  worth  anything;  Dixon 
stating,  that,  otherwise,  it  was  not  the  intention  of  the 
assignees  to  take  to  the  premises.  On  the  28th  of  the 
same  monjbh,  the  bankrupt's  effects  were  sold  on  the  pre- 
mises, and  cleared  away  by  the  purchasers.  The  lease  was 
at  the  same  time  put  up  to  sale  by  order  of  the  assignees, 
but  there  was  no  bidding  for  it.  The  key  was  not  sent  by 
them  to  the  plaintiff  till  the  2l8t  of  September  following ; 
however,  they  never  made  any  other  use  of  the  premises. 
The  indenture  of  lease  remained  all  along  in  the  hands  of 
the  bankrupt's  attorney,  who  had  a  lien  on  it.  Under  these 
circumstances.  Lord  Ellenborough  held,  that,  as  the  assignees 
had  paid  rent,  not  as  tenants,  but  for  the  express  purpose  of 
preventing  a  distress,  protesting  at  the  same  moment  that 
they  did  not  mean  to  adopt  the  term,  unless  upon  a  trial 


(d)  Tamer  v.  Richardson,  7  East,         (e)  Wheeler  v.  Bi'amah,  3  Campb. 
335;  S.  C.  3  Smith,  330.  340;  S.  G.  1  RoBe,  363. 
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being  made^  it  should  be  found  to  be  valuable^  and  as  the 
premises  were  put  up  to  sale  with  the  plaintiff's  concurrence, 
the  defendants  had  done  nothing  to  render  themselves  liable 
as  assignees  of  the  lease.  He  considered  that  the  simple 
omission  to  send  the  key  was  not  tantamount  to  entering 
and  taking  possession  of  the  premises ;  though  the  case  would 
Jbave  been  different,  had  they  refused  to  deliver  it  up  on 
requisition. 

And  the  case  of  Hill  v,  Dobie  (/)  fell  in  the  same  class. 
There,  the  lessee  under-let,  and  became  bankrupt,  and  shortly 
afterwards  quitted  the  premises  with  the  consent  of  the 
assignees,  who,  by  deed  dated  24th  June,  released  the  under- 
lessee  from  all  liability  during  the  residue  of  his  term,  for 
rent,  or  in  respect  of  the  covenants  contained  in  the  under- 
lease. On  the  4th  of  July,  the  assignees  received  a  notice 
from  the  plaintiff  to  elect  whether  they  would  accept  the 
lease,  upon  which  they  immediately  wrote  to  him  positively 
refusing  to  accept  it.  Dallas,  C.  J.,  held,  that  the  release  of 
the  under-tenant  left  wholly  untouched  the  question  of  elect- 
ing to  take  the  original  lease ;  and  that  they  afterwards  did 
elect  not  to  accept  it. 

If  the  assignees  suspended  their  election  to  accept  or  reject 
the  bankrupt's  lease,  or  agreement  for  a  lease,  the  Lord 
Chancellor,  on  the  lessor's  petition  {ff),  would  order  them  to 
£ome  to  a  determination  (A)  within  a  reasonable  time  (t),  as 
ten  days  {k),  or  a  fortnight  (/).  And  in  a  case  in  which  they 
had  neglected  for  three  months  to  notice  an  order  calling  upon 
them  to  elect,  the  Court  of  Review,  on  a  fresh  petition,  declared 
the  agreement  to  be  abandoned,  and  ordered  it  to  be  rescinded. 


(/)  HiU  V.  Dobie,  8  Tauot.  325;  similar  in  terms. 

S.  C.  2  J.  B.  Mo.  342.  («)  £x  parte  Fletdier;  Mre  CoHiiu^ 

((/)  6  Geo.  4.  c.  16.  8.  75.  1  Deac.  &  Chit  318,  decided  since  1  &2 

(/O  Ex  parte  Qimes,  1  Madd.  76;  W.  4.  c  56. 

S.  C.  abstracted,  2  Rose,  452.      The  (k)  £s  parte  Scott,  1  Rose,  446,  n. 

case  dted  was  determined  mider  the  (Q  Ex  parte  Fletcher;  Mre  Collins, 

prior  act  of  49  Geo.  3.  c.  121,  but  the  1  Deac.  &  Chit.  356,  decided  since  1  ft  2 

19th  section  of  that  act,  and  the  75th  W.  4.  c  56. 
section  of  the  act  of  Geo.  4,  are  very 
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and  possession  of  the  premises  to  be  delivered  np  (m).  Where 
there  was  some  reason  to  suspect  that  the  lease  was  void^  (on 
the  ground  of  usury  for  instance^)  the  order  was  not  that  the 
assignees  should  deliver  up  possession  of  the  premises,  but 
merely  that  they  should  deliver  up  the  lease  (»). 

An  agreement  to  procure  a  lease  to  be  granted  to  the 
bankrupt  by  a  third  party  was  held  to  be  an  agreement  for 
a  lease  within  the  act  (o). 

And  where  an  equitable  mortgagee  by  deposit  had  obtained 
the  usual  order  for  a  sale  of  a  lease^  which  the  assignees  had 
rejected^  the  bankrupt  was  committed  for  disobeying  an  order 
to  deliver  up  possession  to  the  purchaser  {p). 

The  Vice-Chanoellor  (Sir  John  Leach)  avowed  his  want  of 
jurisdiction  to  determine  whether  the  assignees  had  elected 
to  accept  or  decline  the  lease  (g) :  it  was  only  when  they  would 
not  come  to  a  decision  that  a  jurisdiction  was  given  (r).  But 
the  court  would  settle  the  terms  on  which  the  lease  should 
be  delivered  up  {»);  and,  if  necessary,  upon  affidavits  showing 
mismanagement  during  the  suspense  of  their  election,  would 
direct  an  issue  quantum  damnificatus  {{) ;  but  it  had  no  autho* 
rity  to  compel  the  assignee  to  pay  the  petitioner  his  costs,  or 
to  allow  them  out  of  the  bankrupt's  estate  («). 

A  determination  of  a  lease  by  the  assignee's  refunng  it,  was 
held  to  be  a  determination  within  the  meaning  of  a  covenant 
providing  for  certain  things  at  the  end  or  other  sooner  deter* 
mination  of  the  term.  And,  therefore,  where  a  lessee  cove- 
nanted that,  at  the  end  or  sooner  determination  of  the  term, 
he  would  leave  upon  the  demised  premises  the  hay,  straw, 
fodder,  dung,  &c.,and,  on  his  becoming  bankrupt,  his  assignees 


(m)  Ex  pttrte  Blandy;  Mre  FoBter, 
1  Deac.  286,  decided  since  1  &  2  W.  4. 
c.  56. 

(n)  Ex  parte  Winiams;  Mre  Hob- 
ling,  2  Deac.  330,  decided  since  1  &  2 
W.  4.  c.  56. 

(o)  Ex  parte  Benecke;Bfre  Pearson, 
I  Deac  186;  S.  C.  2  Mont  &  Ayr.  692. 

(p)  Ex  parte  Hawkins;  Mre  Wat- 
son, 1  Mont  &  Macar.  115. 


{q)  £xparteQiiantock;MreBridger, 
Buck,  189. 

(r)  Ibid.  Ex  parte  Clnnes,  1  Madd. 
76.  And  see  Ex  parte  Warwick;  Mre 
Hangh,  Buck,  326. 

(«)  Ex  parte  Qnantock ;  Mre  Bridger, 
sup. 

(0  Ibid. 

(«)  Ex  parte  Bright;  Mre  Clark, 
2  Glyn  &  Jam.  79. 
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dedined  the  lee«e^  it  was  decided,  that  the  hay,  Slc.,  mxmt  he 
left  on  the  jnTemiaes  without  compensatkm,  in  the  aame  manr 
ner  as  if  the  term  had  expired  by  effluxion  of  time  (4?).  80, 
on  the  other  hand,  where  a  lease  contained  a  covenant  that 
the  lessee  should  take  a  going-off  crop  firom  two^third  parts 
of  the  arable  land,  and  should  be  at  liberty  to  occupy  the 
messuage,  bams,  and  premises,  firom  the  end  or  other  sooner 
determination  of  the  term  for  fifteen  months  afterwards,  the 
Vice-Chancellor  decreed  in  fitror  of  the  right  of  the  aaofgDeai^ 
who  had  repudia;ted  the  lease,  to  take  the  off-goii^  atop  from 
the  two-thirds  (y). 

But  in  a  late  case  (z),  whose  a  lessor  covenanted  with  his 
lessee  to  re-pordiase,  at  the  expiration  or  other  sooner  deter- 
mination of  the  term,  certain  fixtures  on  the  premises,  and  to 
pay  such  price  for  them  as  they  should  be  iqppraised  at  by 
two  competent  persons,  one  to  be  named  by  each  party;  and 
the  lessee  became  bankrupt;  and  his  assignee  declined  to 
take  the  lease,  which,  within  the  fourteen  days,  was  delivered 
up  by  the  bankrupt  to  the  lessors ;  and  the  assignee  insisted 
on  the  less<nr's  purchasing  the  fixtures;  and,  on  his  refiiaal, 
brou^t  an  action  of  covenant;  the  court  held^  that^  as  the 
lessor,  in  consequence  of  section  75  of  the  statute  of  6  Geo.  4. 
c.  16,  could  not  have  compeUed  the  bankrupt  or  his  assignee 
to  appoint  an  appraiser;  and  as  the  agreement  on  the  point 
was  mutual;  the  covenant  having  failed  on  the  one  aide,  it 
followed  in  justice  that  it  should  likewise  fail  on  ike  other. 

Thus  stood  the  law  under  tilie  act  o£  George  the  4th. 

By  the  act  passed  to  establish  a  court  in  bankruptcy  (a),  it 
was  provided  (6),  that  a  number  of  perscms  not  exceeding 
thirty,  being  merchants,  brokers,  or  accountants,  or  persons 
who  were  or  had  been  engaged  in  trade  in  the  cities  of  London 
or  Westminster  or  the  parts  adjacent,  should  be  chosen  by 


(x)  £x  {Murte  Nixon;  Mre  Oongh,  (z)  Keaney  v.  Cantain^  2  Bmel  k 

1  Rose,  445;  2  Madd.  319.    Ex  parte  AdoL  716. 
Whittiugton;  Mre  Adams,  Buck,  87.  (a)  1  &  2  W.  4.  o.  56. 

(y)  Ex  parte  SlanndreU;  Re  Dark,  (6)  Sect.  22. 

2  Madd.  315;  S.  C.  Back,  83. 
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the  Lord  Chanoellor  to  act  as  offidal  asaigiieeB  in  all  bank- 
ruptcies prosecuted  in  the  said  court  of  bankruptcjr;  <»ie  of 
which  said  official  assignees^  it  was  declared,  should  in  all 
cases  be  an  assignee  of  each  bankrupt's  estate  and  effects 
together  with  the  assignee  or  ass^nees  to  be  chosen  by  the 
creditors;  *  ♦  *  and  that  all  the  personal  estate  and 
effects,  and  the  rents  and  profits  of  the  real  estate,  and  the 
proceeds  of  sale  of  all  the  estate  and  effects  real  and  personal, 
of  the  bankrupt,  should  in  efcry  case  be  possessed  and 
receiyed  by  such  official  assignee  alone^  save  where  it  should 
be  otherwise  directed  by  the  said  court  of  bankruptcy,  or  any 
judge  or  commissionerB  thereof;  ♦  *  *  and  that  until 
assignees  should  be  chosen  by  the  creditors  of  each  bankrupt, 
such  official  assignee  so  to  be  appointed  to  act  with  the 
assignees  to  be  chosen  by  the  creditors  should  be  enabled  to 
act,  and  should  be  deemed  to  be,  to  all  intents  and  purposes 
whatsoever,  a  sole  assignee  of  each  bankrupt's  estates  and 
effects. 

It  was  also  enacted  (c)  that  all  the  personal  estate  and 
effects,  present  and  future,  of  the  bankrupt,  which  by  the 
laws  then  in  force  might  be  assigned  by  commissi<mers  acting 
in  the  execution  of  a  commission  against  such  bankrupt, 
should  become  absolutely  vested  in,  and  transferred  to,  the 
assignees  or  assignee  for  the  time  being  by  virtue  of  their 
appointment,  without  any  deed  of  assignment  for  that  pur- 
pose, as  fully  to  all  intents  as  if  such  estate  and  effects  were 
assigned  by  deed  to  such  assignees. 

And  {d)  tiiat  all  such  present  and  future  real  estate  of  such 
bankrupt  as  by  ihe  recited  act  [6  Geo.  4.  c.  16]  was  directed 
to  be  conveyed  by  the  commissioners  to  the  assignees  should 
vest  in  such  bankrupt's  assignee  or  assignees  for  the  time 
being,  by  virtue  of  his  or  their  appointment,  without  any 
deed  of  conveyance  for  that  purpose. 

Now,  it  deserves  serious  consideration  whether  this  act  haa 
not  materially  affected  tilie  liability  of  bankrupts'  assignees, 

(c)  Sect  25.  (d)  Sect  26. 
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by  depriving  them  of  the  immunity  they  before  enjoyed  in 
the  interval  between  the  commissioners'  assignment  to  them, 
and  the  exercise  of  their  election  to  accept  the  bankrupt's 
interest.  We  may  mention  that  all  the  cases  already  referred 
to  in  this  chapter^  except  where  otherwise  specified^  were 
decided  previously  to  the  act  of  1  &  2  W.  4. 

It  will  be  remembered^  that  under  the  act  of  6  Qeo.  4,  the 
commissioners  were  bound  to  make  an  actual  conveyance  and 
assignment  by  deed  to  the  assignees ;  and  it  was  held^  as  we 
have  seen  {e),  in  accordance  with  the  principle  that  a  man 
cannot  be  compelled  to  take  an  interest  conferred  upon  him 
by  deed  or  will  against  his  inclination^  that  the  bankrupt's 
term  of  years  would  not  vest  in  the  assignees  without  some 
unequivocal  act  of  acceptance ;  but  the  language  of  the  act 
of  1  &  2  W.  4  is  imperative,  and  says  {/),  that  the  personal 
estate  and  effects  of  the  bankrupt  which  might  be  assi^ed 
by  the  commissioners  should  become  absolutely  vested  in  and 
transferred  to  the  assignees  by  virtue  of  their  appointment, 
without  any  deed  of  assignment  for  that  purpose,  as  fully  to 
all  intents  as  if  such  estate  and  effects  were  assigned  by  deed 
to  such  assignees ;  and  {g)  that  all  such  real  estate  of  the 
bankrupt  as  by  the  recited  act  [6  Geo.  4.  c.  16]  was  directed 
to  be  conveyed  by  the  commissioners  to  the  assignees  should 
vest  in  the  assignees  by  virtue  of  their  appointment,  without 
any  deed  of  conveyance  for  that  purpose. 

It  is  true  that  the  act  does  not  simply  say  that  the  personal 
estate  and  effects  of  the  bankrupt  shall  be  vested  in  the  assig* 
nees  by  virtue  of  their  appointment,  but  adds,  as  fully  to  all 
intents  as  if  the  estate  and  effects  were  assigned  by  deed  to 
such  assignees.  And  it  may,  therefore,  be  contended,  that 
the  latter  words  qualify  the  generality  of  the  former,  and 
vest  the  personal  estate  and  effects  in  the  assignees  as  fully 
as,  and  not  more  fuUy  than,  they  would  have  taken  the  same 
under  an  assignment  of  the  commissioners ;  in  other  words, 
that  the  term  of  years  will  not  vest  in  them  without  their 
acceptance. 

(e)  Ante,  p.  434  et  ieq.  of  this  volume.         (/)  Sect  25.         (g)  Sect  26. 
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This  was  the  point  of  view  in  which  it  was  regarded  bjr 
Tindal^  C.  J.,  in  the  case  of  Thompson  v.  Bradbury  {h),  where 
the  distinction  appears  first  to  have  been  noticed.   An  action 
of  covenant  for  non-payment  of  rent  and  neglect  to  repair 
was  brought  against  the  assignees  of  a  bankrupt  assignee  of 
a  lease ;  and  a  rule  was  obtained  calling  upon  the  plaintiff  to 
show  cause  why  the  defendants  should  not  have  leave  to  plead 
several  matters^  viz.,  first,  that  the  term  of  years  did  not 
vest  in  them ;  and,  thirdly,  (for  no  objection  was  raised  to 
the  second  plea,)  that  the  term  came  to,  and  vested  in,  one 
W.  v.,  who  was  afterwards  declared  a  bankrupt,  and  that 
£.  E.,  one  of  the  defendants,  was  duly  appointed  official 
assignee  of  his  estate,  and  that  the  other  defendants  were 
duly  appointed  assignees  of  his  estate  and  effects  with  the 
said  official  assignee,  who  afterwards  abandoned,  dedined, 
and  refused  to  accept,  the  said  term  of  years,  and,  therefore, 
that  they  the  said  defendants  never  became  the  assignees 
thereof,  and  the  same  never  vested  in  the  defendants,  so  that 
the  same  defendants  should  be  charged  with  the  performance 
of  the  covenant.    In  showing  cause,  it  was  submitted  that  all 
that  could  be  proved  under  the  third  plea  might  equally  be 
given  in  evidence  under  the  first,  and,  therefore,  that  both 
ought  not  to  be  allowed.     In  support  of  the  rule,  the  £5tb 
section  of  the  act  of  Wm.  4,  was  referred  to,  and  it  was  con- 
tended that  the  term  vested  in  the  assignees  without  accept- 
ance, and  consequently  that  the  third  plea,  which  alleged  an 
abandonment,  was  necessary.    During  the  argument,  'Bn- 
dal,  C.  J.,  said,  ^'  Does  the  25th  section  of  the  Bankrupt  Court 
act  say  more  than  this,  that  the  term  shall  vest  in  the  assig- 
nee aA  if  by  assignment?  And  an  assignment  would  not  vest 
till  acceptance.^'    And  Bosanquet,  J.,  asked,  ''If  it  never 
vested,  how  can  you  abandon  ?''     Finally,  Tindal,  C.  J.,  said 
that  both  pleas  might  be  retained,  the  first  as  it  stood ;  but 
that  the  third  must  be  altered  so  as  to  confine  the  issue  upon 
it  to  the  question  of  abandonment,  avoiding  in  it  a  denial  of 

(h)  Thompson  r.  Bradbury,  3  Dowl.  Pr.  Ca.  147;  S.  C.  1  Scott,  279;  1  Bing; 
N.  C.  326. 
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the  vesting,  winch  was  abeady  deauadm  the  first  plea.  Oase- 
lee,  J,,  expressed  his  opinion  that  the  defen&aits  would  not 
be  at  liberty  to  giye  evidence  of  a  subsequent  abandonment 
under  the  first  plea,  for  the  act  of  parliament  would  conclude 
them;  th^  must,  therefore,  be  allowed  the  third  plea,  as 
suggested  by  the  Lord  Chief  Justice. 

This  case  has  been  rather  fiolly  set  out,  as  it  has  been 
cited  by  several  distinguished  writers  (•)  apparently  as  an 
authority  to  prove  that  the  effect  of  the  statute  of  Wm.  4th 
might  be  avoided  by  the  third  plea;  but  it  is  submitted  that 
no  such  inference  is  justified  by  the  case.  The  court  allowed 
the  defendant  to  plead  the  several  matters,  to  meet  the  diffi- 
culties occasioned  by  the  act,  but  without  pledging  themselves 
as  to  the  effect  of  the  third  plea. 

It  is,  however,  observable,  that,  since  the  passing  of  this 
act,  the  court  of  Review  has  repeatedly  entertained  applica^ 
tions  for  orders  to  compel  assignees  to  exercise  their  elec* 
tion  (k) ;  but  in  no  instance  has  their  right  to  elect  been 
questioned.  In  all  the  cases  cited,  that  right  has  been  taken 
for  granted;  and  in  a  late  one  (/)  in  the  King's  Bench,  Pat- 
teson,  J.,  asked  (m),  whether  there  was  any  authority  to  show 
that  trustees  for  the  benefit  of  creditors  might  elect  to  take 
or  refuse  a  lease,  like  assignees  of  a  bankrupt ;  a  proof  that 
no  distinction  on  the  grouhd  of  the  act  of  Wm.  4.  occurred 
to  the  mind  of  the  learned  judge. 

So,  the  present  chief  judge  of  the  court  of  Review  (Sir 
J.  L.  Knight  Bruce,  V.C.,)  said  (n),  that  he  had  no  difficulty 
as  to  the  jurisdiction  of  the  court  of  Review  to  order  the 


(»)  Anshb.  B.  L.  lOtfa  edit.,  by  Flft- 
ther,  p.  458.  Cootea's  Ludl.  and  Tea. 
305.  V^oodf.  Landl.  and  Ten.  4th  edit 
hy  WoUaeton,  p.  182,  n.  (bi),  Woodf. 
LondL  and  Ten.  8rd  edit,  by  Haniaon, 
p.  180,  n.  (£).  Mont.  &  Ayrt  B.  L. 
2nd  edit,  by  Koe  &  AGller,  365. 

(h)  Ex  piirte  Fletcher;  Mre  Colliniy 
lDeac.&  Chit  318.  Ex  parte  Blandy; 
Mre  Foster,  1  Deac.  286.  Ex  parte 
Benecke;  Mre  Pearson,  1  Deac  186. 


Ex  parte  WiffiamB;  Mre  Hobling, 
2Deac.  830.  And 8eeSlaefcv.Sharpe» 
8  Add.  &.  Ell.  366;  S.  C.  I  Wfl.  Wol 
&  Hodg.  496. 

(0  How  V.  Kennett,  3  AdoL  &  EIL 
659;  S.  C.  5  Ney.  &  Man.  1 ;  decided 
T.  T.  5  W.  4.  1835. 

(m)  3  Adol.  Sl  ED.  662. 

(n)  Ex  parte  Norton;  Mre  Raleigh, 
3  Mont  Deac  &  De  Gex,  312. 
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assignfifis  todcet*  In  tSte  case  cited^  a  morl^agor  and  mort- 
gagee in  fee  concurred  in  letting  the  premiaea  to  one  Baleigh^ 
who  entered  into  articka  of  partnership  with  the  mortgagor^ 
by  which  it  was  declared  that  the  premises  shonld  oonstitste 
part  of  the  partnership  property.  Baleigh  also  carried  on  a 
distinct  business  with  two  othfer  persons^  against  whom  a 
joint  fiat  issued.  An  order  was  made  on  the  petition  of  the 
mortgagor  and  mortgagee^  that  the  assignees  might  eleet 
whether  they  would  accept  or  abandon  the  lease^  though  it 
was  contended  for  them^  that  the  act  of  6  Geo.  4.  c.  16.  s.  75^ 
extended  only  to  a  ''  bankrupt  entitled  to  a  lease  or  agree- 
ment for  a  lease  ;'^  to  neither  of  which  was  the  bankrupt 
entitled^  as  he  was  only  a  trader  for  himself  and  partner^  and^ 
therefore^  only  entitled  to  one  moiety  of  the  lease  beneficially. 
And  more  recently^  on  the  authority  of  Ex  parte  Clunes  {o)y 
an  order  was  made  that  assignees  should  electa  though  the 
lease  was  in  the  hands  of  an  equitable  mortgagee.  They 
were  ordered  to  give  notice  to  the  solicitor  of  the  petitioner 
if  they  elected  to  accept  it ;  and  in  case  they  should  omit  to 
give  notice,  the  order  was  then  declared  to  be,  that  they 
should  be  taken  to  have  declined  the  lease  (p). 

On  the  other  hand,  in  a  case  before  noticed  {q),  L.  C.  J. 
Tindal  and  Mr.  Justice  Gaselee  seem  to  have  entertained 
different  opinions  on  the  question  whether  the  term  vested  in 
the  assignees  by  the  operation  of  the  act  of  Wm.  4,  or  not. 

Supposing  thd  25th  section  of  the  act  of  Wm.  4,  by  virtue 
of  the  qualifying  words  "  as  fully  to  all  intents  ^'  &c.  (r),  to 
signify,  as  suggested  by  Tindal)  C.  J.  («),  that  the  term  should 
vest  in  the  assignees  as  if  by  assignment,  that  is,  on  accept* 
ance,  in  the  case  of  a  lease  for  years ;  it  may  be  contended 
that  the  same  argument  cannot  apply  to  a  freehold  lease  of 
the  bankrupt  vesting  in  the  assignees  under  the  26th  section 
of  the  same  act,  which  declared,  without  any  qualification. 


(o)  1  Mftdd.  76 ;  S.  C.  abfltraoCed,  (q)  Thompflon  v.  Bradbiixy,  mp.  p. 

2  RoBe,  452.  445-6  of  this  T^lume. 

(p)  Ex  parte  Vardy;  Mm  Butt,  (r)  Ante,  p.  444  of  this  vohRiia. 

8  Mont  Deac.  &  De  Oex»  340.  (i)  Ante,  p.  445  of  this  volnnie. 
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that  such  real  estate  of  the  bankrupt  as  by  the  act  of  G^.  4 
was  directed  to  be  conveyed  by  the  commissioners  to  the 
assignees^  (and  no  doubt  can  be  entertained  that  a  freehold 
lease  was  included  in  the  term  real  estate,)  should  vest  in  the 
assignees  by  virtue  of  their  appointment  without  any  deed  of 
conveyance. 

The  whole  of  the  judgment  of  Justices  Park^  Burroughs  and 
Gaselee^  in  the  case  of  Doe  dem.  Palmer  v.  Edwards  {t),  where 
it  was  held^  in  opposition  to  the  opinion  of  Best^  C.  J.,  that 
an  assignment  by  the  insolvent  to  the  provisional  assignee  of 
the  court  vested  the  property  in  the  assignee,  without  any 
option  on  his  part  to  accept  or  rqect  it^  seems  to  bear  with 
considerable  force  upon  the  question^  and  to  fiimish  an  ail- 
ment that^  by  the  operation  of  the  act  of  Wm.  4,  the  bank- 
rupt's estate  would  absolutely  vest  in  his  assignees. 

If  that  act  has  not  effected  an  alteration,  then,  of  course,  the 
propositions  advanced  in  page  434  and  following  pages  of  this 
volume,  though  stated  in  the  past  tense,  and  as  being  applicable 
to  a  former  state  of  law,  may  be  regarded  as  the  living  law 
under  the  new  state  of  things.  But  if  the  bankrupt's  pro- 
perty  become  absolutely  vested  in  the  assignees  by  virtue 
of  their  appointment,  it  seems  to  follow,  that  they  cannot 
effectually  plead  non-acceptance  in  bar  to  a  lessor's  claim  for 
rent  accruing  due,  or  breaches  of  covenant  committed,  in  the 
interval  between  their  appointment,  and  their  divesting  them- 
selves of  the  lease  by  legal  means ;  and,  further,  in  the  case 
of  an  actual  lease  belonging  to  the  bankrupt,  that,  as  it  has 
once  become  vested  in  them,  nothing  short  of  a  deed  of  con- 
veyance or  assignment  can  divest  them  of  that  legal  estate. 


(t)  Doe  dem.  Palmer  v.  Edwards, 
4  Bing.  348.  "By  the  act  referred  to, 
(1  Geo.  4.  ell  9,)  it  was  enacted,  sect  4, 
that  the  prisoner  should,  at  the  time  of 
sabscribmg  his  petition,  duly  execute  a 
eonveyance  and  assignment,  in  such 
manner  and  form  as  the  court  should 
direct,  of  all  the  estate,  right,  title,  in- 
terest, and  trust  of  such  prisoner 
to  all  the  real  and  personal  estate  and 


effects  of  every  such  prisoner,  except 
to  the  wearing  appare!,  &c,  so  as  to 
Test  all  such  real  and  personal  estate 
and  effects  in  the  provisional  aaaigiiee 
of  the  said  court,  subject  to  a  proviso 
that  in  case  the  prisoner  should  not 
obtain  his  discharge  by  virtue  of  the 
act,  such  conveyance  and  asmgnment 
should,  after  the  dismission  of  the  peti- 
tion, be  null  and  void* 
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It  is  submitted  that  a  delivery  of  the  lease  and  possession  of 
the  premises  to  the  lessor  would  not  have  the  desired  effect. 

Another  consequence  seems  to  follow  the  granting  of  the 
original  proposition^  that  the  property  becomes  vested  in  the 
assignees  by  virtue  of  their  appointment ;  viz.^  that  not  only 
will  they  be  liable  for  rent  accruing  due^  and  breaches  of 
covenant  committed,  before  their  conveyance  or  assignment ; 
but  that,  in  the  event  of  the  lessor's  refusal  to  accept  a  sur- 
render of  the  premises,  they  cannot  divest  themselves  of  future 
liability,  except  through  the  medium  of  an  assignment  over 
to  a  stranger.  The  act  of  parliament  does  not  contain  a 
syllable  in  favor  of  their  exoneration ;  it  applies  solely  to  the 
release  of  the  bankrupt  on  his  delivering  up  the  lease ;  and, 
therefore,  the  original  proposition  being  admitted,  they  must 
be  in  exactly  the  same  situation  as  assignees  who  have  accepted 
the  bankrupt's  interest,  and  remain  liable  during  their  own 
occupation.  That  in  either  case  they  may  free  themselves 
from  future  liability  by  an  assignment  over,  is  unquestion* 
able  («) ;  nor  can  their  assignment,  provided  it  be  bond  fide ^ 
be  impeached  on  the  ground  of  its  being  made  to  a  beggar, 
or  the  like(t;). 

The  recent  act  for  the  amendment  of  the  law  of  bank- 
ruptcy {x)  does  not  affect  the  question.  It  contains  a  provi- 
sion (y)  for  the  appointment  of  official  assignees  to  act  in 
country  fiats,  in  almost  the  same  words  as  those  of  the  22nd 
section  of  1  &  2  Wm.  4th  before  noticed  (r) ;  and,  after  pro- 
viding (a)  for  the  removal  of  bankruptcies  depending  in  the 
country  into  the  courts  authorised  by  it  (the  act  of  Victoria) 
to  act  in  the  prosecution  of  fiats  in  bankruptcy,  enacts  (i), 
that  it  shaU  be  lawful  for  the  court  which  shall  thenceforth 
act  in  the  prosecution  of  such  fiat,  at  its  discretion,  to  appoint 


(«)  Wilkini  V.  Fry,  1  Meriy.  265.  {x)  5  &  6  Vict  e.  122. 

Ondow  V.  Come,  2  Madd.  830.    Ex  (^)  Sect  48. 

parte  Lacas;  Mre  Oldham,  3  Deao.  &  (s)  Ante,  p.  442  of  ihia  rolnme. 

Chit  144. 152.  160.  173.  S.  C.  1  Mont  (a)  Sect  52. 

&  Ayr.  93.  (6)  Sect  53. 

(v)  See  ante,  p.  41 6  of  tfaia  volume. 

VOL.  II.  6  O 
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some  one  of  the  official  assignees  to  act  with  the  existing 
assignees^  if  any  ^  *  *  *  and  that  all  the  real  and  per« 
sonal  estate  of  the  bankrupt  under  such  fiat  shall  immediately 
on  such  appointment  rest  in  such  official  assignee  jointly 
with  the  existing  assignees,  if  any,  in  like  manner  as  if  the 
proceedings  in  the  said  bankruptcy  had  originally  been  com* 
menced  by  virtue  thereof. 

The  point  is  of  so  much  importance,  and  so  constantly 
occurring  in  practice,  that  no  great  length  of  time  can  be 
expected  to  elapse  before  its  final  settlement  by  judicial  ded* 
sion.  It  may  be  presumptuous  in  me  to  offer  an  opinion ; 
but  I  may  be  permitted  to  say,  that,  taking  into  considera- 
tion that  one  of  the  objects  of  passing  the  act  of  W.  4  was  to 
simplify  the  cumbrous  machinery,  and  reduce  the  enormous 
expense,  formerly  incident  to  the  administration  of  a  bank- 
rupt's  estate,  it  is  not  improbable  that  the  assignee's  position, 
either  as  regards  right  or  liability,  will  be  held  to  have  under* 
gone  no  change,  at  least  so  far  as  regards  leases  for  years* 

A  parol  lease  from  year  to  year  has  been  held  to  be  within 
the  75th  section  of  the  act  of  6  Qeo.  4.  c.  16,  as  weQ  as  a  lease 
in  writing  (c);  and  it  was  determined  (^,  that  defiveiy  of  pos« 
session  by  the  lessee  to  the  lessor,  in  the  former  case,  was 
equivalent  to  delivering  up  the  lease  in  the  latter.  The 
propriety  ci  the  decision,  however,  has  lately  been  impugned 
by  the  Court  of  Exdiequer  (e). 

But  that  section  does  not  comprise  cases  between  lessee 
and  assignee,  bdng  confined  to  cases  between  lessor  and 
lessee ;  and,  therefore,  the  assignee  of  a  lease  who  has  become 
bankrupt  remains  liable  to  the  assignor  (the  original  lessee)  on 
a  bond  or  covenant  of  indemnity  against  rent  and  covenants, 
notwithstanding  an  acceptance  of  the  lease  by  the  assignees 
under  the  fiat  (/).    So,  where  the  assignee  of  a  lease  became 


(c)  SlAck  V.  Shtfpe,  8  AdoL  &  £0.  (e)  Briggsv.  Sowry,  8  Mees.  &  Wei. 
366;  S.  C.  1  WiL  Wol.  &  Hodg.  496.  729. 

Ex  parte  Hopton;  Mre  Reeves,  5  Jar.  (/)  Young  v.  Taylor,  2  J.  B.  Mo. 

804;S.C.  2MoiiiDeac&De  6ex,347.  326;  S.  C.  8  Taunt  315;  &  C,  nom. 

(d)  Ibid.  Taylor  v.  Young,  in  error,  3  ^on.  ft 
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bankrupt^  and  the  adsignees  ttnder  the  fiat  declined  it,  and 
the  assignee  delivered  it  up  to  the  lessors,  the  court  held  that 
the  leasee  was  still  liable  to  an  action  of  coToiant  for  non- 
pBkymefat  of  rent  aocruing  after ;  and  that  the  statute  operated 
souNrely  as  a  p^sonal  discharge  of  the  bankrupt;  for  it  did 
not  say  that  the  lease  and  the  covenants  shoidd  be  at  an  end, 
but  nurarely  that  the  bankrupt  lessee  should  iiot  be  liaUe  to 
be  sued  in  respect  of  any  subsequent  non-observance  of  the 
covenants  {ff).  Holroyd,  J.,  is  reported  (A)  to  have  said,  that 
the  19th  section  oi  the  act  of  49  Geo.  3«  c.  121,  which  is 
similar  to  the  75th  of  6  Geo.  4.  c.  16,  applied  also  to  cases 
between  the  lessor  and  the  assignee  of  a  lease ;  but  Lord 
Tenterden,  in  the  subsequent  case  of  Manning  v.  Flight  (i), 
declared  ^'that  this  dictum  attributed  to  Holroyd,  J.,  was 
wholly  unnecessary  with  respect  to  the  point  decided,  and 
was  probably  a  mistake  of  the  reporters ;  that  all  the  other 
judges  spoke  of  the  statute  as  confined  to  cases  between  the 
lessor  and  lessees.^' 

And  it  has  lately  been  determined  (A:),  that  the  75th  section 
of  the  act  of  6  Geo.  4  does  not  deprive  the  lessor  of  his  right 
to  distrain  for  rent  accruing  due  after  the  issuing  of  the  fiat, 
though  the  assignees  decline  the  lease,  unless  the  bankrupt 
deliver  it  up  within  fourteen  days  after  notice  of  its  having 
been  repudiated  by  them. 

Notwithstanding  the  surrender  of  his  lease  by  a  bankrupt 
to  his  lessor,  after  the  refusal  of  his  assignees  to  accept  it,  a 
surety  joined  is  liable  for  breaches  of  covenant  occurring 
between  the  date  of  the  commission  and  such  surrender  (/). 

If  a  lessee  against  whom  a  fiat  has  issued  induce  his  lessor 
to  accept  the  lease  without  a  formal  surrender  in  writing, 
and  to  take  possession  upon  the  supposition  of  his  being  a 

Aid.  521 .    This  cmo  was  decided  upon  Aid.  529.  530. 

the  19th  seet  of  49  Geo.  3.  c.  121;bQt  (t)  3  Bam.  &  Adol  211. 

is  equally  i^plicable  to  the  75ih  sect  (h)  Briggs  v.  Sowry,  8  Meee.  &  Wei. 

of  6  Geo.  4.  c.  16.  729. 

(g)  Manmng  v.  FKglit,  8  Bam.  &  (J)  Tuck  v.  Fyson,  6  Bing.  321 ;  S.  C. 

AdoL211.  3  Mo.  &  Pa.  715. 

(h)  In  Taylor  v.  Young,  3  Bam.  & 

O  G  2 
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bankrupt,  and  entitled  under  the  act  of  parliament  to  give  it 
up,  he  cannot  afterwards  deny  his  bankruptcy,  and  bring  an 
action  of  trover  for  the  lease,  or  an  ejectment  for  the  estate  (m)« 

As  the  liability  of  assignees  of  a  bankrupt  to  the  payment 
of  the  rent  and  performance  of  the  covenants  in  the  lease 
ceases  on  their  assigning  it,  they  are  not  entitled  to  a  covenant 
firom  their  assignee  for  indemnity  against  future  rent  and 
breaches  of  covenant  (n). 

If  a  bankrupt's  assignee,  instead  of  selling  the  estate,  take 
a  lease  himself,  he  is  answerable  for  any  loss  that  may  accrue 
in  consequence,  and  must  account  to  the  bankrupt's  estate 
for  any  benefit  made  by  him  in  the  capacity  of  lessee  (o). 


(m)  Heane  v.  Rogera,  9  Barn.  &  (o)  Hughes,  Ex  parte;  Lyon,  Ex 

Cr«8.  577. 587 ;  S.  C.  4  Mad.  &  Ry.  480.  parte ;  In  the  matter  of  DnmbeU,  6  Vet. 

(n)  Vl^akiiis  V.  Fry,  1  Meriv,  244.  617.  622. 
Ante,  p.  427  e(  teq.  of  thia  vohune. 
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CHAPTER  VII. 

OF  THE  EFFECT  PRODUCED  ON  THE  TENANCY  BY  THE  ACTS 
PASSED  FOR  THE  RELIEF  OF  INSOLVENT  DEBTORS. 

T)  Y  the  act  of  7  Geo.  4  {a),  the  prisoner^  at  the  time  of 
subscribing  his  petition  to  be  discharged  firom  custody^  waa 
required  {b)  to  execute  a  conveyance  and  assignment  to  the 
proyisional  assignee  of  the  court  of  all  his  real  and  personal 
estate  and  effects,  with  the  exception  of  his  wearing  ap- 
parel, &c. ;  which  conveyance  and  assignment  it  was  declared 
should  vest  all  such  real  and  personal  estate  and  effects  in  the 
said  provisional  assignee*  And  the  court  was  empowered  (c) 
to  appoint  a  creditor  or  creditors  of  the  prisoner  to  be  assignee 
or  assignees  of  his  estate  and  effects ;  and  it  waa  declared  {d)j 
that  when  such  assignee  or  assignees  should  have  signified  to 
the  court  his  or  their  acceptance  of  the  appointment,  the 
estate,  effects,  rights,  and  powers  of  such  prisoner  vested  in 
such  provisional  assignee,  should  immediately  be  conveyed 
and  assigned  by  him  to  the  said  assignee  or  assignees,  in 
trust  for  the  benefit  of  the  creditors  of  the  prisoner ;  and 
that,  after  such  conveyance  and  assignment,  all  the  estate 
and  effects  of  the  prisoner  should  be  as  effectually  vested  by 
relation  in  such  assignee  or  assignees,  as  if  the  conveyance 
and  assignment  had  been  made  by  such  prisoner  to  him  or 
them. 

It  was  farther  enacted  («),  that  where  the  prisoner  should 
be  entitled  to  any  lease  or  agreement  for  a  lease,  and  his 


(a)  7  Geo.  4.  e.  57;  continued  by  (c)  Sect  19. 

1  W.  4.  c.  38.    2  W.  4.  c.  44.    6  &  7  (d)  Sect.  19. 

W.  4.  c  44.    1  &  2  Vict.  c.  1 10.  (e)  Sect.  23. 

{b)  Sect  11. 
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assignee  or  assignees  should  accept  the  same  as  part  of  his 
estate^  the  prisoner  should  not  be  liable  to  pay  any  subse- 
quent rent  to  which  his  discharge  might  not  apply,  nor  to  be 
sued  after  such  acceptance  in  respect  of  any  subsequent  non- 
observance  or  non-performance  of  the  conditions,  covenants, 
or  agreements  therein  contained ;  and  that  if  the  assignee  or 
assignees  should,  on  requisition,  decline  to  determine  whether 
he  or  they  would  accept  the  lease  or  agreement,  the  lessor, 
or  person  agreeing  to  make  the  lease,  might  apply  to  the 
court  for  the  relief  of  Insolvent  Debtors  praying  that  he  or 
they  might  accept  or  deliver  up  the  lease  or  agreement,  and 
possession  of  the  premises;  and  the  court  was  directed  to 
make  such  order  as  under  the  Gircumatances  of  the  case 
might  seem  just. 

By  the  late  act  for  amending  the  laws  for  the  relief  of 
insolvent  debtors  in  England  (/),  the  court  for  their  r^ef 
was  empowered  and  required  ( jr),  on  the  filing  of  the  petition, 
to  order  that  all  the  real  and  personal  estate  and  effects  of 
the  priscmer,  except  his  wearing  apparel,  &c.,  should  be 
vested  in  the  provisional  assignee  for  the  time  being  of  the 
estates  and  effects  of  insolvent  debtors  in  England ;  and  it 
was  directed  that  such  order  should  be  entered  of  record  in 
the  same  court,  and  such  notice  thereof  should  be  published 
as  the  said  court  should  direct ;  and  that  such  order,  when 
so  made,  should,  without  any  conveyance  or  assignment,  vest 
all  the  real  and  personal  estate  and  effects  of  such  prisoner  in 
the  said  provisional  assignee.  And  the  court  was  fiirther 
empowered  (A),  at  any  time  after  the  making  of  such  vesting 
order,  to  appoint  a  proper  person  or  persons  to  be  assignee 
or  assignees  of  the  estate  and  effects  of  the  prisoner  for  the 
purposes  of  the  act ;  and  it  was  provided,  that  when  such 
assignee  or  assignees  should  have  signified  to  the  court  his 
or  their  acceptance  of  the  said  appointment,  the  estate  and 
effects  of  such  prisoner  vested  in  such  provisional  assignee, 
should  immediately,  by  virtue  of  such  appointment,  and 

(/)  1  &  2  Vict  c.  110.  (g)  Sect  37.  (k)  Sect  45. 
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without  any  conyeyance  or  asaignment^  vest  in  the  said  as- 
signee or  assignees  in  tmst  for  the  benefit  of  the  creditors 
of  such  prisoner. 

And  the  same  act  contains  (i)  a  re-enactment^  in  almost 
the  same  words^  of  the  23rd  section  of  the  act  of  Gteorge 
the  4th  {k). 

According  to  the  cases  determined  before  the  passing  of 
the  act  of  Yictoria^  the  provisional  assignee  could  not  exercise 
any  discretion  or  option  as  to  the  acceptance  or  rejection  of 
any  part  of  the  insolvent's  estate  and  effects ;  but^  as  a  public 
officer^  he  was  deemed  to  have  accepted  the  property  of  the 
insolvent  assigned  to  him  (/)•  But  the  creditors'  assignees 
were  not  so  fettered^  it  having  been  determined  that  they 
had  the  same  election  as  the  assignees  of  a  bankrupt^  of 
adopting  or  repudiating  any  lease  or  agreement  for  a  lease  to 
which  the  insolvent  was  entitled  (m) ;  and  that  they  were 
entitled  to  a  reasonable  time  to  ascertain  its  value  (»). 

Whether  the  45th  section  of  the  act  of  Victoria^  which 
declares  that  the  prisoner's  estate  and  effects  vested  in  the 
provisional  assignee  shall  by  virtue  of  their  appointment^  and 
without  any  conveyance  or  assignment,  vest  in  the  assignees, 
has  made  any  change  in  their  liabilities  remains  to  be  de- 
cided. The  point  is  similar  to  that  before  noticed  with  regard 
to  the  liability  of  the  assignees  of  a  bankrupt  (o). 

Supposing  them  to  be  liable  to  the  rent  and  covenants  of 
the  insolvent's  lease,  by  their  accepting  it,  or  by  the  opera- 
tion of  the  act  of  Victoria,  in  either  case  they  may,  like  any 
other  assignee,  determine  their  liability  by  assignment  of  the 
lease  to  another  {p). 

But  it  seems,  that  on  the  death  of  an  assignee  possessed  of 
the  term,  his  executor  wiU  be  liable  for  breach  of  the  cove- 

(t)  Seet  50.  e.  57;  but  thero  can  be  no  doubt  of 

(h)  Ante,  p.  453-4  of  this  volome.  their  application  to  cases  under  that  act. 

(I)  Crofts  V.  Pick,  8  J.  B.  Mo.  384.  (m)  Lindsay  v.  Limbert,  sup. 

Doedem.Clarkv.  Spencer,  3  Bing.  203.  (»)  Ibid. 

lindsay  v.  Lambert,  2  Car.  &  Pa.  526.  (o)  Ante,  p.  443c<feg.of  this  volume. 

Doe  dem.  Palmer  v.  Andrews,  4  Bing.  (jo)  Ante,  p.  449  of  this  volume. 

348.   These  ca^es  were  before  7  Geo.  4. 
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nants  committed  after  his  decease,  until  the  appointment  of  a 
new  assignee  by  the  Insolvent  Court  {q)* 

It  is  observable,  that  the  statutes  contain  no  provision 
enabling  the  insolvent  to  release  himself  firom  liability,  by 
surrendering  his  lease  or  agreement  to  the  lessor,  on  its  repu- 
diation by  his  assignees.  In  this  respect  he  is  less  favored 
than  a  bankrupt. 

By  the  recent  act  passed  for  the  relief  of  insolvent 
debtors  (r),  any  person  not  being  a  trader  within  the  mean- 
ing  of  the  statutes  in  force  relating  to  bankrupts,  or  any 
person  being  such  trader,  but  owing  debts  amounting  in  the 
whole  to  less  than  300/.,  may  present  a  petition  for  protection 
from  process,  to  the  court  of  Bankruptcy,  if  he  has  resided 
twelve  calendar  months  in  London,  or  within  the  London 
district,  or  to  the  commissioner  of  bankrupt  in  the  country 
within  whose  district  he  may  have  resided  twelve  calendar 
months,  with  a  schedule  of  his  debts,  property,  and  credits, 
and  any  proposal  he  may  have  to  make  for  payment,  and  the 
judge  or  commissioner  of  the  court  of  Bankruptcy  to  whom 
the  same  shall  be  referred,  or  the  commissioner  in  the  coun- 
tiy  to  whom  the  petition  shall  be  presented,  may,  upon  the 
filing  of  such  petition,  protect  the  petitioner  fix>m  all  process 
whatsoever,  either  against  his  person  or  his  property :  and  it 
is  provided  {s)  that,  upon  the  presentation  of  any  such  peti- 
tion, all  the  estate  and  effects  of  the  petitioner  shall  forth- 
with become  vested  in  the  official  assignee  who  shall  be  nomi- 
nated by  the  commissioners  acting  in  the  matter  of  the  peti- 
tion ;  and  that  such  assignee  shall  and  may  forthwith  take 
possession  of  so  much  thereof  as  can  be  reasonably  obtained 
and  possessed  without  suit ;  and  that  the  said  official  assignee 
shall  hold  and  stand  possessed  of  the  same  in  like  manner  as 
official  assignees  hold  and  possess  estates  and  effects  under 
and  by  virtue  of  the  statute  (/)  relating  to  bankrupts. 

(q)  Abercrombiev.HickniaD,8  Adol.  (r)  5  &  6  Vict.  e.  116;  amended  b/ 

&  £U.  683;  S.  C.  3  Nev.  &  Per.  676.  7  &  8  Vict  c.  96. 

The  act  in  force  when  the  aBaignment  (s)  Sect.  1. 

was  made  to  the  assignee  was  1  Geo.  4.  (t)  So  in  the  act 
c.  119. 
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The  commissioner  is  then  directed  {u)  to  advertise  a  public 
sitting  of  the  court  for  the  examination  of  the  petitioner^  and 
the  choice  of  the  creditors'  assignee.  And  it  is  then  pro- 
vided {x)j  that  the  property  of  the  petitioner  shall  for  the  pur- 
poses of  the  acts  of  6  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96, 
vest  in  the  assignee  or  assignees  for  the  time  being  by  virtue 
of  the  appointment  of  such  assignee  or  assignees;  and  fiir- 
ther  {y),  that  until  an  assignee  shall  be  chosen  by  the  credi- 
tors, the  official  assignee  shall  be  enabled  to  act,  and  shall  be 
deemed  to  be  a  sole  assignee  of  the  property  of  the  petitioner, 
and,  if  the  commissioner  shall  so  order,  may  sell  or  otherwise 
dispose  of  the  same ;  and  that  the  property  vested  in  any  offi- 
cial assignee  alone,  or  jointly  with  any  assignee  chosen  by 
creditors  under  the  act  of  6  &  6  Vict.  c.  116,  the  act  of  7  &  8 
Vict.  c.  96,  or  either  of  them,  shall  not  remain  in  such  official 
assignee  alone,  or  jointly  with  such  assignee  chosen  by  credi- 
tors, if  such  official  assignee  shaU  resign  or  be  removed  from 
his  office,  nor  in  the  heirs,  executors,  or  administrators  of 
such  official  assignee,  nor  in  the  surviving  assignee  alone,  in 
case  of  the  death  of  such  official  assignee,  but  that  all  such 
property  shall  in  every  such  case  go  to  and  be  vested  in  the 
successor  in  office  of  every  such  official  assignee  alone,  or 
jointly  with  the  assignee  chosen  by  the  creditors,  if  any,  as 
the  case  may  be. 

And  the  12th  section  of  the  act  {z)  provides,  that,  in  all 
cases  in  which  any  such  petitioner  shall  be  entitled  to  any 
lease  or  agreement  for  a  lease,  and  his  assignee  or  assignees 
shall  accept  the  same,  and  the  benefit  thereof,  as  part  of  such 
petitioner's  property,  the  petitioner  shall  not  be  liable  to  pay 
any  rent  accruing  after  the  filing  of  his  petition,  nor  be  in 
any  manner  sued  after  such  acceptance  in  respect  of  any 
subsequent  non-observance  or  non-performance  of  the  con- 
ditions, covenants,  or  ftgreements  therein  contained;  pro- 
vided that,  in  all  such  cases,  it  shall  be  lawful  for  the  lessor. 


(«)  7  &  8  Vict.  c.  96.  8.  3.  (y)  Sect.  10. 

(X)  Sect  4.  (2)  7  &  8  Vict  c.  96. 
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or  person  agreeing  to  make  snch  lease^  his  heirs,  executors, 
administrators,  or  assigns,  if  the  assignee  or  assignees  shall 
decline,  npon  his  or  their  being  required  so  to  do,  to  deter- 
mine whether  he  or  they  will  or  will  not  accept  such  lease  or 
agreement  for  a  lease,  to  apply  to  the  commissioner,  praying 
that  he  or  they  may  either  so  accept  the  sanae,  or  deliyer  np 
such  lease  or  agreement  for  a  lease,  and  the  possession  of  the 
premises  demised  or  intended  to  be  demised ;  and  that  the 
commissioner  shall  thereupon  make  such  order  as  in  all  the 
circumstances  of  the  case  shall  seem  meet  and  just,  and  that 
such  order  shall  be  binding  on  all  parties. 

But  the  act  does  not  enable  the  lessee,  as  in  the  case  of  a 
bankrupt  lessee  (a),  to  release  himself  firom  fixture  liability  by 
surrendering  the  lease,  on  the  non-acceptance  of  it  by  the 
assignee. 

The  assignees  of  an  insolvent  debtor,  on  selling  his  lease- 
hold property,  are  no  more  entitled  to  a  covenant  for  indem- 
nity against  future  rent  and  non-performance  of  covenants, 
than  the  assignees  of  a  bankrupt,  as  their  liability  equally 
ceases  on  assigning  over  (6). 

Fmrther  facilities  for  effecting  arrangements  between  debtors 
and  creditors  have  been  given  by  a  very  recent  act  (c) ;  and 
it  is  thereby  enacted  (cf),  that,  fix>m  and  after  the  date  of  the 
filing  of  the  resolution  and  agreement  by  the  creditors, 
according  to  their  number  and  amoimt  therein  mentioned, 
to  accept  the  proposed  arrangement  and  composition,  all  the 
estate  and  effects  of  the  petitioning  debtor  shall  be  vested  in 
the  trustee,  (if  any  such  shall  be  appointed,)  by  virtue  of  such 
resolutions,  and  without  any  deed,  as  fully  as  if  such  trustee 
were  an  assignee  under  the  statutes  relating  to  bankrupts ; 
and  that  every  such  trustee  may  sue  and  be  sued  as  if  he 
were  such  assignee  in  bankruptcy. 

The  reference  to  the  Bankrupt  Acts  here  raises  the  question 
before  noticed  (e),  as  to  the  power  of  the  trustee  to  repudiate 
the  debtor's  leasehold  property. 


(a)  Ante,  p.  433-4  of  this  volume. 
(6)  Ante,  p.  452  of  this  volume, 
(c)  7  &  8  Vict  c.  70. 


((2)  Sects. 

(e)  Ante,  p.  44  3  e/  teq,  of  this  volume. 
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CHAPTER  VIIL 

OF  THE  EFFECT  PRODUCED  ON  THE  TENANCY  BY  THE  LESSEE'S 
ASSIGNING  HIS  PBOPEBTY  TO  TRUSTEES  FOR  THE  BENEFIT 
OF  HIS  CREDITORS. 

T  ORD  Tenterden  was  of  opinioii  that  a  party  taking  an 
assignment  from  a  debtor  of  all  his  property  for  the 
benefit  of  his  creditors^  stood  in  the  same  situation  as  the 
assignees  of  a  bankrupt^  with  regard  to  the  right  of  electing 
to  accept  or  reject  the  debtor's  term ;  and  that  he  was  entitled 
to  adopt  the  same  means  to  ascertain  its  valne  (a).  But  in  a 
late  case  {b),  Patteson^  J.^  said  that  the  proposition  was  a  new 
one  to  him. 

Whether  such  an  assignee^  on  selling  the  debtor's  term, 
can  insist  on  a  covenant  from  the  purchaser  for  the  future 
payment  of  rent,  and  performance  of  covenants,  and  for 
indemnity,  must  depend  upon  his  having  himself  entered 
into  such  a  covenant  with  the  debtor,  or  not  {c). 

It  remains  to  state,  that  an  assignee  of  a  lease,  however 
he  may  assume  that  character,  cannot  plead  in  bar  to  an 
action  of  debt  for  rent,  that  the  plaintiff,  the  lessor,  had 
hitherto  refused  to  adcnowledge  him  as  his  tenant,  and  had 
always  given  receipts  in  the  name  of  the  lessee;  for  thie 
plaintiff  may  refuse  to  accept  the  assignee  as  his  t^iant  at 
one  time,  and  yet  accept  him  at  any  subsequent  time;  and 
for  the  rent  in  arrear  he  may  either  sue  the  lessee,  or  the 
assignee,  at  his  election  {d). 


(a)  Otftar  «.  Wane,  Mood.  &  Malk.  (c)  Ante,  p,  i27  etteqM  this  vofaune. 

479;  a  C.  4  Car.  &  Pa.  191.  (d)  Deyereox  v.  Barlow,  2  Saund. 

(6)  How  V.  Kennett,  3  AdoL  &  Ell.  181.     And  see  ante,  p.  S54  et  mq,  of 

659.  666;  S.  C.  5  Nev.  &  Man.  1.  this  volume. 
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^art  tbt  ^ebent^. 


OF  THE  DETERMINATION  OF  THE  LEASE,  AND 

ITS  CONSEQUENCES. 


CHAPTER  I. 

OF  THE    DETERMINATION    OF   THE    LEASE    BEFORE   ITS 
REGULAR  EXPIRATION  BY  EFFLUXION  OF  TIME. 

ii/E  now  proceed  to  treat  of  the  means  by  which  leases 
^'  may  be  determined  or  defeated  previously  to  their 
regular  expiration  by  effluxion  of  time ;  premising  that  the 
present  chapter  relates  principally  to  formal  leases  by  deed 
for  years^  or  life  or  lives,  or  years  determinable  on  the  drop* 
ping  of  a  life  or  lives.  The  cesser  of  leases  at  wiU,  and 
the  determination  of  leases  from  year  to  year  by  notice  to 
quit,  or  surrender,  express  or  implied,  not  being  considered 
within  the  scope  of  this  work,  are  noticed  only  for  the  pur- 
poses of  distinction  and  illustration. 

Leases  may  be  determined  or  defeated  before  their  effluxion 
by  time,  I.  By  an  express  power  for  the  purpose  conferred 
by  the  deed;  11.  By  forfeiture;  III.  By  surrender  and 
merger ;  and  IV.  By  the  bankruptcy,  or  insolvency  of  the 
lessee. 
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Section  I. — ^By  express  power  conferred  bt  the 

INSTRUMENT   OF    DEMISE. 

It  is  not  ancoinmon  for  a  lease  to  contain  a  clause  author- 
ising  its  determination  before  the  conclusion  of  the  period 
originally  prescribed  for  its  duration.  Sometimes  the  power 
is  reserved  exclusively  to  the  lessor;  sometimes  it  is  con-* 
f erred  only  on  the  lessee  j  at  others,  according  to  the  circum- 
stances of  the  case,  it  ia  exerdseable  by  either  party. 

If  there  be  an  agreement  for  a  lease  for  seve^urteen,  or 
twenty-one  yearsj  in  general  terms,  the  power  of  determining 
the  duration  is  confined  to  the  lessee,  and  equity  will  decree 
a  specific  performance  of  the  agreement  accordingly  (a) ;  but 
it  seems,  that  if  a  lease  be  granted  for  twenty-one  years, 
determinable  at  seven  or  fourteen,  reasonable  notice  will  be 
necessary  to  determine  it,  although  the  lease  make  no  men- 
tion of  notice;  and  if  the  second  period  arrive,  no  notice 
being  given  in  time,  it  becomes  a  lease  for  the  second  period  (i)« 

Where  a  lease  provided,  that  if  either  of  the  parties  should 
be  desirous  to  determine  it  at  the  end  of  the  first  seven  or 
fourteen  years  of  the  term,  it  should  be  lawful  for  either  of 
them,  his  executors  or  administrators,  so  to  do,  upon  giving 
unto  the  other  of  them,  his  heirs,  executors,  or  administrators, 
twelve  months'  notice  in  writing  of  such  intention,  it  was 
held,  that  the  clause,  in  reasonable  construction,  and  accord- 
ing to  its  spirit,  extended  to  all  representatives;  and  that 
the  devisee  in  fee  of  the  lessor  was  competent  to  give  the 
requisite  notice  (c). 

It  is  not,  however,  either  technical  or  prudent  to  indulge 
in  this  laxity  of  ei^ression,  in  confidence  of  the  instrument 
receiving  a  liberal  interpretation.    The  right  should  be  dis- 

(a)  Duin  V.  Spunier,  7  Yes.  2S1;  Rep.  462. 

S.  G.  S  Boo.  &  PuL  399. 442.   Doe  dem.  (6)  Ghapman  v,  Towner,  6  Mees.  & 

Webb  V.  Dixon,  9  East,  15.    Price  v.  WeL  100. 

Dyer,  17  Yee.  366. 363.    But  see  Good-  (c)  Roe  dem.  Bamford  v.  HayWy, 

right  dem.  Hall  v.  Richardson,  3  Tetm  12  East,  464. 
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tinctly  conferred  on  the  party  or  parties  by  whom  it  is  to  be 
exercised^  and  annexed  to  the  reversion^  on  the  one  hand, 
and  to  the  term,  on  the  other :  thus,  if  the  lessor  be  seised  in 
fee,  it  should  be  reserved  to  him,  his  heirs  or  assigns ;  if  he 
be  the  donee  of  a  power  of  appointment,  with  a  fee,  or  a 
life  estate  and  remainder  in  fee,  under  the  old  uses  to  bar 
dower,  in  default  of  appointment,  it  should  be  reserved  to 
him,  his  heirs,  appointees,  or  assigns ;  if  he  be  a  tenant  for 
years,  to  him,  his  executors,  administrators,  and  assigns.  In 
like  manner,  in  the  case  of  a  lease  for  years,  it  should  be 
given  to  the  lessee,  his  executors,  administrators,  and  assigns, 
as  his  estate  confers  only  a  chattel  interest. 

Where  a  lease  contained  a  proviso  for  cesser  in  case  either 
the  lessor  or  lessee,  or  their  respective  heirs,  executors,  &;c., 
should  be  desirous  at  the  expiration  of  seven  or  fourteen 
years  of  the  term  to  determine  the  lease,  and  should  give  six 
months'  previous  notice  in  writing  under  his  or  their  respec- 
tive hand  or  hands,  to  or  for  the  other  or  others,  or  for  the 
heirs,  executors,  &c.,  of  the  other  or  others  of  them ;  it  was 
held,  that  if  the  notice  were  given  by  the  lessor's  executors, 
all  must  concnr;  and  that  if  given  by  two  out  of  three, 
although  professedly  on  behalf  of  themselves  and  the  other, 
no  evidence  being  offered  that  they  acted  by  his  authority,  it 
would  be  insufficient ;  otherwise  the  third  might  afterwards 
disavow  the  notice,  and  claim  the  defendant  still  as  his 
tenant.  And  also,  that  a  subsequent  ratification  by  the 
third  executor  would  not  avail,  because  the  tenant  was  enti- 
tled to  such  a  notice  as  he  could  act  upon  with  certainty  at 
the  time  it  was  given.  And,  further,  that  the  rule  of  law, 
that  the  act  of  one  joint-tenant  for  the  benefit  of  his  co-te- 
nant {d)  should  bind  the  latter,  could  not  be  of  service ;  for 
it  did  not  follow  that  the  notice  to  quit  was  beneficial ;  and 
that  if  relied  on,  it  was  incumbent  on  the  executors  to  prove 
that  the  act  was  for  the  benefit  of  all;  not  on  the  lessee  to 
show  that  it  was  not  beneficial  (e). 

<(0  Iluddev.Tudcer,Ciro.Eliz.737.         (e)  Right  dem.  Fisher  v.  CotheO, 
802-3.  5  East,  491;  &  C.  2  Smithy  8S. 
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But  where  a  lease  of  crown  lands  granted  by  A.^  B.,  and  C, 
the  thiee  CommissioneFB  of  Woods  and  Forests,  provided 
that  if  the  lessors,  as  such  commissioners,  or  the  conunis* 
sioners  for  the  time  being,  should  at  any  time  be  desirous  of 
determining  the  demise,  and  ci  such  their  desire  should 
cause  one  calendar  month^s  notice  in  writing  under  their 
hands  to  be  giyen  to  the  lessee,  then  the  lease  should  be 
void,  it  was  held,  that  a  notice  signed  by  two  only  of  the 
commissioners  for  the  time  being  was,  by  virtue  of  the  act 
of  10  Geo.  4.  c.  50.  s.  92  (/),  suJBicient  to  put  an  end  to  the 
demise  {g). 

Whenever  the  power  of  determining  the  lease  is  given  to 
the  lessee,  it  is  advisable,  for  the  lessor's  security,  to  make 
the  exercise  of  it  conditional  on  the  lessee's  previous  payment 
of  rent,  aud  performance  of  covenants;  as  the  fear  of  being 
burthened  with  a  continuance  of  the  term  is  generally  a 
powerful  inducement  to  a  fiedthful  discharge  of  his  duties. 
In  the  case  of  Porter  i;.  Shephard  (A),  where  the  lease  con* 
tained  a  proviso,  that  in  case  the  lessee  should  be  minded  at 
the  end  of  the  first  three  or  five  years  of  the  term  to  quit, 
and  yield  up  the  premises,  and  of  such  his  mind  should  give 
six  months'  notice,  then  and  in  ^uoh  case,  and  from  and 
after  the  expiration  of  the  said  first  three  or  five  years,  and 
payment  of  all  rents  and  arrears  of  rent  and  duties  on  the 
tenant's  part. to  be  paid,  and  performance  of  the  covenants 
contained  on  the  part  of  the  lessee,  until  the  expiration  of  the 
said  three  or  five  years,  the  indenture  and  every  clause  therein 
should  cease  and  be  utterly  void,  the  Court  of  King's  Bench, 
affirming  the  judgment  of  the  Common  Fleas,  decided,  upon 
the  plain  and  obvious  intention  of  the  parties,  and  without 
reference  to  any  adjudged  case,  that  the  lessee's  payment  of 
rent  and  performance  of  covenants  constituted  a  condition 
precedent  to  his  right  to  determine  the  tenancy. 

A  general  power  of  this  description  given  to  the  lessor  or 

if)  Sm  Aotey  voL  1,  p.  188.  (h)  Porter  v.  Shephard,  6  Term  Rep. 

((/)  Goombee  v.  Dntton,  5  Meea.  &      665. 
WeL  469. 
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lessee  will  not  enable  either  to  determine  it  as  to  part  only 
of  the  premises ;  a  special  power  being  necessary  for  that 
purpose  (t). 

In  the  case  of  Doe  dem.  Wilson  v»  Abel  {k),  a  lease  was 
made  for  twenty-one  years^  and  the  lessee  covenanted^  that  if 
the  lessor  should  be  desirous  at  any  time  during  the  term  to 
take  all  or  any  part  of  the  land  demised  for  building  thereon^ 
and  for  yards  and  gardens  to  such  buildings^  it  should  be 
lawful  for  her  or  her  assigns  to  enter  upon  all  or  any  part  or 
parts  of  the  said  land  to  make  such  buildings  as  she  or  they 
should  think  proper,  and  to  do  all  such  acts  as  should  be 
necessary,  without  interruption  by  the  lessee,  provided  that 
the  lessor  should  give  six  months'  notice  of  such  intention, 
and  provided  that  the  lessor  should  allow  the  lessee  for  every 
acre  taken  the  yearly  rent  of  8/.  8«.,  and  so  in  proportion  for 
any  greater  or  less  quantity  than  an  acre ;  and  with  a  further 
proviso  that  the  lease  should  be  void  for  non-performance  of 
covenants.  The  lessor,  having  concluded  with  a  third  person 
the  terms  of  a  building  contract,  but  no  contract  having  been 
actually  signed,  gave  six  months'  notice  of  her  intention  to 
take  the  whole  of  the  land  for  building,  and,  at  the  expiration 
of  that  time,  her  agent,  unaccompanied  by  any  surveyoTy 
builder,  workmen,  or  building  materials,  demanded  posses- 
sion, which  being  refused,  an  ejectment  was  brought.  It 
was  contended  on  the  part  of  the  defendant,  that,  as  the 
lessor  did  not  come  on  the  premises  to  build,  but  only  to 
demand  possession,  there  was  no  breach  of  covenant;  but 
the  court  was  of  opinion,  that  the  meaning  of  the  stipulation 
was,  that  the  lessor  might  give  notice  of  her  intention,  and 
resume  all  or  any  part  of  the  land  for  the  purpose  of  bufldingi 
without  waiting  until  she  was  ready  to  enter  with  materials 
and  workmen :  in  short,  that  it  was  not  merely  a  covenant 
that  the  lessor  might  come  upon  the  land  in  order  to  build 


(%)  Roe  dem.  Rodd  v.  Areher,  U     &Selw.641.   RiuneUv.CoggiiiaySVflft. 
EMt,245.  34.     Doe  dem.  WillMn  «.  Pfafllipi, 

(ib)  Doe  dem.  Wilsone.  Abel,  2Macu     2  Bing.  IS;  S.  C.  9  Mo.  46. 
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upon  it,  but  tliat  she  might  take  it  back  for  the  purpose  of 
building.     This  was  a  case  at  law. 

In  equity,  however,  where  the  lessor's  intentions  with 
regard  to  building  can  be  more  rigorously  scrutinized,  the 
lessee  may  find  protection  against  an  ejectment,  unless  the  land 
be  clearly  wanted  for  the  purposes  of  building ;  and  it  appears 
that  it  is  not  sufficient  for  the  landlord  to  demand  possession, 
stating,  that  he  wishes  to  have  the  land  for  building,  having 
entered  into  a  tsreaty ;  though  a  specific  allegation  of  his  having 
entered  into  an  agreement  would  alter  the  case  (Q. 

An  agreement  was  entered  into  in  the  following  terms : — 
''  A.  W.  agrees  to  let  all  those  pieces  of  land,  &c.,  and  T.  B. 
agrees  to  take  the  above-mentioned  pieces  of  land,  for  the 
term  of  twenty-one  years,  by  paying  to  A.  W.,  or  his  heirs, 
executors,  administrators,  or  assigns,  a  yearly  rent  of  80/., 
clear  of  aU  taxes  or  abatement  whatever ;  and  it  is  also  fur- 
ther agreed  and  clearly  understood,  that  in  case  the  said 
A.  W.  or  his  heirs,  executors,  and  assigns,  should  want  any 
part  of  the  said  land  to  build  or  otherwise,  or  cause  to  be 
built,  then  the  said  T.  B.,  or  his  heirs,  executors,  or  his  as- 
signs, shall  and  will  give  up  that  part  or  parts  of  the  said 
land  as  shall  be  requested  by  the  said  A.  W.,  by  his  making 
an  abatement  in  proportion  to  the  rent  charged,  and  also  to 
pay  for  so  much  of  the  fence,  at  a  fair  valuation,  as  he  shall 
have  occasion,  from  time  to  time,  to  take  away,  by  his  giving 
or  leaving  six  months'  notice  of  what  he  intends  to  do ;  '^  but 
there  was  no  proviso  for  re-entry  on  T.  B.'s  refusal  to  give 
up  possession  on  request.  An  ejectment  having  been  brought 
against  the  tenant,  it  was  contended  on  his  part,  that  the  en- 
gagement to  give  up  possession  when  the  lessor  should  require 
it  for  the  purposes  of  buildhig,  was  not  a  condition  operating 
in  defeazance  of  the  estate,  but  a  mere  covenant,  for  the 
breach  of  which  the  remedy  was  by  an  action  for  damages,  or 
an  application  to  Chancery,  but  not  by  ejectment ;  Best,  J., 
being  of  this  opinion,  the  plainti£P  was  non-suited,  and  the 

(0  Roflsell  V.  Coggins,  8  Ves.  S4. 
VOL.  II.  H  H 
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court  of  Coimnon  Pleas  refused  a  rule  to  set  the  nonsuit 
aside  (m). 

And  in  a  later  case  {n),  where  a  lease  was  granted,  saving 
and  reserving  to  the  lessor  liberty  to  resume  the  whole  or 

any  part  of  that  part  of  the  demised  premises  called , 

allowing  to  the  lessee  80«.  an  acre  per  annum  for  so  much  as 
should  be  resumed,  during  the  remainder  of  the  term,  it  was 
held,  in  conformity  with  Doe  v.  Phillips,  that  this  clause, 
being  a  covenant,  and  not  a  condition,  did  not  give  the  lessor 
a  right  of  re-entry,  so  as  to  enable  him  to  maintain  ejectment. 

In  the  case  of  Doe  v.  Archer  (o),  a  lease  was  made  of  a 
farm  called  Totvn  Barton,  consisting  of  the  mansion-house, 
and  several  doses  of  land,  and  also  of  the  Shippen  Barton^ 
containing  various  closes  of  land,  for  twenty-one  years ;  sub- 
ject to  a  proviso  giving  liberty  to  either  party  to  determine 
the  lease  at  the  end  of  fourteen  years,  on  giving  to  the  other 
at  least  two  years'  previous  notice  of  sueh  intention.  The 
lessor  gave  notice  thus:  ''Mr.  S.  Archer:  Agreeable  to 
the  terms  of  the  covenant  between  us,  I  hereby  give  you  due 
notice  to  deliver  up  possession  of  Town  Barton,  ifc,  on  the 
expiration  of  the  14th  year  of  your  term/'  and  it  was  held 
sufficient  to  determine  the  lease  as  to  aU  the  premises;  Lord 
EUenborough,  C.  J.,  observing,  that  the  notice  to  quit  the 
Toum  Barton,  where  the  mansion  was,  meant  the  Town  Bar- 
ton, cum  socHs,  especially  with  reference  to  the  lease  which 
only  gave  a  power  to  determine  the  tenancy  as  to  the  whole 
of  what  was  let  together. 

But  where  a  lessee,  having  a  power  to  determine  his  lease 
for  twenty-one  years,  by  giving  six  calendar  months'  notice 
immediately  preceding  the  expiration  of  the  first  fourteen 
years,  which  fourteen  years  would  determine  at  Michaelmas^ 
1887,  gave  six  months'  notice  preceding  Midsummer-day, 
1837,  to  quit  the  premises  on  Midsummer-day,  1837,  agrees 

(m)  Doe  dem.  WiUson  v.  PhiUipB,  8  Irish  Law  Rap.  168.    Jack  dem. 

2  Bing.  13;  S.  C.  9  Mo.  46.  Croker  o.  Orpen,  6  Iriah  Law  Rep.  351. 

(n)  Leasee  Arehbiahop  of  Dublin  v.  (o)  Doe  deio.  Rodd  «.  Archer,  14 

Eaton,  Arms,  Mac.  &  Og.  66;  S.  C.  East,  245. 
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ably  to  the  covenants  of  the  lease,  it  was  held,  that  the  notice 
was  insufficient,  being  inconsistent  with  the  proviso  contained 
in  the  lease ;  and,  therefore,  that  the  tenant  was  liable  to  pay 
a  quarter's  rent  due  at  Christmas,  1837  (jp). 

Here  may  be  added,  that  where  a  lessee  of  mines  cove- 
nanted that,  in  case  the  lessor  should  at  any  time  before  the 
expiration  or  sooner  determination  of  the  lease,  give  to  the 
lessee  notice  in  writing  of  his  desire  to  take,  at  a  valuation, 
all  or  any  part  of  the  moveable  machinery,  going  gear,  stock 
in  trade,  implements,  utensils,  articles,  and  things,  in  or  about 
the  mines,  the  lessee  would,  on  the  expiration  or  determina* 
tion  of  the  lease,  deliver  to  the  lessor,  all  or  such  part  of  the 
said  moveable  machinery,  Sec.,  as  should  be  specified  in  the 
notice,  and,  thereupon^  the  lessor  should  pay  to  the  lessee 
the  fidr  value  of  the  articles  so  delivered,  such  value  to  be 
settled  by  arbitration ;  the  covenant  was  held  to  be  so  injuri- 
ous and  oppressive  to  the  lessee,  that  the  court  refused  to 
interfere  to  give  effect  to  it  by  way  of  specific  performance,  or 
to  grant  an  injunction  against  the  lessee's  selling  or  removing 
the  articles  {q). 


Section  II. — ^By  forfeiture  j  and  herein  of  waiver. 

The  lessee's  estate  may  also  be  determined  before  its 
regular  expiration  by  forfeiture,  which  may  occur,  I.  Under 
the  ordinaiy  proviso  for  the  lessor's  re-entry  on  the  lessee's 
non-payment  of  rent  or  non-performance  of  covenants ;  II. 
In  certain  cases,  by  the  lessee's  tortious  alienation ;  III.  By 
his  disclaimer. 

I.  Under  the  proviso  for  re-entry. 

This  branch  of  our  subject  has  already  been  in  a  measure 
discussed  in  that  portion  of  the  work  which  treats  of  the 
formal  and  essential  parts  of  a  lease  (r),  where  we  had  occa- 
sion to  notice  the  nature,  construction,  and  effect  of  such  a 

(l>)  Oulbjr  V.  Martinez,  11  Adol.  A         (q)  Talbot  v.  Ford,  13  Sim.  173. 
EO.  720;  S.  C.  8  Per.  h  Day.  386.  (r)  Ante,  p.  517  of  this  yolume. 

H  H  2 
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proyiso;  but  some  observatioiis  respecting  the  means  of 
EToiding^  or  obtaining  relief  jGrom^  the  forfeiture  remain  to 
be  made ;  and  in  resuming  the  subject^  we  may  consider  it 
with  regard  to^  Ist^  The  lessor's  waiver  of  the  forfeiture; 
Zndljj  The  relief  administered  at  law  and  in  equity  firom 
forfeiture  for  non-payment  of  rent;  and  Srdly^  The  rehef 
administered  in  equity  from  forfeiture  for  breach  of  other 
covenants  by  the  lessee. 

1.  As  to  the  lessor's  waiver  of  the  forfeiture. 

The  re-entry  resting^  as  we  have  seen,  in  the  election  of 
the  lessor^  he  may  enforce  or  waive  his  right  at  pleasure. 
And,  as  forfeitures,  to  use  the  phrase  of  the  books,  are  odious 
in  law  («),  slight  acts  on  his  part  have  been  deemed  sufficient 
to  amount  to  a  waiver :  Indeed,  it  may  be  stated  as  a  general 
rule,  that  any  recognition  of  a  tenancy  subsisting  after  the 
right  of  entry  has  accrued,  and  the  lessor  has  had  notice  of 
the  forfeiture,  will  have  that  eiOfect. 

For  example,  an  acceptance,  or  an  absolute  and  unqualified 
demand,  of  rent  accruing  due  after  the  forfeiture  will  operate 
as  a  waiver  (/),  whatever  may  be  the  secret  motive  of  the 
lessor  in  taking  or  demanding  it  (te).  So  will  receipt  of  the 
rent  the  non-payment  of  which  occasioned  the  forfeiture,  if 


(«)  Moody  V.  Gamon,  Mo.  848;  S.C. 

1  RoL  830.  367;  S.  C,  nom.  Moodie  o. 
Garnance,  3  Bulstr.  163;  S.  C,  nom. 
Wood  V.  GermoDfl,  Cro.  Jae.  390. 
Sanders  v.  Pope,  2  Yes.  290.  Doe 
dem.  Muston  v.  Gladwin,  or  Gladstone, 
6  Q.  B.  953;  S.  C.  9  Jiir.  508. 

(i)  45  Ass.  pi.  5.  Marsh  v.  Gnrteis, 
Mo.  425;  S.  C.  Cro.  Eliz.  528;  2  And. 
42;  S.  C,  nom.  March  v.  Cortis,  Noy,  7; 
Co.  Ent  215.  Whitchcot  v.  Fox,  Cro. 
Jac.  398;  S.  C,  nom.  Hitchcock,  or 
Whitchcocke,  v.  Fox,  1  Rol.  68.  389; 
S.  C,   nom.    Fox   v.    Whitchcocke, 

2  Bulstr.  290.  Greeners  case,  1  Leon. 
262.  Cro.  Eliz.  3.  Harry,  or  Harvie, 
V.  Oswold,  or  Oswald,  or  Oswel,  Mo. 
456;  S.  C.  Cro.  Eliz.  553.  572;  S.  C, 
nom.  Pennant's  case,  3  Co.  64,  a. 
Goodright  dem.  Walter  v.  Davids,  Cowp. 


803.  Jones  dem.  Cowper  v.  Vemej, 
Willesy  175.  Doe  dem.  Morecraft  «. 
Meux,  4  Bam.  &  Ores.  606 ;  S.  C. 
7  Dow.  &,  Ry.  98.  Roe  dem.  Gregaoa 
V.  Harrison,  2  Tenn  Rep.  425.  Doe 
dem.  Sheppard  v.  Allen,  3  Tannt  78. 
Amsby  v.  Woodward,  6  Bam.  &  Cres. 
519;  S.  C.  9  Dow.  Sl  Ry.  536;  Doe 
dem.  Ambler  v.  '^oodbridge,  9  Bam. 
&  Cree.  376;  S.  a  4  Man.  &  Ry.  302. 
Sanders  V.Pope,  12  Yes.  290-1.  Hume 
V.  Kent,  1  Ball  &  Beat.  561.  And  see 
Groodright  dem.  Charter  v.  Cordwen^ 
6  Term  Rep.  21 9.  Doe  dem.  Cheny  «. 
Batten,  Cowp.  243.  Doe  dem.  Gate- 
house V.  Rees,  4  Bing.  N.  C.  884;  &  a 
6  Scott,  161;  1  Am.  159.  Doe  dem. 
Nash  V.  Birch,  1  Mees.  &  WeL  403; 
S.  C.  1  Tyrw.  &  Gra.  769;  2  Gal^  26. 
(«)  Doe  dem.  Griffith  v.  Pritdiard, 
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in  the  acquittance  the  lessor  call  the  lessee  his  tenant  (^). 
So  will  a  notice  to  qnit  (y).  So,  at  common  law,  will  a  dis- 
tress, although  levied  for  the  rent,  the  non-payment  of  which 
occasioned  the  forfeiture;  or  even  for  rent  which  had  been 
previously  in  arrear  {z). 

But  the  taking  of  an  insufficient  distress  is  no  waiver  of 
a  forfeiture  occasioned  by  non-payment  of  rent,  where  the 
ejectment  is  brought  under  the  statute  of  4  G^.  2.  c.  28,  which 
requires  the  lessor  to  prove  on  the  trial  that  no  sufficient 
distress  was  to  be  found  on  the  premises  countervailing  the 
arrears  due  {a). 

So,  if  after  the  accrual  of  a  forfeiture,  the  lessor  sanction 
an  outlay  of  money  on  the  premises  by  passively  looking  on, 
a  jury  would  be  directed  to  consider  that  a  circumstance 
from  which  they  might  imply  a  consent  to  the  alteration, 
and  a  waiver  of  the  forfeiture  (6). 

But  unless  the  party  accepting  the  rent  be  entitled  at  the 
time,  his  acceptance  will  not  amount  to  a  waiver  (c) ;  and, 
therefore,  where  land  was  given  to  husband  and  wife,  and  to 
the  heirs  of  the  body  of  the  husband,  and  the  husband  made 
a  lease  for  forty  years,  and  died,  and  the  issue  in  tail  accepted 
the  rent  in  the  life  of  the  wife,  and  afterwards  the  wife  died; 
it  was  held,  that  the  issue  might  avoid  the  lease;  for  at  the 
time  of  the  acceptance  no  rent  was  in  esse,  or  due  to  him  {d). 

In  no  case,  however,  can  a  waiver  take  place  unless  the 
lessor  be  cognizant  at  the  time  of  the  fact  of  forfeiture  (e). 


5  Bam.  &  AdoL  765;  S.  C.  2  Nev.  & 
Man.  489. 

(x)  Green's  case,  Cro.  Eliz.  3. 

(y)  Doe  dem.  Seott  v.  Miller,  2  Car. 

6  Pa.  348. 

(z)  Pennant's  case,  sap.  Greene's 
case,  1  Leon.  262.  Cro.  Eliz.  3.  Co. 
lit  211,  b.  3  Salk.  3.  Doe  dem.  Tay- 
lor V.  Johnson,  1  Stark.  411.  Doe  dem. 
Flower  v.  Peck^  1  Bam.  &  AdoL  428. 

(a)  Brewer  dem.  Lord  Onslow  v. 
Eaton,  3  Dougl.  230.  See  as  to  the 
statute  4  Geo.  2.  c.  28,  ante^  p.  339  et 
teq.  of  this  Tolume. 


(6)  Doe  dem.  Sheppard  >.  Allen, 
3  Tamil.  78.  Hume  v.  Kent,  1  Ball& 
Beat  554.  See  also  Doe  dem.  Lord 
Kensington  v.  Brindley,  12  J.  B.Mo.  37. 

(c)  3  Salk.  3. 

(d)  Pennant's  case,  3  Co.  64,  a.,  4ifa 
resolution. 

(e)  Marsh  v,  Curteis,  Mo.  425;  S.  C. 
Cro.  Eliz.  528;  2  And.  42;  S.  C,  nom. 
March  v.  Curtis,  Noy,  7;  Co.  Ent  215. 
Whitchcot  V.  Fox,  Cro.  Jac.  398; 
S.  C,  nom.  Hitchcock,  or  Whitchcocke, 
V.  Fox^  1  Rol.  68.  389;  S.  C,  nom. 
Fox  V.  Whitchoocke,  2  Bulstr.  290. 
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If  the  lease  be  forfeitable  on  assignment  without  license^ 
and  the  lessor  himself  receive  rent  firom  the  executor  of  an 
assignee  without  license^  the  court  will  imply  on  his  part 
notice  of  the  forfeiture,  unless  the  contrary  appear  (/). 

It'  seems  that  a  right  of  re-entiy  for  a  forfeiture  may  be 
reserved,  though  the  lessor  accept  rent  subsequently  to  the 
forfeiture  (^). 

On  the  other  hand,  acceptance  of  rent  due  before  the  finr* 
feiture,  or  of  the  rent,  the  non-payment  of  which  occasions 
the  forfeiture,  will  not  operate  as  a  waiyer  in  the  case  of  a 
lease  for  years  (A) ;  though,  in  the  case  of  a  lease  finr  life, 
Lord  Coke  conceived  that  acceptance  of  the  same  rent  which 
had  been  demanded  would  have  so  operated  (t). 

An  action  for  the  recovery  of  rent  in  arrear  is  not  a  waiv» 
of  a  forfeiture  for  non-payment ;  because  it  shall  be  intended 
to  be  brought  as  for  a  duty  due  upon  the  contract  (k). 

So,  an  o£Per  by  a  landlord  entitled  to  a  forfeiture,  to  pnr- 
chase  the  lease  of  the  tenant,  wiQ  not  amount  to  a  waiver ; 
for  a  man  may  well  o£Per  a  small  sum  for  that  which  is  his 
own,  rather  than  incur  the  trouble  of  going  to  trial  to 
recover  it  (/). 

Nor  is  a  right  of  re-entry,  under  a  building  lease,  in  case 
a  certain  number  of  houses  be  not  built  by  a  specified  time, 
waived  by  the  lessor's  steward  permitting  the  progress  of  the 
works  for  a  short  time  after  the  day  on  whidi  the  forfeiture 
had  been  incurred  (m). 

Nor  is  a  forfeiture  waived  by  the  lessor's-  neglect  to  avail 
himself  of  his  right  for  several  years  (n). 


Harvy  v.  Oswold,  Mo.  456;  S.  C.,noiii. 
Pennant's  caae,  3  Co.  64,  a.  Goodrigfat 
dem.  Walter  v.  Davids,  Cowp.  803. 
Roe  dem.  Gregson  v.  Harrison,  2  Term 
Rep.  423.  Doe  dem.  Ambler  v.  Wood- 
bridge,  9  Bam.  &  Crea.  376;  S.  C. 
4  Man.  &  Ry.  302.  Hmne  v.  Kent, 
1  Ball  &  Beat  561. 

(/)  Whitchcotv.Fox,sup.  3Salk.3. 

(g)  City  of  London  v.  Mitford,  14 
Ves.  56. 

(h)  Fennanfs   case,    3  Co.  64,   a. 


Greene's  ease,  1  Leon.  262;  S.  C.  Cro. 
Eliz.3.  Anon.3Salk.3.  Co.Lit211,b. 

(t)  Pennant's  case,  3  Co.  65,  a. 

(k)  3  Salk.  3. 

(/)  Smith  V.  Spooner,  8  Taimk  246. 
250. 

(m)  Doe  dem.  Lord  Kensington  o. 
Brindley,  12  Mo.  37.  And  see  Doe 
dem.  Sheppard  v.  Allen,  3  Taunt.  7ft. 

(m)  Doe  deuL  Sheppard  v.  AUen^ 
3  Tamit.  78. 
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A  waiver  of  a  right  of  re-entry  for  one  breiich  will  not 
preclude  a  re-entry  for  anew  or  continuing  breach (<?) ;  for 
there  is  a  material  difference  between  a  waiver  of  the  condi- 
tion itself,  and  a  waiver  of  a  particular  breach  (/?).  In  modem 
times^  the  courts  have  been  inclined  to  consider  the  breach 
overlooked^  rather  than  the  condition  waived  {q).  Thus,  a 
lessor  may  take  advantage  of  a  forfeiture  occurring  de  die  in 
diem,  as  in  the  case  of  a  neglect  to  repair,  work  a  mine,  or 
the  like,  continuing  from  day  to  day,  notwithstanding  a 
previous  distress  for  rent  (r). 

In  like  manner,  where  a  lessee  covenanted  that  he  would 
not  alter,  convert,  or  «m,  the  rooms  of  the  house  demised, 
then  used  as  bed-rooms,  or  either  of  them,  unto  or  for  any 
other  use  or  purpose  than  bed  or  sitting-rooms,  for  the 
occupation  of  himself,  his  executors,  &c.,  or  his  or  their 
family,  without  license,  kc,,  it  was  held,  that  the  receipt  of 
rent  by  the  lessor  after  he  knew  that  the  lessee  had  let  some 
of  the  rooms  to  a  lodger  who  occupied  them,  did  not  affect 
his  right  to  recover  for  a  subsequent  forfeiture.  And  the 
court  took  a  distinction  between  the  conversion  of  a  house 
into  a  shop,  where  the  breach  was  complete  at  once,  and  the 
forfeiture  thereby  incurred  was  waived  by  a  subsequent 
acceptance  of  rent ;  and  the  continued  vsvng  of  premises, 
where,  under  the  peculiar  wording  of  a  covenant,  like  the 
one  in  question,  a  new  breach  was  committed  every  day 
during  the  time  they  were  so  used  («). 

So,  where  there  was  a  covenant  to  insure  and  keep  insured 
during  the  term,  and  the  lessee  never  insured,  it  was  held, 
that  the  lessor  might  maintain  an  ejectment  for  a  breach  on 
a  demise  laid  on  the  24th  of  October,  although  he  had  dis- 


(o)  Doe  dem.  Ambler  v.  Woodbridge,  ford,  2  Grompt.  &  Jerv.  667.    Doe 

9  Bam.  &  Cres.  876;  S.  C.  4  Man.  &  dem.  BoBcawen  v.  Bliss,  4  Taunt.  735. 

Ry.  302.  Doe  dem.  Bryan  v.  Bancks,  4  Bam.  ft^ 

(p)  Doe  dem.  Griffith  v.  Pritcbard,  Aid.  401. 

5  Bam.  &  AdoL  765. 771 ;  S.  C.  2  Nev.  («)  Doe  dem.  Ambler  v.  Woodbridge, 

6  Man.  489.  9  Bam.  &  Cks.  376;  S.  C.  4  Man.  & 
{q)  Ibid.  Ry.  302. 

(r)  Doe  dem.  Henrniings  v,  Dum- 
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trained  on  the  SOth  of  September  for  rent  due  on  the  29th ; 
for  there  was  a  continuing  breach  between  the  daj  of  the 
distress  and  the  day  of  the  demise  to  the  plaintifF  [t). 

It  does  not  appear  to  be  settled  whether  an  under-letting 
is  or  is  not  a  continuing  breach  (u).  An  assignment  is  a 
breach  once  and  for  all  (ai). 

Where  a  lessor^  having  a  right  of  re-entry  in  case  the  lessee 
neglected  to  repair  the  premises  after  three  months'  notice, 
gave  the  requisite  notice  on  the  18th  Aprils  and  accepted  rent 
up  to  Michaeknas  following,  the  premises  being  in  a  dikpi- 
dated  condition  at  that^dme;  it  was  held,  as  the  demise  in 
ejectment  was  on  the  2nd  of  November,  which  was  subse- 
quent  to  the  receipt  of  rent,  that,  though  the  plaintiff  might 
have  brought  his  ejectment  at  the  end  of  the  three  months, 
there  was  no  reason  why  he  might  not  give  an  indulgence 
to  the  defendant,  and  bring  his  action  even  after  the  receipt 
of  the  rent,  particularly  as  the  premises  were  not  then 
repaired  (y). 

But  where  a  lease  was  made  voidable  on  the  lessee's  becom- 
ing bankrupt  or  insolvent,  and  he  was  discharged  under  the 
Insolvent  Debtors'  Act  in  1836,  remaining  a  debtor  to  a 
considerable  amount  to  the  lessor,  who  accepted  rent  in 
1887,  it  was  held,  that  such  acceptance  was  a  waiver  of  the 
forfeiture,  and  that  the  continuance  of  the  debt  from  the 
lessee  was  not  a  continuing  insolvency,  so  as  to  operate  as  a 
new  forfeiture  after  such  acceptance  {z). 

So,  where  a  lease  was  made  subject  to  determination  on 
the  lessee's  becoming  insolvent,  and  it  was  contended  that 
an  attainder  of  the  lessee  for  felony  was  a  forfeiture,  and  that 
the  felony  being  a  continuing  breach,  was  not  wholly  waived 
by  acceptance  of  rent ;  it  was  held,  that  even  if  the  attainder 


(t)  Doe  dem.  Flower  «.  Peck,  1  Bani.  (x)  Ibid. 

Sl  Adol  428.    Doe  dem.  Muston  v.  (y)  Fryett  dem.  Harris  v.  Jeifireyi^ 

Gladwin,  or  Gladatone,  6  (^  B.  953;  1  Esp.  393. 

S.  C.  9  Jur.  508.  (z)  Doe  dem.  Gatehouae  v.  Rees, 

(u)  Dowell  V.  Dew,  1  Yo.  &  GoL  4  Bing.  N.  C.  384;  S.  C.  6. Scott,  161; 

v.  C.  346.  366.  1  Arn.  159. 
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amoimted  to  an  insolyency^,  which  was  not  determined^  yet 
the  breach  was  contemporaneous  with  the  conviction^  and  not 
continuing^  and^  therefore^  that  subsequent  acceptance  of  rent^ 
with  notice^  had  waived  it  m  toto  (a). 

A  lease  contained  a  covenant  by  the  lessee  to  repair^  with 
a  declaration  that  it  should  be  lawful  for  the  lessor  to  enter 
and  view  the  state  of  repairs^  and  of  all  defects  to  give  notice; 
and  that  upon  the  lessee's  neglect  to  repair  after  two  months' 
notice^  the  lessor  might  repair,  and  charge  the  lessee  with  the 
expense,  which  should  be  paid  by  the  lessee  at  the  tune  of 
his  paying  his  next  half-year's  rent;  and  that  in  case  of 
de&ult  in  payment  the  lessor  might  distrain  for  the  same  as 
in  case  of  rent  in  arrear.  The  lease  also  contained  the  gene- 
ral clause  of  re-entry  on  non-payment  of  rent,  or  non-per- 
formance of  covenants.  The  lessor  gave  the  lessee  notice  to 
repair,  and  in  it  stated,  that  in  case  of  neglect  for  six  months, 
he,  the  lessor,  would  repair,  and  charge  the  lessee  with  the 
expense.  The  repairs  being  neglected,  the  lessor  commenced 
an  action  of  ejectment ;  but  the  court  held,  that,  by  giving 
the  notice,  the  lessor  took  into  his  own  hands  a  remedy 
inconsistent  with  a  right  to  insist  on  the  forfeiture  (i). 

In  the  case  of  Doe  dem.  Bankin  v.  Brindley  (c),  the  lease 
contained  a  proviso  for  re-entry  in  case  of  non-repair  within 
three  months  after  notice.  The  landlord  gave  notice,  and 
before  the  end  of  the  three  months  (which  would  have  expired 
in  Hilaiy  vacation,  1832,)  brought  an  ejectment.  During 
the  three  months  the  cause  came  on  for  trial,  and  the  parties 
agreed  to  an  order  of  court,  directing  that  a  juror  should  be 
withdrawn,  and  the  repairs  done  by  Midsummer.  De£eiult 
being  made,  the  landlord  brought  a  second  ejectment, 
without  further  notice,  in  Trinity  vacation,  under  the  statute 
of  11  Geo.  4  &  1  Will.  4.  c.  70.  s.  86  (rf).    And  it  was  held, 

(a)  Doe  dem.  Griffith  v.  PritchArdy  Wol.  162. 

5  Barn.  &  Adol.  765;  S.  C.  2  Ney.  &  (c)  Doe  dem.  Rankin  v.  Brindley, 

Mao.  489.    Doe  deuL  EYsna  v.  Evans,  4  Barn.  &  Adol.  84;  S.  C.  1  Nev.  & 

5  Bam.  &  Cres.  584.  Man.  1. 

(6)  Doe  dem.    Rutzen    v,    Lewis,  (d)  By  the  36th  section  of  this  act, 

5  AdoL  &  £U.  277;  S.  C.  2  Har.  &  after  noticing  that  landlords  to  whom 
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first,  that  the  former  notice  had  not  been  ^ndved.  And, 
secondly,  that  it  could  not  be  objected  at  Nisi  Prins  that  the 
action  had  not  been  commenced  within  ten  days  after  the 
right  of  entry  had  occurred,  pursuant  to  the  act,  this  being 
merely  matter  of  irregularity :  and,  fiurther,  that  the  objection 
was  not  well  founded,  the  right  of  entry  having  been  only 
suspended  by  agreement  of  the  parties. 

There  are  several  authorities  (e)  to  show  that  a  lessor 
cannot  by  a  bill  in  equity  compel  the  lessee  to  discover 
whether  a  covenant  has  been  broken,  for  breach  of  which 
there  is  a  ri^t  of  re-entry ;  unless  he  expressly  waive  the 


ft  right  of  entry  mto  or  upon  any  lands 
or  hereditanieDtB  migbt  aocme  during 
or  immediately  after  Hilary  and  Tri- 
nity  terms    respectiyely    were    then 
unable  to  proseonte  ejectments  against 
their  tenants,  so  as  to  try  the  same  at 
the  assizes  immedifttely  ensuing,  where- 
by much  ddfty  was  oocaaLoned  in  the 
recovery  of  the  possession  of  lands  and 
tenements    wrongfully    withheld    by 
tenants  against  their  landlords,  it  was 
enacted.  That  in  all  actions  of  eject- 
ment thereafter  to  be  brought  in  any 
of  Her  Majesty's  courts  at  Westmin- 
ster by  any  landlord  against  his  tenant, 
or  against  any  person  claiming  through 
or  under  sudi  tenant,  for  the  recovery 
of  any  lands  or  hereditaments,  where 
the  tenancy  should  expire,  or  the  right 
of  entry  into  or  upon  such  lands  or 
hereditaments  should  accrue  to  such 
landlord,  in  or  after  Hilary  or  Trinity 
terms  respectively,  it  should  be  lawful 
for  the  lessor  of  the  plaintiff  in  any 
such  action,  at  any  time  within  ten 
days  after  such  tenancy  should  expire 
or  right  of  entry  accrue  as  aforesaid, 
to  serve  a  dedaration  in  ejectment  en- 
titled of  the  day  next  after  the  day  of 
the  demise  in  such  declaration,  whether 
the  same  should  be  in  term  or  in  vaca- 
tion, with  a  notice  tfaeremito  subscribed, 
requiring  the  tenant  or  tenants  in  pos- 
jession  to  appear  and  plead  thereto 
within  ten  days,  in  the  court  in  which 


sudi  action  mi^t  be  brought;  and  that 
proceedings  riionld  be  had  on  such 
declaration,  and  rules  to  plead  entered 
and  given,  in  such  and  the  same  man- 
ner, as  neariy  as  might  be,  as  if  such 
declaration  had  been  duly  served  before 
the  preceding  term :  Provided  always, 
that  no  judgment  should  be  signed 
against  the  casual  ejector  until  defiuilt 
of  appearance  and  plea  within  such  ten 
days,  and  that  at  least  six  dear  days' 
notice  of  trial  should  be  given  to  the 
defendant  before  the  commission  day 
of  the  assises  at  which  such  ejectment 
should  be  intoided  to  be  tried;  pro- 
vided also,  that  any  defendant  in  such 
action  might,  at  any  time  before  the 
trial,  i^ly  to  a  judge  of  either  of  Her 
Majesty's  superior  courts  at  West- 
minster, by  summons  in  the  usual  man- 
ner, for  time  to  plead,  or  for  staying 
or  setting  aside  the  proceedings,  or  for 
postponing  the  trial  until  the  next  as- 
sizes ;  and  that  it  should  be  lawful  for 
the  judge  in  his  discretion  to  make 
such  order  in  the  said  cause  as  to  him 
should  seem  expedient, 
(e)    Lord  Uxbridge  v.  Siavehuid, 

1  Yes.  66.  Fane  v.  Atiee,  1  £q.  Ca. 
Ab.77.  pL15.  Caryv.Mildmay,Totb. 
69.    And  see  Monnins  v.  Monnins, 

2  Rep.  in  Ch.  68.  Ghanncey  v.  Tahoor- 
den,  2  Atk.  892.  Jones  v.  Green,  3  Yo. 
&.  Jerv.  298. 
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forfeiture ;  as  no  one  can  be  compelled  in  equity  to  make  a 
diflcloaure  which  would  subject  him  to  a  penalty^  in  which 
light  a  forfeiture  ib  viewed  (/).  And  we  also  find  that  if  he 
waive  the  fiorfeiture,  and  fail  in  his  suit  in  equity,  he  will  be 
restrained  from  afterwards  insisting  on  the  forflrature  at 
law  (ff). 

In  a  late  case,  however,  in  Ireland  (h),  Sir  Edward 
Sugden,  C,  said,  that  a  tenant  could  not  protect  himself 
from  discovery,  if  it  was  alleged  that  he  had  done  an  act  that 
subjected  him  to  a  penalty :  he  could  not  be  heard  to  say 
that  it  was  a  penalty,  to  which  equity  would  not  compel  him 
to  subject  himself. 

2.  As  to  relief  at  Law  and  in  Equity  from  forfeiture  occa* 
sioned  by  non-payment  of  rent. 

Forfeitures  for  non-payment  of  rent  have  always  been 
regarded  unfavorably;  indeed  so  little  countenance  have 
they  received,  that  even  courts  of  law,  at  an  early  period, 
assumed  the  power  of  relieving  the  lessee,  by  staying  pro- 
ceedings in  ejectment  at  any  time  before  execution  executed, 
on  payment  of  the  arrears  of  rent  due  and  all  costs  (t),  and, 
in  some  cases,  on  his  giving  security  for  future  payments  (it) : 
But  the  act  of  the  4th  of  George  the  Second  abridged  their 
powers  in  this  respect,  by  providing  (Q,  ''that  if  the  tenant 
or  tenants,  his,  her,  or  their  assignee  or  assignees,  do  or  shall 
at  any  time  bdTore  the  trial  in  such  ejectment  pay  or  tender 
to  the  lessor  or  landlord,  his  executors  or  administrators,  or 
his,  her,  or  their  attorney  in  that  cause,  or  pay  into  the  court 
where  the  same  cause  is  depending  all  the  rent  and  arrears. 


(/)  Ibid.    Fane  v.  Atlee,  sap. 

(g)  Bond  v.  Hopkins,  1  Scho.  &  Lef. 
441. 

(h)  French  «.Macale,lGon.&  Law. 
469. 465;  S.  C.  2  Dru.  &  War,  269. 276. 

(t)  Downes  v.  Turner,  1  Salk.  597. 
GoodtiUe  V.  Hold&Bt,  2  Sink  900. 
Phillipe  V.  Dolitde,  8  Mod.  345.  Dnck- 
worth  dcm.  Tubley  v.  TunstaU,  Bamesy 
184.  Anon.  1  WiUk  75.  Archer  dem. 
Hankey  v.  Snapp,  Andr.  341.    Roe 


dem.  West  v.  Davis,  7  East,  868-6. 
Doe  dem.  Harris  «.  Masters,  2  Bam. 
&  Ores.  490;  S.  C.  4  Dow.  &  Ry.  45. 
Pure  dem.  Withers  v.  Sturdy,  Boll. 
N.  P.  97,  7th  edit.  Swanton  v.  Biggs, 
1  Beat.  170.  Lorat  v.  Lord  Ranelagb, 
3  Yes.  &  B.  24. 

(h)  Smith  V.  Parks,  10  Mod.  883. 

(0  4  Geo.  2.  c.  28.  s.  4.  2  Mao.  A 
Selw.5S]. 
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together  with  the  costs^  then  and  in  such  case  all  fiirther 
proceedings  on  the  said  ejectment  shall  cease^  and  be  dis- 
continued/' 

The  act  contains  also  a  provision  {m),  that  nothing  therein 
contained  shall  extend  to  bar  the  right  of  any  mortgagee  of 
such  lease^  who  shall  not  be  in  possession,  so  as  within  six 
calendar  months  after  such  judgment  obtained,  and  execu« 
tion  executed,  he  pay  all  rent  in  arrear,  and  all  costs  and 
damages,  and  perform  all  the  covenants  and  agre^nents, 
which  on  the  part  of  the  first  lessee  ought  to  be  performed. 

An  underlessee  is  entitled  to  stay  proceedings  in  qectment 
on  payment  of  rent  and  costs  under  this  act  (n). 

In  the  case  of  GK)odright  v.  Noright  (o),  a  motion  under 
the  statute  for  setting  aside  the  proceedings  in  an  ejectment, 
with  costs,  was  granted,  though  opposed  by  the  lessor  on  the 
ground  of  his  having  given  instructions  to  his  attorney  to 
bring  the  action  before  the  tender  of  the  rent. 

But  the  court  has  refused  to  relieve  after  a  trial,  for  that, 
they  said,  would  be  but  to  exerdse  the  function  of  legislation 
instead  of  judicial  construction,  and  to  depart  from  the  line 
which  the  statute  had  drawn  {p) ;  the  principle  of  which 
determination  has  received  the  approbation  of  succeeding 
Judges  {q). 

The  Court  of  Ciommon  Pleas  lately  refused  a  motion  to 
stay  proceedings  in  an  ejectment  for  forfeiture  for  non- 
payment of  rent,  made  on  the  ground  that  an  ejectment 
between  the  same  parties  was  pending  in  the  Queen's  Bench, 
for  an  alleged  forfeiture  for  non-payment  of  rent  previously 
due;  as  the  one  action  would  not  necessarily  decide  the 
other  (r). 


(m)  letter  part  of  sect  2  of  4  Geo.  2.  (p)  Roe  dem.  West  v.  Da▼iE^  7  East, 

c.  28.    Doe  dem.  Whitfield  v.  Roe,  S63-6. 

3  Taunt.  402.  (q)  Doe  dem.  Harris  o.  Masters, 

(n)  Doedem.  Wyattv.  ByroD,  1  Han.  2  Barn.  &  Cres.  490-3;  S.  C.  4  Dow.  & 

Gra.  &  Sc  628;  S.  C.  3  DowL  &  Lown.  Ry.  45. 

31.  (r)  Doe  dem.  Henzy  v.  Gnstard, 

(o)   Goodngfat   dem.  Stevenson  v.  2DowLPr.Ca.N.S.615;S.C.5Soott'8 

Noright,  2  W.  Blac.  746.  N.  R.  818;  4  Bian.  &  Gra.  987. 
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The  application  of  the  statute  cannot  be  objected  to  on  the 
ground  of  the  ejectment  being  brought  for  a  forfeiture  for 
not  repairing^  as  well  as  for  non-payment  of  rent.  In  such 
cases,  the  court  will  stay  proceedings  as  to  the  rent,  on  its 
being  paid  with  costs,  and  leave  the  plaintiff  to  proceed  on 
any  other  title  («). 

But  a  Court  of  Common  Law  has  no  jurisdiction  to  stay 
proceedings  upon  terms,  without  the  consent  of  the  lessor, 
where  the  action  of  ejectment  is  founded  on  a  forfeiture 
occasioned  only  by  a  breach  of  covenant  to  repair  (/). 

Previously  to  the  statute  in  question,  a  wider  range  was 
taken  by  Courts  of  Equity,  where  it  was  usual  to  relieve 
the  tenant  from  the  forfeiture,  on  payment  of  the  rent, 
interest,  and  costs,  whatever  interval  might  have  elapsed 
between  the  accrual  of  the  debt  and  the  day  of  payment  («). 
The  principle  of  this  supposed  equity,  that  interest  and 
costs  sufficiently  compensated  the  landlord  for  the  delay  (^), 
has  been  frequently  condemned  (y);  and  the  injustice  of 
the  practice  becoming  daily  more  evident,  the  legislature 
interposed,  and^  while  it  recognised  the  jurisdiction  of 
equity  (2r),  remedied  the  evil,  not  by  giving  any  relief 
in  specie  (a) ;  but  merely  by  limiting  the  period  within 
which  an  application  might  be  made,  and  thus  removing 
the  uncertainty  to  which  the  landlord  had  before  been 
exposed  from   the   tenant's  privilege  of  offering  compen- 


(«)  Pore  dem.  Withers  v.  Sturdy, 
BuU.  N.  P.  97,  7th  edit  And  see 
Anon.  1  Wib.  75.  Wadman  v,  Cal- 
craft,  10  Yes.  69. 

(0  Doe  dem.  Mayhew  v.  Ashy,  10 
Adol.  &  Ell.  71 ;  S.  C.  2  Per.  &  Day. 
302. 

(«)  Doe  dem.  Hitehins  v.  Lewis, 
1  Burr.  619.  And  see  Webber  v. 
Smith,  2  Yem.  103;  &  C.  1  Eq.  Ca.  Ab. 
116.  il  14.  Hin  V.  BareUy,  18  Yes. 
60.  Doe  dem.  Eari  of  Jersey  V.  Smith, 
7  Pri.  326;  S.  C.  as  in  note  (y),  p.  493 
of  YoL  1,  ante.  Bowser  v.  Colby, 
1  Hare,  109.  125. 


{x)  De  Scarlett  v,  Dennett,  9  Mod. 
22.  Lovat  V,  Lord  Ranelagh,  3  Yes. 
&  B.  30.  And  see  the  cases  in  the 
following  note  (y). 

(y)  Hill  V.  Barclay,  16  Yes.  405;  18 
Yes.  58-9;  60-1.  Reynolds  v,  Pitt, 
19  Yes.  140.  See  also  Sparks  v,  Liver- 
pool Water  Works  Company,  13  Yes. 
434.  Newman  v.  Rogers,  4  Bro.  C.  C. 
393;  &  Bracebridge  «.  Buckley,  2  Pri. 
216. 

(z)  Wadman  v.  Calcraft,  10  Yes.  70. 
Davis  V.  West,  12  Yes.  475-6.  Hill  v. 
Barclay,  18  Yes.  60. 

(a)  Wadman  v.  Calcraft,  10  Yes.  70. 
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sation  at  any  time,  in  order  to  fonnd  an  application  for 
equitable  aid  (A). 

The  statute  in  question,  the  4th  Qeo.  2.  c.  28  ahready 
quoted,  after  reciting  {c)  that  it  often  happened  that  after  a 
re-entry  made,  the  lessee  or  his  assignee,  upon  one  or  more 
bills  filed  in  a  court  of  equity,  not  only  held  out  the  lessor  or 
landlord  by  an  injunction  from  recoyering  the  possession,  but 
likewise  pending  the  suit  ran  much  more  in  arrear,  without 
giving  any  security  for  the  rents  due  when  the  said  re-entry 
was  made,  or  which  should  afterwards  incur,  enacted,  that  in 
case  the  lessee  or  lessees,  his,  her,  or  their,  assignee  or  assig- 
nees, or  other  person  or  persons  claiming  or  deriving  under  the 
said  leases,  should  permit  or  suffer  judgment  to  be  had  and 
recovered  on  such  ejectment,  and  execution  to  be  executed 
thereon,  without  paying  the  rent  and  arrears,  tc^ether  with 
full  costs,  and  without  filing  any  bill  or  bills  for  relief  in 
equity  within  six  calendar  months  after  such  execution  exe- 
cuted, then  and  in  such  case  the  said  lessee  or  lessees,  his, 
her,  or  their,  assignee  or  assignees,  and  all  other  persons 
claiming  and  deriving  under  the  said  lease,  should  be  barred 
and  foreclosed  from  all  relief  or  remedy  in  law  or  equity, 
other  than  by  writ  of  error  for  reversal  of  such  judgment,  in 
case  the  same  should  be  erroneous,  and  that  the  said  land- 
lord or  lessor  should  from  thenceforth  hold  the  said  demised 
premises  discharged  from  such  lease. 

The  third  section  of  the  same  statute  enacted,  that  in  case 
the  said  lessee  or  lessees,  his,  her,  or  their,  assignee  or  assig- 
nees, or  other  person  or  persons  claiming  any  right,  title,  or 
interest,  in  law  or  equity,  of,  in,  or  to,  the  said  lease,  should, 
within  the  time  aforesaid,  file  one  or  more  bill  or  bills 
for  relief  in  any  court  of  equity,  such  person  or  persons 
should  not  have  or  continue  any  injunction  against  the  pro- 
ceedings at  law  on  such  ejectment,  unless  he,  she,  or  they, 
should,  within  forty  days  next  after  a  frOl  and  perfect  answer 
should  be  filed  by  the  lessor  or  lessors  of  the  plaintiff  in  such 

(6)  Doe  dem.  Hitchins  v.  Lewis,  1  Burr.  61 9.  (c)  i  Geo.  2.  e.  28.  s.  2. 


Ch.  1.  8.  II.]  BY  VORFEITUBE: — BEIJEF  IN  EQUITY.  479 

qectment,  bring  into  courts  and  lodge  with  the  proper  officer^ 
sndi  som  and  sums  of  money  as  the  lessor  or  lessors  of  the 
plaintiff  in  the  said  ejectment  should  in  his  or  their  answer 
swear  to  be  due  and  in  arrear^  over  and  above  all  just  allow- 
ances, and  also  the  costs  taxed  in  the  said  suit,  there  to 
remain  till  the  hearing  of  the  cause,  or  to  be  paid  out  to  the 
lessor  or  landlord,  on  good  security,  subject  to  the  decree  of 
the  court ;  and  that  in  case  such  bill  or  bills  should  be  filed 
within  the  time  aforesaid,  and  after  execution  should  be  exe- 
cuted, the  lessor  or  lessors  of  the  plaintiff  should  be  account- 
able only  for  so  much  and  no  more  as  he,  she,  or  they  should 
really  and  bonft  fide,  without  fraud,  deceit,  or  wilful  neglect, 
make  of  the  demised  premises  firom  the  time  of  his,  her,  or 
their,  entering  into  the  actual  possession  thereof,-  and  that 
if  what  should  be  so  made  by  the  lessor  or  lessors  of  the 
plaintiff  should  happen  to  be  less  than  the  rent  reserved  on 
the  said  lease,  then  the  said  lessee  or  lessees,  his,  her,  or 
their,  assignee  or  assignees,  before  he  she  or  they  should  be 
restored  to  his,  her,  or  their  possession  or  possessions,  should 
pay  such  lessor  or  lessors,  or  landlord  or  landlords,  what  the 
money  so  by  them  made  should  fall  short  of  the  reserved 
rent  for  the  time  such  lessor  or  lessors  of  the  plaintiff,  land- 
lord or  landlords,  should  hold  the  said  lands. 

To  entitle  himself  to  relief  in  equity  from  a  forfeiture 
occasioned  by  non-payment  of  rent,  it  is  not  necessary  that 
the  fiedlure  in  payment  should  arise  from  accident,  as  the 
miscarriage  of  a  letter  with  a  remittance,  insolvency,  or  dis- 
ease; but  even  in  cases  of  negligence,  the  tenant  being 
solvent,  and  not  prevented  by  any  accidental  circumstance, 
equity  will  interfere ;  and,  upon  payment  of  the  rent  and  all 
expenses,  will  prevent  the  tenant's  being  turned  out  of  pos- 
session; considering  that,  in  the  one  case,  frequently  great 
hardship  might  be  the  consequence ;  while,  in  the  other,  the 
lessor  being  placed  in  the  same  situation,  there  is  in  general 
no  hardship  {d). 

(d)  Per  Lord  Erskine;  Sanders  v.  Pope,  12  Yes.  282-9.    But  see  as  to  this 
principle,  ante,  p.  477  of  this  ▼olome. 
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The  necessity^  however,  for  paying  into  court  the  arrears 
of  rent  and  the  costs  arises  only  where  the  tenant  applies  for 
an  injunction  by  which  his  possession  is  to  be  continued^ 
and  the  landlord  restrained  from  proceeding  with  his  eject- 
ment. In  these  cases^  if  the  injunction  be  granted,  the 
court  is  bound  to  impose  the  particular  terms  required  by 
the  statute  for  the  security  of  the  landlord;  but  if  the  land^ 
lord  be  actually  in  possession  undisturbed  by  the  interposition 
of  the  court,  and  the  tenant's  first  application  for  relief  be 
made  at  the  hearing  of  the  cause,  the  statute  does  not 

apply  («)• 

In  equity,  as  at  law  (/),  the  court  refiises  to  connect  the 
right  of  the  tenant  to  redeem  under  the  statute  for  non-> 
payment  of  rent,  with  any  extrinsic  matter  of  waste,  or  breach 
of  covenant,  so  as  to  make  the  tenant  pay  compensation  for 
them,  as  a  condition  connected  with  his  relief  (^).  Relief 
will  be  granted  against  forfeiture  for  non-payment  of  rent, 
without  prejudice  to  any  remedies  at  law  or  in  equity  to 
which  the  landlord  may  be  entitled  to  resort  on  other 
accounts.  But  if  breaches  of  covenants  for  which  the  lessee 
might  be  ejected,  and  against  which  the  court  could  not 
relieve,  be  proved,  it  will  not  relieve  against  a  breach  for  non«* 
payment  of  rent  (A). 

And  where,  on  a  trial  in  ejectment,  the  lessor  was  confined 
by  the  judge  to  the  proof  of  one  breach  of  covenant,  against 
which,  it  seems,  equity  would  have  afforded  relief,  although 
he  was  capable  of  proving  other  breaches  against  which  no 
relief  could  be  had,  the  court  refused  to  continue  an  injunc^ 
tion  against  further  proceedings  under  the  ejectment  (i). 

Where  a  lessee  suffered  judgment  by  default  in  an  eject* 
ment  on  a  proviso  for  re-entry  on  non-performance  of  cove^ 
nants,  without  requiring  a  particular  of  the   breaches  on 


(e)  Bowaer  v.  Colby,  I  Hare,  109.  1 34.  Home  v.  Tfaompfloii,  Sett.  &  Seal* 

(/)  Ante,  p.  477  of  this  yolume.  615. 

(g)  Davis  v.  West,    12  Yes.  475.  (t)  LoTftt  v.  Lord  Ranelagli,  3  Vee. 

Swanston  v.  Biggs,  1  Beat  170.  &  B.  24. 
(A)  Bowaer  v.  Colby,  1  Hare,  109. 
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which  the  lessor  intended  to  rely^  and  afterwards  applied  for 
relief  in  equity  on  payment  of  arrears  of  rent  and  costs,  and 
the  lessor  by  his  answer  alleged  that  the  ejectment  was 
brought  for  breaches  of  other  covenants,  such  as  to  repair, 
not  to  assign  without  license,  &c..  Sir  Wm.  Grant  decreed 
that  the  defendant  should  be  at  liberty  to  bring  an  ejectment 
for  breach  of  any  of  the  covenants,  except  the  covenant  for 
payment  of  rent ;  reserving  further  directions ;  but  on  the 
cause  coming  before  Lord  Eldon  on  appeal,  his  lordship  said 
that  the  decree  was  not  right  in  form;  for  if  the  court 
thought  it  stood  also  upon  the  other  breaches,  and  meant  to 
examine  them,  the  course  ought  to  have  been  of  a  different 
nature;  an  issue  to  try  whether  there  were  any  breaches  of 
those  covenants,  specifying  them,  that  were  known  to  the 
defendant  previously  to  the  ejectment  brought  (k). 

But,  according  to  Sir  James  Wigram,  V.  C.  (J),  it  depends 
very  much,  in  these  cases,  on  the  form  and  course  which 
the  pleadings  take,  whether  the  breaches  of  covenant  are  to 
be  proved  in  the  cause,  or  tried  in  an  issue. 

And  the  same  learned  judge  also  admitted  that  a  case 
might  exist  in  which  a  lessee  should  have  also  dealt  with 
the  property  of  his  landlord,  or  otherwise  so  acted,  as  to 
deprive  himself  of  all  right  to  equitable  interference  in  re- 
deeming his  lease,  forfeited  by  non-payment  of  rent,  although 
no  covenant  other  than  that  for  payment  of  rent  might  have 
been  broken  (m).  At  the  same  time,  he  disclaimed  the  pro- 
position, that  a  court  of  equity  was  to  exercise  a  merely 
arbitrary  discretion  upon  this  subject,  or  that  the  equitable 
considerations  which  should  deprive  the  plaintiffs  in  the  cause 
before  him  of  their  right  to  redeem  their  testator's  lease,  must 
not  be  such  as  were  capable  of  being  defined,  or,  at  least 
reduced  to  a  principle  (n). 

Equity  will  relieve  a  lessee  against  a  forfeiture  of  his  lease 

{k)  Wadmanv.  Galenft,  10  VeB.67.  (0  Bowserv.Colby,!  Hare,  109. 132. 

And  866  Davis  v.  West,  12  Yes.  475;  (m)  Bowser  v.  Colby,  1  Hare,  109. 

S.  C.  Roe  dem.  West  v,  Davis,  7  East,  138. 

968.  (n)  Ibid. 

VOL.  II.  I  I 
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for  non-payment  of  rent^  as  well  where  the  lease  is  declared 
to  be  Yoid^  as  where  a  right  of  re-entry  is  given  to  the  lessor 
on  that  event  (o). 

An  under-tenant  of  premises  comprised  in  an  ejectment 
for  non-payment  of  rent  brought  by  the  first  lessor,  may 
obtain  the  same  relief  as  his  lessor,  by  filing  a  bill  in  equity 
against  such  first  lessor  within  six  months  after  execution 
had,  and  making  the  deposits  prescribed  by  the  act  {p). 

So,  if  there  be  many  under-lessees  o^  distinct  parts  of  pre- 
mises, the  original  lease  of  which  becomes  forfeited  for  non- 
payment of  rent,  any  of  them  may  obtain  relief,  by  paying 
the  whole  rent,  and  may  compel  a  contribution  firom  the 
other  under-lessees  (g). 

Where  a  mesne  lessor  forfeited  his  leaae  for  non-payment 
of  rent,  and  afterwards  took  a  new  lease  firom  his  lessor,  he 
might  compel  his  under-lessee  to  accept  a  new  lease  firom 
him,  for  so  much  of  the  term  of  the  latt^  as  was  unexpired, 
with  the  same  covenants  as  were  in  the  old  lease  (r).  But 
the  necessity  which  it  would  seem  formerly  existed  («)  for  the 
grant  of  a  new  lease  to  the  tenant  on  his  obtaining  relief, 
was  obviated  by  the  4th  section  of  the  act  of  Qecarge  the 
Second  (/),  which  provided,  that  if  the  lessee,  his  executors, 
administrators,  or  assigns,  should  upon  such  bill  filed  as 
aforesaid  be  refieved  in  equity,  he  or  they  should  have,  hold, 
and  enjoy,  the  demised  lands  according  to  the  lease  thereof 
made  without  any  new  lease. 

8.  As  to  reUef  in  equity  firom  forfeiture  for  breach  by  tiie 
lessee  of  other  covenants  than  for  payment  of  rent. 

Whether  the  relief  granted  by  the  courts  of  equity  agamsl 
forfeiture  for  breach  of  covenant  for  payment  of  rent  should 


(o)  Bowser  v,  Colby,  1  Hare,  109. 
And  see  BDte,p.327  ette^.of  this  yolume. 

(p)  Bemey  v.  Moore,  2  Ridgew.  P.  C. 
810.  See  also  O'Reilly  v.  Fetherston, 
4BU.P.C.N.S.161.  The  language  of 
the  Irish  Act,  11  Anne,  c  2,  is  similar 
to  that  of  the  English  act,  4  Geo.  2. 
c.  28.  And  see  Doe  dem.  Wyatt  v. 
Byron,  1  Man.  Gra.  &  Sc.  623;  S.  C. 


8  Dowl.  &  Lown.  31. 

(q)  VtTebber  v.  Smith,  2  Vtou  108; 
S.  C.  1  £q.  (X  Ab.  115.  pL  14. 

(r)  Baker  v.01ibeare,FreenLCai.  92. 

(«)  Hack  V.  Leonard,  9  Mod.  90. 
Anon.  Freem.Ch.  115,  case  129.  Baker 
V.  Olibeare,  Freem.  Ch.  92.  Bowen  v. 
Whitmore,  Freem.  Ch.  192. 

(e)  4  Geo.  2.  c.  28.  a.  4.    19Ves.l4l. 
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be  extended  to  other  covenants^  and  if  so  extended^  to  what 
covenants  it  shonld  apply^  have  been  subjects  of  frequent 
consideration.  Some  of  the  questions  have  been  disposed 
of  with  very  little  difficulty,  while  others  have  undergone 
repeated  discussion  before  the  point  could  be  regarded  as 
settled. 

It  was  laid  down  by  Lord  Alvanley,  then  Sir  B.  P.  Arden, 
M.B.  {u),  as  a  prindple  in  administering  this  species  of  relief; 
and  succeeding  equity  judges  have  recorded  their  approbation 
of  the  rule  (x),  that  if  by  unavoidable  accident,  fraud,  sur- 
prise, or  ignorance  not  wilful,  a  party  was  prevented  from 
executing  his  covenant  literally,  a  court  of  equity  would 
interfere;  and,  upon  compensation  being  made,  would  give 
relief;  signifying  by  the  term  compensatiany  not  uncertain 
damages  to  be  recovered  through  the  medium  of  a  jury; 
but  a  compensation  to  be  estimated  and  measured  by  some 
certain  standard  of  computation,  such  as  interest  on  a  sum  of 
money  (y). 

On  this  principle,  it  has  been  determined,  that  a  tenant 
whose  conduct  with  reference  to  his  covenant  has  been  gross 
and  ruinous  has  no  pretence  to  relief  (;?).  Nor  has  a  tenant 
who,  in  violation  of  his  covenant,  wilfully  omits  to  insure  the 
premises  demised  (a) ;  though  he  may  have  expended  con- 
siderable sums  in  improvements  {b) ;  and  it  is  immaterial 
whether  the  neglect  to  insure  has  been  of  long  or  short  dura- 
tion, for  in  neither  case  can  the  court  estimate  the  quantum 
of  risk  in  damages  (c). 

In  like  maimer,  he  has  no  claim  to  relief,  if,  in  oontraven- 


(«)  Eaton  v.  Lyon,  3  Yes.  692-3. 

(x)  See Hin  V.  Burday,  16  Yes.  402; 
S.  C.  ISYeA.  56.  Bolfe  v.  UtsmB, 
2  Pri.  206,  n.  Bneebridge  v,  Buckley, 
2Pri.215.  And  lee  particnlariy  cases 
of  relief  against  neglect  to  apply  fcfg  a 
veoewal,  anto,  YoL  1,  p.  751. 

Of)  Sanders  «.  Pope,  12  Yes.  291. 
292,  catai  Wafer  V.  Mooato,  9  Mod.  1 12. 
Reynolds  «.  Pii^  19  Ves.  142;  S.  C 
2Pri.212,n.   Bat  see  Bowen  V.Whit- 


more,  Freem.  Ch.  192. 

(2)  Hill  V.  Barclay,  16  Yes.  404;  18 
Yes.  62-3.  Braoebridge  v,  Buckley, 
2  Pri.  224-5. 

(a)  Rolfe  V.  Harris,  2  Pri.  206,  n. 
Reynolds  v.  Pitt,  2  Pri.  212,  n.;  S.  C. 
19  Yes.  134.  Braoehridge  v,  Buckley, 
2  Pxi  218. 

(h)  White  V.  Warner,  2  Meriv.  459. 
Green  v.  Bridges,  4  Sim.  95. 

(c)  Cases  sup. 
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tion  of  his  covenant^  he  assign  or  underlet  without  consent  {d). 
He  cannot  show  that  by  the  assignment  the  lessor  sustains 
no  damage ;  that^  on  the  contrary^  he^  the  lessee^  is  a  beggar^ 
who  cannot  pay  the  rent^  and  the  assignee  a  solvent  tenant; 
and  that  the  lessor  is,  therefore,  in  a  better  condition,  ha^g 
two  persons  answerable  to  him  instead  of  one.  The  answer 
is,  that  the  court  cannot  estimate  the  damage ;  the  fiact  as  it 
is  alleged  may  be  true  at  the  moment ;  but  the  consideration, 
whether  the  lessor  is  to  gain  or  lose  by  having  a  tenant  put 
upon  him,  must  run  through  the  whole  continuance  of  the 
lease :  it  is  sufficient  that  the  lessor  insists  upon  his  covenant, 
and  no  one  has  a  right  to  put  him  in  a  different  situation  (e). 

BeUef  has  also  been  refused  where  the  lessee  carried  on  a 
trade  prohibited  by  the  covenant  (/).  So  again,  where  he 
suffered  a  way  to  be  used  over  the  demised  lands  contrary 
to  Ins  covenant,  although  he  offered  compensation  in  damages. 
The  breach,  said  Sir  Joseph  JekyU,  cannot  be  estimated  in 
damages.  It  tends  to  the  prejudice  of  the  inheritance,  as  it 
may  hereafter  amoimt  to  an  evidence  for  a  prescription  over 
the  close  {g). 

It  seems  that  the  court  will  reUeve  upon  a  breach  of  cove- 
nant to  cultivate  a  farm  in  a  particular  way,  provided  the 
injury  arising  from  it  be  inconsiderable  (A). 

And  in  an  early  case  (t),  the  lessee  was  relieved  from  a 
forfeiture  occasioned  by  his  cutting  down  great  trees ;  and  a 
reference  was  directed  to  the  master  to  ascertain  the  amount 
of  damage;  though  it  may  well  be  questioned,  whether  relief 
would  now  be  afforded  under  similar  circumstances. 

The  right  to  relief  from  forfeiture  occasioned  by  omission 


(d)  Wafer  v.  Mocato,  9  Mod.  112. 
Wadman  V.  Calcraft,  10  Yes.  67.  Hill 
V,  Barclay,  18  Yes.  63.  Lovatt  v.  Lord 
Rane]a^h,3Ye8.&B.31.  Braeebridge 
V.  Buckley,  2  Pri.  200.  221.  And  see 
Norihcote  v,  Duke,  Ambl.  511;  S.  C. 
2  Eden,  319.  Dayies  v,  Moreton,  2  Cb. 
Ca.  127. 

(e)  Per  Lord  Eldon,  18  Yes.  63. 
(/)  Macher  v.  The  Foundling  Hos- 


pital, 1  Yes.  &  B.  188. 

(p)  Descarlett  v,  Dennett,  9  Hod.22; 
approved  of  in  Sanders  v.  Pope^  12  Yes. 
291 ;  and  in  Braeebridge  v.  BueUej, 
2  Pri.  221. 

(h)  Loyat  V,  Lord  Banelagh,  3  Ye& 
8l  B.  24.    See  particularly,  p.  30. 

(i)  Bowen  v.  Whitmore,  Freem.  Ch. 
192. 
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to  repair  has  not  been  settled  so  easily^  as  will  appear  from 
the  number  and  conflicting  nature  of  the  cases  on  the  point. 
Covenants  relating  to  repairs  are  of  two  kinds^  firsts  those  by 
which  the  lessee  engages  generally  to  repair^  and  keep  in 
repair^  the  premises  during  the  term ;  and^  secondly^  those 
by  which  he  engages  to  lay  out  a  stipulated  sum  on  repairs 
within  a  given  time.  We  will  examine  these  two  kinds  sepa- 
rately, to  ascertain  whether  there  is  any  diflference  between 
them,  so  far  as  the  interposition  of  equity  is  concerned. 

As  to  the  first  kind : — 

That  equity  would  interpose  in  favor  of  the  lessee  about  a 
century  and  a  half  ago  is  proved  by  the  case  of  Webber  v. 
Smith  (it),  where  a  lessee  for  years  at  a  certain  rent,  and 
under  covenants  to  repair,  made  a  hundred  under-leases ;  and 
the  premises  not  being  repaired,  nor  the  rent  paid,  a  re-entry 
was  made,  and  the  original  lease  avoided.  Six  of  the  under- 
lessees  were  plaintifTs  against  the  head  landlord  and  first 
lessee.  The  court  said,  that  they  could  not  make  any  decree 
to  apportion  the  head  landlord's  rents,  nor  relieve  the  plain- 
tiffs, but  on  their  payment  of  the  whole  rent  in  arrear,  and 
repairing  all  the  premises ;  but  that  having  so  done,  they 
might  compel  the  rest  of  the  under-tenants  to  contribute. 

Parker,  C,  also  relieved  a  lessee  from  a  forfeiture  occa- 
sioned by  non-repairing,  observing,  that  he  could  not  appre- 
hend what  damage  the  administrator  [of  the  lessor]  could 
sustain  if  the  lessee  suffered  the  buildings  to  be  out  of  repair, 
so  as  he  kept  the  main  timber  from  being  rotten,  and  left  all 
in  good  repair  before  the  end  of  the  term.  It  was,  therefore, 
referred  to  a  master  to  see  what  damage,  if  any,  was  done  for 
non-performance  of  covenants,  and  at  what  time,  &c.  (/). 

Sanders  v.  Pope  (i»)  is  the  only  other  instance  of  a  for- 
feiture for  not  repairing  being  deemed  a  subject  for  equitable 
relief.    The  point,  it  is  true,  arose  on  a  covenant  to  lay  out  a 


(h)  Webber  v.  Smith,  2  Vern.  103;         (m)  Sanders  v.  Pope,  12  Vea.  282. 
S.  C.  1  £q.  Ca.  Ab.  116.  pi.  14.  And  see  Davis  v.  West,  12  Ves.  475. 

(0  Hack  v.^Leonardy  9  Mod.  90. 
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specific  sum  on  repairs  within  a  given  time;  but  it  is  not 
difficult  to  glean  from  Lord  Erskine's  judgment  that  his 
opinion  was  in  favor  of  relief^  though  he  thought  that  such 
a  case  might  be  one  of  very  complicated  consideration  and 
much  detail  as  to  what  would  put  the  party  in  the  same 
situation  (n).  He  dissented  from  Lord  Alvanley's  limited 
rule  in  Eaton  v.  Lyon  (o) ;  and  declared,  that  if  the  covenant 
were  broken  with  the  consciousness  that  it  was  broken^  if  it 
were  wiUul,  not  by  surprise,  accident,  or  ignorance,  still  if  it 
were  a  case  where  frdl  compensation  could  be  made,  (and  he 
considered  it  could  be  made  on  a  breach  of  covenant  to 
repair,)  the  authorities  said,  not  that  it  was  imperative  upon 
the  court  to  give  relief,  but  that  there  was  a  discretion  (p). 
But  he  did  not  hold  that  under  all  circumstances  a  tenant 
would  be  justified  in  neglecting  to  repair,  and  applying  to 
Equity  as  of  course,  offering  to  put  the  landlord  in  the  same 
situation;  on  the  contrary,  he  thought  that,  if  any  vexation 
appeared,  the  coxurt  might  refrue  to  interfere  (q). 

The  authority  of  these  decisions,  however,  has  been 
repeatedly  impugned,  as  we  shall  find  by  an  examination  and 
comparison  of  the  other  cases  on  the  subject. 

With  regard  to  Webber  t;.  Smith  (r).  Lord  Eldon  said,  that 
though  both  reports  represented  the  reUef  to  be  upon  under- 
taking to  do  the  repairs,  yet  he  was  not  informed  how  the 
reUef  was  actually  to  be  given,  nor  what  became  of  it ;  that 
probably  nothing  more  was  done  {s) :  and  Baron  Bichards 
declared  that  he  could  not  understand  the  case  (t). 

Hack  t;.  Leonard  {u)  too  has  been  disapproved  of  by  Lord 
Eldon,  who  denominated  it  a  loose  note  (or) ;  and  by  Baron 
Bichards,  who  said  that  he  could  not  see  the  -ground  of  the 
decision  (y). 


(fi)  12  Yes.  290.  (0  Bnoebridge  «.  Bii«Uey,  2  Friea^ 

(o)  Ante,  p.  483  of  this  Yolume.  215. 

(p)  12  VeB.  292-3.  («)  Ante,  p.  485  of  this  vohime. 

Iq)  RftdoUffe  V.  Warrington,  12  Yes.  (x)  In  HOI  v.  Barclay,  18  Yes.  61 . 

334.  (y)  BrAoebri40ev.BueUejr,2Piioe, 

(r)  Ante,  p.  485  of  this  volnme.  215. 
(8)  Hill  V.  Barclay,  16  Yes.  406. 
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Nor  has  Sanders  v.  Pope  escaped  condemnation.  In  the 
earlier  case  of  Wadman  v.  Calcraft  {z),  Lord  Eldon^  and  Sir 
Wm.  Grant,  M.  R.,  evidently  took  for  granted,  as  a  general 
position,  that  no  relief  could  be  afforded  against  a  forfeiture 
for  not  repairing.  But  soon  aft^  Lord  Erskine's  decision, 
the  case  of  Hill  v.  Barclay  (a)  arose,  where  the  tenant  had 
covenanted  to  lay  out  150/.  within  a  given  time;  to  keep  the 
premises  in  repair,  and  leave  them  in  repair  at  the  end  of  the 
term;  that  it  should  be  lawful  for  the  lessor  twice  a  year  to 
enter  and  survey  the  premises,  and  to  require  the  necessary 
repairs  to  be  done  within  three  calendar  months ;  and  aright 
of  re-entry  was  reserved  on  breach  of  any  of  the  covenants. 
It  appeared  also  {b)  that  the  lessor  had  called  for  the  repairs 
to  be  done  within  three  months;  by  which  (it  may  be 
noticed)  he  dispensed  with  his  right  of  entry  under  the 
general  covenant  {c).  The  tenant  neglected  to  repair  until 
the  ejectment  was  brought,  and,  under  these  circumstances. 
Lord  Eldon  refused  to  relieve  him  fix>m  the  consequences  of 
his  default.  When  the  case  first  came  before  the  court,  he 
inclined  to  think  that  considerable  arguments  might  be  urged 
against  the  relief  given  in  Sanders  v.  Pope;  but  upon  its 
coming  on  for  judgment  on  a  motion  to  dissolve  the  injunc- 
tion, he  considered  that  it  was  not  governed  by  that  case,  and 
distinguished  it  by  the  circumstance  of  the  dealing  by  request 
and  refusal  between  the  lessor  and  lessee,  which  in  Sanders 
V.  Pope  had  not  occurred  in  the  period  during  which,  by  the 
express  covenant,  the  money  ought  to  have  been  applied  (rf). 

The  Vice  Chancellor  (Sir  Thomas  Plumer)  in  Bolfe  v. 
Harris  (e)  has  entered  his  protest  against  Lord  Erskine's 
decision,  saying  that  it  was  founded  rather  on  dicta  than 
authorities,  and  went  further  than  the  authorities  warranted; 
while  Baron  Richards  has  declared  that  it  did  not  give  satis- 

(2)  WadmAn  v.  Calerafty  10  Ves.  67.         (5)  18  Yes.  64. 
And  see  16  Tee.  403.  (c)  Doe  dem.  Morecraft  v,  Mouz^ 

(a)  HiU  V.  Barckty,  16  Yes.  402;  4  Barn.  &  Cres.  606. 
S.  C.  18  Yes.  56.    And  see  Hannam  v.         (d)  18  Yes.  59,  And  see  16  Yes.  406. 
Soutti  London  Water  Works  Company,         (e)  RoUe  v.  Harris,  2  Pri  206,  n. 
2  Meriy.  61-67. 
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faction  to  Westminster  Hall  (/).  On  the  other  hand,  it  is 
right  to  mention,  that  Baron  Wood,  in  the  last  case  cited, 
noticed  the  determination  in  terms  of  unmingled  praise. 

Under  these  circumstances,  we  may  perhaps  safely  con- 
clude that  it  is  no  longer  an  authority  that  equity  will  relieve 
in  general  cases  of  breaches  of  covenants  to  repair. 

One  of  the  grounds  of  Lord  Erskine's  judgment  (g),  and 
which  had  been  previously  adopted  by  Parker,  C,  in  Hack 
V,  Leonard  {h),  that  if  the  premises,  under  a  covenant  always 
to  be  kept  good,  were  repaired  at  the  close  of  the  term,  the 
landlord  would  have  his  property  in  better  condition  firom 
their  not  being  repaired  sooner,  was  strongly  animadverted 
on  by  Lord  Eldon  (i),  who  said  that  the  court  was  surely  not 
authorised  so  to  deal  with  contracts;  and  that  it  was  taking 
a  prodigious  liberty  with  a  contract  by  which  the  tenant  had 
imdertaken  forthwith  to  repair,  and  to  keep  the  premises  in 
repair  constantly,  in  order  that  the  landlord  might  during 
the  whole  currency  of  the  term  have  the  property,  if  returned 
upon  his  hands,  in  exactly  the  state  he  intended :  that  if 
this  doctrine  could  be  maintained  in  general  cases,  what  was 
to  be  said  of  the  case,  where,  the  court  administering  this 
species  of  equity,  the  tenant  had  become  bankrupt  before 
the  end  of  the  term,  the  assignees  refused  to  take  to  the  lease, 
and  the  premises  were  thrown  back  to  the  lessor  in  a  state  of 
utter  non-repair  ?  Would  that,  said  he,  be  anything  like  an 
execution  of  the  contract  ?  (k). 

Secondly,  comes  the  question,  whether  a  covenant  to  lay 
out  a  specific  sum  in  repairs  within  a  limited  time,  is  regarded 
with  greater  indulgence. 

In  the  early  case  of  Barker  v.  Holder  (/),  the  lessee  cove- 
nanted to  expend  200/.  on  the  premises  within  ten  years, 
and,  on  failure,  and  after  the  expiration  of  thirty  years,  the 


(/)  Bracebridge  v.  Buckley,  2  Pri.         (k)  And  see  a  similar  remark  mads 

219.  by  RichardBy  B.,  in  Braoebridge  r. 

(g)  12  Ves.  294.  Buckley,  2  Pri.  218. 
Ih)  9  Mod.  91.  (/)  Barker  v.  Holder,   1  Yem.  316; 

(t)  HBl  V.  Barclay,  18  Yes.  62.  S.  C.  1  Eq.  Ga.  Ab.  28.  pi  5. 
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lessor  brouglit  an  action  on  the  covenant^  and  recovered 
damages ;  but  the  conrt^  although  it  admitted  the  hardship 
of  the  case^  refused  to  relieve  the  lessee^  either  by  mitigating 
the  damages^  or  decreeing  the  amount  to  be  laid  out  on  the 
premises. 

The  covenant  in  the  case  of  Sanders  v.  Pope  (m),  so  often 
referred  to^  was  also  of  the  like  kind,  viz.,  to  lay  out,  before 
the  end  of  the  first  five  years  of  the  term,  the  sum  of  200/. 
in  substantially  repairing  and  improving  the  premises;  the 
lease  also  contained  a  proviso  for  re-entry  on  non-perform* 
ance.  Lord  Erskine  took  express  notice  of  the  distinction 
between  a  general  covenant  to  repair,  and  a  covenant  to 
expend  a  certain  sum  in  repairs  within  a  definite  time ;  and 
considered  it  (among  other  reasons)  as  famishing  particular 
ground  for  equitable  interposition. 

Though  it  is  not  altogether  easy  to  collect  from  the  report 
of  Hill  V,  Barclay  what  was  Lord  Eldon's  opinion  of  the  deci- 
sion in  Sanders  v.  Pope  under  the  peculiar  circumstances 
of  that  case,  some  of  his  remarks  being  unfavorable  to  it  (n), 
while  others  apparently  acknowledged  its  propriety  (o),  stilly 
it  is  apprehended,  that  the  general  tenor  of  the  judgment 
indicates  a  disinclination  on  his  lordship^s  part  to  allow  to 
the  lessee  under  the  one  covenant  greater  claims  to  relief 
than  under  the  other.  But  the  more  recent  determination 
in  Bracebridge  v.  Buckley  {p),  where  all  the  previous  autho- 
rities were  reviewed,  seems  to  set  that  point  at  rest.  The 
case  came  before  the  Court  of  Exchequer  on  a  bill  by  a  tenant 
to  be  relieved  £rom  the  forfeiture  of  Us  term  incurred  by  a 
breach  of  covenant  to  lay  out  1,000/.  in  repairs  within  twelve 
months  from  the  commencement  of  the  demise;  and,  after 
great  length  of  discussion,  the  bill  was  dismissed  by  Thom- 
son, C.  B.,  and  Barons  Graham  and  Bichards,  against  the 
opinion  of  Baron  Wood,  principally  on  the  ground  that  there 

(m)  Sanders  v.  Pope,  ]  2  Ves.  282.  Backley,  2  Prl  224-5. 
(»)  See  HiUv.  Barclay,  16  Yes.  403.         (p)  Bnoebridge  v.  Buckley,  2  Pri. 

(0)  S.  C.  18  Yes.  59.     And  Baron  200. 
Wood*8  oboervationa  in  Bracebridge  v. 
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were  no  means  of  asoertaining  what  compensation  shonld  be 
made  to  the  landlord^  or  the  mode  of  making  it  if  ascertainable. 

Sanders  t;.  Pope^  therefore^  seems  to  be  overruled  on  this 
point  also. 

The  distinction  taken  by  Lord  Eldon  in  his  judgment  in 
Hill  V,  Barclay  on  the  circumstance  of  notice  or  request 
and  reftisal^  and  before  adverted  to  (q),  being  advanced  by 
counsel^  and  urged  as  a  ground  for  relief  in  Braoebridge  v, 
Buckley^  the  Chief  Baron^  supported  by  Baron  Graham  {r), 
said,  that  as  the  lessee  in  the  former  case  had  covenanted  to 
make  the  necessary  repairs  within  a  certain  time,  no  demand 
was  necessary ;  and  that  a  neglect  of  performance  was  tanta- 
mount to  a  refusal  at  law  («)• 

Whether  notice  was  necessary  in  the  case  of  a  general 
covenant  to  repair,  without  any  specification  of  time,  was 
left  untouched ;  but  it  may  be  mentioned  that  Sir  Thomas 
Plumer  (/),  and  Sir  L.  ShadweU  {u),  have  severally  expressed 
their  opinion  that  no  notice  is  necessary  on  a  covenant  to 
insure. 

On  the  whole,  it  is  submitted  that  relief  against  forfeitures 
incurred  by  breaches  of  covenants  to  repair,  generally ;  or  to 
lay  out  a  specified  sum  in  repairs  within  a  certain  time, 
will  not  be  granted,  unless  the  omission  and  consequent 
forfeiture  be  the  effect  of  unavoidable  accident,  fraud,  sur- 
prise, or  ignorance  not  wilful  (^);  or  unless  the  landlord 
stand  by  and  look  on  (y) ;  or  unless  a  refusal  to  interfere 
would,  from  a  peculiar  combination  of  drcumstances,  be 
attended  with  considerable  hardi»hip  and  injustice  to  the 
tenant.  A  case  of  the  kind  last  mentioned  occurred  some 
few  years  since  {z).  The  plaintiff,  a  lessee,  with  a  right  of 
perpetual  renewal,  and  subject  to  a  covenant  to  repair,  and  a 
proviso  for  re-^ntry  on  non-performance,  contracted  with  the 


(q)  Ante,  p.  487  of  thb  rolome.  (x)  Eaton  «.  Lyon,  3  Ve«.  692-1 

(r)  2  Pri.  228.  Hill  v.  Barclay,  18  VeB.  62. 

(«)  2  PrL  218.  230.  (y)  HUl  v.  BarcUy,Bap. 

(<)  Rolfe  V.  Harrifl,  2  Pri  206.9.  (z)  Hanuun  v.  South  London  Water 

(i*)  6r«en  v.  Bridges,  4  Sim.  96.  Works  Company,  2  Meriv.  61. 
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Vanxhall  Bridge  Company  for  the  sale  of  his  interest  in  the 
premises^  on  receiving  a  notice  from  them  to  deliver  up  pos- 
session^ which  they  were  empowered  by  act  of  parliament  to 
require  for  the  purposes  of  the  company.  The  lessors^  the 
South  London  Water<-works  Company^  were  also  negotiating 
for  the  sale  of  their  reversion.  Pending  their  treaty,  the 
property  was  destroyed  by  fire;  the  landlords  brought  an 
action  of  ejectment ;  and  the  plaintiff  filed  his  bill  for  an 
injunction.  Under  these  circumstances,  it  was  directed  that 
execution  should  be  stayed  till  further  order,  with  a  view  to 
see  if  the  parties  could  come  to  an  agreement ;  and  on  the 
matter  being  again  brought  on,  the  court  declared,  that, 
attending  to  the  treaties,  and  to  the  provisions  of  a  certain 
act  of  parliament  therein  mentioned,  as  they  might  affect 
those  premises,  and  also  to  the  possibility  of  the  effect  which 
the  powers  of  the  Yauxhall  Bridge  Company  must  have  upon 
the  plaintiff's  strictly  performing  all  the  covenants  in  his 
lease,  it  was  reasonable  that  the  injunction  should  be  granted ; 
and,  therefore,  upon  payment  by  the  plaintiff  to  the  defend- 
ants of  their  costs  at  law,  it  was  agreed  that  an  injunction 
should  be  awarded  to  restrain  the  defendants  (the  South 
London  Water-works  Company)  firom  further  proceeding  in 
their  action  of  ejectment,  until  the  hearing  or  further  order ; 
the  plaintiff  paying  his  rent  for  the  premises  from  time  to 
time  as  it  should  become  due,  and  undertaking  to  obey  such 
orders  as  the  court  should  think  proper  to  make. 

One  more  case  remains  to  be  noticed,  where  the  court 
relieved  the  tenant  of  a  lunatic's  estate,  on  payment  of  all 
expenses,  from  an  ejectment  brought  by  the  committee  for 
not  repairing,  on  the  ground  that  it  would  be  an  administra- 
tion  in  lunacy  extremely  prejudicial  to  the  estates  of  lunatics, 
if  too  hard  measures  were  adopted  with  the  tenants  (a). 

(a)  £xpMrte  VraghMi;  In  the  matter  of  Edridge,  1  Turn.  &  Rniw.  4a4. 
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II. — By  tortious  alienation. 

Until  lately  {b)  the  lessee's  estate  miglit  also  determine 
before  its  regular  expiration^  by  forfeiture  on  his  tortious 
alienation. 

If  lessee  for  years^  or  for  life^  conveyed  a  greater  estate 
than  he  could  lawfully  convey^  whereby  the  reversion^  being 
in  a  subject^  was  devested^  a  forfeiture  of  the  lessee's  estate 
was  the  result ;  and  the  reversioner  might  maintain  an  eject- 
ment against  the  alienee  (c).  And^  therefore^  if  the  tenant^ 
being  lessee  for  years,  made  a  feoffment  in  fee,  or  for  the  life 
of  the  feoffee,  or  of  a  stranger,  in  either  case,  as  the  reversion 
was  devested,  a  forfeiture  accrued  (d).  If  the  tenant  were 
the  lessee  of  the  Crown,  the  same  acts  would  effect  a  for- 
feiture, although  there  was  no  devesting  of  the  reversion  (e). 

The  lessor's  presence  on  the  land  at  the  time  of  the  feoff- 
ment would  not  save  the  forfeiture  {/) ;  though  it  would 
amount  to  a  re-entry  by  him ;  and  a  revesting  of  the  fireehold 
in  him  (jf).  If,  however,  a  lessee  for  life,  leased  to  the  rever- 
sioner, being  of  full  age,  for  Ms  (the  reversioner's)  life,  a 
forfeiture  would  not  accrue,  the  lessor  being  a  party  to  the 
estate  granted  (A) ;  it  was  otherwise  if  the  reversioner  were  an 
infant ;  for  he  could  not  be  prejudiced  by  his  acceptance  of 
the  estate  (i). 

The  same  effect  was  produced,  till  the  late  act  for  the 
abolition  of  fines  and  recoveries  (k),  by  the  lessee's  accepting 
a  fine  Sur  conuzance  de  droit  come  ceo,  ^c,  from  a  stranger, 
as  he  thereby  afBrmed  by  record  the  reversion  to  be  in  the 
stranger  (^. 


(()  See  7  &  SViet  e.76;  and  8  &  9  (^)  Ibid. 

Vict  c.  106,  poet  {h)  Com.  Dig.  Forfeitore,  (A.  11.) 

(c)  lit.  8.  415.    Co.  Lit  251,  a.  1  RoL  Ab.  856.    Estate,  (M). 
Com.  Dig.  Forfeiture,  (A.  1.)  (i*)  Com.  Dig.  Forfeitiire,  (A.  il), 

(d)  Ibid.  cites  1  Rol.  Ab.  855,  Estate,  (K)  2. 

(e)  Ibid.  (k)  8  A  4  W.  4.  c  74. 

(/)  Read  v.Erixigton,Cro.Eliz.  321,  (Q  Co.  Lit  252,  a.    9  Co.  106,  b. 

2iid  point  1  Mod.  117. 
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But  if  the  aBsurance  were  an  innocent  one^  and  conveyed 
no  more  than  could  be  rightfolly  conveyed^  as  a  lease  and 
release^  bargain  and  sale  enrolled^  or  covenant  to  stand 
seised^  an  alienation  by  lessee  for  life  professedly  in  fee  would 
not  work  a  forfeiture^  as  the  reversion  was  not  thereby 
devested  (m). 

So,  if  lessee  for  life  made  a  lease  for  a  term  of  years,  how- 
ever long,  or  if  lessee  made  a  lease  for  years  exceeding  his 
own  in  duration,  in  neither  case  would  a  forfeiture  accrue, 
the  assurance  being  innocent  in  both  cases,  and  conferring 
then,  as  now,  in  the  former,  a  term  of  that  duration  deter- 
minable on  his  death  {n) ;  and  amounting,  in  the  latter,  to  an 
assignment  of  his  own  estate,  and  no  more  (o). 

So,  it  is  to  be  noticed,  that  a  particular  estate  of  any  thing 
that  lay  in  grant,  as  an  advowson,  rent,  common,  a  reversion, 
or  remainder  of  land,  never  could  be  forfeited  by  a  grant  in 
fee  by  a  tenant  for  life  or  years ;  for  nothing  would  pass 
thereby  but  that  which  lawfoUy  might  pass  {p). 

In  the  law  of  forfeiture,  however,  the  acts  of  parliament 
above  alluded  to(g)  have  wrought  a  material  alteration.  The 
former  enacted  (r)  that  no  assurance  should  create  any  estate 
by  wrong,  or  have  any  other  effect  than  the  same  would  have 
had  if  it  were  to  take  effect  as  a  release,  surrender,  grant, 
lease,  bargain  and  sale,  or  covenant  to  stand  seised,  as  the 
case  might  be ;  providing  at  the  same  time  («),  that  the  act 
should  not  extend  to  any  deed,  act,  or  thing,  executed  or 
done,  or  (except  as  to  certain  provisions  relating  to  contin- 
gent remainders)  to  any  estate,  right,  or  interest,  created 
before  the  1st  of  January,  1845.  We  have  already  more 
than  once  had  occasion  to  advert  to  the  fate  of  this  unfor- 
tunate act;  and  it  now  only  remains  to  mention  that  it  was 
repealed  by  7  land  8  Vict.  c.  106,  as  to  the  7th  clause,  as 


(m)  Owen  v.  Sadler,  3  Leon.  60.  {q)  7  &.  8  Vict  c.  76;  and  8  &  9 

(i»)  Earl  of  Derb^  V.  Taylor,  1  East,  Vict.  c.  106. 

502.  (r)  Sect  7. 

(o)  See  ante.  Vol  1,  p.  9,  et  uq.  («)  Sect  13. 
(p)  Co.  Lit  251,  b. 
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from  the  Ist  of  October^  1845 ;  and  that  the  latter  act  pro- 
vides (t),  that  a  feoffment  made  after  the  1st  day  of  October, 
1845^  shall  not  hare  any  tortious  operation. 

Hence^  it  appears^  that^  although  a  feoffment  made  by  a 
lessee  since  that  day  will  not  entail  a  forfeiture  of  his  lease, 
there  is  nothing  save  the  statute  of  limitatioiis  {ai)  to  prevent 
the  lessor  from  now  availing  himself,  as  of  old^  of  the  conse- 
quences of  his  lessee's  feoffinent  made  before  that  day ;  and 
with  tMs  qualification  the  propositions  in  the  former  part  of 
this  chapter^  though  made  in  the  past  tense^  and  referring  to 
a  former  state  of  things^  must  be  received  and  understood. 

Though  the  estate  of  the  lessee  be  forfeited  for  tortious 
alienation^  all  leases^  charges^  &c.^  previously  made  by  him 
consistently  with  his  estate  wiU  remain  in  force  (y). 


III. — By  disclaimer. 

Disclaimer  is  another  way  by  which  a  lessee  may  forfeit  his 
estate ;  but,  in  considering  this  point,  care  must  be  taken  to 
distinguish  between  tenancies  for  definite  terms  of  years,  and 
tenancies  from  year  to  year. 

It  is  laid  down  in  Bacon's  Abridgment  (xr),  that  any  act  of 
the  lessee,  by  which  he  disaffirms  or  impugns  the  title  of  his 
lessor,  occasions  a  forfeiture  of  the  lease ;  for  to  every  lease 
the  law  tacitly  annexeth  a  condition,  that  if  the  lessee  do 
any  thing  that  may  impair  the  interest  of  his  lessor,  the  lease 
shall  be  void,  and  the  leaaor  may  re-enter ;  that,  indeed,  ev^ 
such  act  necessarily  determines  the  relation  of  landlord  and 
tenant ;  since  to  claim  under  another,  and  at  the  same  time 
to  controvert  his  title ;  to  hold  under  a  lease,  and  at  the  same 
time  to  destroy  the  interest  out  of  which  the  lease  ariseth, 
would  be  the  most  palpable  inconsistency. 

In  the  case  of  a  tenancy  for  a  definite  term  of  years. 


(0  Sect  4.  Carjr,  26. 

Ix)  3  &  4  W,  4.  c.  27.  (z)  Bac.  Ab.  Leases,  (T.  2). 

(y)    Archer's    case,    1  Co.   67,   a. 
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some  act  must  be  done  to  work  a  forfeiture;  for  it  has  lately 
been  decided  {a),  that  a  tenant  in  such  a  case  does  not  forfeit 
his  term  by  orally  refiouaing  to  pay  his  rent,  when  demanded 
by  his  landlord's  agent,  and  asserting  the  fee  to  be  in  himself. 

So,  mere  payment  of  rent  by  a  lessee  for  years  to  a  stranger 
does  not  amount  to  a  disclaimer  of  the  tenancy;  for  he  pays 
it  in  his  own  wrong;  and  the  lessor  may  afterwards  recover 
it  firom  him  by  distress  or  action  (b). 

But  in  the  case  of  Doe  v.  Mynn  {c),  where  a  tenant  under 
a  lease  for  five  years  delivered  up  possession  of  the  premises, 
and  the  lease  under  which  he  held,  to  a  party  claiming  a  title 
adverse  to  his  landlord's,  with  an  intention  to  enable  him  to 
set  up  that  title,  the  court  held  that  he  had  forfeited  his  term, 
saying,  that  if  a  tenant  sets  up  a  title  hostile  to  that  of  his 
landlord,  it  is  a  forfeiture  of  his  term;  and  it  is  the  same  if  he 
assists  another  person  to  set  up  such  a  claim:  whether  he 
does  the  act  himself,  or  only  coUudes  with  another  to  do  it,  it 
is  equally  a  forfeiture.  This  case  was  considered  to  be  dis- 
tinguishable from  Doe  t;.  Wells  (d),  on  the  ground  of  the 
tenant's  fraud  in  betraying  his  landlord's  interest  by  an  act 
that  might  place  him  in  a  worse  condition.  If  (said  Lord 
Denman)  the  case  went  farther  than  that,  I  should  not  think 
it  maintainable. 

So,  in  Lord  Coke's  time  (e),  attornment  of  record,  though 
not  in  pau  (/),  amounted  to  a  disclaimer ;  but  by  statute  {g), 
every  attornment  to  a  stranger  is  declared  to  be  null  and  void 
to  all  intents  and  purposes  whatsoever. 

Thus,  it  appears  that  some  act  must  be  done  to  work  a  for- 
feiture of  a  lease  for  a  definite  term.    And  when  we  find  it 


(a)  Doe   dem.    QmwM  v.   WeU%  (e)  Co.  Lit  252,  a. 

10  AdoL  &  EU.  427;  S.  G.  2  Per.  &  (/)  But  see  Lord  Dormer's  ejeet- 

D»T.  396.  ment,  2  Prest  Cony,  xxxii.    1  Send. 

(5)  Doe   dem.    Dillon   v.  Parker,  on  Uaes,  32, 4th  edit,  and  6th  edit  by 

Gow,  180.  Sand.  &  Warn.  p.  30.    8  Bam.  8l  Gre& 

(c)  Doe  dem.  EUerhrock  «.  Flynn,  899,  n.  (5).  DoedenuGfravesv.  Wdb, 
I  Grompt  Meea.  &  Roe.  137;  S.  C.  sap.  Hovenden  v.  Lord  Annesley, 
4  Tyrw.  619.  2  Scho.  &  Lef.  625. 

(d)  Sap.  in  ibis  page.  (g)  11  Qeo.  2.  o.  19.  s.  11. 
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laid  down  (A)  that  the  rule  requiring  an  act  to  be  done  is  too 
narrow^  and  that  it  does  not  appear  to  be  necessary  that  any 
act  should  be  done  as  distingtdshed  from  a  verbal  disclaimer^ 
a  disavowal  by  the  tenant  of  the  holding  under  the  particular 
landlord  by  words  only  being  sufficient ;  it  is  submitted  that 
such  a  position  must  not  be  taken  to  have  a  general  applica- 
tion; but  must  be  confined  to  the  case  of  a  tenancy  from 
year  to  year. 

It  is  sometimes  said  that  a  tenancy  from  year  to  year  is 
forfeited  by  disclaimer ;  this,  however,  is  scarcely  correct  («). 
The  peculiar  nature  of  the  tenancy  must  be  taken  into  con- 
sideration. The  holding  being  from  year  to  year,  subject  to 
the  mutual  will  of  landlord  and  tenant  to  determine  it  on 
giving  the  usual  six  months'  notice ;  in  an  action  to  recover 
the  possession  from  the  tenant,  evidence  of  a  disclaimer  (as 
it  is  termed)  by  him  of  the  landlord'9  title  is  evidence  of  his 
election  to  put  an  end  to  the  tenancy,  and  supersedes  the 
necessity  for  such  notice ;  which  it  would  be  absurd  to  require 
in  favor  of  one  who  denies  the  existence  of  a  tenancy  (A). 
Hence,  verbal  or  written  denials  of  a  tenancy  have  rendered 
a  notice  to  quit  unnecessary  (2) ;  but  it  does  not  appear  that 
they  have  effected  a  forfeiture  of  the  term. 

Thus,  a  notice  was  deemed  unnecessary,  where  a  tenant 
from  year  to  year,  in  answer  to  an  application  by  the  heir  of 
the  reversioner  for  rent,  wrote  a  letter  stating,  ^'  that  his  con- 
nexion as  a  tenant  with  the  late  J.  6.  [the  applicant's  ances- 
tor] had  ceased  for  several  years,  and  that  he  then  paid  his 


(h)  Doe  dem.  Gray  v.  Stinion,  1  Mees. 
&  Wd.  696.  702;  S.  C.  Tyrw.  8l  Gra. 
1065.  1073;  2  Gale,  154. 

(t)  See  Doe  dem.  GraTes  v.  WeUs, 
10  Adol.  &  ED.  427;  S.  C.  2  Per.  & 
Day.  396. 

(k)  Doe  dem.  CalTert  v.  Frowd, 
4  Bing.  557;  S.  C.  1  Mo.  &,  Pa.  480. 
Doe  dem.  Grares  v.  Wells,  10  Adol.  & 
Ell.  487.  435.  487;  S.  C.  2  Per.  &  Day. 
396.  402. 

(t)  Tlirogmorton  v.  Whelpdale,  Ball. 


N.  P.  96.  Doe  dem.  Galyert  v.  fVowd, 
sup.  Doe  dem.  Gmbb  v.  Grobb,  10  Barn. 
&  Cree.  816;  S.  G.  5  Man.  &  Ry.  666. 
Doe  dem.  VHiitehead  v.  Pittiiiaii,2  Ney. 
&  Man.  673.  And  see  Doe  dem.  WH- 
Uama  v.  Pasqnali,  1  Peake,  259.  Doe 
dem.  Lewis  V.  Cawdor,  1  Grompt  Mees. 
&  Ros.  398;  S.  C.  4  Tyrw.  852.  Doe 
dem.  Gray  v.  Stanion,  sup.  Bower  «. 
Major,  1  Brod.  &,  Bing.  4.  Doe  dem. 
Williams  v.  Cooper,  1  Man.  &  Gra. 
135;  S.  C.  1  Seotfs  N.  R.  86. 
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rent  to  his  brother  "  (m).  So^  where^  in  answer  to  a  similar 
application^  the  tenant  said^  "  I  have  no  rent  for  you/'  and 
referred  to  her  daughter^  who  was  in  the  room^  for  the  rea- 
son^ and  the  daughter  said^  "  The  Pittmans  have  ordered  us 
to  pay  none  "  (n).  So^  where  the  tenant  refused  to  pay  rent, 
saying  that  he  was  as  much  entitled  to  the  prenuses  as  the 
lessor  of  the  plaintifif  himself  {o). 

So,  where  the  landlord  under  whom  the  defendant  held  as 
tenant  from  year  to  year,  deyised  the  premises  to  trustees  for 
a  term,  upon  trust  to  permit  his,  the  devisor's,  wife  to  receive 
the  rents  for  life,  who,  after  receiving  rent  from  the  tenant 
for  three  years,  gave  him  notice  to  quit,  and  on  receipt  of 
which  he  said,  he  did  not  think  that  she  would  turn  him  out 
of  possession,  as  she  had  said  that  he  should  not  be  removed, 
but  continue  on  as  tenant  from  year  to  year ;  these  words, 
coupled  with  the  fact  of  payment  of  rent  to  the  widow,  were 
considered  sufficient  evidence  of  an  attornment  to  her,  and  of 
a  disclaimer  of  the  title  of  the  trustees,  in  whom,  it  was  held, 
the  legal  estate  was  vested  {p). 

But,  in  order  to  make  a  verbal  or  written  disclaimer  suffi- 
cient, it  must  amount  to  a  direct  repudiation  of  the  relation 
of  landlord  and  tenant;  or  to  a  distinct  claim  to  hold  pos- 
session of  the  estate  upon  a  ground  wholly  inconsistent  with 
the  existence  of  that  relation,  which,  by  necessary  implication, 
is  a  repudiation  of  it  {q).  And,  therefore,  where  a  tenant 
from  year  to  year,  who  had  contracted  for  the  purchase  of  the 
reversion,  on  possession  being  demanded  by  his  landlord,  said 
"  that  he  had  bought  the  property  and  would  keep  it,''  the 
court  held  that  this  was  not  by  necessary  implication  a  dis- 
avowal of  the  relation  of  tenant  from  year  to  year,  the  defend- 
ant having  a  double  right  to  enforce  Us  bargain  for  the  pur- 


(m)  Doe  dem.  Grubb  v.  Grabb,  sup.  ( p)  Doe    dem.  Davies  v.    EyaiiB, 

(i»)  Doe  dem.  Whitehead  v,  Pittman,  9  Mees.  &  Wei.  48. 

BUp.  (?)    Doe    dem.    Gray    v,    Stanion, 

(o)  Doe  dem.  David  v.  Williams,  1  Mees.  &  Wei.  696;  S.  C.  Tyrw.  & 

7  Car.  &  Pa.  322.  Gra.  1065;  2  Gale,  164. 
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chase  of  an  estate^  and  to  continue  in  the  meantime  to  hold 
it  as  tenant  from  year  to  year  (r). 

In  like  manner^  an  omission  to  acknowledge  the  landlord 
as  such^  by  requesting  ftirther  information  as  to  the  nature  of 
his  titie^  will  not  be  enough  («)• 

So;  where  a  tenant  refused  to  pay  rent  to  the  parties 
claiming  under  his  landlord's  will^  which  was  contested  in 
the  Ecclesiastical  Courts  frequently^  however,  declaring  his 
readiness  to  pay  it  to  any  person  entitled  to  receiye  it.  Lord 
Kenyon  said,  that  if  a  t^iant  put  his  landlord  at  defiance,  he 
might  consider  him  dither  as  his  tenant,  or  a  trespasser,  and 
in  the  latter  case  need  not  give  him  a  notice  to  quit  before  he 
brought  his  ejectment ;  but  that  that  was  not  the  case  here, 
for  the  defendant  professed  himself  ready  to  pay  any  person 
who  was  entitled  to  receive  (/). 

And  so,  where  a  party  entered  into  possession  under  an 
agreement  with  one  Hillier  ''for  a  lease  for  seven  years, 
or  for  the  lease  for  lives  imder  which  he  held  the  pro* 
perty,''  and,  on  possession  being  demanded  by  the  plain- 
tiff, who  daimed  by  assignment  from  Hillier,  said,  ''I  hold 
on  a  lease  for  lives,  and  as  long  as  they  live  I  will  not 
give  up  possession  on  any  terms :  I  am  prepared  to  spend 
a  little  money  about  it,  and  so  are  you,  I  suppose ;  you  know 
I  have  an  agreement  j'^  and  on  being  asked  to  pay  a  quaarter's 
rent,  said,  ''No,  I  hold  under  Hillier,  and  I  was  directed  by 
him  to  pay  the  tent  to  Kent  [Hillier's  superior  landlord],  and 
I'll  do  so :  how  do  I  know  he  may  not  come  and  make  a  de- 
mand on  me?  "  it  was  held,  that  neither  thedaim  to  hold  under 
the  agreement,  nor  the  declaration  that  he  should  pay  the  reaai 
to  Kent,  was  inconsistent  with  the  title  of  the  lessor  of  the 
plaintiff,  and,  therefore,  that  there  was  nodisdaimer  (u). 

(r)  Ibid.  4  Bing.  557;  S.  C.  1  Mo.  &  Pa.  460. 

(«)  Ibid.    Doe  dem.  Lewis  v.  Caw-         (()  Doe  denL  WiUiuns  v.  Paeqiudiy 

dor,  I  Crompt  Mees.  &,  Ros.  399;  S,C.  1  Peake's  N.  P.  C.  196. 
4  Tyrw.  852.    Doe  dem.  Williams  v,         (u)  Doe  dem.  Williams  v.  Cooper, 

Cooper,  1  Man.  &  Gra.  135.  138,  per  1  Man.  &,  Gnk  135 ;  8.  C.  I  Scott's 

Tindal,  C.  J.;  S.  C.  1  Scott's  N.  R.  36.  N.  R.  36. 
39.  But  see  Doe  dem.  Calvert  v.Frowd, 
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In  Doe  V*  Frowd  {v),  the  defendant,  the  lessee  of  a  deceased 
tenant  for  hfe,  on  being  applied  to  for  rent  by  the  remainder- 
man, refused  in  writing  to  recognize  him  as  his  landlord,  or 
to  pay  rent,  without  satisfactory  proof  in  a  legal  manner  of  his 
title ;  and  it  was  held,  that,  as  no  tenancy  ever  subsisted  be- 
tween the  defendant  and  the  remainder-man,  a  notice  to  quit 
was  not  necessary.  This  circumstance  was  considered  to  dis- 
tinguish the  case  from  Doe  dem.  Williams  v.  Pasquali  (y) ; 
though  Best,  C.  J.,  said,  "  If  this  be  not  disclaimer,  what  is  ? 
I  should  not  have  thought  differently  even  if  this  case  had 
been  exactly  like  Doe  v.  Pasquali/' 


Section  III. — By  subbendbr  and  mergee. 

Surrender  and  merger  are  other  modes  by  which  a  lessee's 
estate  may  be  determined  before  its  regular  expiration  by 
effluxion  of  time. 

A  surrender  is  defined  to  be  the  yielding  up  of  an  estate 
for  life  or  years  to  him  who  has  an  immediate  estate  in  rever- 
sion or  remainder,  wherein  the  estate  for  life  or  years  may 
drown  or  merge  by  mutual  agreement  between  the  parties  (z). 
A  merger  may  also  be  effected  by  operation  of  law. 

At  common  law,  corporeal  hereditaments  might  be  sur- 
rendered without  either  deed,  writing,  or  livery  (a) ;  and, 
therefore,  the  circumstance  of  the  lessee  delivering  up  his 
lease  to  the  lessor  might  afford  strong  evidence  of  a  surrender 
in  fact  {b) ;  but  a  deed  was  indispensable  to  a  surrender  of 
incorporeal  hereditaments  (c). 

The  Statute  of  Frauds  (d),  however,  enacted,  that  no 

(x)  Doe  dem.  Galyert  v.  Frowd,  Reed,  18  Mees.  &  WeL  285.  808. 

4  Bing.  657;  S.  C.  I  Mo.  Sl  Pa.  480.  (h)  Lyon  v.  Reed,  13  Meee.  &  Wei. 

(y)  Ante,  p.  498  of  this  yolnme.  285.  308. 

(z)  Co.  Lit  337,  b.  (c)  Co.  Lit.  388,  a.    Perkins  v.  Per- 

(a)  Shep.  Touch.   300.     Magennis  kins,  Cro.  Eliz.  269.     Bennett's  case, 

dem.  Close  v.  MaeCoDogh,  Gilb.  Eq.  2  RoL  20;  paged  18,  b.,  by  mistake. 

Rep.  235-6.    Lessee  Lynch  v.  Lynch,  Lyon  v.  Reed,  13  Mees.  &  Wei.  285. 310. 

6  Irish   Law  Rep.   131-9.     Lyon  v.  (d)  29  Car.  2.  c.  8.  s.  8.    See  also 
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leases^  estates^  or  interests^  either  of  freehold  or  terms  of 
years,  or  any  uncertain  interest,  not  being  copyhold  or 
customary  interest,  in  any  hereditaments,  should  be  sur- 
rendered unless  by  deed  or  note  in  writing,  signed  by  the 
party  so  surrendering,  or  his  agent  thereunto  lawfully 
authonsed  by  writing,  or  by  act  and  operation  of  law. 

The  late  act  to  simplify  the  transfer  of  property  (e) 
enacted  (/),  that  no  surrender  in  writing  of  any  freehold  or 
leasehold  land  should  be  valid  as  a  surrender  unless  the 
same  should  be  made  by  deed;  but  that  any  agreement  to 
surrender  any  such  land  should  be  valid  and  take  effect  as 
an  agreement  to  execute  a  surrender ;  it  being  provided  {g), 
at  the  same  time,  that  the  act  should  not  extend  to  any 
deed,  act,  or  thing,  or  (except  as  to  certain  provisions 
therein  contained  relating  to  contingent  remaiiiders)  to  any 
estate,  right,  or  interest,  created  before  the  1st  of  January, 
1845. 

For  various  reasons,  on  which  it  is  unnecessary  to  dwell  In 
this  place,  the  act  was  wholly  repealed  by  8  &  9  Vict.  c.  106, 
with  reference  to  the  present  subject,  as  fr^m  the  Ist  of 
October,  1845,  and  the  latter  act  provided  (A),  that  a  surrender 
in  writing  of  an  interest  in  any  tenements  or  hereditaments, 
not  being  a  copyhold  interest,  and  not  being  an  interest 
which  might  by  law  have  been  created  without  writing,  made 
after  the  1st  of  October,  1845,  should  be  void  at  law  unless 
made  by  deed. 

It  will  be  observed  that  this  act  is  confined  to  surrenders 
in  writing  only,  surrenders  by  operation  of  law  not  being 
within  its  scope. 

Interests  which  might  by  law  have  been  created  without 
writing  being  also  exempted  frx>m  its  operation,  a  deed  is  not 
necessary  to  a  surrender  of  a  lease  not  exceeding  the  term  of 


Matthews  v.SaweU,  8  Taunt  275;  S.C.  (/)  Sect  4. 

2  J.  B.  Mo.  262.    Hamerton  v.  Stead,  (g)  Sect  13. 

3  Barn.  &,  Ores.  478;  S.  C.  5  Dow.  &  (A)  8  &  9  Vict  c  106.  8.  3.    Ireland 
Ry.  206.  is  exempted  from  the  operation  of  this 

(e)  7  &  8  Vict  c.  76.  clause. 
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three  years  firom  the  making  thereof^  whereupon  the  rent 
reserved  shall  amount  to  two  third  parts  at  least  of  the  full 
improved  value^  which  kiud  of  lease  we  may  remember  (i) 
was  not  required  by  the  Statute  of  Frauds  {k)  to  be  in 
writing ;  nor  is  it  affected  by  the  act  of  Victoria  now  under 
consideration  (/). 

The  acts  are  likewise  inapplicable  to  antecedent  surrenders ; 
and  also  to  a  surrender  made  by  a  bankrupt  of  his  lease^  on 
its  being  repudiated  by  his  assignees ;  assuming  the  assignees 
still  to  have  the  right  of  repudiation^  as  to  which  some  com- 
ments will  be  found  in  an  earlier  page  (m). 

We  may  now  consider  the  subject  as  it  relates^  I.^  to 
surrenders  by  the  act  of  the  party ;  and^  11.^  to  surrenders 
by  operation  of  law. 


I. — As  to  Surrenders  by  act  of  the  party  f  or  Express, 

Before  the  passing  of  the  acts  of  the  present  Queen^  above 
referred  to^  a  surrender  might  have  been  effected  by  writing 
only^  though  the  interest  surrendered  were  created  by 
deed  (n) ;  and^  accordingly^  where^  on  satisfaction  of  a  mort- 
gage for  500  years  which  had  become  absolute^  the  mortgagee 
signed  the  following  indorsement  on  the  mortgage  deed^ 

without  seal,  viz. — "  Eeceived  this day  of  March^  1738, 

of  A.  B.,  so  much  money,  for  all  principal  money  till  this 
day;  and  I  do  release  the  said  A. B.,  and  discharge  the 
within  mortgaged  premises  from  the  term  of  500  years  /'  it 
was  held,  that,  as  before  the  Statute  of  Frauds  a  lease  for 
years,  either  by  deed  or  parol,  might  have  been  surrendered 
without  deed,  by  parol ;  and  as  the  statute  declared  that  the 
Buine  might  be  surrendered  by  deed  or  note  in  writing;  the 
memorandum  in  question  was  sufficient  (o). 


(t)  Ante,  p.  2  of  this  volume.  2  Wils.  26.      Smith   v,   Mapleback, 

{le)  29  Car.  2.  c.  3.  ae.  1.  2.  1  Tenn  Rep.  441. 
(Q  See  ante,  p.  3  of  this  volmne.  (o)  Farmer  dem.  Earl  v.  Rogers, 

(m)  Ante,  p.  44  3,  ft  teq,  of  this  volume.  2  Wils.  26.     And  see  Goodright  dem. 

(n)  Farmer  dem.  Earl  v.  Rogers,  NichoDs  v,  Mark,  4  Mau.  &  Selw.  31. 
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But  tlie  mere  cancellation  of  a  lease  would  not  produce 
the  same  effect  {p).  Nor  would  a  redtal  in  a  dean's  lease  to 
one  party^  that  a  former  lease  granted  to  another  had  been 
surrendered^  of  itself  afford  any  evidence  against  strangers 
of  the  fSact  of  surrender  (g).  Nor  would  the  execution  of  a 
counterpart  of  a  new  lease  taken  by  the  lessee  _prior  to  the 
determination  of  his  former  interest^  and  reciting  that  it  was 
granted  in  consideration  of  the  surrender  of  the  former  lease 
(unless  it  were  by  operation  of  law) ;  inasmuch  as  it  did  not 
purport  of  itself  to  be  a  surrender^  having  no  words  in  it 
which  could  denote^  or  amount  to,  a  yielding  or  rendering  up 
of  the  interest  of  the  lessee  (r). 

So,  a  surrender  would  not  be  presumed  from  the  circum- 
stance of  the  rent  having  regularly  been  paid  by  a  third 
person  («).  Nor  would  the  mere  fact  of  a  lease  being  in  the 
custody  of  the  lessor,  and  in  a  cancelled  state,  furnish  a  pre- 
sumption of  there  having  been  the  requisite  deed,  or  note  in 
writing.  It  might  raise  a  presumption  of  intention  to  de- 
termine the  term,  but  no  more.  And  if  the  lessor  relied  on 
such  a  cancellation  as  evidence,  it  was  incumbent  on  him  to 
prove  a  surrender;  not  on  the  lessee  to  show  how  the  lease 
came  to  be  in  that  condition.  If,  however,  the  lease  had 
been  in  the  lessor's  possession  for  a  long  series  of  years, 
twenty,  for  instance,  without  any  dispute ;  or  if  there  had 
been  any  destruction  of  his  papers,  or  change  of  residence, 
or  any  foundation  for  supposing  that  there  might  have  been 
a  deed  or  note  in  writing,  and  that  that  deed  or  note  had 
been  destroyed,  that  might  have  been  a  ground  for  raising  a 
presumption  that  there  was  a  deed  or  note  in  writing  accom- 
panying the  lease  when  it  got  into  his  possession  {fj. 


( j>)  Roe  dem.  Earl  of  Berkeley  v. 
The  Archbishop  of  York,  6  East,  86; 
S.  C.  2  Smith,  166.  Doe  dem.  Ck>urtail 
V.  Thomas,  9  Bam.  &,  Crea.  288;  S.  C. 
4  Mao.  &  Ry.  218.  Wobtley  v,  Gre- 
gory, 2  Yo.  &  Jery.  636.  Leech  v. 
Leech,  2  Qui.  Rep.  100.  Magennis 
dem.  Close  v.  Idao-Cullogh,  Gilb.  £q. 
Rep.  235. 


(q)  Lyon  v.  Reed,  13  Meea.  Sl  Wei. 
285. 

(r)  Roe  dem.  Earl  of  Berkley  r. 
The  Arofabishop  of  York^  6  East,  86; 
S.  C.  2  Smitb,  166. 

(«)  Copeland  v.  Watts,  1  Stark.  95. 

(t)  Doe  dem.  Couriail  v.  Thomas, 
9  Bam.  &  Ores.  288.  Bolton  v.  The 
Bishop  of  Carlisle,  2  H.  Blac.  259. 263. 
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So^  in  a  later  caae{u)y  where  the  Bishop  of  Ihirham  granted 
a  lease  to  A.  for  twenty-one  years^  and  before  the  expiration 
of  that  term  granted  another  lease  of  the  same  premises  to 
B.^  and  no  surrender  in  writing  of  A.'s  interest  was  shown ; 
but  the  lease  granted  to  him  was  produced  from  the  office  of 
the  bishop's  auditor^  with  the  seals  torn  off;  and  it  was  proved 
to  be  the  custom^  on  a  renewal^  to  send  in  the  old  lease  to 
the  office  of  the  auditor^  who  thereupon  cancelled  it ;  this 
was  considered  evidence  from  which  the  jury  might  presume 
a  surrender  by  act  and  operation  of  law  {x). 

It  is  clear^  however^  that  a  tenancy^  notwithstanding  it  be 
created  by  parol,  cannot  be  surrendered  by  parol  (y). 

There  are  many  cases  (^)  to  show  that  a  parol  license  to  a 
tenant  from  year  to  year  to  quit  in  the  middle  of  the  year, 
coupled  with  an  actual  change  of  tenancy,  will  amount  to 
a  surrender  in  law ;  but  their  authority  is  much  weakened 
by  the  recent  case  of  Lyon  v.  Beed  (a),  where  the  law  of  sur- 
render,  as  well  by  operation  of  law  as  by  act  of  the  party,  was 
fully  discussed  and  considered.  At  all  events,  supposing  them 
to  be  correct,  the  doctrine  advanced  by  them  will  not  be 
extended  to  cases  in  which  incorporeal  hereditaments,  which 
can  only  pass  by  deed,  are  the  subject  of  disposition  {b). 


(«)  Walker  v.  Biobardson,  2  Mees. 
&  Wei.  882;  S.  C.  Mor.  &  HnrL  2^1. 
Aooording  to  the  report  by  Meeson  & 
Welsby,  p.  884,  the  lease  of  1822  had 
been  aaBigned  to  the  plainti£b :  if  so, 
there  was  no  necessity  for  resorting  to 
the  preeomptiim  of  a  sonender,  as,  by 
the  union,  that  lease  would  have  been 
extingoished  in  tlie  second  of  1829. 
Murphy  &  Hnrlstone,  however,  make 
no  mention  of  the  assignment  to  the 
plainti£b  of  the  lease  of  1822.  And 
see  Lyon  v.  Reed,  1 3  Mees.  &  Wei.  310. 

(x)  But  see  the  recent  case  of  Lyon 
V.  Beed,  ISMeea.  &  Wei.  285-805, 
where  this  doctrine  was  disapproved  of. 

Of)  Mollett  V,  Brayne,  2  Camp.  103. 
Grimmaa  v,  Legge,  8  Bam.  &  Cres. 
324;  S.  C.  2  Man.  &  Ry.  438. 

(2)  Whitehead  v.  Clifford,  5  Taunt. 


518.  Stone  v.  Whiting,  2  Stark.  235. 
Thomas  v.  Cooke,  2  Stark.  408;  S.  C. 

2  Bam.  &  Aid.  119.  Phipps  v.  Scul- 
thorpe,  1  Bam.  &  Aid.  50.  Grimman 
tp.  L^ge,  sup.     Walls  v,  Atcheeon, 

3  Bing.  462;  S.  C.  11  J.  B.  Mo.  379. 
And  see  Redpatfa  v,  Roberts,  8  Esp. 
225.  Harland  v.  Bromley,  1  Stark.  455. 
Matthews «.  Sawell,  8  Taunt  270 ;  S.  C. 
2  J.  B.  Mo.  262.  Thomson  v.  Wilson, 
2  Stark.  379.  Reeve  v.  Bird,  1  Cronq>t. 
Mees.  &  Ros.  81;  a  C.  4  Tyrw.  612. 
Dodd  V.  Aeklom,  7  ScoU's  N.  R.  415; 
S.  C.  6  Man.  &.  Qnk672.  And  see  Gore 
V.  Wright,  8  AdoL  &  £U.  118;  &  C. 
1  WiL  Wol.  &  Hodg.  266. 

(a)  Lyon  v.  Reed,  13  Mees.  &  WeL 
285. 

(h)  Lyon  v.  Reed,  13  Mees.  &  Wd. 
285.  310. 
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If  on  the  death  of  the  tenant  from  year  to  year  his  widow 
remain  in  possession^  and  pay  rent  to  the  landlord^  without 
any  objection  by  her  late  husband's  personal  representative, 
and  without  hia  requiring  it  to  be  paid  to  him,  this  is  no  evi* 
dence  of  a  surrender  by  operation  of  law,  or  of  the  creation 
of  a  tenancy  firom  year  to  year  between  the  widow  and 
personal  representative  (c). 

No  particular  form  of  words  is  required  to  effect  a  stmren- 
der;  any  expression  indicative  of  an  intention  to  surrender 
will  answer  the  purpose  (rf),  as  "  dedi,^'  or  "  concern  '*  (e) ; 
'*  the  lessee  doth  discharge  the  premises  from  the  term ''(/); 
''  the  lessee  is  content  that  the  lessor  shall  have  the  land''  {g) ; 
"  the  lessee's  will  is  that  the  reversioner  shall  enter  into  the 
land  "  (A) ;  '^  it  is  agreed  that  the  lessor  shall  have  the  house 
on  the  terms  mentioned  in  the  lease,  and  to  pay  8/.  10«.  over 
and  above  the  rent  annually  towards  the  good-will  already 
paid  by  the  lessee'^  (t).  Indeed,  any  words  which  before  the 
Statute  of  Frauds  [k)  would  have  amounted  to  a  surrender, 
will  now  do  so,  if  contained  in  a  deed ;  or,  in  cases  where  a 
deed  is  not  necessary  (/),  if  reduced  into  writing,  and  signed 
by  the  lessee. 

An  interesse  termini  is  no  impediment  to  a  surrender  (m) ; 
though  a  remainder  is ;  as  if  there  be  a  lease  for  years,  with 
remainder  for  years,  the  remainder  will  prevent  a  surrender 
by  the  lessee  for  years  to  the  lessor  (n). 

Whether  a  surrender  be  by  deed,  or  writing  not  under  seal, 
where  mere  writing  is  allowed,  the  instrument  must  be  duly 
stamped  according  to  the  act  of  65  G«o.  3.  c.  184  (o),  which, 


(c)  Doe  dem.  Hull  v.  Wood,  14  Mees. 
&  Wei.  682^. 

(d)  2  Rol.  Ab.  497-8.  Chamber- 
laine'B  caae,  40  £.  3.  23.  24.  4  Mod. 
161.  Shep.  Touch.  306.  Weddall  v. 
Capes,  1  Mees.  &  Wei.  60-2. 

(e)  Co.  Lit  301,  b. 

(/)  Fanner  dem.  Earl  v.  Rogera, 
2Wil8.  26.  Mason  V.  Tredway,  I  Ley. 
145;  S.  CI  Keb.  807. 

(g)  Sleigh  v,  Bateman,  Cro.  Eliz. 
487.      Smith  v.  Mapleback,  1  Term 


Rep.  441. 

(A)  Penraddochv.  Newman,  1  Leon. 
279.  280;  S.C.  2  Leon.  49. 

(»)  Smith  V.  Mapleback,  1  Term 
Rep.  441. 

(Jt)  29  Car.  2.  c  8. 

(0  See  ante,  p.  8  «f  sej.  of  this  volome. 

(m)  Jenk.  Cent  256,  case  49.  Anon. 
2Dy.  112,a.pl.  (49). 

(n)  Jenk.  Cent  256,  case  49. 

(o)  55  Geo.  3.  c.  184,  Sched.  Part  1, 
title  ''Surrender".     Doe  dem.  Wyatt 
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referring  to  title  '^  Conveyance  '^  for  surrenders  upon  the  sale 
of  lands  or  other  property^  and  to  titles  ''Copyhold'^  and 
''  Mortgage'^  for  surrender  of  copyholds  lands  or  tenements^ 
requires  for  a  £  ,     ^ 

Surrender  (not  otherwise  charged  in  the  Sche- 
dule^ nor  expressly  exempted  from  all  stamp 
duty)  of  any  term  or  terms  of  years,  or  of  any 
fireehold  or  uncertain  interest,  in  any  lands, 
hereditaments,  or  heritable  subjects  not  being 
of  freehold  or  copyhold  tenure      .         •        .     1  15     0 
And  where  the  same,  together  with  any 
schedule,  receipt,  or  other  matter,  put  or 
indorsed  thereon,  or  annexed  thereto,  shall 
contain  2160  words,  or  upwards,  then 
for  every  entire  quantity  of  1080  words 
contained  therein,  over  and  above  the 
first  1080  words,  a  further  progressive 
duty  of 15     0 


II. — As  to  Surrenders  by  operation  of  law;  or  Implied. 

The  term  ''  surrender  by  operation  of  law''  is  applied  to 
cases  where  the  owner  of  a  particular  estate  has  been  a  party 
to  some  act,  the  validity  of  which  he  is  by  law  afterwards 
estopped  from  disputing,  and  which  would  not  be  valid  if  his 
particular  estate  had  continued  to  exist.  There  the  law  treats 
the  doing  of  such  an  act  as  amounting  to  a  surrender.  In 
such  cases  there  can  be  no  question  of  intention :  the  sur- 
render is  not  the  result  of  intention  :  it  takes  place  independ- 
ently, and  even  in  spite  of  intention  {p). 

A  surrender  at  law  may  be  effected  by  various  means.  It 
will  occur  if  tenant  for  years  re-demise  the  land  to  his  lessor 


V,  Stegg,  7  Soott,  690.     WilliADiB  v.         (p)  Lyon  v.  Reed,  ISMees.  &  Wei. 
Sawyer,  6  J.  B.  Mo.  226 ;  S.  C.  8  Brod.      285.  306-6. 
&  Bing.  70. 
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for  the  entire  term,  reserving  an  oonnal  rent  {q) ;  though  not 
if  he  retain  a  reversion  (r). 

Soj  if  the  lessee,  whether  for  years  or  £or  Hfe  {$),  accept 
an  estate  or  interest  in  the  demised  premises  incompatible 
with  his  tenure  under  the  lease ;  as  if  he  accept  a  second 
lease  of  the  same  lands,  to  commence  during  the  continu- 
ance of  the  first,  a  surrender  at  law  will  be  the  immediate 
result  (/). 

So,  if  three  persons  lease  certain  premises,  and  afterwards 
two  of  the  same  lessors  let  the  same  again  to  the  same  lessee, 
the  second  lease  amounts  to  a  surrender  of  the  first,  as  to  their 
two  parts,  and  a  new  demise  pro  tanto ;  the  old  lease  conti- 
nuing, as  to  the  third  part,  the  lease  of  him  who  did  not  join 
in  the  second  (ti).  If  the  new  lease  comprise  only  part  of 
the  lands  origmafly  deiniaed,it  wiU  operate  as  a  surrender 
pro  ta7Uo{x). 

So,  if  a  lease  be  made  to  begin  at  Michaelmas,  and  before 
that  time  the  lessor  make  a  new  lease  to  the  same  lessee  to 
begin  presently,  the  first  lease  will  be  determined  (y).  So,  if 
a  lease  be  made  to  two,  and  one  of  the  two  accept  a  new  lease 
of  the  premises  before  the  expiration  of  the  first,  it  seems  that 
it  is  a  surrender  for  a  moiety  (xr). 


(9)  Loyd  V.  Langford,  2  Mod.  174. 
WinstODy   or    Wiiito%   v.  Pinkeney, 

2  Lot.  80;  S.C.  T.  Raym.  222;  8Keb. 
181.  187;  S.  C,  npm.  Wikon  v.  Pig, 

3  Keb.  95;  S.  C,  nom.  Wikton  v.  Pilk- 
ney,  1  Vent.  242;  &,  nom.  Cartwright 
V.  Pinkney,  1  Vent  272;  &  3  Keb.  488. 
Smith  V.  Mapleback,  I  Term  Hep.  441. 

(r)  2  BoL  Ab.  497.  pi.  18. 

(«)  Mellows  V.  May,  Gro.  Eliz.  873; 
a  C.  Mo.  686.  Lit.  b.  144.  Doe  dem. 
Conrtail  v.  Thomas,  9  Bam.  &  Ores. 
298;S.C.  4Man.  ALRy.218.  Bernard 
V.  Bonner,  Al.  58-9.   Shep.  Touch.  301 . 

{t)  Magennis  dem.  Close  v,  Mac- 
Collogh,  Gilb.  Eq.  235.  Wrottedey  v, 
Adamsy  2Dy.  177, b.;  S.  C.  Plowd.  189. 
Corbet's  case,  8  Dy.  280,  a.    Colboume 


V,  Mixstone,  1  Leon.  129;  S.C.  cited 
from  the  record,  5  Bam.  &  Cres.  123. 
Swaine  v.  Holman,  Hob.  203-4;  &  C. 
Hutt  7.  MeUows  v.  May,  sap.  WaU 
V.  Maydewell,  Hutt  104;  S.  C.  Lit.  279. 
Johnstone  v.  Haddkston,  4  Bam.  & 
Cres.  922.  934.  13  Yes.  260.  Co.  Lit. 
218,  b.  Plowd.  107,  b.  Lyon  9.  Reed, 
13  Mees.  &  Wei.  285.  302-4-6. 

(«)  Tnbenil  v.  Slokton,  3  Lev.  1 17. 

(2)  Fish  V.  Campion,  2  RoL  Ab.  498, 
(M).  Williamsv.  Sawyer,  6J.B.M0. 
226;  &  C.  3  Brod.  9l  Bing.  70. 

(y)  Willis  V.  Whitewood,  1  Leon.  322. 
Watt  V,  Maydewell,  Hutt  104;  &  C. 
Lit  279.    Co.  Lit  338,  a. 

(s)  Heneyong  «•  Goddard,  1  Dy. 
45,  b. 
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And  these  deciaions  are  as  applicable  to  corporations  aggre- 
gate as  to  indiyiduals  (a).  • 

So^  if  lessee  for  yean  of  a  house  accept  a  grant  of  the 
custody  of  the  same  house ;  for  the  custody  of  the  subject  of 
a  demise  is  another  interest,  with  which  the  lease  is  incon- 
sistent (6). 

And  the  surrender  will  be  complete,  though  the  second 
lease  be  by  parol  merely  {c),  in  a  case  where  a  parol  lease  is 
allowed  {d) ;  or  for  a  shorter  term  than  the  first  (e) ;  or  even 
if  it  be  at  will  (/) ;  or  made  to  commence  at  a  future  specified 
day,  provided  that  day  fall  within  the  term  granted  by  the 
first  lease  (^) ;  as  if  lessee  for  twenty  years  tske  a  lease  for 
three,  to  begin  ten  years  after;  this  is  a  present  surrender  of 
the  whole  term;  for  it  cannot  be  a  surrender  of  the  last  ten 
years,  and  remain  for  the  first  ten,  so  to  make  a  fraction  of 
the  term.  Nor  can  he  who  has  a  lease  for  twenty  years 
surrender  the  last  ten  by  an  express  surrender,  saving  the 
first  ten  (A). 

But  the  law  is  different  where  the  second  lease  is  made  to 
commence  after  the  expiration  of  the  first ;  the  second  being 
then  reversionary,  and  consistent  with  the  existing  demise  (t) : 
or  where  it  is  made  to  commence  on  a  contingent  ev^it  which 
may  not  happen  until  the  determination  of  the  first;  as  if  a 
lessee  for  twenty-one  yeard  take  a  lease  of  the  same  lands  for 
forty  to  begin  immediately  after  the  death  of  J.  S. ;  here,  the 


(a)  The  eaae  of  the  ChnrchwardenB 
of  St  Saviour^B  (Southwark),  10  Co. 
66,  b.;  67,  b. 

(6)  Gybbe,  or  Gybson,  V.  Searl,  Cro. 
Jac.  84. 176-7.  Earl  of  Arundel  v. 
Lord  Gray,  2  Dy.  200,  b.  And  see 
V^oodward  v.  Aston,  1  Vent.  296-7  ; 
S.  C.  2  Mod.  95. 

(c)  Whitley  v.  Gongh,  2  Dy.  HO,  b. 
pL  (43).  Timbrell  v.  Bollock,  Sty.  446. 
Thomas  «.  Cooke,  2  Stark.  408.  410; 
a  C.  2  Bam.  &  Aid.  119.  122. 

(d)  Seeante,p.3e<M9.ofthi8yoliime. 
(f)  iTo'scase,  6  Co.  11,  a.  b.;  S.  C, 

nom.  Ire  v.  Sams,  Cro.  Efia.  521; 
2  And.  51.    Bernard  v,  Bonner,  Al. 


58^.  Shop*  Touch.  801.  Ca  Lit. 
218,  b. 

(/)  MellowB  V.  Blay,  Cro.  Eliz.  874; 
S.  C.  Mo.  636. 

(g)  Ive's  case,  sap.  Tompson  v. 
Trafford,  2  Leon.  188.  Hutchins  v. 
Martin,  Cro.  Eliz.  605. 

(A)Iye'Bca8e,8np.  Huti  105.  Wed- 
dall  V,  Capes,  1  Mees.  &  Wei.  50,  in 
effect  OTermling  AMenburgh  v.Peaple, 
6  Car.  &  Pa.  212.  Doe  dem.  Mnrrell 
V.  Milward,  3  Mees.  &  Wei.  328. 

(t)  Anon.  Dal.  74,  pi.  58.  Doe  dem. 
Bawlings  v.  Walker,  5  Bam.  &  Oras. 
111;S.  C.  7Dow.  &Ry.  487. 
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acceptance  of  the  second  term  will  not  work  a  present  sur- 
render of  the  first,  for  J.  S.  may  survive  it;  but  if  J.  S.  die 
within  the  term,  then  a  surrender  will  take  place  (A:). 

So,  the  surrender  will  be  absolute,  though  the  second  lease 
be  afterwards  defeated  by  the  non-performance  of  a  condition 
subsequent  (/)« 

A  surrender  by  operation  of  law  will  also  be  effected  if  a 
lessee  for  life  accept  for  life,  or  a  lessee  for  years  accept  for 
years,  an  immediate  grant  of  a  rent-charge,  or  of  common,  or 
herbage,  issuing  out  of  the  lands  demised  {m). 

The  early  books  are  not  agreed  as  to  the  principle  on  which 
these  cases  of  implied  surrenders  depend.  Coke  states  it  to 
be,  that,  by- taking  the  new  interest,  the  lessee  affirms  the 
lessor's  ability  to  confirm  it ;  an  ability  he  cannot  possess  if 
the  first  lease  is  to  stand;  such  new  interest,  therefore,  being 
regarded  as  inconsistent  with,  and  destructive  of,  the  lessee's 
former  estate  (n).  The  principle  propounded  in  the  late  case 
of  Lyon  t^.  Beed  (o)  has  already  been  noticed. 

But  there  will  be  no  surrender  if  lessee  for  years  take  a 
grant  of  a  rent-charge  out  of  the  same  lands  for  life,  or  with- 
out limiting  the  period  of  its  commencement ;  or  if  a  lessee 
for  life  take  a  grant  for  years ;  for  in  .each  case  he  may  have 
the  benefit  of  the  rent  after  the  determination  of  the  estate 
in  the  land  {p).  So,  according  to  Tanfield,  J.,  if  a  man  pos- 
sessed of  Black  Acre  and  other  lands  in  D.,  let  Black  Acre 
for  twenty-one  years,  and  the  next  day  let  [to  the  same 
person]  all  his  lands  in  D.  for  ten  years,  it  is  not  a  surrender 
of  Black  Acre ;  but  amounts  to  a  lease  of  all  the  other  lands, 
which  may  well  stand  with  the  former  lease  (g). 

So,  acceptance  of  the  equitable  interest  in  a  lease  made  to 
a  friend  as  a  trustee  will  not  work  a  surrender  of  a  former 


(k)  Anon.  4  Leon.  SO.  pL  83.  (n)  Ive's  caae,  6  Go.  11,  b. 

(0  Plowd.  107,  b.  (o)  Lyon  v.  Reed,  ante,  p.  505  of 

(m)  MeUows  v.  May,  Gro.  Eliz.  874 ;  this  volume. 

S.  C.  Mo.  636.    Gybbe,  or  Gybson,  v.  (p)  Gybbe,  or  Gybson,  v.  Seari,  Gro. 

Searl,  Gro.  Jao.  176-7.    Lyon  v.  Reed,  Jac.  176-7.    2  RoL  Ab.  496.  pL  15. 

13  MeecL  &  WeL  285.  306.  (q)  Ibid.;  and  Gro.  Jac.  84. 
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lease  held  by  cestui  que  trust  (r). '  And^  in  like  manner^  the 
lessee's  acceptance  of  an  office  collateral  to  the  lands  demised; 
as  by  a  lessee  of  a  park^  of  the  office  of  park-keeper;  or  by 
lessee  for  years  of  a  manor,  of  the  office  of  surveyor,  bailiff, 
or  steward  thereof;  will  not  effect  a  surrender  by  operation 
oflaw(«). 

And,  on  the  same  principle,  if  a  lessor  make  a  feoffment, 
and  appoint  the  lessee  his  attorney  to  deliver  seisin ;  it  is  not 
any  surrender,  as  the  livery  is  made  by  the  lessee  in  his  offi- 
cial capacity  (/)• 

In  cases  of  surrender  by  operation  of  law,  it  must  be  under-  \ ' 

stood  that  the  lessee  takes  the  actual  interest  contracted  for  \ , 

j 

under  the  second  lease ;  for  it  is  settled,  in  opposition  to  some 
early  cases  {u) ;  that  the  acceptance  of  a  new  lease  which  is  void, 
will  not  effect  an  extinguishment  of  the  one  previously  sub-  || 
sisting(t;).  And,  accordingly,  where  a  lessee  for  years  under 
the  Crown  took  a  new  lease  for  years  of  the  same  estate,  which 
was  void  for  want  of  a  recital  of  the  former  lease,  it  was  held 
that  the  former  was  not  surrendered  {a) .  So,  where  one  seised 
in  fee  granted  a  lease  for  ninety-nine  years,  and  having  in  the 
interim  made  a  settlement,  and  taken  back  an  estate  for  life 
only,  granted,  previously  to  the  determination  of  the  former, 
a  new  lease  for  ninety-nine  years,  to  the  same  lessee,  who  was 
not  informed  of  the  settlement,  and  then  died,  the  court 
heldy  that  the  latter  did  not  annul  the  former ;  as  it  would 
be  inconsistent  with  the  intention  of  the  parties  to   the 


\ 


(r)  Gie  V.  Rider,  1  Sid.  75;  S.  C, 
nom.  Jay  v.  Ryder,  1  Keb.  285. 

(«)  Ibid. 

(0  Ibid.     1  Dy.  88,  b.  marg. 

(It)  Wbitley  v.  Gough,  2  Dy/.UO,  b. 
Mellows  V,  May,  Cro.  Eliz.  873;  S.  C. 
Mo.  636.  Corbet* 0  case,  3  Dy.  280,  a. 
And  see  Brewster  v.  Parrot,  Cro.  Eliz. 
264. 

(v)  Baker  v.  WUlonghby,  dted,  Hutt 
105.  Lloyde  v.  Gregory,  W.  Jo.  405; 
8.  C.  Cro.  Car.  502.  Watt  v.  May- 
dewell,  HaU.  104-5;  S.  C.  Lit.  279. 
Wilson  V.  Sewell,  4  Bnrr.  1975;  S.  C. 


1  W.  Blao.  617.  DaTison  dem.  Brom- 
ley V.  Stanley,  4  Burr.  2210.  Roe  dem. 
Earl  of  Berkeley  v.  The  Archbishop 
of  York,  6  East,  86;  S.  C.  2  Smith,  166. 
Hamerton  v.  Stead,  3  Bam.  &  Cres. 
481;  S.  C.  5  Dow.  Sl  Ry.  206.  Doe 
dem.  Bishop  of  Rochester  v.  Bridges, 
1  Bam.  &  AdoL  847.  Lowther  v.  Troy, 

1  Irish  Term  Rep.  192.  198. 

(x)  Harris  v.  Wing,  3  Leon.  242; 
S.  C,  nom.  Wing  v.  Harris,  Cro.  Eliz. 
231;  cited,  Cro.  Car.  198;  Mo.  415; 

2  Rol.  70.  As  to  Crown  leasee,  see 
ante,  Vol.  1,  p.  184. 
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contract^  that  an  invaHd  lease  should  be  substituted  for  a 
valid  one{y). 

So,  a  contract  by  a  tenant  firom  year  to  year  with  his  land- 
lord to  purchase  the  fee^  will  not  amount  to  a  surrender  by 
operation  of  law  of  the  existing  tenancy^  unless  the  tenants 
continuance  in  possession  be  clearly  referable  to  an  agreement 
for  holding  as  tenant  at  will  under  the  contract  {z).  If  the 
contract  be  conditional  to  purchase  only  provided  a  good  title 
be  made  out^  and  to  pay  the  purchase-money  when  that  shall 
have  been  done^  and  the  estate  conveyed^  there  is  no  room 
for  impljring  any  agreement  as  tenant  at  will  in  the  meantime^ 
the  effect  of  which  would  be  absolutely  to  surrender  the  ex- 
isting term^  whilst  it  would  be  uncertain  whether  the  purchase 
would  be  completed  or  not  (a). 

So^  an  agreement  for  a  new  lease  will  not  put  an  end  to  a 
former  tenancy^  unless  a  new  tenancy  be  actually  created. 
But  if  a  tenant  from  year  to  year  agree  during  a  current  year 
to  take  a  lease  of  the  premises  jointly  with  another^  and  he 
and  his  co-tenant  actually  enter^  and  enjoy  the  property ;  this 
joint  occupation,  coupled  with  the  agreement,  will  operate  as 
a  surrender  in  law  of  the  separate  tenancy  (6). 

It  is,  however,  to  be  observed,  that,  with  regard  to  actual 
surrender  by  deed,  a  different  rule  prevails.  In  a  late  case  {c), 
a  }>arty  holding  a  lease  for  lives  under  the  Bishop  of  Rochester, 
by  deed  poll,  dated  21st  September,  1811,  surrendered  it  to 
the  bishop^s  successor,  to  the  intent  that  the  estate  might 
merge,  and  the  bishop  be  enabled  to  make  a  new  lease  to  the 
same  lessee  for  two  of  the  old  lives,  and  one  new  one,  the 
third  old  life  having  expired.  On  the  24th  of  the  same  month, 
the  bishop,  as  well  in  consideration  of  the  sunrender  oi  the 
former  lease,  as  for  other  good  causes,  granted  a  new  lease 

(y)  Davieon  dem.  Bromley  i^.  Stan-     Cres.  478;  S.  C.  5  Dow.  A  Ry.  20€. 
ley,  4  Burr.  2210.  Jay  v,  Ryder,  1  Keb.  285;  S.  C, 


(e)    Doe   dem.   Gray  i^.   Stanion,  Gie«.  Rider,  1  Sid.  75;and  Pon7,or 

1  Meefi.  &  Wei.  695;  S.  C.  1  Tyrw.  A  Pory,  or  Perryn,  «.  Allen,  Cro.  Slis. 

Gnk  1065.  173;  S.  C.  1  Leon.  903;  Ow.  97. 

(a)  Ibid.  (€)  Doedem.TheBiBb<^ofRodieB- 

(6)  Hamerton  v.  Stead,  3  Bam.  A  ter  v.  Bridges,  1  Bam.  A  AdoL  847. 
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accordingly^  wliich,  however^  in  consequence  of  its  not  con- 
forming to  the  provisions  of  the  hind-tax  acts^  was  avoided  by 
the  next  succeeding  bishop.  Under  these  circumstances^  the 
court  held^  that  the  first  lease  was  not  revived  by  the  avoid- 
ance of  the  second*  The  surrender  of  the  prior  lease  (said 
Lord  Tenterden)  was  by  a  deed  under  seal :  a  surrender^  there- 
fore^ in  fEU^t ;  and  none  of  the  doctrine  on  the  subject  of  sur- 
renders by  implication  of  law  being  applicable  to  the  subject. 

So^  where  a  lease  was  granted  for  the  consideration  of  the 
surrender  of  a  former  one^  ^'  and  which  is  hereby  surrendered 
accordingly/'  and  a  sum  of  money^  it  iq>pears  to  have  been 
held^  that  the  surrender  was  perfect,  though  the  second  lease 
was  defeated  as  a  defective  exercise  of  a  power  of  leasing  («Q. 

Thus  it  is  to  be  noted,  as  Lord  Coke  says  (e),  that  a  sur- 
render in  law  is  in  some  cases  of  greater  force  than  a  surrender 
in  deed:  as  if  a  man  make  a  lease  for  years  to  begin  at 
Michaelmas  next,  this  fixture  interest  cannot  be  surrendered, 
because  there  is  no  reversion  wherein  it  may  drown;  but  by 
a  surrender  in  law  it  may  be  drowned ;  as  if  the  lessee  before 
Michaelmas  take  a  new  lease  for  years,  either  to  begin  pre- 
sently, or  at  Michaelmas,  this  is  a  surrender  in  law  of  the 
former  lease.  Fortior  et  aqtUor  est  disposUio  legis  qnam 
homims.  And,  for  the  like  reason,  a  concurrent  lease  can 
only  be  surrendered  by  operation  of  law  (/). 

The  third  section  of  the  Statute  of  Uses  {g)  contains  an  ex- 
press saving  ''  to  all  and  singular  those  persons  and  their  heirs 
which  be,  or  hereafter  shall  be,  seised  to  any  use,  all  such 
former  right,  title,  entry,  interest,  possession,  rents,  customs, 
services,  and  action,  as  they  or  any  of  them  might  have  had 
to  his  or  their  own  proper  use  in  or  to  any  manors,  lands, 
tenements,  rents,  or  hereditaments,  whereof  they  be,  or  here- 
after shall  be,  seised  to  any  other  use,''  as  if  the  act  had  never 


((Q  Doe  dem.  Earl  of  Egremont  v.  111;  S.  C.  7  Dow.  &  Ry.  487. 

Forwood,  3  Q.  B.  627.  (/)   Ibid.    Wilaon  v,  Sewell,   W. 

{t)  Co.  Lit  338,  a.    6  Co.  69,  b.  Blac.  617.  626;  S.  C.  4  Burr.  1975. 

10  Co.  67,  b.    4  Leon.  38.    Boe  dem.  C^)  27  Hen.  8.  c  10. 
Rawlings  v.  Walker,  5  Bam.  &  Cres. 
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been  made.  And  it  was  accordingly  determined,  that  if  a 
feoffment  were  made,  or  a  fine  levied  to  a  lessee  to  uses  {h) ; 
or  if  he  were  made  tenant  to  the  preecipe  for  suffering  a  com- 
mon recovery  (i) ;  his  term  would  not  be  destroyed.  But  even 
before  this  statute  was  passed,  if  a  termor  for  years  was 
enfeoffed  to  uses,  Equity  would  not  compel  him  to  execute 
the  estate  so  as  to  deprive  himself  of  his  term  (A;). 

Sir  William  Blackstone  states,  that,  in  order  to  give  effect 
to  a  merger,  the  term  and  reversion  must  come  to  one  and  the 
same  person  in  one  and  the  same  right;  else,  if  the  firediold 
be  in  his  own  right,  and  he  has  a  term  in  right  of  another^ 
in  outer  droit,  there  is  no  merger  (Q ;  and  we  also  find  in 
Coke,  that  a  man  cannot  have  a  term  for  years  in  his  own 
right,  and  a  freehold  in  atUer  droit  to  consist  together  (m) ; 
but  the  authorities  dted  by  those  learned  commentators  do 
not  justify  positions  so  general.  The  examples  given  by 
them  prove  that  in  particular  instances  a  mei^r  will  not 
take  place,  but  no  more.  The  cases  on  the  subject  are 
all  of  ancient  date,  and  very  contradictory.  According  to 
one  in  Leonard  (n),  and  another  in  Qodbolt  (o),  if  a  man 
possessed  of  a  term  for  years  in  right  of  his  wife  purcluue 
the  fee,  the  term  will  be  extinguished;  for  the  husband  hath 
done  an  act  which  destroys  the  term ;  sdl.,  the  purchase. 

But  the  later  decisions  in  Yong  v.  Radford  (p),  and  Cage, 
Grage,  or  Gray,  v.  Acton  (9),  are  opposed  to  this  doctrine,  as 
the  husband  holds  the  term  in  one  right,  and  the  reversion 
in  another.     The  difference  of  the  right,  said  the  Chief 


(h)  Ferrers  V.  Fermor,  Cro.  Jac.  643; 
S.  C.^  nom.  Farrowes  v.  Farmer,  2  Rol. 
245.  1  Vent  195.  280.  Cheyne's 
case.  Mo.  196;  S.  C.  2  And.  192;  cited, 
7  Co.  19,  b.  20,  a.;  88.  [39].  Winch, 
106.109.117.    T.  Raym.148. 

(0  Ibid.  Fountain  v.  Coke,  1  Mod. 
107.  Howv.  Stile,  Semb.  S.C.,2Ley. 
126 ;  3  Keb.  283.  309.  430.  452.  Car- 
tor's  lessee  v.  Tasb,  Holt,  254;  S.  C. 
I  Salk.  241. 

(k)  Sugd.  Vend.  &  Purch.  773, 11th 
edit. 


(0  2  BU.  Com.  177. 

(m)  Co.  Lit.  338,  b.  And  see  Lord 
Kenyon's  remark  in  Webb  v.  Russell, 
3  Term  Rep.  401. 

(n)  Anon.  4  Leon.  37. 

(o)  Grodb.  2,  per  Dyer  and  Manwood. 
And  see  Downing  v.  Seymour,  Cro. 
Kliz.  912. 

(p)  Yong  V.  Radford,  Hob.  8. 

(q)  Cage,  Gage,  or  Gray,  v,  Acton, 
1  Ld.  Raym.  520;  S.  C.  Salk.  326;  Com. 
69. 
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Justice  in  the  last-named  case^  hinders  an  extinguishment^ 
because  a  third  person  is  concerned^  and  may  be  prejudiced^ 
which  cannot  be  by  act  of  law. 

Jenkins  states  that  if  a  man  possessed  of  a  term  for  years 
marry  a  woman  who  is  the  owner  of  the  reversion,  the  term 
is  extinct  (r).  .But  both  Coke(«),  and  Blackstone  (/),  state 
the  reverse, 

Jenkins  also  states  that  if  a  husband  has  a  term  for  years, 
and  his  ynl^e  pvrchases  the  reversion,  the  term  is  extinct  (tt). 
Volenti  rum  fit  injuria. 

But  elsewhere  it  appears  that  if  a  husband  make  a  lease  for 
years,  and  the  wife  of  the  lessor  purchase  it,  the  term  will  not 
be  merged  {x). 

It  seems  to  be  admitted  by  all  that  if  he  have  a  term  for 
years  in  his  own  right,  and  the  fee  descend  on  his  wife  after 
marriage,  there  will  be  no  merger  (y). 

On  the  other  hand,  we  find  that  if  a  woman  possessed  of  a 
term  for  years  marry  the  reversioner,  the  term  will  not  be 
extinct,  but  may  survive  to  the  woman ;  for  here  it  is  not  the 
act  of  the  husband,  but  the  act  of  law  {z). 

Further,  it  has  been  held,  that  a  term  for  years  vested  in  a 
feme  sole  as  executrix  cannot  be  merged  by  her  marriage  with 
the  reversioner  (a) ;  nor  by  the  descent  of  the  inheritance  on 
her;  for  it  cannot  be  extinct  by  act  in  law,  or  of  the  law  (A). 

But  where  the  executor  purchases  the  reversion,  there  is 
some  diversity  among  the  cases.  Dyer  declared  ((?),  that  the 
term  was  determined :  in  Owen's  case  {d)^  cited  above,  it  is 
said,  perhaps  the  term  will  be  merged;  and  in  one  of  earlier 


(r)  Jenk.  Cent  78,  case  38,  2iid 
Gent 

(«)  Co.  lit  338,  b. 

(0  2  Bla.  Com.  177.  And  see 
Liehden  v.  Winsmore,  2  RoL  472^ 

(ft)  Jenk.  Cent  73,  case  38.  And 
see  Anon.  Mo.  171.  pL  804. 

(a;)  Braeebridge  v.  Cook,  Plowd.  416. 
Anon.  Mo.  171.  pi.  804. 

(y)  Piatt  V.  Sleap,  Cro.  Jac.  275; 
a  C.  I  Bulstr.  118.    Jenk.  Cent  73, 

VOL.  II.  L  L 


38. 
{z)  Jenk.  Cent.  73,  case  38.    Anon. 
4  Leon.  37.    Plowd.  418.    Godb.  2. 
(a)  Owen's  case,  Hetl.  36. 
(6)  Lee's  case,  3  Leon.  110. 

(c)  Anon.  4  Leon.  37.  Godb.  2. 
Bro.  Ab.  Surrender,  pL  52.  Bro.  Ab. 
Lease,  pi.  63.  And  see  Freem.  K.  B. 
289,  case  338. 

(d)  Owen's  case,  Hetl.  36. 
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date^  reported  by  Moore  (e),  where  a  feme  executrix  had  a 
term,  and  married,  and  her  hnsband  purchased  the  reyeraion, 
though  all  the  judges  held  that  the  term  was  extinct  as  to  the 
feme^  if  she  survived,  yet^  in  respect  of  strangers,  it  should  be 
accounted  aasets  in  her  hands.  While,  on  the  contrary,  in 
the  later  decision  of  Qage  v.  Acton  (/),  the  Chief  Justice 
said,  that  if  a  man  hath  a  term  as  executor,  and  purchases 
the  reversion,  this  is  no  extinguishment ;  because  he  hath  the 
term  in  one  right,  and  the  reversion  in  another.  The  diflPer- 
ence  (said  he)  of  the  right  hinders  an  extinguishment; 
because  a  third  person  is  concerned,  and  may  be  jaejudiced, 
which  cannot  be  by  act  of  law. 

These  are  all  the  cases  with  which  I  am  acquainted  on  the 
subject. 

Mr.  Preston,  in  his  learned  work  on  merger  {g),  has  entered 
into  an  elaborate  argument  to  prove,  that  ^'the  distinction 
really  established  by  the  cases  is  not,  generally,  that  there 
will  not  be  any  merger,  because  the  two  estates  are  held  in 
different  rights,  or  because  the  freehold  is  held  by  the  owner 
of  the  term  in  his  own  right,  and  the  tenn  in  amter  4rvU}  but 
only,  that  the  accession  of  one  estate  to  another  merely  by 
the  act  of  law,  as  by  marriage,  descent,  executorships  intes- 
tacy, &c.,  will  not  oocasion  a  m^-ger  of  one  estate  in  the 
other,  when  the  two  estates  are  hdd  in  different  rights;  while 
a  descait  of  the  inheritance  will  merge  a  term  which  a  person 
has  in  his  own  right  at  law,  tiiough  he  be  a  trustee  of  that 
term  ^'  (h) ;  ''but  that  as  often  as  a  person  is  the  owner  of  an 
estate  in  right  of  a  wife,  and  not  bdng  a  frediold,  or  in  right 
of  a  testator,  and  he  purchases  the  immediate  reversion  or 
remainder,  then,  with  the  concurrence  of  the  other  requisites 
which  are  essential  to  the  operation  of  the  doctrine  of  merger, 
the  estate  held  in  another  right  will  merge"  («).  It  is 
observable,  however,  whatever  weight  may  attach  to  the 

(e)  Anon.  Bfo.  64.  pi.  157.    Bro.  Ab.  Com.  67. 
Extingmshment,  pi.  54.    Anon.  DdL         (g)  3  ProBt  Cody.  273^  ette^  Sipd 

52.  pi.  25.  edit 

(/)  Cage,  Gage^  or  Gray,  v.  Acton,         (h)  3  Preat  Conr.  285. 
1  Ld.  Raym.  520;  S.  C.  1  Salk.  326;         (i)  8  Preat  Omr.  294-5. 
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opinion  of  so  distinguished  a  practitioner  as  Mr.  Preston^ 
that  the  cases  are  not  uniformly  consistent  with  the  distinc- 
tion contended  for.  I  shall  not  attempt  to  reconcile  them^ 
being  conyinced  that  nothing  short  of  modem  judicial  deci- 
sion can  redace  the  confusion  to  order* 

It  was  formerly  held  that  a  term  for  years  could  not  merge 
in  a  term  lor  years  {k),  and  Coke  expressly  says  that  one 
chattel  cannot  drown  in  another,  and  years  cannot  be  con- 
sumed in  years  (Q ;  but  no  doubt  now  exists  that  a  term 
for  years  in  possessicDi  may  mei^e  in  a  reversion  for  years, 
although  the  latter  be  of  shorter  duration  than  the  for- 
mer (m) ;  as  if  a  person  seised  in  fee  make  a  lease  for  twenty 
years,  and  afterwards  grant  the  reversion  to  a  stranger  for 
three  years,  it  is  clear  that  the  twenty  years  will  be  deter- 
mined by  union  with  the  reversion  of  three  {n). 

Whether  a  prior  term  for  years  will  merge  in  an  imme- 
diate remainder  for  years  perhaps  is  not  so  clear  (o). 

In  pleading  a  surrender,  it  is  usual  to  plead  it  as  a  sur- 
render of  the  tenements,  or  all  the  estate  therein;  but  a 
plea  by  the  party,  that  he  surrendered  the  lease,  cannot  bo 
demurred  to;  the  surrender  of  the  lease  implying  all  the 
lessee's  estate  and  interest  therein  (p). 

We  have  already  had  occasion  to  notice  the  effect  produced 
on  the  rights  and  obligations  of  the  tenancy  by  the  surrender 
or  merger  of  the  reversion  immediately  expectant  on  the 
lease,  and  the  remedy  applied  by  the  legislature.  It  is, 
therefore,  unnecessary  to  do  more  than  direct  the  reader^s 
attention  to  the  page  in  which  the  subject  is  discussed  {q). 


(A?)  Porry,  op  Pory,  v.  Allen,  Oo. 
Eliz.  173;  S.  C.  1  Leon.  303;  S.  C, 
noin«  Perryn  v.  Allen,  Ow.  97.  Willie 
V.  Whitewood,  1  Leon.  322. 

(0  Co.  Lit.  273,  b. 

(m)  Hughes  v.Roboiham,Cro.£liaB. 
302;  S.  C.  Poph.  30;  cited,  2  Vent 
326-7.  At  the  end  of  Popham's  report 
of  this  case  is  added,  ^  But  the  judges 
in  the  Exchequer  Chamber  reversed 
all  these  judgments  in  both  cases"; 
but  whether  these  words  signify  that 


the  judgment  in  the  principal  case  was 
reversed  is  not  quite  dear.  Croke^s 
report  contains  no  such  words.  Ste- 
phens V,  Bridges,  6  Madd.  66.  Burton 
V.  Barday,  7  Bing.  758;  S.  C.  5  Mo.  &, 
Pa.  785. 

(a)  Ibid. 

(o)  Co.  Lit  273,  b.  Shop.  Touch. 
341.    3Pxest.Conv.  201. 

(p)  Peto  V.  Pemberton,  Cro.  Car. 
10l;S.  C.  Lit.58.  82. 

(q)  Ante,  p.  394  of  this  volume. 
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Section  IV. — ^By  bankbuptct  or  insolvency. 

The  lessee^s  interest  may  also  be  determmed  before  its 
regular  expiration^  under  certain  conditions,  on  his  becoming 
bankmpt,  or  taking  the  benefit  of  the  acts  passed  for  the 
Telief«of  insolvent  debtors ;  but  this  subject  has  been  investi^ 
gated  in  another  part  of  our  work  (r). 

(r)  Ante,  pp.  433  &  453  of  ttuB  volume. 
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CHAPTER  n. 

OF  THE  DETERMINATION  OF  THE  LEASE  BY  EFFLUXION  OF 
TIME ;  AND  OF  THE  EFFECT  OF  HOLDING  OYER. 

TXTHERE  the  term  for  which  a  lease  has  been  granted 
expires  by  effluxion  of  time,  the  tenancy  under  it  is 
absolutely  dissolved  without  notice  for  the  purpose  by  either 
party  (a).  Each,  however,  still  remains  liable  on  his  covenants 
for  any  previously  committed  breach ;  the  covenants  as  to 
past  breaches  continuing  in  operation  notwithstanding  the 
determination  of  the  tenancy  (6). 

After  the  determination  of  the  term,  the  lessor  may  peace- 
ably re-enter  on  the  premises,  without  resorting  to  legal 
process  to  recover  possession  (c) ;  nor  can  the  tenant  main- 
tain trespass  against  him  for  such  entry  (d) ;  nor  distrain  his 
cattle  put  into  the  premises,  by  way  of  resuming  posses- 
sion (e).  The  lessor  may  even  break  open  the  house  to  get 
possession  after  the  expiration  of  his  tenant's  term,  provided 
no  one  be  in  possession  (/).  But  he  is  not  justified  in  forcibly 
expelling  the  tenant  himself,  or  any  of  his  family  (ff) ;  unless 


(a)  Doe  dem.  Tilt  v.  Stratton,  4  Bing. 
446;  S.  C.  3  Car.  &  Pa.  164;  1  Mo.  & 
Pa.  183.  Mesfienger  v.  Armstrong, 
I  Term  Rep.  53-4.  Right  dem.  Flower 
r.  Darby,  1  Term  Rep.  159.  162.  Doe 
dem.  Bromfidd  v.  Smith,  6  East,  530. 
Cobb  9.  Stokes,  8  East,  358. 

(fi)  James  v.  Landon,  Gro.  Eli2.  36. 
Hartehome  v.  Watson,  4  Bing.  N.  C. 
178;  a  C.  5  Soott,  506.  Harley  v. 
Kmg,2CromptMees.&:Ro8. 18.  See, 
as  to  debt  for  rent,  Walker's  case, 
8  Go.  23,  b.  Pemianf8case,3Co.65,a. 

(c)  Taunton  v.  Costar,  7  Term  Rep. 
431.    Tomer  «.  Meymott,  1  Bing.  158: 


S.  C.  J.  B.  7  Mo.  574.    Lacey  v.  Lear, 
Peake's  Add.  Cases,  210. 

(d)  Tnxner  V.  Meymott,  sap.  New- 
ton V.  Harland,  1  Scott's  N.  R.  474. 
490;  S.  C.  1  Man.  &  Gra.  644;  1  Am. 
152.  Lacey  t^.  Lear,  sap.  Wildbor  v, 
Rainforth,  8  Bam.  &  Cres.  4-6;  S.  C. 
2  Man.  &  Ry.  185. 

(e)  Taunton  v,  Costar,  sup. 

(/)  Hillary  V.  Gay,  6  Car.  &  Pa.  284. 
Newton  v.  Harhind,  1  Scott's  N.  R.  474. 
491;  S.  C.  1  Man.  &  Gra.  644;  1  Am. 
152;  Lacey  v,  Lear,  sup. 

(g)  Hillary  v.  Gay,  sup.  Newton  v, 
Harland,  sup. 
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expressly  authorised  to  do  so  by  a  proviso  for  re-entry  con- 
tained in  the  lease.  A  power  of  this  description  was  conferred 
on  the  lessor  in  a  case  before  noticed  (A). 

Without  re-entering  on  the  premises^  the  lessor  cannot 
maintain  trespass  against  his  lessee  holding  over  after  the 
expiration  of  the  term  (i). 

If,  at  the  expiration  of  the  term^  the  possession  of  the 
premises  be  retained  by  an  imder«tenant^  the  original  lessee 
will  remain  liable  to  the  lessor;  for  he  is  entitled  to  receiye 
the  absolute  possession  at  the  end  of  the  term.  But  it  may 
be  proved  that  he  has  accepted  the  under-tenant  as  his 
tenant^  in  which  case  the  lessee  will  be  absolved  from  further 
liability  (*). 

On  the  determination  of  agricultural  leases  by  effluxion  of 
time^  the  custom  of  the  country^  in  the  absence  of  an  express 
agreement  to  the  contrary^  regulates  the  terms  on  which  the 
lessee  may  quit  possession  (/) ;  but  the  custom  of  the  country 
yields  to  particular  agreement  (m). 

Accordingly,  where  a  lessee  covenanted  that  he  would  not 
during  the  term  carry  from  off  the  premises  any  hay,  straw, 
fodder,  &c. ;  but  would  yearly  spend  and  use  the  same  upon 
some  proper  part  thereof,  upon  pain  of  forfeiting  8/.  for  each 
load  carried  away;  and  would  also  at  all  times  during  the 
term  fold  his  flock  of  sheep  which  he  should  keep  upon  the 
premises,  upon  such  parts  where  the  same  had  been  usually 
folded,  upon  the  penalty  oif  3/.  a  time  for  every  time  that  the 
same  should  be  folded  off  from  the  premises ;  and  would  also 


(h)  Kavaiui^  «.  Gudge,  aale,  p.  345 
of  thia  Tolvme. 

(0  Plowd.  133.  136,  cites  22  E.  4. 
13»  14.  Bro.  TreBpaM,  365.  Trevil* 
lian  V.  Andrew,  5  Mod*  384.  Newton 
V.  Harbuid,  1  Sootft'0  N.  R.  474.  490; 
&  C.  1  Man.  &.  Gra.  644;  1  Am.  U2. 

(k)  Harding  v.  Crethom,  1  Esp.  57« 
And  see  Simpkin  v.  Aahuist,  4  Tyrw. 
781 ;  S.  C.  1  Crompt  Mees.  &  Boa.  261. 

(0  Webb  V,  Plummer,  2  Barn.  & 
Aid.  746.    Wigglesworth  v,  DaUiw)B| 


Dongl.201.  Senior  v.AnnitageyHolfs 
N.  P.  C.  197.  Holding  v.  Pigott» 
7  Bing.  465. 474;  S.C.  5  Mo.  &  P^  427 
Hutton  V.  Warren,  \  Mees.  &  Wei. 
466;  S.C.  1  Tyrw.  &  Gra.  646;  2Gale^ 
71.  Roberta  v.  Barker,  1  Crooq^.  & 
Mees.  808;  S.  C.  3  Tyrw.  945. 

(«»)  Webb  «.  Plnnuner,  sap.  Hold* 
ingv.  Pigotty  sop.  Hntton  «.  Waxnn, 
snp.  Senior  v.Axnitageysnp.  Bioberts 
V,  Barker,  sup. 
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in  the  last  year  of  the  tenn>  at  the  usual  time,  carry  all  the 
dung  and  manure  arising  on  the  premises  in  the  preceding 
year  to  such  parts  of  the  fallowed  lands  as  should  be  appointed 
by  the  lessor,  his  heirs  or  assigns,  or  the  next  succeeding 
tenant  or  tenants,  and  there  cast  the  same  into  a  mixen  or 
mixens,  he  and  they  paying  for  fallowing  such  land  and 
carrying  out  the  dung,  but  nothing  for  the  dung  itself,  and 
also  grass  in  the  ground,  and  for  thmshing  out  the  com,  as 
was  customary  between  a  tenant  coming  in  and  a  tenant 
going  out  of  a  farm ;  it  was  held,  that,  as  certain  payments 
were  specifically  directed  to  be  made  by  the  incoming  tenant, 
but  payment  for  foldage  was  not  mentioned,  the  custom  of 
the  country  which  gave  the  outgoing  tenant  a  compensation 
for  foldage  was  waived  (»), 

So,  where  a  tenant  held  under  the  terms  of  an  expired 
lease,  by  which  it  was  stipulated  that  the  lessee  on  quitting 
the  fSEorm  should  not  sell  or  take  away  the  manure  then  in  the 
fold^  but  should  leave  it  to  be  expended  on  the  land  by  the 
landlord,  or  his  suooeeding  tenant;  the  custom  of  the  country 
requiring  the  tenant  to  leave  the  manure  in  the  fold,  on 
payment  for  it  by  the  landlord  or  his  succeeding  tenant ;  it 
was  held  that  the  custom  was  controlled  by  the  express  stipu- 
lation ;  and  that  the  tenant,  on  quitting,  was  not  entitled  to 
be  paid  for  the  manure  (o). 

But  where  a  lessee  covenimted  to  spend  and  consume  three 
parts  in  four  of  the  hay  and  straw  arisiiig  from  the  glebe  land 
and  tithes  demised,  upon  the  land,  and  to  bestow  the  manure 
arising  therefrom  upon  the  land,  and  to  leave  such  part  of 
such  manure  as  should  not  be  so  bestowed,  at  the  determi- 
nation of  the  term,  upon  the  premises,  for  the  use  of  the 
lessor,  he  paying  a  reasonable  price  for  the  same;  the  custom 
of  the  country,  by  which  the  tenant  was  bound  to  cultivate 
the  farm  according  to  a  certain  course  of  husbandry,  and  was 
entitled,  on  quitting,  to  a  fair  allowance  for  seeds  and  labour 
on  the  arable  land,  and  was  bound  to  leave  the  manure  on 

(ft)  Webb  V.  Plummer,  2  Barn.  &  (o)  Roberts  v.  Barker,  I  Grompt  4t 
Aid.  746.  Mees.  808;  3.  C.  3  Tyrw.  945. 
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the  land^  if  the  landlord  chose  to  purchase  it^  waa  held  not  to 
be  excluded  (/>). 

If  a  lessee  under  a  lease  for  a  definite  term  of  years^ 
where  he  must  necessarily  know  the  duration  and  extent  of 
his  interest,  incur  expense  in  planting,  building,  or  otherwise 
improving  the  property,  he  can  neither  remove  the  trees  nor 
buildings,  except  in  certain  cases  founded  on  the  law  relating 
to  fixtures,  not  within  the  scope  of  this  work;  nor  claim 
compensation  firom  the  lessor  for  the  expenditure ;  nor  will 
Equity  preclude  the  reversioner  firom  availing  himself  of  his 
right,  although  he  may  have  permitted  the  improvements  to 
proceed  without  notice  or  interruption  to  the  lessee  (;).  It 
might  be  otherwise,  if  the  party  entitled  under  the  lease  acted 
under  a  misapprehension  that  the  estate  was  his  own,  and  the 
reversioner  viewed  their  progress  without  ^ving  notice  (r). 

In  one  case  («),  where  the  lessee  of  a  tenant  for  life,  appre- 
hending that  the  lessor  had  power  to  make  a  lease  for  a  term 
certain,  laid  out  great  sums  in  improvements,  and  the  rever- 
sioner allowed  the  lessee  to  proceed  without  giving  notice 
that  the  lessor  was  only  tenant  for  life ;  the  court  of  Chan- 
cery decreed  the  lessee  the  remainder  of  the  term,  after  the 
death  of  the  tenant  for  life. 

But  if  a  party  having  taken  a  lease  firom  another  who  has 
no  power  to  grant  it,  lay  out  money  in  improvements,  it 
seems  that  the  expenditure  will  not  be  a  lien  upon  the 
estate ;  but  that  the  lessee's  remedy  for  reimbursement,  in 
case  of  disturbance,  would  be  an  action  for  damages  under 
the  covenant  for  quiet  enjoyment  (0- 

Where,  however,  the  lessee  is  tenant  for  his  own  life,  or 
the  life  of  another,  and  necessarily  incapable  of  foretelling  the 
day  of  the  determination  of  his  lease,  and  he  or  the  cestui 
que  vie  dies,  his  personal  representative,  in  the  former  case, 


(p)  Hutton  V.  Warren,  1  Mees.  &         (r)  Ibid. 
Wei.  466;  S.  C.  1  Tyrw.  &  Gra.  646;         («)  Anon.  Bimb.  53.  Ani  see 

2  Gale,  71.  v.  Mackzetb,  Foir.  129. 

(q)   Attorney-General  v,   Foley,  1         (0  Waring  v.  Mackretb  Forr.  129. 

IMck.  366.  137. 
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and  he^  in  the  latter^  is  entitled  to  the  emblements,  notwith- 
standing the  determination  of  his  estate  («). 

By  holding  over  after  the  expiration  of  his  tenn,  the  lessee 
becomes  a  tenant  at  sufferance  (a»).  He  does  not  thereby 
necessarily  become  a  tenant  from  year  to  year  (y) ;  though 
such  a  holding,  accompanied  with  payment  of  rent,  or  other 
recognition  by  the  lessor  of  a  tenancy,  may  ripen  into  an 
estate  of  that  description  {z);  the  tenant,  in  the  absence  of 
evidence  to  the  contrary,  being  bound  by  the  terms  of  the 
expired  lease,  so  far  as  they  are  applicable  to  such  an 
estate  (a),  without  any  new  bargain  to  that  effect  between 
him  and  his  lessor  (4)  >  The  mere  payment  of  an  advanced 
rent  will  make  no  difference  (c).  And,  in  such  case,  the 
landlord  may  either  declare  in  assumpsit  on  the  implied 
promise  raised  by  the  continued  holding  (d) ;  or  maintain  an 
action  on  the  case,  declaring  specially  on  the  implied  agree- 
ment (e).    But  coTcnant  will  not  lie  (/). 

The  rule  is  applicable  alike  to  the  case  of  a  lease  for  years 
determining  by  effluxion  of  time,  and  of  a  lease  ending  by 
the  decease  of  the  lessor,  being  tenant  for  life  ovlj{ff);  though^ 


(«)  Co.  lit  65,  b.  Knevett  v.  Pool, 
Cro.  Eliz.  463. 

(x)  Plowd.  136.  Howard's  leseee  v. 
Sherwood,  Ale  A  Nap.  217.  Simpkin 
V.  AshuTBt,  4  Tyrw.  781 ;  S.  C.  1  Crompt. 
Me€8.  &  Ro8.  261. 

(y)  Waring  r.  King,  8  Mees.  &,  Wd. 

571. 

(z)  Hntton  «,  Warren,  1  Mees.  & 
WeL  466;  S.  C.  1  Tyrw.  &  Gra.  646; 
2  Gale,  71.  Biahop  «.  Howard,  2  Bam. 
&  Cres.  100;  S.  C.  3  Dow.  &  Ry.  293. 
I>oe  dem.  Tucker  v,  Morse,  1  Bam. 
&  Adol.  365.  Doe  dem.  C3alvert  v. 
Frowd,  4  Bing.  557;  S.  C.  1  Mo.  &  Pa. 
480.  Berrey  v.  Lindley,  4  Scott's  N.  R. 
61.  74;  S.  C.  3  Man.  &  Gra.  498. 

(a)  Digby«.  Atkinson,  4  Camp.  275. 
Doe  dem.  Casdeton  v.  Samuel,  5  Esp. 
173.  Doe  dem.  Rigge  v.  BeW,  5  Term 
Rep.  471.  Toiriano  v.  Young,  6  Car. 
&Pa.8.    Borastonv.  Green,  ISEast, 


71.  BeaTan  v.  Delahay,  1 H.  Bbe.  5. 8. 
Berrey  v.  Lindley,  sup.  Hntton  v* 
Warren,  1  Mees.  &  WeL  466;  S.  C. 
lTyrw.&Gni.646;2Gale,71.  Beale 
t^.  Sanders,  3  Bing.  N.  C.  850;  S.  C 
5  Scotty  58.  Johnson  v.  The  Church- 
wardens, &c.,  of  St  Peter  (Hereford), 
4  Adol.  &  £11. 520.  526;  S.  C.  4  Ner. 
&Man.  106;lHar.&WoL720.  Doe 
dem.  Thon^son  v.  Amey,  12  Adol.  & 
£11  476,  480;  S.C.  4  Per.&  Day.  177. 
Doe  dem.  Monck  v.  Geekie^  5  Q.  B.  84 1. 

(6)  Torriano  v.  Young,  sup. 

(e)  Digby  «.  Atkinson,  4  Campb.  275. 
Doe  dem.  Monck  v.  Geekie,  5  Q.  B.  841 . 

(d)  Digby  v,  Atkinson,  sup. 

(e)  Kimpton  v.  £ve,  2  Yes.  &  B. 
349.  353. 

(/)  Ibid. 

(g)  Roe  dem.  Jordan  v.  Ward,  1 H. 
Blac.  97. 
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in  the  case  of  an  eataie  determinable  on  Uvea,  a  part^  holding 
over  is  by  an  act  of  Queen  Anne  (A)  adjudged  to  be  a  tres- 
passer;  and  tbe  party  entitled  may  lecoyer  in  damages  the 
fhn  value  of  the  profits  received  during  the  wrongful  pos- 
session. 

Whether  both  of  two  joint-lessees  are  liable^  in  an  action 
for  use  and  occupation^  for  the  holding  over  of  the  one  with- 
out the  assent,  of  the  other^  does  not  appear  to  be  settled  (t). 

The  disadvantageous  position  of  a  lessor  on  the  determina- 
tion of  the  interest  of  a  refimctoiy  lessee  has  repeatedly  been 
the  subject  of  legislative  consideration ;    and  means  less 
costly  and  more  expeditious  than  the  ordiuary  process  of 
ejectment  have  been  provided  for  recovering  possession  of 
the  tenements  demised^  as  well  as  an  ample  pecnniaiy  com- 
pensation for  the  contumacious  holding  over;  and  we  find 
that  it  was  enacted  early  in  the  reign  of  King  George  the 
Second  {k),  that  in  case  any  tenant  oor  tenants  for  any  term 
of  life^  lives,  or  years,  or  other  person  or  persons  who  should 
come  into  possession  of  any  lands,  tenements,  or  heredita- 
ments, by^  from,  or  under,  or  by  collusion  with,  such  tenant 
or  tenants^  should  wilfully  hold  over  any  lands,  tenements, 
or  hereditaments,  after  the  determinatian  of  such  term  or 
terms,  and  after  demand  made^  and  notice  in  writing  given, 
for  delivering  the  possession  thereof  by  his  or  their  landlords 
or  lessors,  or  the  person  or  persons  to  whom  the  remainder 
or  reversion  of  such  lands,  tenements,  or  hereditaments 
should  belong,  his  or  their  agent  or  agents  thereunto  law- 
fully authorised;    then  and  in  such  case  such  person  or 
persons  so  holding  over  should,  for  and  during  the  time  he, 
she,  and  they  should  so  hold  over,  or  keep  the  person  or  per* 
sons  entitled  out  of  possession  of  the  said  lands,  tenements, 
or  hereditaments,  as  therein  aforesaid,  pay  to  the  person  or 
persons  so  kept  out  of  possession,  their  executors,  adminis- 
trators, or  assigns,  at  the  rate  of  double  the  yearly  value  of 


(Ji)  6  Anne,  c.  18.  s.  5.  WeL  816. 

(0  Tancred  v.  Christy,  12  Mees.  &         {h)  4  Geo.  2.  c.  28.  ».  1. 
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the  lands,  tenaoaents,  and  hereditamentB  ao  delmned,  far  so 
long  time  as  the  same  should  be  detained,  to  be  leeorefed  in 
any  of  His  Majesty's  Courts  of  Record,  by  action  of  debt, 
whereunto  the  defendant  or  defendants  should  be  obliged 
to  give  special  bail;  against  the  recovering  of  which  said 
penalty  there  should  be  no  relief  in  Equity. 

It  has  been  held  that  a  weekly  tenancy  is  not  within  the 
act  ({) ;  but  whether  a  quarterly  holding  is,  does  not  appear 
to  haTe  been  determined.  In  the  case  just  cited  (m).  Lord 
EUenborough  said,  that  he  did  not  remember  any  instance  of 
a  tenantfor  a  less  time  than  a  year  being  held  within  it.  In 
a  more  recent  case  (n),  where  the  point  was  incidentally 
noticed,  but  did  not  call  for  a  decision,  it  was  called  a  grave 
question  (o). 

If  the  tenant  hold  over  under  a  fair,  though  mistaken, 
claim  of  title,  and  not  contumaciously,  he  is  not  liable  to  an 
action  for  double  yearly  value  under  the  statute  (jp). 

The  notice  in  writing  required  by  the  act  may  be  given  to 
the  tenant  before  the  expiration  of  his  term  {q) ;  or  at  any 
time  afterwards,  unless  the  landlord  has  done  any  act  to 
recognize  the  oontinuance  of  the  tenancy  (r) ;  and  is  in  itself 
a  sufficient  demand  under  the  act  («). 

If  the  notice  be  given  to  a  feme  sole,  and  she  afterwards 
marry,  no  new  notice  need  be  given  to  her  husband,  or  demand 
made  upon  him  (t)* 

A  tenant  for  a  term  of  three  years,  determinable  at  Whit^ 
suntide  1784  (u),  received  a  notice  from  his  lessor  to  quit  at 


(0  lioyd  V.  Roabee,  2  CASipb.  453. 
SulUyan  v.  Bishop,  2  Car.  &  Pa.  359. 

(m)  Lloyd  v,  Rosbee,  sup. 

(n)  WiUdnBonv.  HaU,4Se(itt,30l; 
S.  C.  3  Bing.  N.  C.  508. 

(o)  Per  Yaughan,  J.,  4  Scott,  336  ; 
3  Bing.  N.  C.  533. 

( j>)  Wright  If.  SaaHh,  5  Esp.  208. 

Iq)  Cuttiiig  V.  Derby,  2  W.  Blae. 
1075. 

(r)  Cobl>«.9tokeB,8£a0l,358.  And 
tee  Doe  dem.  Thomas  i^.  Held,  2  Dowl. 
Pr.  Ca.  542. 


(f)  WilkixiBonv.Ck>Uey,5Biirr.2694. 

(0  Lake  v.  Smith,  1  New  Eep.  174. 

(u)  In  argoment  for  the  defendant, 
it  was  stated  that  ha  had  taken  the 
premiseB  for  twenty-one  years,  deter- 
minable at  the  end  of  three  years, 
which  made  a  notice  to  quit  necessary 
before  an  ejectment  coold  be  brought, 
or  dooUe  rent  accroe.  This,  however, 
did  not  appear  from  the  ^dge's  report. 
'Hie  words  (2ott52e  fVMl  are  used  tiiTOTgh- 
out  the  report,  though  thuble  yeatly 
value  was,  no  doubt,  intended. 
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that  time ;  but,  holding  over^  he  received  on  the  3rd  of  June 
succeeding  the  expiration  of  his  term^  another  notice  to  quit 
at  the  Martinmas  following,  or  to  pay  double  rent.  It  was 
contended  that  the  second  notice  was  a  waiver  of  the  first, 
and  that  the  landlord  had  no  right  to  double  rent  under  the 
first ;  but  the  court  were  of  opinion  that  the  right  to  double 
rent  accrued  firom  the  expiration  of  the  first  notice  (or). 

One  tenant  in  common  may  maintain  an  action,  under 
4  Oeo.  2.  c.  28,  against  a  tenant  holding  over,  for  double 
yearly  value  (y) ;  but,  unless  there  be  a  joint  demise,  tenants 
in  common  of  the  reversion  cannot  join  in  such  action  {z). 

A  receiver  appointed  by  the  court  of  Chancery  in  a  suit 
against  an  executor,  under  whom  a  tenant  held,  was  held  to 
be  an  agent  lawfully  authorised  by  the  landlord,  under  the 
act  (a). 

In  a  late  case  (ft),  certain  trustees  entitled  to  the  legal 
reversion  of  the  defendants  term,  and  A.  K.  and  his  wife, 
who  were  the  beneficial  owners  of  the  reversion,  assigned 
that  reversion  to  the  plaintiffs  by  way  of  mortgage;  and,  by 
the  mortgage-deed,  A.  K.  and  his  wife,  with  the  approbation 
of  the  plaintiffs,  appointed  one  G.  to  be  the  receiver,  agent, 
and  attorney  of  the  said  A.  K.  and  wife,  to  receive  the 
rents  until  satisfaction  of  the  mortgage;  to  use  such  lawful 
remedies  for  recovering  the  rents  by  action,  suit,  distress,  or 
otherwise,  as  should  be  thought  expedient ;  to  give  notices  to 
tenants  to  quit ;  and  to  bring  ejectment  in  case  of  non-com- 
pliance, &c.,  as  folly  as  the  said  A.  K.  and  his  wife  might 
have  done ;  and  it  was  held,  on  the  authority  of  Wilkinson 
V.  CoUey(c),  that  G.  was  an  agent  lawfully  authorised  to 
give  the  notice  required  by  the  statute  of  4  Qeo,  2.  c.  28. 
s.  1,  so  as  to  make  the  defendant  liable  in  double  value  for 
holding  over. 

(x)  Meaoengerv.  Armstrong,]  Term  (a)   IK^Udiiaoii  v.  Collej,  5  Bmr. 

R^.53»  And  see  Doe  dem.  BfatthewB  2694. 

V.  Jftckflon,  I  DongL  175.  (&)  Poole  v,  Warren,  8  AdoL  ft  £11. 

(y)  Cuttingv.  Derby,2  W.BbM!.  1075.  582;  S.  C.  3  Nev.  &  Per.  693w 

(z)  Wilkinflon  v.  Hall,  1  Bing.  N.  C.  (c)  5  Burr.  2694. 

713;S.C.l  Scott,  675. 
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The  doable  animal  value  is  payable  only  from  the  land- 
lord's notice  and  demand ;  and  if  he  give  such  notice  and 
make  such  demand  in  the  middle  of  a  quarter^  he  cannot 
recover  any  rent  for  the  fraction  of  the  quarter  intervening 
between  the  determination  of  the  former  holdings  and  the 
notice  and  demand^  upon  an  implied  tenancy  with  reference 
to  that  holding  (d). 

An  action  of  debt  for  doable  yearly  value  under  this  statute 
may  be  maintained  by  a  landlord  against  the  tenant  after 
the  landlord's  recovery  of  possession  by  ejectment  (e). 

To  remedy  the  inconveniences  occasioned  by  tenants  retain- 
ing possession  of  the  premises  demised  after  giving  their 
landlords  notice  to  quit^  it  was  enacted  (/),  that^  in  case  any 
tenant  should  give  notice  of  his  intention  to  quit  at  a  time 
mentioned  in  such  notice^  and  should  not  accordingly  deliver 
up  the  possession  of  the  premises  at  the  time  in  such  notice 
contained ;  then  the  said  tenant  should  firom  thenceforward 
pay  to  the  landlord  double  the  rent  or  sum  which  he  should 
otherwise  have  paid^  to  be  levied^  sued  for^  and  recovered  at 
the  same  time^  and  in  the  same  manner,  as  the  single  rent  or 
sum  before  the  giving  such  notice  could  be  levied,  sued  for, 
or  recovered ;  and  that  such  double  rent  or  sum  should  con- 
tinue to  be  paid  during  all  the  time  such  tenant  should 
continue  in  possession. 

The  laws  being  still  insufficient  to  prevent  the  losses  of  land- 
lords by  the  unlawful  holding  over  of  lands  and  tenements, 
an  act  of  King  G^ige  the  Fourth  (^)  provided  (A),  that  where 
the  term  or  interest  of  any  tenant  then  or  thereafter  holding, 
under  a  lease  or  agreement  In  writing,  any  lands,  tenements^ 
or  hereditaments,  for  any  term  or  number  of  years  certain,  or 
firom  year  to  year,  should  have  expired,  or  been  determined 
either  by  the  landlord  or  tenant  by  regular  notice  to  quit, 
and  such  tenant,  or  any  one  holding  or  claiming  by  or  under 


(<i)  Cobb  V.  Stokefl»  8  EMt»  358.  (/)  11  Geo.  2.  c.  Id.  8.  18. 

(€)  Sonkby  p.  Neving,  9  East,  310.  (ff)  1  G«o.4.  e.87.   Andsee  11  Geo. 

And  tee  Doe  dem.  Cheny  «.  Batten,  4.  &  1  W.  4.  c.  70.  m.  36.  37.  38. 

Cowp.  243;  &  note  (a),  9  East,  314.  (h)  Sect  1. 
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him,  should  refiiBe  to  dehyer  up  pomessioa  accordingljr,  after 
lawful  demand  in  writing  made  and  aigned  hj  the  landloid, 
or  his  agents  and  serred  personally  upon^  or  left  at  the 
dwelling-house  or  usual  place  of  abode  o^  such  tenant  or 
person,  and  the  landlcid  should  thereupon  proceed  by  action 
of  qectment  for  therecorery  of  possession,  it  should  be  lawful 
for  him  at  the  foot  of  the  declaration  to  address  a  notice  to 
such  tenant  or  person,  requiring  him  to  appear  in  the  court 
in  which  the  action  should  ha^e  been  comm^H)ed,  on  the 
first  day  of  the  term  then  next  following,  or  if  the  action 
should  be  brought  in  Wales,  or  in  the  Ck>unties  Palatine  of 
Chester  (i),  Lancaster,  or  Durham,  respectively,  then  on  the 
first  day  of  the  then  next  session  or  assizes,  or  at  the 
court  day  or  other  usual  period  for  appearance  to  process 
then  next  following  (as  the  case  might  be),  there  to  be  made 
defiendant,  and  to  find  such  bail,  if  ordered  by  the  court,  and 
for  such  purposes  as  were  thereinafter  next  specified;  and 
upon  the  f^pearance  of  the  party  at  the  day  prescribed,  or,  in 
case  of  non-aq[ipearanee,  on  making  the  usual  afiS.dsyit  of 
serrice  of  declaration  and  notice,  it  should  be  lawful  for  the 
landlord,  producing  the  lease  or  agreement,  or  some  counter- 
part or  dupbcate,  and  proving  the  execution  of  the  same  by 
affidavit,  and  npon  affidavit  that  the  premises  had  been 
actually  enjoyed  under  such  lease  or  agreement,  and  that  the 
interest  of  the  tenant  had  expired,  or  been  detenmned  by 
regular  notice  to  quit,  as  the  case  might  be,  and  that  posses- 
sion had  been  lawfully  demanded  in  manner  therein  aforesaid, 
to  move  the  court  for  a  rule  for  such  tenant  or  person  to  show 
cause,  within  a  time  to  be  fixed  by  the  court  on  a  considera- 
tion of  tiie  situation  of  the  premises,  why  such  tenant  or 
person,  upon  being  admitted  defendant,  beside  Altering  into 


(fl  B7   1  W.  4.    c  70.  8.  14p  aU  bcriain  tfa^reo^  and  ako  of  (Im  jvdgw 

the   power,   anthority,  and   juriadio-  of  the  courta  of  Greftt  Seeaioiia  both  in 

tion,  of  the  court  of  aeaaion  of  the  law  and  equity,  in  the  principaKty  of 

County  Palatine  of  (Sieatar,  and  of  the  Waka^  hwve  been  aboliahed.    And  by 


judges  thereof,  and  of  the  oourt  of     aeetionB  19  &  aO,aamiwoagatab6bdd 
Exchequer  of  the  aaid  County  Palaitine,     in  Cheater  and  Wafea. 


and  of  the  cbamberhun  and  Tiee-cham- 


Ch.  IL]  BT  effluxion  of  TIMl : HOLDING  OTIB.  627 

the  oommoD  rule,  and  giving  the  oommoit  undertaking, 
should  not  nndertake^  in  case  a  Terdict  should  pass  for  the 
plaintiff^  to  give  the  phuntiff  a  judgment,  to  be  enfcered  up 
against  the  real  defendant,  of  the  term  next  preceding  the 
time  of  trial,  or  if  the  adaon  should  be  brought  in  Wales,  or 
in  die  countieB  palatine  respectively  (ifc),  then  of  the  session, 
assises,  or  court-day,  (as  the  case  might  be,)  at  which  the 
trial  should  be  had,  and  alao  why  he  should  not  enter  into  a 
recognusanoe  by  himself  and  two  sufficient  sureties,  in  a 
reasonable  sum,  conditioned  to  pay  the  costs  and  damages 
whidi  should  be  recovered  by  the  plainti£F  in  the  action;  and 
that  it  should  be  lawful  for  the  court,  iipon  cause  shown,  or 
upon  affidavit  of  the  service  of  the  role  in  case  no  cause 
should  be  shown,  to  make  the  same  absolute  in  the  whole  or 
in  part,  and  to  order  such  tmant  or  person,  within  a  time  to 
be  fixed,  upon  a  consideration  of  all  the  circiunrtaxices,  to 
give  such  undertakings,  and  find  such  bail,  with  such  condi- 
tions, and  in  such  manner,  as  should  be  specified  in  the  said 
rule,  or  such  part  of  the  same  so  made  absolute ;  and  that  in 
case  the  party  dionld  ne^ect  or  refiose  so  to  do,  and  should 
lay  no  ground  to  induce  the  oourt  to  enlarge  the  time  for 
obeying  tiie  same,  then,  upon  affidavit  of  the  service  of  such 
order,  an  absolute  rule  should  be  made  ftur  entering  up 
judgment  for  the  plaintiff. 

The  8rd  section  provided,  that,  in  all  cases  in  whidi  such 
undertaking  should  have  been  given,  and  security  found,  if 
upon  the  trial  a  verdict  should  pass  far  the  plaintiff,  but  it 
should  appear  to  the  judge  before  whom  the  same  shoidd 
have  been  had,  that  the  finding  of  tiie  jury  was  contrary  to 
die  evidence,  or  duEt  the  damages  given  were  excessive,  it 
should  be  lawful  for  the  judge  to  order  the  execution  of  the 
judgment  to  be  stayed  absdutdiy  till  the  fifth  day  of  the 
term  then  next  following,  or  till  the  next  session,  assises,  or 
court-day,  (as  the  case  might  be,)  which  order  the  judge 
should  in  all  other  cases  make  upon  the  requisition  of  the 

(k)  See  note  last  page. 
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defendant^  in  case  he  should  forthwith  undertake  to  find^  and 
on  condition  that  within  four  days  from  the  day  of  the  trials 
he  should  actually  find  security^  by  the  recognizance  of  him- 
self and  two  sufficient  sureties  in  such  reasonable  sum  as  the 
judge  should  direct,  conditioned  not  to  commit  any  waste,  or 
act  in  the  nature  of  waste,  or  other  wilful  damage,  and  not 
to  seU  or  carry  off  any  standing  crops,  hay,  straw,  or  manure, 
produced  or  made  (if  any)  upon  the  premises,  and  which 
might  happen  to  be  thereupon,  from  the  day  on  which  the 
verdict  shoidd  have  been  given  to  the  day  on  which  execution 
should  finally  be  made  upon  the  judgment;  or  the  same  be 
set  aside,  as  the  case  might  be. 

Sect.  6  enacted,  that  in  all  cases  wherein  the  landlord  should 
elect  to  proceed  in  ejectment  under  the  provisions  therein- 
before contained,  and  the  tenant  should  have  found  bail,  as 
ordered  by  the  court,  then,  if  the  landlord  upon  the  trial  of 
the  cause  should  be  nonsuited,  or  a  verdict  pass  against  him 
upon  the  merits  of  the  case,  there  should  be  judgment  against 
him  with  double  costs. 

Sect.  7  provided,  that  nothing  in  the  act  contained  should 
be  construed  to  prejudice  or  affect  any  right  of  action  or 
remedy  which  landlords  then  already  possessed  in  any  of  the 
cases  thereinbefore  provided  for. 

In  order  to  bring  a  case  within  the  provisions  of  the  first 
section  of  this  act,  there  must  be  a  lease  or  agreement  in 
writing,  the  words  ^'  under  a  lease  or  agreement  in  writing  " 
being  applicable  to  the  whole  sentence,  and  not  confined  to 
the  case  of  a  tenant  holding  for  a  number  of  years  certain  (/). 

A  demise  in  writing  for  the  period  of  three  months,  being 
a  term  certain,  is  within  the  act,  which  embraces  the  term  or 
interest  of  any  tenant  holding  under  a  lease  or  agreement  in 
writing  any  lands,  &c.,  for  any  certain  term  whatever  (m). 
But  as  the  first  section  of  the  act  applies  only  to  cases  where 


(0  Doe  dem.  Earl  of  Bradford  v.  And  see  Lloyd  v.  Roebee,  2  Ounpb. 

Roe,  5  Bam.  &  Aid.  770.  453-4.    Simpkm  «.  Adnirsty  4  Tyrw. 

(m)  Doedem.PhiUip8v.Roe,5  Bam.  781-8;  S.  C.  1  Crompt.  Meea.  &  Rot. 

&.  Aid.  766;  S.  C.  1  Dow.  &  Ry.  433.  261. 
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the  holding  is  for  any  term  or  number  of  years  certain^  or 
from  year  to  year^  a  lease  for  years  determinable  on  lives  is 
not  within  its  operation  {n). 

The  statute  has  no  application  unless  the  term  has  expired 
by  effluxion  of  time^  or  been  determined  by  a  regular  notice 
to  quit  (o).  And^  therefore^  where  a  tenant  for  a  term  of 
years  gave  notice  of  his  intention  to  quit  during  the  continu« 
ance  of  his  term^  and  the  notice  was  accepted  by  the  landlord ; 
but  when  the  notice  was  expired^  the  tenant  refused  to  deliver 
up  possession^  it  was  clearly  held^  that  the  landlord  was  not 
entitled  to  the  benefit  of  its  provisions  {p). 

So^  where  a  lessee  assigned  his  term  to  trustees  for  the 
benefit  of  his  creditors^  and  the  trustees  finally  surrendered 
it  to  the  landlord;  and  the  lessee^  who^  with  his  family^  had 
been  allowed  by  the  trustees  to  continue  in  possession, 
refused  to  deliver  it  up  to  the  landlord,  it  was  held,  on  the 
authority  of  Doe  dem.  Cardigan  v.  Roe  {g),  that  the  statute 
had  no  application  (r). 

According  to  an  anonymous  case,  E.  T.  2  Geo.  4  {s),  the 
notice  addressed  to  the  tenant  at  the  foot  of  the  declaration 
in  ejectment  ought  to  proceed  firom  the  landlord  himself, 
and  ought  to  be  in  addition  to  the  ordinary  notice.  But  in 
a  later  case  (/),  where  the  notice  was  regularly  in  the  name  of, 
and  signed  by,  the  lessor  of  the  plaintifiT,  the  court  said, 
that,  even  if  it  were  signed  by  a  wrong  name,  the  rule  for 
entering  up  judgment  against  the  casual  ejector  might  be 
drawn  up.  And  still  more  recently  it  has  been  held(t«),  that 
a  notice,  signed,  ''A.  B.  agent  for  the  plaintiff  is  sufficient. 

The  affidavit  in  support  of  an  application  for  a  rule  under 


(n)  Doe  dem.  Pemberton  «.  Roe,  &  Adol.  922;  S.  C.  1  DowL  Pr.  Ca.  US. 

7  Barn.  &  Ores.  2.  (t)  Anon.  I  Dow.   &  Rj.  4S5,  n. 

(o)  Doedem.CArd]giuiv.Roe,lDow.  And  see  Doe  dem.  Watson  v.  Roe, 

&  Ry.  540.    Doe  dem.  Tindal  v.  Roe,  5  Dowl.  Pr.  Ca.  389. 

2Baxii.&  AdoL922;S.C.  IDowlPr.  (0  Goodtitle  dem.  The    Duke    of 

Ca.  143.  Norfolk  v.  Notitle,  5  Bam.  &  Aid.  849. 

(p)  Doe  dem.  Cardigan  v.  Roe,  Bap.  (t»)  Doe  dem.  Beard  v.  Roe,  1  Mees. 

(q)  Snp.  &  Wei.  360. 

(r)  Doe  dem.  Tindal  9.  Roe,  2  Bam. 

VOL.  II.                                        M  M 
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the  act  should  show^  in  the  ease  of  a  tenaney  fix>m  year  to 
year^  that  the  tenancy  was  determined  by  a  r^ular  notice  to 
quit.  It  would  be  better  to  state  when  the  notice  was  given  {x) . 
An  affidavit  merely  stating  that  the  tenancy  was  determined 
''  by  a  certain  notice  to  quit  given  to  the  defendant/^  was 
held  to  be  insufficient  (f/). 

A  notice  to  the  tenant  to  deliver  up  peaceable  possession 
of  the  premises^  his  interest  having  expired^  is  not  invalidated 
by  the  addition  of  a  threat  in  it^  that^  in  default  thereof^  the 
landlord  will  forthwith  proceed  by  action  of  ejectment  (z). 

The  operation  of  the  act  is  not  excluded  by  the  drcmn- 
stance  of  the  landlord  being  the  original  lessee,  and  the 
tenant  in  possession  his  sub-lessee  (a). 

If,  after  the  expiration  of  a  lease,  the  lessee  hold  over  as 
tenant  firom  year  to  year,  the  landlord  is  not  entitled  to  the 
benefit  of  the  statute  of  1  Gteo.  4.  c.  87,  without  a  previous 
determination  of  the  new  tenancy  by  a  proper  notice  to 
quit  {b), 

A  still  more  summary  remedy  in  tenancies  of  small  value  has 
been  provided  by  two  acts  of  the  present  reign  {e),  the  former 
of  which  enacted  {d),  that  when  and  so  soon  as  the  term  or 
interest  of  the  tenant  of  any  house,  land,  or  other  corporeal 
hereditaments,  held  by  him  at  will,  or  for  any  term  not  exceed- 
ing seven  years,  either  without  being  liable  to  the  payment  of 
any  rent,  or  at  a  rent  not  exceeding  the  rate  of  20/.  a  year, 
and  upon  which  no  fine  should  have  been  reserved  or  made 
payable,  should  have  ended,  or  should  have  been  duly  deter- 
mined by  a  legal  notice  to  quit,  or  otherwise,  and  such 
tenant,  or  (if  such  tenant  should  not  actually  occupy  the 
premises,  or  only  occupy  a  part  thereof,)  any  person  by  whom 
the  same  or  any  part  thereof  should  be  then  actually  occupied. 


(x)  Doe  dem.   Topping  v.  Boast,  Pr.  Ca.  213. 

7  DowL  Pr.  G».  487.  (()    Doe   dem.  ThomM   v.   Field, 

Of)  Ibid.  2  Dowl.  Pr.  Ca.  542. 

(z)  Doe  dem.  Marquifl  of  An^eeey  (c)  1  &  2  Vict,  c  74 ;  and  9  ft  10 

V,  Roe,  2  DowL  ft  Ry.  565.  Vict  c.  95. 

(a)  Doe  dem.  Watts 9.  Roe,5  Dowl.  (d)  Sect  1  of  1  ft  2  Viet  c  74. 
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should  neglect  or  refuse  to  quit  and  deliver  up  possession  of 
the  premises^  or  of  such  part  thereof  respectively,  it  should 
be  lawful  for  the  landlord  of  the  said  premises,  or  his  agent, 
to  cause  the  person  so  neglecting  or  refusing  to  quit  and 
deliver  up  possession  to  be  served  (in  the  manner  thereinafter 
mentioned)  with  a  written  notice,  in  the  form  set  forth  in 
the  schedule  to  the  act  {e),  signed  by  the  said  landlord,  or  his 
agent,  of  his  intention  to  proceed  to  recover  possession  under 
the  authority  and  according  to  the  mode  prescribed  in  the 
act ;  and  that  if  the  tenant  or  occupier  should  not  thereupon 
appear  at  the  time  and  place  appointed,  and  show  to  the 
satisfaction  of  the  justices  thereinafter  mentioned  reasonable 
cause  why  possession  should  not  be  given  under  the  provi- 
sions of  the  act,  and  should  still  neglect  or  refuse  to  deliver 
up  possession  of  the  premises,  or  of  such  part  thereof,  of 
which  he  should  then  be  in  possession,  to  the  said  landlord 
or  his  agent,  it  should  be  lawful  for  such  landlord  or  agent 
to  give  to  such  justices  proof  of  the  holding,  and  of  the  end 
or  other  determination  of  the  tenancy,  with  the  time  or 
manner  thereof,  and  where  the  title  of  the  landlord  had 
accrued  since  the  letting  of  the  premises,  the  right  by  which 
he  should  claim  the  possession,  and  upon  proof  of  service  of 
the  notice,  and  of  the  neglect  or  refusal  of  the  tenant  or 
occupier,  as  the  case  might  be,  it  should  be  lawful  for  the 
justices  acting  for  the  district,  division,  or  place,  within  which 
the  said  premises,  or  any  part  thereof,  should  be  situate,  in 
Petty  Sessions  assembled,  or  any  two  of  them,  to  issue  a 
warrant  under  their  hands  and  seals  to  the  constables  and 
peace  officers  of  the  district,  division,  or  place,  within  which 
the  said  premises,  or  any  part  thereof,  should  be  situate, 
commanding  them,  within  a  period  to  be  therein  named,  not 
less  than  twenty-one,  nor  more  than  thirty,  clear  days  firom 
the  date  of  such  warrant,  to  enter  (by  force  if  needful)  into 
the  premises,  and  give  possession  of  the  same  to  such  land- 
lord or  agent :  Provided  always,  that  entry  upon  any  such 

(e)  The  fonn  will  be  foirnd  in  the  Appendix  to  this  work. 

M  M  ^ 


532  OF  THE  DETERMINATION  OF  THE  LEASE  [Pabt  VII. 

warrant  should  not  be  made  on  a  Sunday^  Good  Friday^  or 
Christmas  Day^  or  at  any  time  except  between  the  hours  of 
nine  in  the  morning  and  four  in  the  afternoon :  Provided 
also^  that  nothing  therein  contained  should  be  deemed  to 
protect  any  person  on  whose  application^  and  to  whom^  any 
such  wdrrant  should  be  granted^  from  any  action  which 
might  be  brought  against  him  by  any  such  tenant  or  occupier^ 
for  or  in  respect  of  such  entry  and  taking  possession,  where 
such  person  should  not  at  the  time  of  granting  the  same  have 
lawful  right  to  the  possession  of  the  same  premises :  Provided 
also^  that  nothing  therein  contained  should  affect  any  rights 
to  which  any  person  might  be  entitled  as  outgoing  tenant  by 
the  custom  of  the  country  or  otherwise. 

Sect.  2.  That  such  notice  of  application  intended  to  be 
made  under  the  act  might  be  served  either  personally^  or  by 
leaving  the  same  with  some  person  being  in^  and  apparently 
residing  at^  the  place  of  abode  of  the  persons  so  holding  over, 
and  that  the  person  serving  the  same  should  read  over  the 
same  to  the  person  served^  or  with  whom  the  same  should  be 
left^  and  explain  the  purport  and  intent  thereof:  Provided 
that  if  the  person  so  holding  over  could  not  be  founds  and 
the  place  of  abode  of  such  person  should  either  not  be  known 
or  admission  thereto  could  not  be  obtained  for  serving  such 
summons^  the  posting  up  of  the  said  summons  on  some  con- 
spicuous part  of  the  premises  so  held  over  should  be  deemed 
to  be  good  service  upon  such  person. 

Sect.  3.  That  in  every  case  in  which  the  person  to  whom 
any  such  warrant  should  be  granted  should  not  at  the  time 
of  granting  the  same  have  lawful  right  to  the  possession  of 
the  premises^  the  obtaining  of  any  such  warrant  should  be 
deemed  a  trespass  by  him  against  the  tenant  or  occupier  of 
the  premises^  although  no  entry  should  be  made  by  virtue  of 
the  warrant;  and  that  in  case  any  such  tenant  or  occupier 
would  become  bound  with  two  sureties  as  thereinafter  pro* 
vided^  to  be  approved  of  by  the  said  justices^  in  such  sum  as 
to  them  should  seem  reasonable^  regard  being  had  to  the 
value  of  the  premises^  and  to  the  probable  costs  of  an  action. 
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to  sue  the  person  to  whom  such  warrant  should  be  granted^ 
with  effect  and  without  delay^  and  to  pay  all  the  costs  of  the 
proceeding  in  such  action  in  case  a  verdict  should  pass  for 
the  defendant^  or  the  plaintiff  should  discontinue  or  not 
prosecute  his  action,  or  become  nonsuit  therein,  execution,  of 
the  warrant  should  be  delayed  until  judgment  should  have 
been  given  in  such  action  of  trespass;  and  that  if,  upon  the 
trial  of  such  action  of  trespass,  a  verdict  should  pass  for  the 
plaintiff,  such  verdict  and  judgment  thereupon  should  super- 
sede the  warrant  so  granted,  and .  the  plaintiff  should  be 
entitled  to  double  costs  in  the  said  action  of  trespass. 

Sect.  4.  That  every  such  bond  as  thereinbefore  mentioned 
should  be  made  to  the  said  landlord  or  his  agent,  at  the  costs 
of  such  landlord  or  agent,  and  should  be  approved  of  and 
signed  by  the  said  justices ;  and  that  if  the  bond  so  taken 
should  be  forfeited,  or  if  upon  the  trial  of  the  action,  for 
securing  the  trial  of  which  such  bond  should  be  given,  the 
judge  by  whom  it  should  be  tried  should  not  endorse  upon 
the  record  in  court  that  the  condition  of  the  bond  had  been 
fulfiUed,  the  party  to  whom  the  bond  should  have  been  so 
made  might  bring  an  action,  and  recover  thereon :  Provided 
always,  that  the  court  where  such  action .  as  therein  last 
aforesaid  should  be  brought  might,  by  a  rule  of  court,  give 
such  relief  to  the  parties  upon  such  bond  as  might  be  agree- 
able to  justice,  and  that  such  rule  should  have  the  nature 
and  effect  of  a  defeazance  to  such  bond. 

Sect.  5.  That  it  should  not  be  lawful  to  bring  any  action 
or  prosecution  against  the  said  justices  by  whom  such  warrant 
should  have  been  issued,  or  against  any  constable  or  peace- 
officer  by  whom  such  warrant  might  be  executed,  for  issuing 
such  warrant  or  executing  the  same  respectively,  by  reason 
that  the  person  on  whose  application  the  same  should  be 
granted  had  not  lawful  right  to  the  possession  of  the  premises. 

Sect.  6.  That  where  the  landlord  at  the  time  of  applying 
for  such  warrant  should  have  lawful  right  to  the  possession 
of  the  premises,  or  of  the  part  thereof,  so  held  over,  neither 
the  said  landlord,  nor  his  agent,  nor  any  other  person  acting 


534  OF  THE  DETERMINATION  OF  THE  LEASE  [Pabt  VII. 

in  his  behalf^  should  be  deemed  to  be  a  trespasser  by  reason 
merely  of  any  irregularity  or  informality  in  the  mode  of  pro- 
ceeding for  obtaining  possession  under  the  authority  of  the 
act ;  but  that  the  party  aggrieved  mighty  if  he  should  think 
fit^  bring  an  action  on  the  case  for  such  irregularity  or  infor- 
mality^ in  which  the  damage  alleged  to  be  sustained  thereby 
should  be  specially  laid^  and  might  recover  full  satisfaction  for 
such  special  damage^  with  costs  of  suit :  Provided^  that  if  the 
special  damage  so  laid  should  not  be  proved^  the  defendant 
should  be  entitled  to  a  verdict,  and  that  if  proved,  but  assessed 
by  the  jury  at  any  sum  not  exceeding  five  shillings,  the  plain- 
tiff should  recover  no  more  costs  than  damages,  unless  the 
judge  before  whom  the  trial  should  have  been  held  should  cer- 
tify upon  the  back  of  the  record  that  in  his  opinion  full  costs 
ought  to  be  allowed. 

In  construing  the  act,  the  word  prenmes  is  to  be  taken 
to  signify  lands,  houses,  or  other  corporeal  hereditaments;  the 
term  landlord  is  to  be  understood  as  signifying  the  person 
entitled  to  the  immediate  reversion  of  the  premises,  or,  if  the 
property  be  held  in  joint  tenancy,  coparcenary,  or  tenancy  in 
common,  then,  as  signifying  any  one  of  the  persons  entitled  to 
such  reversion;  and  the  word  agent  is  to  be  taken  to  signify 
any  person  usually  employed  by  the  landlord  in  the  letting 
of  the  premises,  or  in  the  collection  of  the  rents  thereof,  or 
specially  authorised  to  act  in  the  particular  matter  by  writing 
under  the  hand  of  such  landlord  (/). 

The  latter  of  the  acts  above  referred  to,  being  the  act,  just 
come  into  operation,  for  the  more  easy  recovery  of  small  debts 
and  demands  in  England  (^),  contains  provisions  similar  to 
those  of  1  &  2  Vict.  c.  74 ;  but  the  differences  in  the  detail 
and  practical  working  of  it  require  a  full  statement  of  the 
clauses  applicable  to  the  subject  before  us. 

Section  122  provides,  that  when  and  so  soon  as  the  tenn 
and  interest  of  the  tenant  of  any  house,  land,  or  other  corpo- 
real hereditament,  where  the  value  of  the  premises,  or  the 

(/)  Sect.  7.  (g)  9&}0  Vict.  c.  95. 
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rent  payable  in  respect  of  such  tenancy^  did  not  exceed  the 
sum  of  50/.  by  the  year^  and  upon  which  no  fine  shall  have 
been  paid^  shall  have  ended,  or  shall  have  been  duly  deter- 
mined by  a  l^al  notice  to  quit,  and  such  tenant,  or  if  such 
tenant  do  not  actually  occupy  the  premises,  or  occupy  only 
a  part  thereof,  any  person  by  whom  the  same  or  any  part 
thereof  shall  be  then  actually  occupied,  shall  neglect  or  refuse 
to  quit  and  deUver  up  possession  of  the  premises,  or  of  such 
part  thereof  respectively,  it  shall  be  lawful  for  the  landlord 
or  his  agent  to  enter  a  plaint  in  the  county  court  to  be 
holden  under  this  act,  and  thereupon  a  summons  shall  issue 
to  the  person  so  neglecting  or  refusing;  and  if  the  tenant 
or  occupier  shall  not  thereupon  appear  at  the  time  and  place 
appointed,  and  show  cause  to  the  contrary,  and  shall  still 
neglect  or  refuse  to  deliver  up  possession  of  the  premises,  or 
of  such  part  thereof  of  which  he  is  then  in  possession,  to  the 
said  landlord  or  his  agent,  it  shall  be  lawfiil  for  such  landlord 
or  agent  to  give  to  the  court  proof  of  the  holding,  and  of  the 
end  or  other  determination  of  the  tenancy,  with  the  time  or 
maimer  thereof;  and,  where  the  title  of  the  landlord  has 
accrued  since  the  letting  of  the  premises,  the  right  by  which 
he  claims  the  possession ;  and  upon  proof  of  service  of  the 
summons,  and  of  the  neglect  or  refusal  of  the  tenant  or  occu- 
pier, as  the  case  may  be,  it  shall  be  lawful  for  the  judge  to 
issue  a  warrant  under  the  seal  of  the  court  to  any  bailiff  of 
the  court,  requiring  and  authorising  him,  within  a  period  to 
be  therein  named,  not  less  than  seven  or  more  than  ten  clear 
days  from  the  date  of  such  warrant,  to  give  possession  of  the 
premises  to  such  landlord  or  agent;  and  such  warrant  shall 
be  a  sufficient  warrant  to  the  said  bailiff  to  enter  upon  the 
premises,  with  such  assistants  as  he  shall  deem  necessary, 
and  to  give  possession  accordingly :  Provided  always,  that 
entry  upon  any  such  warrant  shall  not  be  made  on  a  Sunday, 
Qood  Friday,  or  Christmas  Day,  or  at  any  time  except  between 
the  hours  of  nine  in  the  morning  and  four  in  the  afternoon : 
Provided  also,  that  nothing  herein  contained  shall  be  deemed 
to  protect  any  person  by  whom  any  such  warrant  shall  be 
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sued  out  of  the  county  court  fi*oin  any  action  which  may  be 
brought  against  him  by  any  such  tenant  or  occupier  for  or  in 
respect  of  such  entry  and  taking  possession  where  such  person 
had  not^  at  the  time  of  suing  out  the  same  as  aforesaid^  hiwfnl 
right  to  the  possession  of  the  same  premises. 

Section  123  enacts^  That  such  summons  as  last  aforesaid 
may  be  served  either  personally,  or  by  leaving  the  same  with 
some  person  being  in,  and  apparently  residing  at,  the  place 
of  abode  of  the  person  or  persons  so  holding  over  as  afore- 
said :  Provided,  that  if  the  person  or  persons  so  holding  over, 
or  any  or  either  of  them,  cannot  be  found,  and  the  place  of 
abode  of  such  person  or  persons  shall  either  not  be  known, 
or  admission  thereto  cannot  be  obtained  for  serving  such 
summons,  the  posting  of  the  said  summons  on  some  conspi- 
cuous part  of  the  premises  so  held  over  shall  be  deemed  to 
be  good  service  upon  such  person  or  persons  respectively. 

Section  124.  That  it  shall  not  be  lawful  to  bring  any 
action  or  prosecution  against  the  judge,  or  against  the  derk 
of  the  court,  by  whom  such  warrant  as  aforesaid  shall  have 
been  issued,  or  against  any  bailiff  or  other  person  by  whom 
such  warrant  may  be  executed,  or  summons  affixed,  for  issuing 
such  warrant,  or  executing  the  same  respectively,  or  affixing 
such  summons,  by  reason  that  the  person  by  whom  the  same 
shall  be  sued  out  had  not  lawful  right  to  the  possession  of 
the  premises. 

Section  125.  That  where  the  landlord  at  the  time  of  apply- 
ing for  such  warrant  as  aforesaid  had  lawful  right  to  the 
possession  of  the  premises,  or  of  the  part  thereof,  so  held  over 
as  aforesaid,  neither  the  said  landlord,  nor  his  agent,  nor  any 
other  person  acting  in  his  behalf,  shall  be  deemed  to  be  a 
trespasser  by  reason  merely  of  any  irregularity  or  infoilnality 
in  the  mode  of  proceeding  for  obtaining  possession  under  the 
authority  of  this  act ;  but  the  party  aggrieved  may,  if  he  think 
fit,  bring  an  action  on  the  case  for  such  irregularity  or  infor- 
mality, in  which  the  damage  alleged  to  be  sustained  thereby 
shall  be  specially  laid,  and  may  recover  full  satisfaction  for 
sucl  special  damage,  with  costs  of  suit :  Provided,  that  if  the 
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special  damage  so  laid  be  not  proved^  the  defendant  shall  be 
entitled  to  a  verdict^  and  that  if  proved^  but  assessed  by  the 
jury  at  any  smn  not  exceeding  5^.,  the  plaintiff  shall  recover 
no  more  costs  than  damages,  imless  the  judge  before  whom 
the  trial  shall  have  been  holden  shall  certify  that,  in  his 
opinion,  fiill  costs  ought  to  be  allowed. 

Section  126.  That  in  every  case  in  which  the  person  by 
whom  any  such  warrant  shall  be  sued  out  of  the  county  court 
had  not  at  the  time  of  suing  out  the  same  lawful  right  to  the 
possession  of  the  premises,  the  suing  out  of  any  such  warrant 
as  last  aforesaid  shall  be  deemed  a  trespass  by  him  against 
the  tenant  or  occupier  of  the  premises,  although  no  entry 
shall  be  made  by  virtue  of  the  warrant ;  and  in  case  any  such 
tenant  or  occupier  will  become  bound  with  two  sufficient 
sureties,  to  be  approved  by  the  derk  of  the  court,  in  such  sum 
as  to  the  judge  shall  seem  reasonable,  regard  being  had  to  the 
value  of  the  premises,  and  to  the  probable  costs  of  such 
action,  to  sue  the  person  by  whom  such  warrant  was  sued  out 
with  effect  and  without  delay,  and  to  pay  all  the  costs  of  the 
proceeding  in  such  action,  in  case  a  verdict  shall  pass  for 
the  defendant,  or  the  plaintiff  shall  discontinue  or  not  prose- 
cute his  action,  or  become  nonsuit  therein,  execution  upon 
the  warrant  shall  be  stayed  until  judgment  shall  have  been 
given  in  such  action  of  trespass ;  and  if  upon  the  trial  of  such 
action  of  trespass  a  verdict  shall  pass  for  the  plaintiff,  such 
verdict  and  judgment  thereupon  shall  supersede  the  said 
warrant. 

Section  127.  That  every  bond  given  on  the  removal  of  any 
action  out  of  the  county  court,  or  upon  staying  the  execution 
of  any  such  warrant  of  possession  as  aforesaid,  or  on  moving 
for  a  new  trial,  or  to  set  aside  a  verdict,  judgment,  or  nonsuit, 
shall  be  made  to  the  other  party  to  the  action  at  the  costs  of 
such  other  party,  and  shall  be  approved  by  the  judge,  and 
attested  under  the  seal  of  the  court ;  and  if  the  bond  so  taken 
be  forfeited,  or  if,  upon  the  proceeding  for  securing  which 
such  bond  was  given,  the  judge  before  whom  such  proceeding 
shall  be  had  shall  not  certify  upon  the  record  in  court  that 
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the  condition  of  the  bond  hath  been  fulfilled,  the  party  to 
whom  the  bond  shall  have  been  so  made  may  bring  an  action 
of  debt,  and  recover  thereon :  Provided  always,  that  the  court 
in  which  such  action  as  last  aforesaid  shall  be  brought  may 
by  a  rule  of  court  give  such  relief  to  the  parties  liable  upon 
such  bond  as  may  be  agreeable  to  justice  and  reason,  and 
such  rule  shall  have  the  nature  and  efPect  of  a  defeazance 
to  such  bond. 

In  the  construction  of  the  act  the  words  county  court 
shall  be  understood  to  mean  any  court  holden  under  the  act; 
and  the  words  landlord  and  agent  have  (A)  the  same  signifi- 
cation as  that  attached  to  them  by  the  7th  section  of  1  &  2 
Vict.  c.  74  (t). 

We  may  add,  that  by  an  act  of  Queen  Anne  {k),  after 
noticing  that  tenants  pur  autre  vie,  and  lessees  for  years  or 
at  will,  frequently  held  over  the  tenements  to  them  demised, 
after  the  determination  of  such  leases;  and  that  after  the 
determination  of  such,  or  any  other  leases,  no  distress  could 
by  law  be  made  for  any  arrears  of  rent  that  grew  due  on  such 
respective  leases  before  the  determination  thereof,  it  was 
enacted,  that  it  should  be  lawful  for  any  person  or  persons 
having  any  rent  in  arrear  or  due  upon  any  lease  for  life  or 
lives,  or  for  years,  or  at  will,  ended  or  determined,  to  distrain 
for  such  arrears  after  the  determination  of  the  said  respective 
leases,  in  the  same  manner  as  they  might  have  done  if  such 
lease  or  leases  had  not  been  ended  or  determined :  provided  (/) 
that  such  distress  should  be  made  within  the  space  of  six 
calendar  months  after  the  determination  of  such  lease,  and 
during  the  continuance  of  such  landlord's  title  or  interest, 
and  during  the  possession  of  the  tenant  from  whom  such 
arrears  became  due. 


(^)  Sect  142.  (Js)  8  Anne  o.  14.  s.  6. 

{%)  See  ante,  p.  534  of  this  volume.  (Q  Sect  7. 
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STAMPING,  AND  REGISTRATION  OF  LEASES ; 
AND  OF  INDORSEMENTS. 


CHAPTER  I. 

OF  THE  PREPARATION  OF  THE  LEASE  AND  COUNTERPART. 

TT  is  the  cnstom  for  the  lessor's  attomey  to  prepare  the^:^,  /^asui^c/^r^ 
^    lease  at  the  expense  of  the  lessee  (a).    But,  for  want  of^^^A^^^-^  ^"^ 
privity  between  them  in  the  absence  of  particular  agreement,  '^^'^       "^^^f*^ 
the  lessor's  attorney  has  no  claim  for  his  costs  upon  *^®'^^]^'^!^'      ju*.^,^ 
lessee  (i).    The  lessor  is  liable  in  the  first  instance,  and  ni^y  y^^r  /< 

recover  the  amount  firom  the  lessee  (c).     But  where  ^^  s.'^^^/.^^iA^jL^ 
parties  signed  an  agreement  for  a  lease,  in  the  presence  ofV^;^  A//^c^!f^ 
the  attomey  of  the  lessor;  and  it  was  provided  that  the  lease  4^  /'//<r^^-t..<^l^v'^ 
and  counterpart  should  be  prepared  by  such  attomey,  at  the^^^^/n^;^(^>w>^Ccy 
expense  of  the  lessee,  it  was  held  that  he  was  immediately/^SIc^^^k^LCf  ?^.^*'^<- 
liable  to  the  attomey,  who,  by  being  present  and  assenting/ *^/2u/^/a  <^t^o/uj 
was  deemed  to  be  in  the  same  position  as  if  he  had  put  his^^^^^^     qf  iZ/ajkji, 

(a)  GnsBell  v.  RobinBon,  8  Ring.         (5)  Ilnd.  HoUuv.ClaridgeyiTaunt.  ^cJ^^T, 

N.  C.  10;  8.  C.  3  Scott,  329.   Ex  parte  807.    Rigley  r.  Daykin,  2  Yo.  &  Jorv.  -  ^^  y      y^ 

Prickeit;  Mw  The  Dachew  of  Norfolk,  83.    Pratt  v.  Vizard,  5  Barn.  &  Adol/^™*     aJ^ 

3  Swaost  130.    Suiheriand  v.  Briggs,  808;  S.  C.  2  Nev.  &  Man.  455.  ^^^T^^  /r'^U^t4^ 

1  Hare,  26.  39.  (c)  Ibid.  /JLu  /^^    ^ 
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name  to  the  contract  (d).  And^  farther^  that  the  attome/s 
right  to  recover  was  not  defeated  by  the  death  of  the  intended 
lessor^  who  was  merely  tenant  for  life,  before  the  execution 
of  the  lease  (e). 

It  should  seem  that,  where  there  is  no  agreement  to  the 
contrary,  the  expense  of  the  counterpart  must  be  borne  by 
the  lessor  (/).  Where,  in  an  agreement  for  a  lease,  it  was 
provided,  that  if  the  lessee  should  be  desirous  to  take  a  lease 
of  the  premises,  the  landlord  would,  at  the  request  and  costs 
of  the  lessee,  grant  and  execute  to  him  a  lease  thereof;  and 
a  lease  was  accordingly  granted ;  it  was  held,  that  the  lessee 
was  not  bound  to  pay  for  the  counterpart  kept  by  the 
lessor  (^). 

If  an  agreement  provide  that  a  lease  shall  be  drawn,  pre- 
pared, and  executed,  by  and  between  the  contracting  parties, 
if  required  by  either  of  them,  at  the  sole  expense  of  the 
landlord,  without  further  context  to  explain  their  meaning, 
it  must  be  intended  that  the  lessor  is  to  prepare  it  also;  and 
it  is  not  necessary  for  the  intended  lessee  to  tender  a  lease 
for  execution  previously  to  the  commencement  of  an  action 
for  breach  of  the  agreement  (A). 


(<0  Webb  V.  Bhodesy  3  Bing.  N.  C.  1  Hare,  26.  39. 

372;  S.  C.  4  Scott,  497;  3  Hodg.  138.  (g)  Jennings  v.  Major,  sup. 

(e)  Ibid.  (A)  Price  v.  Williains,  1  Meee.  & 

(/)  Jennings  9.  Major,  8  Car.  &  Pa.  Wei.  6;  S.  C.  1  Tyrw.  &  Gra.  197; 

61.     But  see  Sutherland  v.  Briggs,  1  Gale,  362. 
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CHAPTER  11. 

OF  THE  CUSTODY  AND  PRODUCTION  OF  THE  LEASE  AND 

COUNTERPART. 

rxif  the  execution  of  the  lease  and  counterparty  the  former 
^  is  delivered  to  the  lessee;  the  latter^  to  the  lessor^  to 
whom  it  belongs  at  the  expiration  of  the  term  (a).  But  it 
has  been  a  question,  whether  the  lessor  or  lessee,  on  the 
determination  of  the  term,  is  entitled  to  the  custody  of  the 
lease.  We  find  in  Coke  (i),  that  if  a  man  take  a  lease  for 
years  of  his  own  land  by  deed  indented,  the  estoppel  doth 
not  continue  after  the  term  ended.  For  by  the  making  of 
the  lease,  the  estoppel  doth  grow ;  and,  consequently,  by  the 
end  of  the  lease  the  estoppel  determines ;  and  that  part  of 
the  indenture  which  belonged  to  the  lessee  doth  after  the 
term  ended  belong  to  the  lessor,  which  should  not  be  if  the 
estoppel  continued.  And  the  marginal  note  of  Manning  and 
Byland's  report  of  Plaxton  v.  Dare(c),  states,  in  general 
terms,  not  warranted  by  the  judgment  in  the  case,  that  the 
muniment  chest  of  the  lessor  and  his  assigns  is  the  proper 
custody  for  an  expired  lease. 

On  the  other  hand,  Buller,  J.,  expressed  an  opinion,  that 
after  the  expiration  of  a  lease,  the  lessee  was  entitled  to  it  in 
strictness  (d).  And  in  the  late  case  of  Hall  v.  Ball  (e),  it  was 
held  that  a  lessor  who  had  recovered  the  premises  in  eject- 

(a)  Jenk.  Cent  254,  case  46.    Doe  1  Man.  &  Ry.  297,  n.  (&);  and  Mo]e»- 

dem.  The  Eail  of  Egremont  v.  Palmer,  worth  v.  Howard,  2  CoL  V.  C.  145. 

3  Q.  B.  622.  ((Q  Rex.  v.  The  Inhabitants  of  North 

(5)  Co.  Lit  47,  b. ;  48,  a.   Rawlyna's  Bedbnm,  Cald.  452-7. 

case,  4  Co.  54,  a.  (0  Hallv.Ball,  8Scotf8N.R.577; 

(c)  Plaxton  V.  Dare,  5  Man.  &  Ry.  1 ;  S.  c.  8  Man.  &  Gra.  242. 
S.  C.  10  Bam.  &  Cres.  17.    See  also 
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ment  from  his  lessee,  for  a  forfeiture,  could  not  maintain 
trover  for  the  lease  against  a  party  with  whom  the  lessee  had 
deposited  it  as  a  security  for  a  debt.  The  language  of  the 
court,  however,  extended  to  the  question  as  between  a  lessor 
and  a  lessee.  "The  instrument,^'  said  Tindal,  C.  J.,  "for 
which  this  action  is  brought  was  executed  by  the  plaintiff  for 
the  use  and  the  security  of  the  lessee,  and  was  delivered  to 
him  absolutely;  the  lessee  at  the  same  time  executing  and 
delivering  in  like  manner  a  counterpart  to  the  plaintiff.  The 
primd  facie  inference  to  be  drawn  from  this  state  of  fietcts  is, 
that  the  property  in  the  indenture  of  lease  belongs  to  the 
lessee,  and  in  the  counterpart  to  the  lessor.  Now,  it  is 
impossible  to  fix  upon  any  precise  point  of  time  at  which  the 
lessee's  property  in  the  indenture  of  lease,  or  the  right  of  the 
lessee  to  keep  the  indenture  of  lease,  ceases  by  law,  unless  it 
be  the  time  when  the  term  created  by  the  lease  comes  to  an 
end,  either  by  effluxion  of  time,  or  by  forfeiture.  And,  as  it 
is  admitted  in  the  course  of  the  argument  that  the  right  of 
the  lessee  to  hold  the  indenture  of  lease  does  not  cease  imme- 
diately on  the  expiration  of  the  term,  as  he  still  may  have 
occasion  to  use  it  in  an  action  of  covenant  against  his  lessor; 
so  also  the  same  necessity  for  keeping  the  lease,  for  a  time 
at  least,  may  equally  exist  when  the  lease  expires  by  for- 
feiture.'' His  lordship  then  noticed  the  case  of  Plaxton  v. 
Dare,  and  said,  that  it  only  showed  that  the  custody  of  the 
lessor  was  a  custody  in  which  expired  leases  might  be  properly 
found,  according  to  the  usual  course ;  not  that  a  lessor  had  a 
right  to  claim  such  a  lease  from  the  lessee. 

It  will  be  seen  that  this  decision  does  not  reach  the  ques- 
tion, where  there  has  been  no  breach  of  covenant  on  the 
lessor's  part;  as  in  the  case  of  the  lessor  having  covenanted 
only  for  quiet  enjoyment,  and  the  lessee  having  had  undis- 
turbed possession  to  the  end  of  the  term ;  nor  does  it  appear 
by  what  limits  the  necessity  for  the  lessee's  keeping  the  lease 
for  a  time  at  least,  in  the  case  of  forfeiture,  is  to  be  bounded. 

If  only  one  part  of  a  lease  be  executed,  and  that  by  both 
parties,  the  lessee  who  has  the  custody  of  it  is  considered  a 
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trustee  for  the  lessor^  so  far  as  the  production  of  the  instru- 
ment is  concerned^  and  is  compellable  to  allow  him  to  inspect 

^^  (/)j  o'  ^V7  i^  ^^  1^  ^^'^  expense^  for  any  purpose  for 
which  it  may  be  required  (g) ;  even  for  the  purpose  of 
maintaining  an  action  of  ejectment  against  the  lessee  him- 
self (A).  In  Flood  V.  Wilson  {%),  the  court  of  E.  B.  in  Ireland 
ordered  that  the  lessee  should  produce  the  lease  upon  the 
trial;  but^  in  the  later  case  of  Doe  v.  Slight  above  referred 
to  {k),  Patteson,  J.^  who  consulted  the  other  judges^  said^ 
that  they  could  not  compel  the  lessee  to  produce  the  lease 
at  the  trial;  that  the,  plaintiff  would  give  him  notice  to 
produce  it. 

As  the  instrument  carries  on  the  fetce  of  it  notice  of  an 
implied  trust  to  produce  it  at  the  lessor's  request^  if  the  lessee 
assign  his  lease  by  way  of  mortgage^  the  lessor  may  insist  at 
law  on  an  inspection  and  a  copy  of  it^  in  order  to  maintain 
an  action  of  ejectment  for  a  forfeiture  (/) ;  and^  in  like 
manner^  may  enforce  its  production  in  equity^  together  with 
the  assignment^  in  aid  of  an  action  against  the  assignee  for  a 
breach  of  covenant^  although  the  mortgagor  be  not  made  a 
party  to  the  bill  (i»). 

So^  where  the  lessee  of  an  old  corporation  elected  to  pay 
an  increased  rent^  under  the  Municipal  Corporation  Act  {n), 
and  the  additional  consideration  was  accordingly  indorsed  on 
the  original  lease^  the  court  ordered  the  lessee  to  produce 
the  lease  and  indorsement,  and  to  allow  a  copy  of  the  indorse- 
ment to  be  taken,  for  the  purpose  of  drawing  the  declaration 
in  an  action  for  the  increased  rent ;  though  the  corporation 
had  one  part  of  the  lease;  the  lessee  being  considered  to  have 


(/)  Woodcock  v.Worthington,  2  Yo.  (k)  Sapr». 

&  Jerv.  4.    Doe  dem. v.  Slight^  (t)  Doe  dem.  Morris  v.  Roe,  1  Mees. 

1  DowL  Pr.  Ol  163.   Flood  v.  Wikon,  &  Wel.207;  S.C.  1  Tyrw.&Gra.545; 

Batty,  78.  1  Gale,  867. 

(g)  Doe  dem. v.  Slight,  sup.  (m)  Balls  v.  lAargrave,  8  Beav.  284. 

Flood  V.  Wilson,  sap.  448 ;  4  Beav.  1 1 9. 

{h)  Lessee    Conyers    v.    Greene,  (n)  5  &  6  W.  4.  c.  76.  s.  97.    And 

1  Cnwf.  A  Dix's  Abr.  266.  see  ante.  Vol  1,  p.  316. 

(»)  Sopra. . 
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put  the  indorsement  on  his  lease  for  the  benefit  of  both 
parties  (o). 

But  if  two  parts  be  interchangeably  executed,  a  party  who 
may  have  lost  his  part  cannot  compel  the  other  to  produce 
his  for  inspection  {p). 

Where  an  attorney  had  in  his  possession  an  agreement  for 
a  lease,  and  it  was  doubtful  whether  he  was  not  employed  by 
both  parties  in  drawing  it  up,  the  court  allowed  one  of  the 
parties  to  inspect,  and  take  a  copy  of  it  (9). 

(0)  The    Mayor    of    Arandel    v.  2  Yo.  &^  Jenr.  4. 

Holmee,  1  WiL  Wol.  &  Hodg.  313;  (q)  Ex  parte  Bretter,  I  Hanr.  & 

S.  C.  8  Dowl.  Pr.  Ok  118.  WoL  212. 

(p)    Woodcock     V.    Wortfaington, 


r 
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CHAPTER  III. 

OF  THE  STAMPING  OF  THE  LEASE  AND  COUNTERPART,  AND 
ALSO  OF  AGREEMENTS  FOR  LEASES. 

rpHE  stamp  duties  payable  in  respect  of  leases^  and  agree- 
ments  for  leases^  now  claim  onr  attention ;  and^  firsts  we 
may  notice  those  payable  in  respect  of  leases  by  the  Crown  (a) ; 
and,  secondly,  those  payable  on  demises  by  the  subject. 


Section  I. — As  to  the  Stamp  Duties  in  respect  op 

Leases  by  the  Crown. 

For  leases  or  tacks  of  lands,  &c.,  belonging  to  the  Monarch 
in  right  of  the  Crown,  or  otherwise,  the  Stamp  Act  {b)  refers 
to  the  title  Grant,  which  is  set  out  thus  : — 

Grant,  lease,  or  tack,  under  the  great  seal  of 
the  United  Kingdom  of  Great  Britain  and 
Ireland,  or  the  seal  of  the  Exchequer  in 
England,  or  the  seal  of  the  Duchy  or 
County  Palatine  of  Lancaster,  or  the  seal 
kept  and  used  in  Scotland  in  place  of  the 
Great  Seal  formerly  used  there;  or  under 
the  Privy  Seal  in  England,  or  the  Quarter 
Seal  or  Privy  Seal  in  Scotland,  unless 
directed  to  the  Great  Seal;  or  under  the 
royal  sign  manual  of  His  Majesty,  his 
heirs  or  successors,  unless  directed  to  any 
of  the  seals  aforesaid^ 
.  Of  any  lands,  tenements,  hereditaments,  or 
heritable  subjects,    whatever   the   tenure 

(a)  As  to  leases  of  Crown  lands  generally,  see  ante,  Vol.  1,  p.  184. 

(6)  55  Geo.  8.  c.  184. 

VOL.  II.  N  N 
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thereof  may  be,  which  have  or  shall  come  ^  *•  "' 
to  his  Majesty,  his  heirs  or  successors,  by 
escheat  or  forfeiture,  or  as  ultimus  hseres, 
or  by  reason  of  the  same  being  purchased 
by  or  for  any  alien;  or  which  his  Majesty, 
his  heirs  or  successors,  is  or  shall  be  other- 
wise entitled  to,  in  right  of  the  Crown,  and 
be  authorised  to  dispose  of,  absolutely,  as 
he  or  they  shall  think  fit,  whether  such 
grant,  lease,  or  tack,  shall  be  in  fee,  or  fee 
tail,  or  for  term  of  life  or  years ; 

Or  of  any  lands,  tenements,  hereditaments, 
or  heritable  subjects,  belonging  to  the 
Duchy  of  Lancaster,  or  belonging  to  the 
Crown  in  Scotland,  whereof  his  Majesty, 
his  heirs  or  successors,  is  or  shall  be  autho- 
rised to  make  only  certain  limited  grants, 
leases,  or  tacks,  whether  such  grant,  lease, 
or  tack  shall  be  for  term  of  life  or  years; 

Or  of  any  goods,  chattels,  or  personal  or  move- 
able estate,  or  other  profit,  whereof  the 
grant  is  not  otherwise  charged  in  this 
Schedule, 

Where  such  grant,  lease,  or  tack,  shall  be  in- 
tended to  operate  in  any  degree  as  a  gift, 
except  in  the  cases  next  hereinafter  men- 
tioned, then  for  every  skin,  sheet,  or  piece 
of  vellum,  parchment,  or  paper,  upon  which 
the  same  shall  be  written,  a  duty  of     .      .  SO     0     0 

And  where  any  such  grant,  lease,  or  tack, 
operating  as  a  gift,  shaU  be  of  lands  or 
other  hereditaments,  or  heritable  subjects, 
vested  in  his  Majesty,  his  heirs  or  succes- 
sors, by  escheat,  or  as  ultimus  hseres,  for 
want  of  heirs  ci  any  person  who  was  a  bare 
trustee  thereof  (c),  or  seised  into  the  hands 

(c)  See  ante,  Vol.  1,  p.  222,  et  teq. 
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1  15     0 


15     0 


daty  88  on 

leaae^  or 
lAckyOftlie 
•  Ukt  d^ 
Bdiptioiiy 
made  by 
any  of  hia 
Majesty's 
J  subjeda. 


of  the  Crown  upon  any  outlawry,  in  a  civil 
action  at  the  suit  of  any  of  his  Majesty's 

subjects 

And  if  any  such  grant,  lease,  or  tack,  charged 
with  a  duty  of  1/.  15#.,  together  with  any 
schedule,  receipt,  or  other  matter,  put  or 
indorsed  thereon,  or  anneied  thereto,  shall 
contain  2,160  words  or  upwards^  then  for 
every  entire  quantity  of  1,080  words  con*- 
tained  therein,  over  and  above  the  first  1,080 
words,  a  farther  progressive  duty  of  . 

And  where  any  such  grant,  lease,  or  tack, 
shall  be  made  for  what  shall  be  deemed 
and  intended  as  a  fall  and  adequate  consi- 
deration for  the  same,  either  in  money  paid 
at  once,  or  in  rent,  or  in  lands  or  heredita- 
ments given  in  exchange,  or  otherwise. 

All  grants  and  leases  under  the  seal  of  the  Duchy 

of  Lancaster,  made  in  pursuance  of  the  act  of 

19  Gteo.  3.   c.  45  (cQ,  where  the  consideration 

money  paid  for  the  same  shall  not  etceed  10/., 

are  exempted  from  the  preceding  and  all  other 

stamp  duties,  except  the  duty  on  the  receipt  for 

the  consideration  money. 

Grant,  lease,  w  other  conveyance,  from  his  ^ 

Miqesty,  his  heirs  or  successors,  of  any 

lands,  tenements,  or  hereditaments,  or  of 

any  personal  estate,  being  respectively  the 

private  property  of  his  Mqesty,  his  heirs, 

or  successors,  and  subject  to  his  or  their 

absolute  disposal,  by  virtue  of  the  act  passed 

in  the  40th  year  of  his  Majesty's  reign,  con* 

ceming  the  disposition  of  certain  real  and 

personal  property  of  his  Majesty,  his  heirs 

or  successors  («), 


The  nine 
doty  as  on 
a  grants 
lease,  or 
ottiev  oan» 
veyance,  of 
tiiftlike 
description 
from  any 
of  his  Ma- 
jesty's sab- 
jesta. 


{d)  See  ante.  Vol.  1,  p.  214.  (e)  See  ante,  Vol.  1,  p.  221. 
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Among  tlie  general  exemptions  at  the  end  of  the  schedule. 
Part  I.  (/),  we  find, 

AU  grants,  leases,  and  other  conveyances,  and  instruments, 
exempted  from  stamp  duty  by  any  act  or  acts  of  parliament 
now  in  force  relating  to  the  land  revenues  of  the  Crown. 

By  10  Geo.  4.  c.  50,  an  act  passed  for  the  consolidation 
and  improvement  of  the  laws  relating  to  the  woods  and 
forests  and  land  revenue  of  the  Crown  {g),  leases  and  con- 
tracts for  leases,  and  counterparts,  made  or  entered  into  by 
the  commissioners  under  the  authority  of  the  act  were  de- 
clared (A)  to  be  exempt  from  the  burthen  of  any  ad  valorem 
or  other  stamp  duty  whatsoever  under  any  then  present  or 
future  act  or  acts,  unless  the  same  should  be  specially  sub- 
jected thereto  by  such  ftiture  act. 

A  lease  signed  by  the  principal  officers  of  her  Majesty's 
Board  of  Ordnance,  for  and  on  behalf  of  her  Majesty,  being 
a  lease  from  the  Crown,  need  not  be  stamped,  though  it  pur- 
port to  be  signed,  sealed,  and  delivered,  ''being  first  duly 
stamped''  (i). 


Section  II. — ^As  to  the  stamp  ditties  on  leases  or  tacks 

OF  LANDS,  &€.,  NOT  BELONGING  TO  THE  CROWN. 

We  may  first  mention,  that  the  provisions  of  the  Stamp 
Act  are  as  applicable  to  leases  in  writing  not  under  seal, 
where  such  leases  are  allowed  by  law  {k),  as  to  leases  under 
seal  (/).  In  a  case  (m)  arising  on  the  Stamp  Act  of  23  Qeo.  3. 
c.  58,  the  court  repudiated  an  inference  urged  in  argument, 
that  as  the  word  lease  was  inserted  in  the  act  amongst  other 
instruments  which  were  all  specialties,  the  legislature  intended 
to  confine  it  to  leases  by  deed. 

(/)   65  Goo.  3.  c.  184,  Schedole,  Tolume. 
Part  1.  (Q  Rex  v.  The  Inhabitants  of  Ridg- 

(g)  As  to  this  act,  see  ante,  Vol.  1,  well,  6  Bam.  &  Crea.  665.  670;  S.  C. 

p.  186  €<  je^.  9  Dow.  &  Ry.  678.    Barker  v.  Birk- 

(A)  Sect.  77  of  10  Geo.  4.  c.  50.  beck,  3  Burr.  1556.    BuU.  N.  P.  269. 

(t)   Petrie  V,  Lamont,   1  Car.    &         (m)  Goodtitle  dem.  Estwick  v.  Way, 

Marshm.  93.  1  Tenn  Rep.  735. 

(k)  See  ante,  p,  S  ei  seq,  of  thia 
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The  words  of  the  act  of  55  Geo.  S.  c.  184.  are : 
Lease  or  tack  of  any  lands  hereditaments/ 
or  heritable  subjects,  granted  in  consider- 
ation of  a  sum  of  money  by  way  of  fine, 
premium,  or  grassum,  paid  for  the  same, 
without  any  yearly  rent,  or  with  any  yearly 

rent,  under  20/. 

(Save  and  except  leases  and  tacks  for  a 
life  or  lives  not  exceeding  three,  or  for 
a  term  of  years  determinable  with  a 
life  or  lives  not  exceeding  three,  by 
whomsoever  granted;  and  leases  for  a 
term  absolute  not  exceeding  twenty- 
one  years,  granted   by  ecclesiastical 
corporations  aggregate  or  sole). 
Lease  or  tack  of  any  lands,  hereditaments,  or 
heritable  subjects,  at  a  yearly  rent,  with<> 
out  any  sum  of  money  by  way  of  fine,  pre- 
mium, or  grassum,  paid  for  the  same ; 
Where  the  yearly  rent  shall  not  amount 

to  20/. 

And  where  the  same  shall  amount  to  20/. 
and  not  amount  to  100/.  .     . 

And  where  the  same  shall  amount  to  100/. 
and  not  amount  to  200/.     • 


The 
daty  88  for 
the  convey- 
ance on  the 
sale  of 
lands  for  a 
sum  of 
money  of 
the  same 
amount(n). 


£    S.  d. 

10  0 

1  10  0 

2  0  0 


(n)  The  foUowing  scale  is  given 
under  title  Conveyance  in  the  Stamp 
Act:— 

Where  the  pnrchMe  or  connderar 

tion  money  therein  or  thereupon  ez- 

proopod  shall  not  amount  to  202.  there 

shall  be  paid—  £0  10 

Wheie20{.  and  not     60/.    ...      10 

50       —  150     ...       1  10 

150       —  300     ...      2    0 

300       —  500     ...      3    0 

500       —  750     ...      6    0 

750       —        1000     ...      9    0 

1000       —        2000     ...     12    0 

2000       —        3000     ...     25    0 

3000       -»        4000     ...     35    0 


Whei!e4000{.  and  not  50002....  £45  0 

5000  —       6000  ...     55  0 

6000  —      7000  ...     65  0 

7000  —      8000  ...     75  0 

8000  —      9000  ...     85  0 

9000  —    10,000  ...     95  0 

10,000  —    12,500  ...  110  0 

12,500  —   15,000  ...  130  0 

15,000  —   20,000  ...  170  0 

20,000  —    30,000  ...  240  0 

80,000  —   40,000  ...  350  0 

40,000  —   50,000  ...  450  0 

50,000  —   60,000  ...  550  0 

60,000  —   80,000  ...  650  0 

80,000  —100,000  ...  800  0 

100,000  or  upwards      . . .  1000  0 
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And  where  the  same  shall  amount  to  200/. 

and  not  amount  to  400/.        • 
And  where  the  same  shall  amount  to  400/. 

and  not  amount  to  6002.     • 
And  where  the  same  shall  amount  to  600/. 

and  not  amount  to  800/.        .        •     • 
And  where  the  same  shall  amount  to  800/. 

and  not  amount  to  1000/. 
And  where  the  same  shall  amount  to 

1000/.  or  upwards  •        •        •     • 


Lease  or  taek  of  any  lands,  hereditaments^  or 
heritable  subjects^  granted  in  consideration 
of  a  sum  of  money  by  way  of  fine^  premiiun> 
or  grassum^  and  also  of  a  yearly  rent 
amounting  to  20/.^  or  upwards 


[PABtTIU. 

£     9.  d. 
S    0     0 

4  0  0 

5  0  0 

6  0  0 
10  0  0 

Both  the 
ad  valorem 
datiee  pay- 
able for  a 
lease  in 
considera- 
tion of  a 
fine  only, 
and  for  a 
lease  in 
considenh- 
tion  of  a 
rent  only, 
of  the  same 
amount. 


(Sare  and  except  the  leases  and  tacks 
hereinbefore  excepted). 

Lease  or  tack  of  any  kind,  not  otherwise 
chained  in  this  schedule    .        •        •        • 

And  for  the  counterpart  or  duplicate  of  any 
lease  or  tack  hereby  charged  with  a  duty 
not  exceeding  1/. 

And  for  the  counterpart  or  duplicate  of  any 
other  lease  or  tack  whatsoever  . 

And  where  any  such  lease  or  tack,  counter- 
part or  duplicate  as  aforesidd,  together 
with  any  schedule,  receipt,  or  other  matter, 
put  or  indorsed  thereon,  or  annexed  there- 
to, shall  contain  2,160  words  or  upwards, 
then  for  every  entire  quantity  of  1,080 
words  contained  therein,  over  and  above  the 
first  1,080  words,  a  further  progressive  duty  of 

Leases  or  tacks  of  waste  or  uncultivated  lands 


1  15     0 

The  like 
duty  as  on 
the  lease  or 
tack. 


1  10    0 


10     0 
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to  any  poor  or  labouring  persons  for  any 
term  not  exceeding  three  lives^  or  ninety- 
nine  years,  where  the  fine  shall  not  exceed 
five  shillings,  nor  the  reserved  rent  one 
guinea  per  annum,  and  the  counterparts 
or  duplicates  of  all  such  leases,  are  expressly 
exempted  firom  the  preceding  and  all  other 
stamp  duties  (o). 
Under  the  head  *' Conveyance"  in  the  Stamp  Act,  all 
leases  and  tacks,  in  consideration  of  a  fine  or  grassum,  for  a 
life  or  lives  not  exceeding  three,  or  for  a  term  of  years  deter- 
minable with  a  life  or  lives  not  exceeding  three,  by  whomso- 
ever granted ;  and  all  leases,  in  consideration  of  a  fine,  for 
a  term  absolute,  not  exceeding  twenty*one  years,  granted  by 
ecclesiastical  corporations,  aggregate  or  sole,  are  expressly 
exempted  firom  the  duties  on  cony^ances  upon  the  sale  of 
lands  (p).    It  appears,  therefore,  that  leases  and  tacks  for 
a  life,  or  lives  not  exceeding  three,  or  for  a  term  of  years 
determinable  with  a  life,  or  lives  not  exceeding  three,  by 
whomsoever  granted,  and  leases  for  a  term  absolute  not 
exceeding  twenty-one  years  granted  by  ecclesiastical  corpo- 
rations ag^egate  or  sole,  where  the  consideration  for  such 
leases  respectively  is  a  sum  of  money  by  way  of  fine,  pre- 
mium, or  grassum,  without  any  yearly  rent,  or  with  any 
yearly  rent  imder  20/. ;  or  where  the  consideration  is  a  sum 
of  money  by  way  of  fine,  premium,  or  grassum,  and  also  a 
yearly  rent  amounting  to  20/.  or  upwards,  being  exempted 
from  payment  of  the  ad  valorem  duty  as  on  a  sale,  and  not 
being  chargeable  with  an  ad  valorem  duty  in  respect  of  the 
rent  reserved,  and  not  being  expressly  exempted  firom  all 
stamp  duty,  require  a  IL  15#.  stamp,  as  fidling  within  the 
description  of  "  Leases  or  tacks  of  any  kind  not  otherwiBe 
charged  in  this  Schedule.'^ 

Where  the  consideration  is  not  by  way  of  fine,  premium, 
or  grassum,  but  is  something  which  relates  to  the  improve- 

(o)  Schedule,  Part  I,  title  Lease. 
(/))  55  Geo.  8.  c.  184.    Schedule,  Part  1,  title  Conveyance. 
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ment  of  the  estate,  the  legislature  has  not  thought  proper  to 
provide  for  «uch  a  case,  on  account  of  the  difficulty  of  firaming 
an  equitable  provision  for  it.  They  appear  to  have  intended 
that  a  stamp  should  be  necessary  only  in  cases  where  either 
a  rent  is  reserved,  or  a  fine  or  premium  is  given,  and  not 
to  make  any  other  arrangement  between  the  landlord  and 
tenant  liable  to  any  duty  at  all.  And,  therefore,  if  a  lease 
be  granted  at  an  annual  rent,  with  a  covenant  by  the  lessee 
to  expend  a  certain  stun  in  building  upon  the  land,  an  ad 
valorem  stamp  for  the  rent  will  be  sufficient,  without  a  stamp 
applicable  to  a  fine  or  premium  to  the  amount  of  the  money 
to  be  expended,  or  a  1/.  15«.  stamp,  as  '^  a  deed  not  other- 
wise charged ''  (q). 

And  where  premises  were  let  at  a  yearly  rent  of  50/.,  and  it 
was  provided  that  the  lessor  should  insure  them  for  1000/.J 
and  that  the  premiums  of  insurance  should  be  added  to  the 
rent,  and  become  due  and  payable  in  like  manner,  it  was 
held,  that  the  instrument  was  properly  stamped  with  a  lease 
stamp  of  1/.  10«.,  as  for  a  rent  amounting  to  20/.  and  not  to 
100/.,  though  it  was  contended,  that  as  the  rent  was  uncer- 
tain the  instrument  did  not  fiall  within  the  description  of  a 
lease  mentioned  in  the  Stamp  Act,  but  was  rather  "  a  deed 
not  otherwise  charged  in  the  Schedule ;"  though  it  seems 
that  the  case  might  have  been  different  had  it  been  shown 
that  the  premiums  would  have  raised  the  rent  to  100/.  a  year. 
It  was  held  also  that  the  burthen  of  proof  rested  with  the 
party  objecting  to  the  stamp  (r). 

It  was  decided  {$),  with  reference  to  the  act  of  48  Geo.  S. 
c.  149,  that  a  lease  for  years,  in  consideration  of  300/.,  at  a 
peppercorn  rent,  operated  as  a  lease  of  land  upon  a  fine,  and 
not  as  a  sale;  and,  consequently,  did  not  require  an  ad 
valorem  stamp ;  but  the  act  of  55  Greo.  3.  would  require,  in 
such  a  case,  in  respect  of  the  300/.  fine,  the  same  duty  as 
upon  a  sale. 


(q)  NichoUfl  v.  Crott,  14  Mees.  &     WeL  401;  S.  C.  1  Dowl.  &  Lown.  633. 
Wei.  42.  (j)  Boo  dem.  Larkin  «.  Chenluab, 

(r)  WilaoD  v.  Smith,   12  Mees.  &      4  BImi.  &  Selw.  23. 
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In  a  late  case  {t),  the  defendant  purchased  by  auction^  at 
the  price  of  45/.^  a  lot  described  as  the  "  Herbage  of  Upper 
Townsend's  Close/'  under  certain  conditions  of  sale,  which 
provided  that  the  highest  bidder  should  pay  immediately 
10/.  per  cent,  on  the  amount  of  his  bidding,  and  give  a  note 
for  the  residue;  that  he  should  be  entitled  to  possession  of 
his  lot  tin  the  29th  of  September  then  next,  when  he  should 
quit  possession ;  and  that  if  he  fjEoled  to  give  such  note,  his 
deposit  money  should  be  forfeited,  and  the  vendor  might 
re-sell.  The  defendant  signed  the  conditions  of  sale,  and 
paid  10/.  as  a  deposit ;  and  in  an  action  for  recovering  the 
residue  of  the  45/.,  it  was  objected  that  the  conditions  so 
signed  amounted  to  a  lease  on  conditions,  and  reqidred  a 
1/.  15«.  stamp,  as  ''  a  lease  not  otherwise  charged ;''  but  the 
court  considered  that  it  fell  under  the  title  "  Conveyance  " 
in  the  Stamp  Act,  and  that  a  1/.  stamp,  with  which  it  was 
impressed,  was  sufficient. 

An  instrument  in  the  following  terms :  ''  I,  W.  E.,  do 
hereby  acknowledge  that  I  am  indebted  to  T.  W.  B.,  as 
agent  of  J.  S.,  my  landlord,  in  the  stun  of  22/.,  for  arrears  of 
rent  for  the  cottage  now  in  my  occupation,  and  I  do  now 
pay  to  the  said  T.  W.  B.  the  sum  of  5s,  on  account  and  in 
part  of  such  rent,  and  do  hereby  imdertake  to  pay  to  the 
said  T.  W.  B.  the  sum  of  8/.  per  annum* for  the  said  cottage 
and  premises,  by  quarterly  payments  £rom  Michaelmas  last,'' 
and  signed  by  the  tenant,  was  held  not  to  reqtdre  a  lease 
stamp,  though  it  was  an  acknowledgement  of  an  antecedent 
tenancy  which  authorised  a  distress  (u).  It  will  be  perceived 
that  there  were  no  words  in  it  importing  a  demise;  neither 
was  it  signed  by  J.  S.  It  was,  therefore,  considered  that  an 
agreement  stamp  was  sufficient. 

The  stamp  duty  required  by  the  act  is  to  be  regulated  by 
the  sum  mentioned  and  expressed  as  the  consideration  (x). 


(0   Cattle,  or  CatteU,  v.  Gamble,  &  Wel.465;S.a  2Dowl.Pr.Ca.N.S. 

6  Bing.  N.  C.  46;  S.  C.  6  Scott,  733;  1053. 

7  Dowl  Pr.  Ca.  98;  1  Arn.  405.  {x)  Robiiuson  v.  Macdonnell,  5  Mau. 
(«)  Eagleton  v.  Gutteridge,  1 1  Mees.  &  Selw.  228.  234.   Doe  dem.  Kettle  v. 
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Common  honesty^  therefore^  demands  that  the  true  con- 
sideration^ if  it  can  in  any  degree  influence  the  amount  of 
the  stamp,  should  invariably  appear  on  the  fiEU^  of  the  lease ; 
but,  to  guard  against  laxity  of  conscience  in  this  particular, 
it  is  provided  (y),  that  if  any  attorney,  solicitor,  writer  to  the 
signet,  or  other  person,  who  shall  be  employed  in  or  about 
the  preparing  of  any  deed,  bond^  or  other  instrument,  in  or 
upoii  which  the  fall  purchase  or  consideration  money  is 
required  to  be  truly  expressed  and  set  forth,  or  who  shall  be 
employed  for  any  of  the  parties  thereto,  in  anywise  about  or 
relating  to  the  transaction  therein  mentioned,  shall  know- 
ingly and  wilfully  insert  or  set  forth,  or  cause  to  be  inserted 
or  set  forth,  in  or  upon  any  such  deed,  bond,  or  other  instru- 
ment, any  other  than  the  full  and  true  purchase  or  consider- 
ation money  directly  or  indirectly  paid^  or  secured  or  agreed 
to  be  paid,  for  the  same,  or  shall  in  anywise  aid  or  assist  in 
the  doing  thereof  respectively,  every  such  attorney,  solicitor, 
writer  to  the  signet,  or  other  person  so  oflPending,  shall,  for 
every  such  offence,  forfeit  the  sum  of  5002. ;  and  every  attor- 
ney, solicitor,  and  writer  to  the  signet,  so  offending,  and  being 
thereof  lawfully  convicted,  shall  also  forfeit  and  lose  his  office 
or  employment,  and  be  from  thenceforth  incapable  of  hold- 
ing the  same.  Provided  always  {z),  that  no  party,  attorney, 
solicitor,  writer  to  the  signet,  or  other  person  whosoever, 
shall  be  liable  to  any  penalty,  disability,  or  forfeiture  what- 
soever, by  ifeason  of  the  full  purchase  or  consideration  money 
not  being  truly  expressed  and  set  forth  in  or  upon  any  such 
deed,  bond,  or  other  instrument  as  aforesaid,  unless  the  duty 
or  duties  actually  paid  for  the  same  shall  be  less  than  would 
have  been  payable  for  the  same,  in  case  the  full  purchase  or 
consideration  money  had  been  truly  expressed  and  set  forth 
according  to  the  directions  of  this  act. 
The  circumstance  of  the  consideration  being  incorrectly 


Lewis,  10  Ban.  &  Ores.  673.    Doe  (jr)  48  Geo.  3.  c.  149.  8.25.    55  Geo. 

dem.  Higginbotham  v.  Hobeon,  3  Dow.  3.  c.  184.  b.  8. 

ft  Ry.  186.    Daek  v.  Braddyll,  McCleL  (z)  48  Geo.  3.  c.  149.  s.  26. 
217;S.  C.  13Pri.  455. 
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set  out  in  the  lease  will  not  Titiate  the  instmm^it,  pro* 
vided  a  staBOip  be  affixed  oonresponding  with  the  consideration 
expressed^  though  insufficient  with  regard  to  the  real  con- 
sideration (a).  Hence,  a  lease  which  appeared  on  the  &ce  of 
it  to  hare  been  made  only  in  consideration  of  an  anniud  rent^ 
and  was  stamped  accordingly,  was  received  in  evidence, 
though  it  was  disclosed  at  the  trial  that  the  payment  of  a 
fine  formed  part  of  the  consideration  (6). 

The  act,  however,  applies  only  to  the  case  of  a  consider- 
ation  passing  between  the  lessor  and  lessee;  and,  therefore^ 
if  a  party  having  a  contract  for  a  lease,  procure,  for  a  speci- 
fied  sum,  a  grant  of  that  lease  to  a  third  party,  instead  of  to 
himself,  an  additional  stamp  in  respect  of  that  sum  ui  not 
necessary  (c). 

The  impression  of  an  insufficient  stamp,  with  reference  to 
the  consideration  expressed,  or  the  total  absence  of  a  stamp, 
does  not  affect  the  validity  of  the  instrument  as  between  the 
parties ;  but  only  prevents  its  production  in  evidence.  The 
instant  the  proper  stamp  is  impressed,  the  instrument  is 
available  in  every  court  for  all  legal  purposes  {d). 

The  instrument  may,  in  practice,  be  stamped  after  execu- 
tion, or,  where  a  deed  is  not  necessary  (e),  after  it  has  been 
signed,  on  payment  of  a  penalty  of  6/. ;  though  why  10/.  for 
every  skin  or  piece  of  vellum  or  parchment,  or  sheet  or  piece 
of  paper,  on  which  it  is  ingrossed^  printed,  or  written,  is  not 
required  under  the  act  of  37  Geo.  3  (/)  is  not  very  dear  (^). 
The  penalty,  however,  may  be  remitted,  if  the  omission  of  the 
stamp  has  been  the  result  of  accident,  inadvertency,  urgent 
necessity,  or  unavoidable  circumstances,  and  there  has  been 
neither  wilful  delay,  nor  intention  to  evade  the  duty,  and  if  the 


(a)  Doe   dem.    Kettle    v.    Lewis  Cres.  18. 

10  Bam.  &  Gres.  673.    Robinson  v.  (d)  Feame's  Poeth.  411. 

Maodonnell,  5  Man.  &  Selw.  228. 234.  (e)  As  to  this,  see  ante,  p.  8  ef  m^. 

Dnok  V,  BaAdyU,  McaeL  217;  a  C.  of  this  Tolnme. 

13  Pri  455.    Doe  dem.  Higginbotfaam  (/)  37  Geo.  3.  e.  136.  s.  2. 

V.  Hobscn,  3  Dow,  &  Ry.  186.  (g)  See,  on  Stamps,  Chitty,  2  Ed. 

(6)  Doe  dem.  Ketde  v.  Lewis,  sup.  by  Hulme,  p.  50,  n.  (o)  ;  Coventry, 

Duck  V,  BraddyU,  sup.  p.  23  a  aeq, ;  Ck)llins,  p.  461,  n.  [A]  ; 

(c)  Bo<»ie  «.  BiitcheD,  1  Bam.   k  Tilsley,  p.  304. 
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instrument  be  brought  to  the  commissioners  to  be  stamped 
within  twelve  months  after  the  making  or  execution  thereof  (A) . 
And  it  is  observable^  that  if  a  long  interval  of  time  elapse  be- 
tween the  execution  or  signing  and  the  stamping  of  a  lease^  the 
duty  required  will  be  that  which  is  by  law  payable  at  the  time 
of  stampings  and  not  that  payable  when  the  deed  was  executed 
or  signed^  although  the  later  stamp  be  of  less  amount  («). 

It  appears  that  the  courts  of  law  will  not  stop  a  cause  to 
enable  a  plaintiff  to  get  the  instrument  on  which  he  proceeds 
properly  stamped.  If  the  stamp  be  insufficient,  he  must 
submit  to  a  nonsuit  (/).    But  equity  is  more  indulgent  (^), 

In  farming  and  building  leases,  additional  rents  are  occa- 
sionally made  payable  on  the  performance  of  certain  specified 
acts,  as  the  ploughing  up  of  more  than  a  stated  number  of 
acres  in  any  one  year ;  the  building  of  more  than  a  specified 
numb^  of  houses,  or  the  like.  Generally  speaking,  these 
rents,  being  prohibitory  in  their  nature,  are  reserved  rather 
by  way  of  penalty,  than  in  the  expectation  of  their  ever 
becoming  payable;  and  they  are,  accordingly,  denominated 
penal  rents.  I  am  not  aware  of  any  decision  reaching  the 
point ;  but  an  impression  appears  to  prevail  in  the  profession 
that  such  a  rent,  being  uncertain  and  dependent  on  a  con- 
tingency which  may  never  happen,  does  not  involve  the 
necessity  for  an  additional  stamp  for  it ;  and,  consequently, 
that,  so  long  at  least  as  the  smaller  rent  be  payable,  a  cor- 
responding ad  valorem  stamp  will  be  sufficient ;  the  Stamp 
Act  being  considered  as  a  revenue  law,  and  construed  strictly 
with  reference  to  the  rights  of  the  subject  (/)•  It  may  be  a 
question,  however,  whether  in  the  event  of  the  additional 
rent  becoming  payable,  the  instrument  could  be  received  in 
evidence  without  a  proportionate  stamp  being  impressed  (m). 

(h)  44  Geo.  3.  c.  98.  b.  24.  (0  Reed  v.  Wilmot,  7  Biiig.  577. 582; 

(t)  Backworih  v.  Simpson,  1  Crompt  S.  C.  5  Mo.  &  Pa.  553. 
Mees.  &  Roe.  834;  S.  C.  5  Tyrw.  344;  (m)  See,howeyer,Nicholl8ir.  Cross, 

1  Gale,  38.  14  Mees.  &  Wei.  42;  and  Wikon  v. 

ij)  Lord  Dudley  &  Ward  V.  Robins,  Smith,  12  Mees.  &  WoL  401;  &  G. 

3  Car.  &  Pa.  26.  1  Dowl  &  Lown.  633;  noticed  ante,  p. 

(Jc)  Ford  V.  ComptoD,  2  Bro.  C.  C.  32.  549  of  this  volmne. 
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This  might  be  done  at  any  time;  nor  -would  the  court  make 
any  inquiry  on  the  subject  (n). 

Questions  sometimes  arise  whether  cumulative  stamps  are 
not  required  by  the  instruments  comprising  more  than  one 
subject-matter^  or  having  more  than  a  single  operation. 

It  is  clear^  that^  where  there  is  no  evidence  of  an  intention 
to  defraud  the  revenue^  a  lease  by  the  same  lessor  of  several 
distinct  parcels  of  land,  at  distinct  rents,  and  for  different 
terms,  requires  no  more  than  one  stamp  sufficient  in  amount 
to  cover  the  aggregate  of  the  rents.  Thus,  where  the  demise 
was  of  a  slate  pit,  and  also  of  certain  stone  quarries,  to  hold 
the  slate  pit  from  the  £5th  March,  1815,  for  the  term  of 
fourteen  years ;  and  the  stone  quarries,  from  the  29th  Septem<^ 
ber,  1817,  for  the  term  of  fourteen  years ;  paying,  in  respect 
of  the  slate  pit,  the  yearly  rent  of  70/.;  and,  in  respect  of  the 
stone  quarries,  the  yearly  rent  of  180/.,  it  was  held,  that  an 
ad  valorem  stamp  of  S/.  on  the  first  skin,  with  a  progressive 
duty  of  1/.  on  the  other  skins  was  sufficient;  the  whole  being 
manifestly  one  transaction,  and  free  from  fraud ;  though  it 
was  objected,  that^  as  the  lease  contained  two  reddendums  for 
distinct  properties,  at  different  rents,  for  different  terms  of 
years,  to  commence  and  conclude  at  different  periods,  the 
stamp  duties  should  have  been  1/.  10s.  on  the  first  skin,  in 
respect  of  the  rent  of  70/. ;  and  21.  in  respect  of  the  rent 
of  130/.  (o). 

And  in  a  case,  which  lately  occurred  in  practice,  where  a 
piece  of  ground  was  let  for  the  building  of  four  houses,  and 
the  lease  reserved  a  distinct  rent  for  each  house,  with  a 
proviso  for  re-entry  exclusively  into  the  house  in  respect  of 
which  there  should  be  a  failure  in  the  payment  of  the  rent  or 
performance  of  the  covenants,  the  Stamp  Office  expressed  an 
opinion  that  one  stamp  only  was  payable,  calculated  upon 
the  aggregate  amount  of  the  rents  reserved. 

(n)  Rex.  V,  Inhabitants  of  Preston,  Bmg.l85;S.G.6  J.B.Mo.480.  Blount 

5  Barn.  &  Add.  1028;  S  .C.  3  Nev.  &  v.  Pearman,  1  Bing.  N.  G.  408;  S.  C. 

Man.  31 .  1  Scott,  55.    And  see  Coster  v.  0>w]mg, 

(o)  Boase  v.  Jackson,   3  Brod.  &  7  Bing.  456;  S.  C.  5  Mo.  &  Pa.  399. 
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It  is  not  necessary  that  the  single  stamp  should  embrace 
the  amount  payable  for  distinct  ad  ralorem  duties  on  the 
separate  rents  {p).  For  instance,  in  the  case  above  stated  (9), 
the  stamp  of  3/.  for  the  200/.,  composed  of  the  rents  of  70/. 
and  180/.,  was  deemed  sufficient,  instead  of  a  stamp  of  3/.  10#., 
composed  of  1/.  10#.  for  the  70/.  rent,  and  £/.  f(Mr  the  rent 
of  180/. 

So,  where  one  agreed  to  let  certain  lands  for  fourteen 
years  at  200/.  a-year  for  the  first  ten  years  of  the  term,  and 
210/.  for  the  remainder ;  and,  by  the  same  instrument, 
agreed  to  let  other  lands  to  the  same  party  at  the  expiration 
of  an  ftxistJng  term  therein  at  the  rent  then  paid  by  the  re<- 
spective  tenants  thereof,  who  respectively  paid  83/.  and  61/. 
a  year,  it  was  held  that  a  SL  stamp  was  sufficient ;  though  it 
was  contended  that,  as  the  rent  was  partly  to  be  ascertained 
by  reference,  the  demise  came  under  the  description  of  a 
lease  *'  not  otherwise  charged,''  and  required  a  1/.  15#.  stamp 
as  well  as  an  ad  valorem  duty  (r). 

As  an  ad  valorem  duty  is  payable  only  for  leases  of  lands, 
hereditaments,  or  heritable  subjects,  leases  of  chattels  only 
fall  within  the  description  of ''  leases  or  tacks  not  otherwise 
charged  in  the  schedule,''  and  require  a  stamp  of  1/.  15#. 
But  where  chattels,  as  well  as  lands,  hereditaments,  or  herit- 
able subjects,  are  the  subject  of  demise  by  one  instrument,  it 
is  a  point  for  consideration  whether  more  than  one  stamp 
is  necessary. 

It  is  apprehended  that,  if  fixtures  or  fdmiture  be  lei 
together  with  a  house,  at  an  entire  rent,  no  more  than  one 
stamp  will  be  necessary,  the  fixtures  or  fiumiture  being  but 
accessory  to  the  principal  subject  of  demise,  vi2.  the  house  («). 
K,  however,  two  distinct  rents  be  reserved,  one  in  respect  of 
the  house,  and  the  other  in  respect  of  the  fixtures  and  flimi- 
ture,  the  lease  must  have  at  least  such  a  stamp  as  will  cover 

(p)  Blosiit  •.  Pesnnsn*  rap.  Wol.  395. 

(9)  BoMe  V.  JackflOD,  sap.  (<)  Qaytoii  v.  Burtenahaw,  5  Bun. 

(r)  PaR7  9.  Dsere,  5  Adol.  &  EIL  &  Cres.  41;  S.  C.  7  Dow.  &  Ry.  800. 
551;  S.  C.  1  NeT.  &  Per.  47;  2Har. & 
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the  amount  of  the  united  rents^  as  in  Coster  v.  Cowling  {t)y 
where  a  rent  of  370/.  a  year  was  reserved  in  a  lease  for  a 
house  and  land,  and,  by  a  separate  reserration^ 50/. ayear  for 
fixtures  and  fdmiture,  and  a  8/.  stamp  was  held  to  be  insuffi- 
cient; for  if  the  fixtures  and  fioumiture  were  merely  accessory, 
the  50/.  a  year  should  have  been  calculated  with  the  principal 
sum,  and  then  the  stamp  would  have  been  4/. :  if  they  were 
distinct,  then  they  fell  within  the  distinction,  ''  lease  of  any 
other  kind  not  otherwise  chained,  1/.  15$,/*  and  should  have 
had  a  separate  stamp;  though  it  was  not  determined  whether 
the  deed  required  one  stamp  of  4/.  for  420/.,  the  combined 
sums  of  370/.  and  50/.,  or  distinct  stamps  of  S/.  for  the  370/., 
and  1/.  lbs.  for  the  demise  of  the  fixtures  and  furniture. 

If  the  deed  purport  to  be  a  demise  of  a  house,  and  an 
agreement  for  the  purchase  of  the  fixtures,  it  cannot  be  re- 
ceived in  evidence  without  a  lease  stamp  (u).  In  the  case 
cited,  an  agreement  stamp  with  which  the  instrument  was 
impressed  was  held  to  be  insufficient ;  for  it  could  not  be 
intended  that  the  party  would  buy  the  fixtures,  if  he  could 
not  have  the  lease  of  the  house.  The  one  contract  was  auxi- 
liary to  the  other.  It  was  not  decided  whether  a  lease  stamp 
only  would  have  been  sufficient ;  but  the  remarks  of  Bayley 
and  Littledale,  Js.,  in  Clayton  t;.  Burtenshaw  («)  appear  to 
imply  that  it  would  not. 

In  a  late  ca8e(y),  a  party  by  an  instrument  in  writing,  not 
under  seal,  demised  certain  corporeal  hereditaments,  and 
professed  to  demise  incorporeal  hereditaments  also,  at  an 
entire  rent  of  75/.  It  had  a  1/.  10#.  stamp ;  and  it  was  con- 
tended that  it  should  have  been  stamped  as  a  lease  not  other- 
wise charged.  The  court,  however,  was  of  a  different  opinion, 
and  held  the  stamp  to  be  sufficient. 

A  deed  stamp,  in  addition  to  the  lease  stamp^  is  not  ren- 

(0  Cortar  «.  Cowling,  7  Bing.  456;  &  Crai.  41.  45.  47;  &  C.  7  Dow.  &  Ry. 

S.  C.  5  Mo.  8l  Paw  899.  800. 

(«)  Corder  v.  Drakeford,  3  Tftont.  (y)  R^sina  v.  The  Inhabitants  of 

382.    And  see  Neal  v.  Viney,  1  Campb.  Hoekworthy,  7  AdoL  ft  EIL  492 ;  &  C. 

471.  2  Nov.  Sl  Per.  383;  1  Wil.  WoL  ft 

(x)  Clayton  v,  Burtenahaw,  5  Barn.  Dav.  707. 
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dered  necesssory  by  the  circuiustance  of  a  stranger  covenant- 
ing for  payment  of  the  rent^  the  lease  being  the  principal^ 
and  the  covenant  only  accessory^  and  part  of  the  consideration 
for  granting  the  lease ;  but  if  the  covenant  introduce  matter 
wholly  distinct^  and  independent  of  the  demisCi  the  case  will 
be  different  (^r). 

It  often  happens  that  leases^  and  agreements  for  leases^ 
refer^  for  some  one  or  more  of  the  terms  or  particulars  of  the 
contract^  to  a  schedule  6r  other  document  or  instrument^ 
either  distinct  from^  or  indorsed  on^  or  annexed  to^  the  lease 
or  agreement.  As  a  general  rule^  the  document  or  instru- 
ment referred  to  must  be  duly  stamped^  to  be  admissible  in 
evidence. 

For  a  schedule,  inventory,  or  catalogue,  of  any  ^  '•  "• 
lands,  hereditaments,  or  heritable  subjects, 
or  of  any  furniture,  fixtures,  or  other  goods 
or  effects ;  or  containing  the  terms  and  con- 
ditions of  any  proposed  sale,  lease,  or  tack, 
or  the  conditions  and  regulations  for  the 
cultivation  or  management  of  any  farm, 
lands,  or  other  property,  leased  or  agreed 
to  be  leased ;  or  containing  any  other  matter 
or  matters  of  contract  or  stipulation  what- 
soever;  which  shaU  be  referred  to  in  or  by, 
and  be  intended  to  be  used,  or  given  in  evi- 
denceaspart  of,  or  as  material  to,  any  agree- 
ment, lease,  or  tack,  charged  with  any  duty 
in  thcSchedule,  Part  1,  of  the  Stamp  Act, 
but  which  shall  be  separate  and  distinct  from, 
and  not  indorsed  on  or  annexed  to  such 
agreement,  lease,  or  tack,  the  act  (a)  re- 
quires a  stamp  of 15     0 

And  if  the  same  shall  contain  2,160  words  or 
upwards,  then  for  every  entire  quantity  of 

(z)  Price  V.  ThoiDAs,  2  Bam.&  Adol.     v.  Pattison,  9  Barn.  iX,  Cres.  919. 
218;  S.  C,  nom.   Piatt  v.    Thomas,         (a)  55  Geo.  3.  c.  184.    Schedule, 
4Car.  ft  Pa.554.   And  see  Annandale     Part  1,  title  iS^d«2(. 
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1,080  words  contained  therein^  over  and    ^    *•    "• 

above  the  first  1^080  words,  then  a  farther 

progressive  duty  of  .        .        .        .15     0 

If  the  instrument  referred  to  be  an  expired  lease,  it  is 

neither  a  schedule,  catalogue,  nor  inventory,  and,  therefore, 

does  not  require  a  stamp  of  that  denomination  {b) ;  but  it 

cannot  be  received  in  evidence  without  being  properly  stamped 

as  a  lease  (c). 

K  a  schedule  of  goods  referred  to  in  a  lease  be  annexed 
thereto,  it  is  considered  as  incorporated  in  it ;  and  the  stamp 
must  correspond  with  the  number  of  words  contained  in  the 
lease  and  schedule.  A  distinct  stamp  is  requisite  only  where 
the  schedule  is  unattached  {d). 

In  a  late  case  (e),  a  memorandum  of  agreement,  dated  29th 
January,  1833,  was  entered  into  between  Cheslyn  and  one 
J.  Webberley,  for  the  letting  by  the  former,  and  taking  by 
the  latter,  of  a  certain  farm,  firom  the  25th  of  March  then 
next  ensuing,  at  the  rent  of  227/.  5^.,  by  equal  quarterly 
payments,  on  the  24th  of  June,  Sui,  The  instrument  con- 
tained words  of  present  demise,  and  minute  stipulations,  con- 
ditions. Sec.,  and  did  not  contemplate  the  making  of  any  more 
formal  lease.  By  another  instrument,  dated  16th  of  March, 
1833,  after  reciting  that  Webberley  and  Cheslyn  had  agreed 
to  abandon  the  annexed  contract,  [being  the  agreement  of 
29th  January,  1833,]  Pearce  and  Cheslyn  agreed,  the  former 
to  take,  and  the  latter  to  let,  the  said  farm,  upon  the  condi- 
tions, agreements,  &c.,  contained  in  the  same  contract,  the 
rent  to  be  immediately  paid,  by  quarterly  payments,  and  to 
be  in  amount  220/. ;  and  the  parties  thereby  further  bound 
themselves  to  the  other  to  execute  a  similar  agreement  to  the 
one  recited  and  referred  to;  the  instrument  between  Cheslyn 
and  Webberley  was  unstamped;  that  between  Pearce  and 

(5)  Stnitt  V.  Robmson,  3  Bam.  &  37  Geo.  3.  c.  90;  bat  is  applicable  to 

AdoL  395.  the  present  state  of  the  law. 

(e)  Turner  v.  Power,  7  Bam.  ACres.  (e)  Pearce  v.  Cheslyn,  4  Adol.  &  £11. 

625;  8.  C.  1  Mood.  &  Malk.  131.  225;  S.  C.  5  Nev.  k  Man.  652;  1  Har, 

(d)  Lake  v.  Ashwell,  3  East,  326.  &  Wol.  768.    Sneezmn  v.  Marshall. 

This  case  was  decided  on  the    act,  7  Mees.  &  Wei.  417. 

VOL.  II.  O  O 
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Cheslyn  had  a  3/.  lease  stamp.  An  objection  was  taken  to 
the  admission  in  evidence  of  the  agreement  refeired  to^  for 
want  of  a  stamp ;  but  the  court  held  it  to  be  unfounded^  as 
the  second  instrument^  which  was  duly  stamped  as  a  lease, 
incorporated  the  former  one,  and  with  that  incorporation 
constituted  a  perfect  lease  on  the  terms  of  the  earlier  agree- 
ment. 

We  have  already  noticed  the  amount  of  stamp  duty  pay- 
able in  respect  of  a  counterpart  or  duplicate  of  a  lease  (/)• 

A  counterpart  is  properly  executed  by  the  lessee  only ;  but 
the  instrument  does  not  lose  the  property  of  being  a  counter- 
part by  being  executed  by  the  lessor  also;  though,  in  the 
latter  case,  it  is  rather  a  duplicate  than  a  counterpart ;  and 
will  be  taken  to  be  an  original  lease,  and  to  require  a  lease 
stamp,  unless  the  execution  of  the  original  be  proved,  in 
which  case  a  stamp  for  the  counterpart  or  duplicate  wiU 
suffice  {g). 

The  lessee,  after  executing  the  counterpart,  cannot  dispute 
its  admissibility  in  evidence,  or  impeach  its  validity,  on  the 
ground  of  the  original  lease  not  being  properly  stamped  (A). 

If  a  lessee,  under  the  general  rule  of  Hilary  Term,  4  Wm. 
4.  s.  20  (f),  admit  an  instrument  to  be  a  counterpart  of  a 
lease,  he  cannot  afterwards  contend  that  the  instrument  pro- 
duced is  a  lease,  and  not  a  counterpart,  and,  therefore,  impro- 
perly stamped,  though  it  be  executed  both  by  lessor  and  lessee, 
and  though  no  evidence  be  adduced  of  an  original  having 
been  executed.  And  the  rule  is  the  same  whether  he  inspected 
the  document  mentioned  in  the  notice  or  not  {k). 

Where  a  deed,  executed  by  the  defendant  only,  was  inten- 
ded to  operate  as  the  counterpart  of  a  lease,  and  was  charged 
accordingly  with  a  &0s.  duty,  but  of  which  the  original,  from 
its  passing  all  the  lessor's  interest  in  the  premises,  amounted 


(/)  Ante,  p.  547  of  this  volume.  (i)  5  Bam.  Sl  Adol.  xvtL 

(g)  Doe    dem.   Wright   v.    Smith,  (k)  Doe  dem.    V^rigfat   v.    Smith, 

8  Adol.  &  EU.  255;  S.  C.  3  Nev.  &  8  Adol.  &  £U.  255;  S.  C.  8  Nev.  & 

Per.  335;  1  WU.  Wol.  &  Hodg.  429.  Per.  385;  1  WU.  Wol.  &  Hodg.  429. 
ih)  Paul  V,  Meek,  2  Yo.  &  Jerv.  1 16. 
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in  fact  to  an  assignment^  the  counterpart  was  rejected  in 
evidence  in  support  of  an  issue  of  assignment;  the  proper 
stamp  in  sndi  a  case  being  35^.^  as  a  deed  not  otherwise 
charged  (J). 

If  an  objection  be  taken  to  the  sufficiency  of  a  stamp  on 
the  groimd  of  the  number  of  the  words  exceeding  the  limit 
allowed  by  the  act^  the  party  taking  it  must  be  prepared 
with  a  witness  to  prove  that  he  has  counted  them^  and  to  say 
on  oath  what  the  number  is  (m). 

In  counting,  neither  a  receipt  indorsed  for  the  payment  of 
a  penalty  at  the  stamp  office,  the  instrument  having  been 
originally  without  a  stamp  (n) ;  nor  the  ordinary  indorsement 
containing  the  names  of  the  parties,  the  date  of  the  deed  and 
the  like  (o) ;  nor,  it  is  apprehended,  the  attestation,  is  to  be 
included  {p). 

The  powers  lately  conferred  by  parliament  on  his  royal 
highness  the  Duke  of  Cornwall  and  his  council  touching 
the  possessions  of  the  duchy  have  already  been  noticed  {q) ; 
but  it  remains  to  mention  in  this  place,  that  by  the  act 
referred  to  (r),  no  license,  grant,  or  lease,  to  search  for,  or 
work,  or  get  mines,  minerals,  stone,  or  substrata,  belonging 
to  the  duchy,  for  a  period  not  exceeding  one  year  from  the 
date  of  such  license,  grant,  or  lease,  shall  be  subject  to  any 
stamp  duty  whatsoever. 

It  is  apprehended,  though  not  clear,  that  leases  made  in 
pursuance  of  the  late  act  for  the  amendment  and  better 
administration  of  the  poor  laws  («),  are  not  subject  to  stamp 
duty. 

A  bond  given  for  securing  the  payment  of  the  rent  reserved 
or  made  payable  upon  a  lease,  whether  it  be  for  any  definite 
and  certain  term,  so  that  the  total  amount  of  the  money  to 


(0  Baker  v.  Goetling,  1  Bing.  N.  C.  Cres.  663;  S.  C,  nom.  Windier  v.  Fea- 

246;  S.  C.  1  Scott,  58.  ron,  7  Dow.  &  Rj.  185. 

(m)  Bowrmg  v.  Stevens,  2  Car.  &  (j>)  Cooch  v.  Goodman,  2  Q.B.  580-9. 

Pa.  337.  {q)  Ante,  Vol.  1,  p.  337. 

(»)  Ibid.  (r)  7  &  8  Vict  c.  65.  b.  43. 

(0)  Winder  v,  Fearon,  4  Bam.  &  (a)  iSi  5W,  4.  c.  76.  s.  86. 

OO  2 
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be  paid  can  be  previously  ascertained^  or  not^  is  not  liable  to 
the  ad  valorem  duty  required  by  the  act  of  55  Geo.  3,  c.  184, 
Schedule,  Part  1,  title  Bond;  but  requires  a  duty  of  1/.  15*., 
as  a  bond  not  otherwise  charged  in  the  schedule,  nor  expressly 
exempted  fix>m  all  stamp  duty  (f). 


Section  III. — As  to  the  stamp  duties  on  agreements  for 

LEASES. 

A  few  remarks  remain  to  be  made  on  the  subject  of  stamps 
on  agreements  for  leases. 

The  stamp  act  of  55  Gteo.  3  («)  provided  that  every 
Agreement,  or  any  minute  or  memorandum, 
made  in  England,  under  hand  only,  or  made 
in  Scotland  without  any  clause  of  registration, 
and  not  otherwise  charged  in  the  schedule, 
nor  expressly  exempted  firom  all  stamp  duty ; 
where  the  matter  thereof  should  be  of  the 
value  of  20/.,  or  upwards ;  whether  the  same 
should  be  only  evidence  of  a  contract,  or  obli- 
gatory upon  the  parties  from  its  being  a  writ- 
ten instrument;  together  with  every  schedule, 
receipt,  or  other  matter,  put  or  endorsed 
thereon,  or  annexed  thereto; 

Where  the  same  should  not  contain  more  than    ^    *•  "* 
1,080  words,  being  the  amount  of  fifteen 
common  law  folios  or  sheets,  of  72  words 

each 10     0 

And  where  the  same  should  contain  more 

than  1,080  words 1  15     0 

And  for  every  entire  quantity  of  1,080  words 
contained  therein,  over  and  above  the  first 
1,080  words,  a  further  progressive  duty  of      1     5     0 

(0  The  Company  of  the  Com  Ex-  &  Selw.  88,  and  Toovey  v.  Sxmom, 

change   (Winchester)  v.  Gillingham,  3  Jut.  1178. 

4  Q.  B.  475;  S.  C.  3  Ga.  &  Dav.  667;         («)  65  Geo.  8.  c.  184.  Schedule, Part 

overruling  Attree  v.  Anscomb,  2  Mao.  1,  title  AgreemenL 
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Provided,  that  where  divers  letters  should  be 
offered  in  evidence  to  prove  any  agreement 
between  the  parties  who  should  have  written 
such  letters,  it  should  be  sufficient  if  any 
one  of  such  letters  should  be  stamped  with 
a  duty  of  1/.  l&s.,  although  the  same  should 
in  the  whole  contain  twice  the  number  of 
1,080  words  or  upwards. 
And  the  act  exempted  firom  the  preceding  and  all  other 
stamp  duties,  every  memorandum  or  agreement  for  granting 
a  lease  or  tack,  at  rack  rent,  of  any  messuage,  land,  or  tene- 
ment, under  the  yearly  rent  of  5/. 

These  stamp  duties  on  agreements  were  made  to  cease  and 
determine  on  the  passing  of  the  late  act  of  7  &  8  Vict.  c.  21  (t;), 
which  received  the  royal  assent  on  the  6th  of  June,  1844,  and 
substituted  (a?),  for  and  in  respect  of  every 

Agreement,  or  minute  or  memorandum  of  an  *    *•    ^* 
agreement,  then  chargeable  with  the  duty 
of  1/.  under  the  head  or  title  of  "Agree- 
ment ^'  in  the  schedule  to  the  act  of  55  Geo.  3. 
c.  184,  annexed,  a  duty  of         .         .         .026 
declaring,  at  the  same  time  (y),  that  all  ex- 
isting powers,  provisions,  fines,  forfeitures, 
pains,  and  penalties,  should  apply  to  the 
new  duty. 
The  acts,  as  we  have  seen,  only  apply  to  agreements,  or 
minutes  or  memorandums  of  agreements;    and,  therefore, 
where  a  paper  contained  a  proposal  to  let  land,  according  to 
the  terms  expressed  in  an  agreement  referred  to,  which  was 
stamped,  and  the  parties  ultimately  agreed  to  those  terms  by 
parol ;  the  paper  was  admitted  in  evidence  without  a  stamp, 
as  it  was  neither  an  agreement,  nor  a  mintUe  or  memorandum 
of  an  agreement,  but  a  mere  proposal  {z).      Had  it  been 
accepted  in  writing,  that  writing  must  have  been  stamped ; 

(v)  7  &  8  Viet  c.  21.  8.  1 .  (s)  Drant  v.  Brown,  8  Bam.  &  Cres. 

(x)  Seet  2,  and  Schedule  to  Act  665;  S.  C.  5  Dow.  &  Ry.  582. 

(y)  Seeid. 
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but  being  accepted  by  parol^  the  agreement  was  in  law  a 
parol  agreement  (a). 

To  bring  it  within  the  proTisions  of  the  acts^  the  paper 
must  be  under  hand.  A  written  paper  delivered  by  an 
auctioneer  to  a  bidder  to  whom  lands  were  let  by  auction^ 
containing  the  description  of  the  laads,  the  term  for  which 
they  were  let  to  the  bidder,  and  the  rent  payable,  but  not 
signed  by  the  auctioneer,  or  any  of  the  parties,  was  held  not 
to  be  such  a  minute  as  required  to  be  stamped,  but  to  be 
perfectly  collateral  to  the  taking,  and  no  more  than  if  the 
auctioneer  told  the  defendant  on  what  terms  he  was  to  hold ; 
but  had  the  auctioneer's  signature  been  affixed,  the  paper 
would  then  have  become  necessary  to  the  proof  of  the  con- 
tract, and  must  have  been  stamped  (i). 

If  the  parties  affix  their  seals  as  well  as  subscribe  their 
names  to  the  agreement,  it  falls  within  the  designation  of  a 
''  deed  of  any  kind  whatever  not  otherwise  charged  in  the 
schedule,  nor  expressly  exanpted  from  all  stamp  duty,''  and 
cannot  be  given  in  evidence  without  a  deed  stamp  {c). 

An  agreement  to  let  certain  premises  for  a  spedfio  period, 
at  a  sum  of  10/.,  does  not  require  a  stamp,  the  ^'matter"  of 
it,  signifying  not  the  value  of  the  premises,  but  the  amount  of 
the  rent  (rf),  not  being  of  the  value  of  20/.  or  upwards,  within 
the  meaning  of  the  act  (e). 

On  the  other  hand,  an  agreement  for  a  lease,  although  at 
a  less  annual  rent  than  5/.  per  annum,  is  not  within  the  ex- 
ception of  the  Stamp  Act  of  56  Qeo.  S.  c.  184,  where  the 
contract  is  for  a  building  lease,  and  consequently  confers  a 


(a)  Ibid.  Heame  v.  James,  2  Bro. 
C.  C  309. 

(6)  IUiii8bottomv.Tu]ibridge,2Mau. 
&  Selw.  434.   Ramsbottom  v.  Mortley, 

2  Man.  8l  Selw.  445.  Bremer  «.  Palmer, 

3  Eap.  213.  Doe  dem.  Bingham  v. 
Cartwright,  3  Bam.  &  Aid.  326.  Haw- 
kins V.  Warre,  3  Bam.  &  Cres.  690; 
S.  C.  5  Dow.  &  Ry.  512. 


(c)  OajUm  V,  Bnrteoahaw,  5  Bam. 
&  Grea.  41;  S.  C.  7  Dow.  &  Rjr.  800. 
Robinson  v.  Drybrough,  6  Term  Rep. 
317;S.  C.  1  E8P.243. 

(d)  Doe  dem.  Marlow  v.  Wigginsy 
4  Q.  B.  367.  376-8. 

(e)  Marlow  v,  Thompson,  1  Dowl. 
Pr.  Ca.  N.  S.  575.  Doo  dem.  Marlow 
V.  Wiggms,  4  Q.  B.  367. 
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beneficial  interest.  That  dause  relates  to  agreements  for 
leases  at  rack  rents  only  (/). 

A  surrender  of  a  lease,  in  consideration  of  ISO/.,  and  of  a 
new  lease  to  be  granted  by  the  surrenderee  to  the  surrenderor, 
does  not  require  a  distinct  stamp  in  respect  of  the  agreement 
to  grant  the  new  lease,  the  agreement  being  considered  as 
part  of  the  contract,  and  necessarily  connected  with  it ;  and 
the  reference  to  it  not  being  "  a  matter  or  thing  besides  what 
was  incident  to  the  sale  and  conveyance ''  {g). 

An  agreement  was  entered  into  by  one  instrument  between 
a  landlord  and  several  of  his  tenants  in  respect  of  their  several 
and  distinct  holdings.  The  tenants'  names  were  signed  in 
columns,  and  opposite  to  each  tenant's  name  was  the  amount 
of  rent  for  which  he  was  liable.  The  instrument  had  but 
one  stamp,  opposite  to  the  defendant's  name ;  and  it  appeared 
that  the  stamp  was  affixed  a  short  time  before  the  trial,  on 
payment  of  a  penalty,  and  that,  when  affixed,  the  names  of  all 
the  tenants,  the  defendant's  excepted,  were  run  through  in 
pencil ;  moreover  an  affidavit  was  produced  of  the  intended 
appropriation  of  the  stamp  to  the  defendant's  contract. 
These  circumstances  were  held  to  be  sufficient  evidence  to 
show  that  the  single  stamp  was  meant  to  be  applied  to  the 
particular  contract  with  the  defendant,  and  no  other  {h). 

It  is  not  clear  whether  an  agreement  comprised  in  a  series 
of  letters,  containing  in  the  whole  not  more  than  1080  words, 
required,  under  the  act  of  55  Geo.  3.  c.  184,  a  1/.  or  a  1/.  15*. 
stamp.  The  point  was  raised,  but  not  decided,  in  a  late  case 
at  Nisi  Prius,  the  court  suggesting  that  it  would  be  better  to 
raise  the  question  on  a  special  case  (t). 

If  any  agreement,  or  minute  or  memorandum  of  an  agree- 
ment, chargeable  with  duty  under  the  act  of  Victoria  (*), 


(/)  Doe  dem.  Hunter  v.  Boolcot,  {h)  Roe  dem.  Copley  v.  Day,  13  East, 

2  Esp.  595.    And  see  23  Qeo.  3.  c  58.  241. 

8.  4;  and  37  Geo.  3.  c.  90.  s.  1.  (i)  Parkins  v.  Moravia,  1  Car.  & 

(ff)  Doe  dem.  Plullipe  v.  Phillips,  Pa.  376.  379. 

11  AdoL  &  EIL  797;  S.  C.  3  Per.  &  (ib)  7  &  8  Yict.  c.  21. 
Day.  603. 
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shall  be  ingrossed^  written^  or  printed^  upon  yellum^  parch- 
ment^ or  paper^  not  duly  stamped^  and  such  agreement^  kc., 
shall  be  brought  to  the  commissioners  of  stamps  and  taxes^  * 
or  their  authorised  officers^  to  be  stamped^  together  with  the 
duty  payable  thereon^  within  fourteen  days  after  such  agree- 
ment^ &c.^  shall  have  been  made  or  entered  into^  the  com- 
missioners are  required  {I)  to  cause  it  to  be  stamped  without 
the  payment  of  any  penalty;  but  if  it  shall  not  be  brought 
to  be  stamped  within  that  time,  there  shall  be  payable,  by 
way  of  penalty,  on  the  stamping  thereof,  the  sum  of  10/.,  over 
and  above  the  duty  chargeable  thereon. 

For  any  license  to  demise  copyholds,  or  the  *  '•  "• 
memorandum  thereof,  if  granted  out  of 
court ;  and  the  copy  of  court  roll  of  any 
license  to  demise,  if  granted  in  court,  where 
the  clear  yearly  value  of  the  estate  shall 
exceed  20«.,  is  payable  a  duty  of  .  .10  0 
And  where  the  same  shall  not  exceed  Ms.,  a 

duty  of 0    6(»t) 


(0  Seet.5. 
(m)  55  Geo.  3.  e.  184.   Schedole,  Part  1,  tiae  Oopj^M. 
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CHAPTER  IV. 

OF  THE  REGISTRATION  OF  LEASES. 

T^HE  statute  of  2  &  S  Anne^  c.  i,  provides  {a),  that  a  memo- 
-^  rial  of  all  deeds  made  after  29th  September^  1704, 
whereby  any  honors,  manors,  lands,  tenements,  or  heredita- 
ments,  in  the  West  Biding  of  the  county  of  York  may  be  any 
way  a£fected  at  law  or  equity,  may,  at  the  election  of  the 
party  or  parties  concerned,  be  registered  in  such  manner  as 
is  thereinafter  directed ;  and  that  every  deed  that  shall  at  any 
time  after  any  memorial  is  so  registered  be  made  and  executed 
of  the  honors,  manors,  &c.,  or  any  part  thereof,  comprised  in 
any  such  memorial,  shall  be  adjudged  fraudulent  and  void 
against  any  subsequent  purchaser  or  mortgagee  for  valuable 
consideration,  unless  such  memorial  thereof  shall  be  registered 
as  by  the  act  is  directed,  before  the  registering  of  the  memo- 
rial of  the  deed  under  which  such  subsequent  purchaser  or 
mortgagee  shall  claim.  And  these  provisions  were  extended 
to  deeds  affecting  lands  in  the  East  Biding  of  the  county  of 
York,  and  in  the  town  and  county  of  the  town  of  Kingston 
upon  HuU,  by  the  act  of  6  Anne,  c.  35 ;  to  deeds  affecting 
lands  in  the  county  of  Middlesex,  by  the  act  of  7  Anne,  c.  20; 
and  to  deeds  affecting  lands  in  the  North  Biding  of  the 
county  of  York,  by  the  act  of  8  Geo.  2.  c.  6 ;  though  there  is 
some  difference  between  the  language  of  the  act  of  2  &  3 
Anne,  and  that  of  the  subsequent  statutes ;  as,  instead  of 
providing  that  every  deed  that  shall  at  any  time  after  any 
memorial  is  so  registered  be  made  and  executed  of  the  honors, 
&c.,  shall  be  adjudged  fraudulent  and  void,  &c.,  the  act  of 

(a)  2  &  3  Airne,  c.  4.  b.  1. 
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6  Anne^  c.  35^  after  authorising  the  registration  of  memorials 
of  deeds  executed  after  the  29th  of  September,  1708,  declares, 
that  every  such  deed  that  shall  at  any  time  after  tlie  8aid29ih 
of  September  be  made  and  executed  shall  be  adjudged  frau- 
dulent and  void,  &c.,  unless,  &c.,  as  in  the  act  of  2  &  3  Anne ; 
and  7  Anne,  c.  20,  and  8  Geo.  2.  c.  6,  correspond  in  terms 
with  6  Anne,  c.  35,  allowance  being  made  for  the  respective 
periods  of  their  commencement. 

None  of  these  acts,  however,  extends  to  leases  at  a  rack 
rent,  or.  to  any  lease  not  exceeding  one-and-twenty  years, 
where  the  actual  possession  and  occupation  go  along  with  the 
lease  {b).  The  chambers  in  Serjeant's  Inn,  the  Inns  of  Court, 
and  Inns  of  Chancery,  are  also  excepted  from  the  operation 
of  the  act  of  7  Anne  {c).  But  all  other  leases  by  deed  for  a 
valuable  consideration  are  subject  to  the  provisions  of  the  acts 
referred  to ;  and,  therefore,  if  lands  within  a  register  county 
be  demised  by  way  of  mortgage,  with  the  usual  provision  for 
the  lessor's  enjoyment  till  default  in  payment  of  the  mort- 
gage money  and  interest  at  the  prescribed  time,  the  lease 
must  be  registered,  as  the  actual  possession  and  occupation 
will  not  go  along  with  it  {d). 

Sir  Edward  Sugden  {e)  also  recommends  the  registration  of 
sudh  leases  of  copyhold  lands  as  would  require  registration  if 
the  lands  were  of  freehold  tenure. 

From  the  language  of  Burke,  C.  J.,  in  Puiy  v.  Smith  (/), 
in  Ireland,  it  would  seem  that  mere  receipt  of  rent  would  not 
be  deemed  an  aetwU  possession  and  occupation  within  the 
acts. 

Notwithstanding  Mr.  Rigge's  doubts  ( jr),  it  appears  to  be 


(&)  2  &  3  Anne,  e.  4. 8. 16.  6  Anne, 
c3d.B.29.  7  Anne,  c.  20. 8. 17.  8  Geo. 
2.  c.  6.  8.  34. 

(c)  7  Anne,  c.  20.  s.  17. 

(cO  Rigge  on  Registration,  p.  88, 
n.  (o).  Wilson  on  Registration,  p.  29. 
Dibb  on  Registration,  p.  41.  Sugd. 
v.  &P.  llihedit.  p.  981. 

(e)  Sugd.  v.  &  P.  I  ]  th  edit.  980. 


if)  Foxy  V.  Smith,  I  Hods.  &  Br. 
735,  751,  the  14th  section  of  the  Irish 
Act,  6  Anne,  c.  2,  is  similar  to  the  1 6th 
sect  of  2  &  3  Anne,  c.  4;  the  29th 
sect,  of  6  Anne,  c  35;  the  17th  soot, 
of  7  Anno,  c.  20;  and  the  34  th  sect,  of 
8  Geo.  2.  c.  6. 

{g)  Rigge  on  Registration,  88,  n.  (h). 
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the  better  opinion  that  a  lease  within  the  exception  of  the 
acts  at  its  commencement  will  so  continue^  notwithstanding 
it  may  become  a  valoable  and  saleable  interest  (A). 

It  will  be  perceiyed^  that  the  acts  give  a  priority  to  a  snb<- 
sequent  purchaser  who  first  gets  his  deed  on  the  register; 
but^  as  between  the  parties  to  a  lease  of  lands  lying  within 
any  of  the  districts  mentioned,  the  demise  cannot  be  im- 
peached for  want  of  registration;  and  it  has  even  been  decided^ 
with  reference  to  the  act  for  settling  the  draining  of  the  great 
level  of  the  fens  called  Bedford  Level  {i),  which  declared  (A:);^ 
''that  no  lease,  grant,  or  conveyance,  &c.,  of  any  part  of  the 
95,000  acres  therein  mentioned,  (except  leases  for  seven  years 
or  under,  in  possession,)  should  be  of  force  but  from  the  time 
it  should  be  entered  with  the  register  *%  that  a  lessee  of  lands 
within  that  district  could  not  avail  himself  of  the  want  of 
registration  as  a  defence  to  an  action  for  breach  of  covenants 
contained  in  the  lease ;  the  clause  having  been  introduced  for 
the  purpose  of  giving  to  parties  who  had  registered  their  deeds 
a  priority  over  others  who  had  neglected  that  duty ;  but  not 
of  enabling  a  lessee  to  dispute  the  lease  after  having  enjoyed 
an  interest  under  it  (/). 

In  registering  an  assignment  of  a  lease  the  parcels  should 
be  inserted  at  length,  and  not  referred  to  merely  as  being 
described  in  the  lease,  which  would  not  be  a  compliance  with 
the  terms  of  the  registry  acts  (m). 

But  a  registration  of  an  assignment  is  not  a  registration  of 
a  lease  (n). 

It  is  dear  that  the  second  of  two  assignees  of  a  lease  who 
first  registers  his  assignment  will  be  preferred  at  Law  to  the 
first  assignee,  although  the  second,  at  the  time  of  registration, 
had  notice  of  the  prior  assignment  (o).    But  in  Equity,  where 


(h)  Sagd.  V.  &  P.  nth  edit  p.  980.         (n)  Honejroomb    dem.    Halpen    v. 

WOflon  on  Regitftratioxi,  29.  Waldron,  2  Stra.  1064.   And  see  lessee 

(«)  15  Car.  2.  c.  1 7.  of  Fleming  v,  Neville,  Hayes,  23;  and 

(k)  Seet  8.  Fury  v.  Smith,  1  Huds.  &  Br.  735.  755 ; 

(0  Hodson  V.  Sharpe,  10  East,  350;  on  the  Irish  Act  of  6  Annc^  c.  2. 
cited,  1  Turn,  &  Russ.  219.  (o)  Doe  dem.  Robinson  v.  AIlsop; 

(m)  Sugd.  V.  &  P.  1 1th  edit.  973.  5  Bam.  &  Aid.  142. 
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considerations  of  conscience  are  regarded^  if  a  subsequent 
lessee  or  assignee  obtain  aliunde  that  notice  of  a  prior  estate 
in  the  property  which  it  is  the  aim  of  the  register  to  give,  he 
is  as  much  bound  as  if  he  had  derived  it  from  the  register 
itself  (/>). 

Where  registration  is  necessary^  the  memorial  must  in  all 
cases  be  put  into  writing  in  vellum  or  parchment  (g)  j  and  in 
the  case  of  hereditaments  within  the  West  Riding  of  the 
county  of  York,  be  directed  to  the  register  of  the  office  (r) ; 
and  in  the  case  of  hereditaments  within  the  East  {s)  and 
North  (/)  Ridings  of  the  county  of  York,  and  in  the  town  and 
county  of  the  town  of  Kingston  upon  Hull  (u),  and  in  the 
county  of  Middlesex  (a?),  be  brought  to  the  register  office; 
and  must  in  all  cases  be  under  the  hand  and  seal  of  some  or 
one  of  the  grantors,  or  some  or  one  of  the  grantees ;  or  in 
the  West  Riding  of  the  county  of  York  {z),  of  his  or  their 
guardians  or  trustees ;  or  in  the  East  Riding  of  the  coimty  of 
York,  and  in  Kingston  upon  Hull  {a),  or  in  the  county  of 
Middlesex  {b),  of  his  or  their  heirs,  executors,  or  administra- 
tors, guardians  or  trustees ;  and  in  the  West  {c)  and  East  (d) 
Ridings,  and  in  Sangston  upon  Hull  {e),  and  in  Middlesex  (/), 
attested  by  two  witnesses,  one  whereof  to  be  one  of  the  wit- 
nesses to  the  execution  of  the  deed ;  which  witness  is,  upon 
his  oath,  as  to  hereditaments  within  the  West  {ff)  and  East  {h) 
Ridings,  and  Sangston  upon  Hull  (t),  before  the  register,  or 
his  deputy,  and  as  to  hereditaments  in  Middlesex  (A:),  before 
the  registers,  or  before  a  master  in  Chancery,  to  prove  the 
signing  and  sealing  of  the  memorial;  and,  as  to  heredita- 


0>)  Le  Neve  v.  Le  Neve,  3  Atk.  646 ;  (2)  2  &  3  Anne,  c.  4.  a.  7. 

S.  C.  1  Ves.  64;  Ambl.  436.    2  BaU  &  (a)  6  Anne,  c.  35.  s.  10. 

Beat  75.  (b)  7  Anne,  c  20.  8.  5. 

(9)  2  &  3  Anne,  c.  4.  s.  7.    0  Anne,  (c)  2  &  3  Anne,  c.  4.  b.  7. 

c.  35. 8. 10.   7  Anne,  c.  20.  a.  6.   8  Geo.  (d)  6  Anne,  c.  35.  8. 10. 

2.  c.  6.  8.  11.  (e)  IWd. 

(r)  2  &  3  Anne,  c.  4.  s.  7.  (/)  7  Anne,  c.  20.  s.  5. 

(»)  6  Anne,  c.  35.  s.  10.  (gr)  2  &  3  Anne,  c.  4.  8.  7. 

(0  8  Geo.  2.  c.  6.  8.  11.  (h)  6  Anne,  o.  35.  8.  10. 

(«)  6  Anne,  c.  35.  8.  10.  (i)  Ibid. 

(a;)  7  Anne,  c.  20.  8.  5.  (ib)  7  Anne,  c.  20. 8.  5. 
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ments  in  the  West  (/)  and  East  (f»)  Bddings^  and  Kingston 
upon  Hull  {n),  but  not  in  Middlesex^  the  execution  of  the 
deed  mentioned  therein. 

The  11th  section  of  the  act  of  George  the  2nd  {o),  relating 
to  hereditaments  within  the  North  Riding  of  the  county  of 
York,  declares,  that  every  memorial  shall  be  under  the  hand 
and  seal  of  one  of  the  grantors,  &;c.,  ^'attested  by  two  wit- 
nesses '*  [one  whereof  to  be  one  of  the  tritnesses]  "  to  the 
execution  of  such  deed  or  conveyance,  which  witness  shall 
upon  his  oath,  or,  being  a  Quaker,  on  his  solemn  afiSrmation, 
before  the  said  register,  or  his  deputy,  prove  the  signing  and 
sealing  of  such  memorial,  and  the  execution  of  the  deed  or 
conveyance  mentioned  in  such  memorial ;  or  else  the  person 
so  signing  and  sealing  the  same  memorial  as  aforesaid,  or  one 
of  them,  shall,  before  the  said  register  or  his  deputy,  acknow- 
ledge his  or  their  signing  and  sealing  of  the  said  memorial, 
and  the  execution  of  the  deed  or  conveyance  mentioned  in 
such  memorials/'  But  there  is  an  obvious  omission  in  the 
act  of  the  words  above  in  italics  and  between  brackets.  The 
practical  effect  of  it,  however,  is,  that  memorials  proved 
under  it  must  be  attested  by  two  witnesses  to  the  execution 
of  the  deed  intended  to  be  registered;  unless  the  person 
signing  and  sealing  the  memorial  personally  attend,  and  make 
the  prescribed  acknowledgment  {p). 

The  memorial  must  in  all  cases  {q)  contain  the  day  of  the 
month,  and  the  year,  when  the  deed  bears  date,  and  the 
names  and  additions  of  all  the  parties  to  the  deed,  and  of  all 
the  witnesses  to  it,  and  the  places  of  their  abode;  and  must 
express  or  mention  the  honors,  manors.  Sec.,  contained  in 
such  deed,  and  the  names  of  all  the  parishes,  townships, 
hamlets,  precincts,  or  extra-parochial  places,  where  any  such 
honors,  manors,  &c.,  lie,  in  such  manner  as  the  same  are 
expressed  or  mentioned  in  such  deed,  or  to  the  same  effect ; 


(0  2  &  3  Aone,  e.  4.  8.  7.  (p)  Dibb  on  Itegistration,  79,  80. 

(m)  6  Airne,  c.  35.  b.  10.  (9)  2  &  3  Anne,  c.  4.  s.  8.    6  Anne, 

(n)  Ibid.  C.35.S.11.  7 Anne, c. 20. 8. 6.  8Geo.2. 

(0)  8  Geo.  2.  c.  6.  8.  11.  c.  6.  s.  12. 
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the  deed  of  which  the  memorial  is  to  be  registered  must  be 
produced  to  the  register^  or  his  deputy^  in  cases  of  registra- 
tion in  the  West  (r),  East  {s),  and  North  {t)  Ridings  of  the 
county  of  York^  and  in  Kingston  upon  Hull  {u),  but  in  Mid- 
dlesex {x)  to  the  registers  or  masters^  at  the  time  of  entering 
the  memorial^  who  respectively  are  to  indorse  a  certificate  on 
such  deed^  and  therein  mention  the  certain  day,  hour,  and 
time,  on  which  such  memorial  is  so  entered  and  registered, 
expressing  also  in  what  book,  page,  and  number,  the  same  is 
entered;  and  the  register,  or  his  deputy,  in  the  West(y), 
East  (z),  and  North  {a)  Ridings,  and  in  Kingston  upon  Hull  (i), 
and  the  registers  or  masters  in  Middlesex  (c),  are  to  sign  the 
certificate  when  so  indorsed ;  and  the  certificates  are  to  be 
allowed  as  evidence  of  registration  in  all  courts  of  record 
whatsoever ;  and  in  all  cases  every  page  of  such  register  books, 
and  every  memorial  entered  therein,  are  to  be  numbered;  and 
the  day  of  the  month,  and  the  year,  and  hour,  or  time  of  the 
day,  when  every  memorial  is  registered,  are  to  be  entered  in 
the  margins  of  the  register  books,  and  of  the  memorial;  and 
every  register  is  to  keep  an  alphabetical  calendar  of  aU 
parishes,  extra-parochial  places,  and  townships  within  his 
respective  district,  with  reference  to  the  number  of  every 
memorial  that  concerns  the  honors,  manors,  &;c.,  in  every 
such  parish,  extra-parochial  place,  or  township  respectively, 
and  of  the  names  of  the  parties  (d)  mentioned  in  such  memo- 
rial ;  and,  in  the  West  {e)  and  East  (/)  Ridings  of  York,  and 
in  Kingston  upon  Hull  {g),  and  in  Middlesex  (A),  the  register 
is  directed  duly  to  file  every  memorial  in  order  of  time  as  the 
same  shall  be  brought  to  the  office,  and  enter  or  register  the 


(r)  2  &  8  Asne,  e.  4.  0.  8.  (c)  7  Anne,  c  20.  b.  6. 

(s)  6  Aone,  c  35.  b.  1 1.  (<0  In  section  6  of  7  Anne,  c.  20,  in 

(0  8  Geo.  2.  e.  6.  8.  12.  Pickering's  edition  of  the  Statates  At 

(tt)  6  Anne,  c.  85.  s.  11.  Uurge,  the  word  pari^ks  is  printed  by 


(x)  7  Anne,  c.  20.  s.  6.  mistake  for  partiet. 

(y)  2  &  3  Anne,  c.  4.  s.  8.  (e)  2  &  8  Anne,  c.  4.  s.  8. 

(2)  6  Anne,  0.  35.  s.  1 1.  (/)  6  Anne,  e.  85.  s.  11. 

(a)  8  Geo.  2.  c  6.  s.  12.  (g)  Ibid. 

(6)  6  Anne,  c.  35.  s.  1 1.  (&)  7  Anne,  c.  20.  a  6. 
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memorials  in  the  same  order  that  they  shall  respectively  come 
to  his  hand. 

Memorials  of  deeds  made  and  executed  in  London^  or  in 
any  other  place  not  within  forty  miles  of  the  West  Biding 
of  the  county  of  York^  concerning  honors^  manors^  &c.^  in 
the  West  Biding  (i),  and  not  within  forty  miles  of  the 
East  Biding^  concerning  honors^  manors,  &c.^  in  the  East 
Biding,  or  the  town  and  county  of  the  town  of  Kingston 
upon  HuU(A:),  are  to  be  registered  by  the  register  or  his 
deputy,  in  case  an  affidavit  sworn  before  any  of  the  judges  at 
Westminster,  or  a  Master  in  Chancery,  (ordinary  or  extraor- 
dinary, in  registrations  of  deeds  relating  to  hereditaments  in 
the  East  Biding,  or  in  Kingston  upon  Hull  (/),)  be  brought 
with  the  memorial  to  the  roister  or  his  deputy,  wherein  one 
of  the  witnesses  to  the  execution  of  such  deeds  shall  swear  he 
or  she  saw  the  same  executed,  and  the  memc^rial  signed  and 
sealed  as  before  mentioned ;  and  the  same  is  to  be  a  sufficient 
authority  to  the  register,  or  his  deputy,  to  give  the  party  that 
brings  such  memorial  and  affidavit  a  certificate  of  the  regis- 
tering such  memorial ;  which  certificate,  signed  by  the  register 
or  his  deputy,  is  to  be  allowed  as  evidence  of  the  registries  of 
the  same  memorials  in  all  courts  of  record  whatsoever. 

A  similar  provision  is  contained  in  the  act  of  8  Geo.  2  rela- 
tive to  registrations  within  the  North  Biding  of  the  county 
of  York,  the  affirmations  of  Quakers  being  taken  as  well  as 
the  affidavits  of  witnesses  not  being  Quakers  (m). 

The  act  of  55  Geo.  3.  c.  184  (n),  imposes  a  stamp  duty  of 
10s.  on  the  memorial,  without  regard  to  the  number  of  folios 
contained  in  it,  provided  it  be  contained  in  one  piece  of  vellum 
or  parchment;  with  a  progressive  duty  of  10*.  for  every  piece 
after  the  first,  if  more  than  one  be  used. 


(0  2  &  3  Anne,  c.  4.  s.  18.  (m)  8  Geo.  2  e.  6.  s.  13. 

(k)  6  Anne,  c.  35.  s.  12.  (n)  55  Geo.  3.  c.  184.     Schedule, 

(0  Ibid.  Part  1,  title  Memorial. 
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CHAPTER  V. 

OF  INDORSEMENTS  ON  LEASES. 

TNDORSEMENTS  made  on  a  lease  previously  to  its  being 
executed^  or  signed^  according  to  tlie  kind  of  instrument 
adopted  {a),  are  deemed  to  be  incorporated  in  it^  and  may, 
therefore,  introduce  any  matter  tending  to  qualify  tbe  provi- 
sions contained  in  the  body,  or  even  to  defeat  it  by  way  of 
condition  (&) .  But  after  a  lease  has  been  executed,  an  indorse- 
ment thereon,  cannot,  unless  it  be  also  under  hand  and  seal, 
and  duly  stamped,  in  any  degree  control  or  affect  the  original 
deed ;  on  the  principle  of  a  deed  being  incapable  of  discharge 
but  by  an  instrument  of  as  high  a  nature  (c). 


(a)  As  to  leases  without  deed,  see  right  dem.  Nicholls  v.  Mark,  4  Mao.  &, 

ante,  p.  3  e^  teq.  of  this  yolume.  Sdw.  30. 

(6)  Griffin  V.  Stanhope,  Cro.  Jac.  (c)  Goodright  dem.  Nicholls  v.  Mark, 

456.  Broke  V.  Smith,  Mo.  679.   Good-  sup. 
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I. 

8  A;  9  Vict.  c.  124. 

An  Act  to  facilikOe  the  granting  of  certain  Leases. 

[Sth  August,  1845.] 

WHERBAS  it  is  expedient  to  facilitate  the  leasing  of  lands  and 
tenements :  Be  it  enacted  by  the   Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  That  whenever  any  party  to  any  whne  the  words 
deed  made  according  to  the  forms  set  forth  in  the  first  schedule  to  the  second  sche- 
this  act,  or  to  any  other  deed  which  shall  be  expressed  to  be  made  in  the  de^^to  haTo 
pursuance  of  this  act,  shall  employ  in  such  deed  respectively  any  of  uworSsof column 
the  forms  of  words  contained  in  column  I.  of  the  second  Schedule  "'  ^'^  '»»«*«*• 
hereto  annexed,  and  distinguished  by  any  number  therein,  such  deed 
shall  be  taken  to  have  the  same  effect  and  be  construed  as  if  such 
party  had  inserted  in  such  deed  the  form  of  words  contained  in  column 
II.  of  the  same  Schedule,  and  distinguished  by  the  same  number  as 
is  annexed  to  the  form  of  words  employed  by  such  party ;  but  it  shall 
not  be  necessary  in  any  such  deed  to  insert  any  such  number. 

II.  That  every  such  deed,  unless  any  exception  be  specially  made  Deed  to  include 

^Ti  hoQses.  o(c« 

therein,  shall  be  held  and  construed  to  include  all  outhouses,  build- 
ings, bams,  stables,  yards,  gardens,  cellars,  ancient  and  other  lights, 
paths,  passages,  ways,  waters,  watercourses,  liberties,  privileges, 
easements,    profits,  commodities,    emoluments,  hereditaments,  and 

VOL.  II.  p  p 
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8&9VicT.c.ia4.  appurtenances  whatsoeyer,  to  the  lands  and  tenements  therein  com- 

prised  belonging  or  in  anywise  appertaining. 


Remtmsmtion  for 
deed  nnder  the 
act  net  to  be  by 
length  only. 


III.  That  in  taxing  any  bill  for  preparing  and  executing  any  deed 
under  this  act  it  shall  be  lawful  for  the  taxing  officer,  and  he  is 
hereby  required,  in  estimating  the  proper  sum  to  be  charged  for  such 
transaction,  to  consider,  not  the  length  of  such  deed,  but  only  the 
skill  and  labour  employed,  and  responsibility  incurred,  in  the  pre- 
paration thereof. 


Deedfldiingto  IV.  That  any  deed  or  part  of  a  deed  which  shall  fail  to  take 

act  to  be  ae  valid    effect  by  Tirtue  of  this  act  shall  nevertheless  be  as  valid  and  effectual, 

and  shall  bind  the  parties  thereto,  so  far  as  the  rules  of  law  and 
equity  will  permit,  as  if  this  act  had  not  been  made. 


Conttraetioa 
elaoae. 


y.  That  in  the  construction,  and  for  the  purposes  of  this  act,  and 
the  schedules  hereto  annexed,  unless  there  be  something  in  the 
subject  or  context  repugnant  to  such  construction,  the  word  "  lands  ** 
shall  extend  to  all  tenements  and  hereditaments  of  freehold  tenure, 
and  to  such  customary  lands  as  will  pass  by  deed,  or  deed  and  sur- 
render, and  not  by  surrender  alone,  or  any  undivided  part  or  share 
therein  respectively  ;  and  every  word  importing  the  singular  number 
only  shall  extend  and  be  applied  to  several  persons  or  things  as  w^ 
as  one  person  or  thing,  and  the  converse  ;  and  every  word  importing 
the  masculine  gender  only  shall  extend  and  be  applied  to  a  female  as 
well  as  a  male ;  and  the  word  **  party  "  shall  mean  and  include 
any  body  politic  or  corporate  or  collegiate,  as  well  as  an  individual. 


Schednlea,  ftc 
part  of  act. 


VI.  That  the  schedules,  and  the  directions  and  forms  therein  con- 
tained, shall  be  deemed  and  taken  to  be  parts  of  this  act. 


Commeiicflinent 
of  act 


VII.  That  this  act  shall  commence  and  take  effect  from  and  after 
the  first  day  of  October. 


Act  not  to  extend       VIII.  That  this  act  shall  not  extend  to  Scotland. 

to  Scotland. 
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SCHEDULES  TO  WHICH  THIS  ACT  REFERS. 


THE  FIRST  SCHEDULE. 

This  indenture^  made  the day  of ,  one  thousand  eight 

hundred  and  forty [or  other  year],  in  pursuance  of  an  act  to  faci- 
litate the  granting  of  certain  leases,  hetween  [here  insert  the  names  of 
the  parties^  and  recitals,  if  any,]  Witnesseth,  that  the  said  {lessor]  or 
[lessors]  doth  or  do  demise  unto  the  said  [lessee]  or  [lessees],  his  [or 
their]    executors,    administrators,  and  assigns,   All    Spc,   [parcels], 

from  the  day  of  ,  for  the  term  of thence  ensuing, 

Yielding  therefor  during  the  said  term  the  rent  of  [state  the  rent  and 
mode  of  payment]. 

In  witness  whereof  the  said  parties  hereto  have  hereunto  set  their 
hands  and  seals. 


THE  SECOND  SCHEDULE. 

DiREGTIONS   AS   TO   THE    FORMS   IN   THIS    SCHEDULE. 

1.  Parties  who  use  any  of  the  forms  in  the  first  column  of  this  Sche- 

dule may  substitute  for  the  words  "  lessee  "or  **  lessor  "  any 
name  or  names,  and  in  every  such  case  corresponding  sub- 
stitution shall  be  taken  to  be  made  in  the  corresponding  forms 
in  the  second  column. 

2.  Such  parties  may  substitute  the  feminine  gender  for  the  mas« 

culine,  or  the  plural  number,  for  the  singular,  in  the  forms 
in  the  first  column  of  this  Schedule,  and  corresponding  changes 
shall  be  taken  to  be  made  in  the  corresponding  forms  in  the 
second  column. 

3.  Such  parties  may  fill  up  the  blank  spaces  left  in  the  forms  4  and 

5,  in  the  first  column  of  this  Schedule  so  employed  by  them, 
with  any  words  or  figures,  and  the  words  or  figures  so  intro- 
duced shall  be  taken  to  be  inserted  in  the  corresponding  blank 
spaces  left  in  the  forms  embodied. 

4.  Such  parties  may  introduce  into  or  annex  to  any  of  the  forms  in 

the  first  column  any  express  exceptions  from  or  express  quali- 
fications thereof  respectively,  and  the  like  exceptions  or  quali- 
fications shall  be  taken  to  be  made  from  or  in  the  corresponding 
forms  in  the  second  column. 

5.  Where  the  premises  demised  shall  be  of  freehold  tenure,  the  cove- 

pp2 
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nants  1  to  10  shall  be  taken  to  be  made  with»  and  the  proTiso 
11  to  apply  to  the  heirs  and  assigns  of  ihe  lessor  ;  and  where 
the  premises  demised  shall  be  of  leasehold  tenure,  the  coyeniinta 
and  proviso  shall  be  taken  to  be  made  with  and  apply  to  the 
lessor,  his  executors,  admimstrators,  and  assigns. 


Column  I. 

1.  That  the  said  [^«e6] 
covenants  with  the  said 
[/(pMor]  to  pay  rent ; 


2.  and  to  pay  taxes ; 


3.  and  to  repair ; 


OOLUIIN  II. 

1.  And  the  said  lessee  doth  hereby,  for 
himself,  his  heirs,  executors,  administrators, 
and  assigns,  covenant  with  the  said  lessor, 
that  he,  the  said  lessee,  his  executors,  ad- 
ministrators, and  assigns,  will  during  the 
said  term,  pay  unto  the  said  lessor  the  rent 
hereby  reserred,  in  manner  bereinbefbre 
mentioned,  without  any  deduction  whatso- 
ever. 

2.  And  also  will  pay  all  taxes,  rates, 
duties,  and  assessments  whatsoever,  whe- 
ther parochial,  parliamentary,  or  otherwise, 
now  charged,  or  hereafter  to  be  charged, 
upon  the  said  demised  premises,  or  upon 
the  said  lessor,  on  account,  thereof  (except- 
ing land-tax,  and  excepting,  in  Ireland, 
tithe  rent-charge  and  such  portion  of  the 
poor-rate  as  the  lessor  is  or  may  be  liable 
to  pay,  and  excepting  also  all  taxes,^  rates, 
duties,  and  assessments  whatsoever,  or  any 
portion  thereof,  which  the  lessee  is  or  may 
be  by  law  exempted  from). 

3. '  And  also  wiU,  during  the  said  term, 
well  and  sufficiently  repair,  maintain,  pave, 
empty,  cleanse,  amend,  and  keep  the  said 
demised  premises,  with  the  appurtenances, 
in  good  and  substantial  repair,  together 
with  all  chimney-pieces,  windows,  doors, 
fastenings,  water-closets,  cisterns,  parU- 
tions,  fixed  presses,  shelves,  pipes,  pumps, 
pales,  rails,  locks,  and  keys,  and  all  other 
fixtures  and  things  which  at  any  time  dnr* 
iug  the  said  term  shall  be  erected  and 
made,  when,  where,  and  so  often  as  need 
shall  be. 
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Column  I. 

4.  and  to  paint  outside 
every year ; 


5.  and   to  paint    and 

paper  inaide  every  

year; 


6.  and  to  insure  from 
fire  in  the  joint  names  of 
the  said  [ikssar]  and  tiie 
said  [lessee]  ; 


to  show  receipts ; 


and  to  rebuild  in  case  of 
fire. 


Column  11. 

4.  And  also  that  the  said  lessee,  his 
executors,  administrators,  and  assigns,  will 

in  every year  in  the  said  teim,  paint 

all  the  outside  wood-work  and  iron-work 
belonging  to  the  said  premises,  with  two 
coats  of  proper  oil  colours,  in  a  workman- 
like manner. 

5.  And  also  that  tiie  said  [lessee],  his 
executors,  administrators,  and  assigns,  will 

in  every year  paint  the  inside  wood, 

iron,  and  other  works  now  or  usually 
painted,  with  two  coats  of  proper  oil  colours 
in  a  workmanlike  manner ;  and  also  re- 
paper,  with  paper  of  a  quality  as  at  present, 
such  parts  of  the  premises  as  are  now 
papered ;  and  also  wash,  stop,  whiten,  or 
colour  such  parts  of  the  said  premises  as 
are  now  plastered. 

6.  And  also  that  the  said  lessee,  his 
executors,  administrators,  and  assigns,  will 
forthwith  insure  the  said  premises  hereby 
demised  to  the  fiill  value  thereof,  in  some 
respectable  insurance  office,  in  the  joint 
names  of  the  said  lessor,  his  executors, 
administrators,  and  assigns,  and  the  said 
lessee,  his  executors,  administrators,  or 
assigns,  and  keep  the  same  so  insured 
during  the  said  term  ;  and  wiU,  upon  the 
request  of  the  said  lessor,  or  his  agent, 
show  the  receipt  for  the  last  premium  paid 
for  such  insurance  for  every  current  year ; 
and  as  often  as  the  said  premises  hereby 
demised  shall  be  burnt  down  or  damaged 
by  fire,  all  and  every  the  sums  or  sum  of 
money  which  shall  be  recovered  or  received 
by  tlie  said  [lessee],  his  executors,  adminis- 
trators, or  assigns,  for  or  in  respect  of  such 
insurance,  shall  be  laid  out  and  expended 
by  him  in  building  or  repairing  the  said  de- 
mised premises,  or  such  parts  tiiereof  as 
shall  be  burnt  down  or  damaged  by  fire  as 
aforesaid. 
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Column  I. 

7.  And  that  tho  said 
[Z^Mor]  may  enter  and 
view  state  of  repair,  and 
that  the  said  [lessee]  will 
repair  according  to  notice. 


8.  That  the  said  [^Mee] 
will  not  use  premises  as  a 
shop. 


9.  And  will  not  assign 
without  leave. 


10.,  And  that  he  will 
leave  premises  in  good 
repair. 


COLUHN  II. 

7.  And  it  is  hereby  agreed,  that  it  shall 
be  lawful  for  the  said  lessor,  and  his  agents, 
at  all  seasonable  times  during  the  said 
term,  to  enter  the  said  demised  premises 
to  take  a  schedule  of  the  fixtures  and 
things  made  and  erected  thereupon,  and  to 
examine  the  condition  of  the  said  premises ; 
and  further,  that  all  wants  of  reparation 
which  upon  such  views  shall  be  found,  and 
for  the  amendment  of  which  notice  in  writ- 
ing shall  be  left  at  the  premises,  the  said 
lessee,  his  executors,  administrators,  and 
assigns,  will,  within  three  calendar  months 
next  after  every  such  notice,  well  and  suf- 
ficiently repair  and  make  good  accordingly. 

8.  And  also  that  the  said  lessee,  his 
executors,  administrators,  and  assigns,  will 
not  convert,  use,  or  occupy  the  said  pre- 
mises or  any  part  thereof  into  or  as  a  shop, 
warehouse,  or  other  place  for  carrying  on 
any  trade  or  business  whatsoever,  or  suffer 
the  said  premises  to  be  used  for  any  such 
purpose,  or  otherwise  than  as  a  private 
dwelling  house,  without  the  consent  in 
writing  of  the  said  lessor. 

9.  And  abo  that  the  asA&'lleisee]  shall 
not  nor  will  during  the  said  term  assign, 
transfer,  or  set  over,  or  otherwise  by  any 
act  or  deed,  procure  the  said  premises,  or 
any  of  them  to  be  assigned,  transfenred,  or 
set  over,  imto  any  person  or  persons  whom- 
soever, without  the  consent  in  writing  of 
the  said  [lessor],  his  executors,  adminis- 
trators, or  assigns,  first  had  and  obtained. 

10.  And  further,  that  the  said  [2eMee] 
will,  at  the  expiration  or  other  sooner  deter- 
mination of  the  said  term,  peaceably  sur- 
render and  yield  up  unto  the  said  lessor 
the  said  premises  hereby  demised,  with  the 
appurtenances,  together  with  all  buildings, 
erections,  and  fixtures,  now  or  hereafter  to 
be  built  or  erected  thereon,  in  good  and 
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Column  I. 


11.  Proviso  for  re-en- 
try by  the  said  lessor  on 
nonpayment  of  rent  or 
nonperformance  of  cove- 
nants. 


12*  The  said  [lessor] 
covenants  with  the  said 
[lessee]  for  quiet  enjoy- 
ment. 


Column  II. 

substantial  repair  and  condition  in  all  re* 
spects,  reasonable  wear  and  tear,  and  da- 
mage by  fire,  only  excepted. 

11.  Provided  always,  and  it  is  expressly 
agreed,  that  if  the  rent  hereby  reserved,  or 
any  part  thereof,  shall  be  unpaid  for  fifteen 
days  after  any  of  the  days  on  which  the 
same  ought  to  have  been  paid  (although 
no  formal  demand  shall  have  been  made 
thereof),  or  in  case  of  the  breach  or  non- 
performance of  any  of  the  covenants  and 
agreements  herein  contained  on  the  part 
of  the  said  lessee,  his  executors,  adminis- 
trators, and  assigns,  then  and  in  either  of 
such  cases  it  shall  be  lawful  for  the  said 
lessor,  at  any  time  thereafter,  into  and 
upon  the  said  demised  premises,  or  any 
part  thereof,  in  the  name  of  the  whole,  to 
re-enter,  and  the  same  to  have  again,  re- 
possess, and  enjoy,  as  of  his  or  their  former 
estate,  any  thing  hereinafter  contained  to 
the  contrary  notwithstanding. 

12.  And  the  lessor  doth  hereby,  for  him- 
self, his  heirs,  executors,  administrators, 
and  assigns,  covenant  with  the  said  lessee, 
his  executors,  administrators,  and  assigns, 
that  he  and  they  paying  the  rent  hereby 
reserved,  and  performing  the  covenants 
hereinbefore  on  his  and  their  part  con- 
tained, shall  and  may  peaceably  possess 
and  enjoy  the  said  demised  premises  for 
the  term  hereby  granted,  without  any  in- 
terruption or  disturbance  from  the  said 
lessor,  his  executors,  administrators,  or 
assigns,  or  any  other  person  or  persons 
lawfully  claiming  by,  from,  or  under  him, 
them,  or  any  of  them. 
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II. 


COMMON  FORMS, 


I. 

RECITALS. 
1.  Of  a  Contract  for  the  Grant  of  a  Lean  (a). 

Whereas  the  said  [feMor]  hath  contracted  and  agreed  with  the 
said  [lessee]  to  grant  to  him  a  lease  of  the  messuage  or  tenement  and 
premises  [b)  hereinafter  particularly  deecrihed  [or,  as  the  case  may  be^ 
described  in  the  Schedule  hereunder  written,  or  hereunto  annexed], 
with  their  rights,  members,  and  appurtenances,  for  the  term,  at  the 
rent,  and  under  and  subject  to  the  coyenants,  proyisoes,  and  conditionB 
hereinafter  contained. 


2.  Of  a  Lease  according  to  its  Form(c), 

Whereas  by   indenture  (^),  bearing  date  on  or  about  {e)  the 
day  of ,  and  made,  or  expressed  to  be  made  (/*),  between 


[lessor]  of  the  one  part,  and  [lessee]  of  the  other  part.  It  is  witnessed. 
That,  in  consideration  of  the  rent  therein  reserved,  and  of  tiie  coto- 
nants,  provisoes,  and  conditions  therein  contained,  and  on  the  part 
of  the  said  [lessee],  his  executors,  administrators,  and  assigns,  to 
be  observed  and  performed,  the  said  [lessor]  did  demise  and  lease 
unto  the  said  [lessee],  his  executors,  administrators,  and  assigns,  AU 


(a)  As  to  recitali  in  leues,  see  p.  1 7 
of  this  Tolume. 

(6)  The  -words  meuuage  or  tene- 
ment and  premitea,  are  used  throughout 
these  fonns ;  hut  it  is  unnecessary  to  say 
that  the  parcels,  yarying  as  they  must  do, 
should  he  referred  to  hy  aj^ropriate  terms. 
When  once  described,  they  may,  in  gene- 
ral, where  brevity  is  desirable,  be  referred 
to  by  the  single  word  premiaett. 

(c)  As  the  recital  of  a  deed  according 
to  its  form  is  usually  longer  than  a  re* 
citol  of  its  effect,  the  latter  is  to  be  pre- 
ferred, except  where  doubt  may  be  enter- 
tained of  the  real  operation  of  the  deed 
recited ;  for  example,  if  a  deed  ]nt>fessing 
to  be  a  lease  by  a  tenant  for  years,  con- 
tains a  grant  for  a  longer  term  than  his 


own,  the  instrument,  it  is  submitted, 
would  operate  as  an  assignment,  (see  o&te. 
Vol.  I.  p.  9  6t  $eq.),  in  which  case  it  would 
not  be  correct  to  recite  it  as  a  lease. 

(d)  If  the  lease  be  granted  by  deed- 
poll,  which  is  rarely  the  cose,  (see  ante, 
p.  5  of  this  Tolume,)  the  recital  will  run 
thus:    Wrbekai  by  deed-poU,  bearing 

date  on  or  about  the  —  day  of , 

It  is  withksskd  &c,  a»  dboffe. 

(e)  The  words  on  or  abont  are  intro- 
duced to  guard  agoinat  the  exduoion  in 
evidence  of  the  deed  redted,  on  account  of 
its  actual  date  being  inoonectly  stated. 

(/)  The  words  or  ea^prsMfd  to  he  made 
may  be  omitted,  where  the  deed  is  exe- 
cuted by  all  the  persons  named  as  parties 
to  it 
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that  &e.  {£f),  Tcffether  with  all  outhouses,  &c.  {h) ;  To  hold  the  same, 
with  their  rights,  members,  and  appurtenances,  unto  the  sud  [lessee], 
his  executors,  administrators,  and  assigns,  thenceforth,  for  the  term  of 

years  (t),  at  the  yearly  rent  of  £ ,  payable  half-yearly  on 

the day  of ,  and  the  day  of ,  the  first  half- 
yearly  payment  thereof  to  begin  and  be  made  on  the  day 

of then  next  {k),  and  under  and  subject  to  the  coyenants,  pro- 


BECrrALS. 


visoes,  and  conditions  on  the  part  of  the  said  [lessee],  his  executors, 
administrators,  and  assigns,  to  be  observed  and  performed. 


3.  Of  a  Lease  according  io  its  effect  (/). 

Whereas  by  indenture,  bearing  date  on  or  about  {m)  the 

day  of ,  and  made,  or  expressed  to  be  made  (n),  between  [/le«M>r] 

of  the  one  part,  and  [lessee]  of  the  other  part,  the  said  [lessor]  did 
demise  and  lease  unto  the  said  [2e»«e«],  his  executors,  administrators, 
and  assigns,  AU  &c.  (o).  Together  with  all  outhouses,  &c.  (p),  for  the 

term  of years  thence  next  ensuing,  at  the  yearly  rent  of  £ , 

payable  half-yearly,  on  the  day  of ,  and  the day  of 

,  tiie  first  half-yearly  payment  thereof  to  begin  and  be  made  on 

the day  of  then  next  (y),  and  under  and  subject  to  the 

covenants,  provisoes,  and  conditions  on  the  part  of  the  said  [lessee], 
his  executors,  administrators,  and  assigns,  to  be  observed  and  per- 
formed. 


4.  Another  Form. 
Whebeas  by  indenture  bearing  date  &c.,  and  made  &c,,  between 
&c.  (as  above),  AU  &c..  Together  with  &o.  (as  ahoioe),  were  demised 
and  leased  by  the  said  [i^sMor]  to  the  said  [lessee],  his  executors, 
administrators,  and  assigns,  for  the  term  of  &c.  (as  above). 


(g)  In  the  recital  of  a  lease,  the  parcels 
are  generally  set  out  at  length,  and  re- 
ferred to  only  in  the  operatlye  part  of  the 
deed  in  preparation,  whether  it  he  an  assign- 
ment, surrender,  or  underlease,  the  grantor 
dealing  with  the  property  only  as  he  re- 
ceired  it. 

(K)  The  general  words  are  sometimes 
set  out  at  length  in  the  recital;  hut  where 
brevity  is  an  ohject,  the  words  with  their 
rights,  memhert,  <tnd  appurtenances,  may 
bo  substituted. 

(t)  Or,  as  the  case  may  he,  for  the  term 
of years,  to  be  computed  from  ^ 


day  of then  last  past. 


(h)  Reference  to  the  first  day  of  pay- 
ment may  be  omitted  where  mention  of  it 
is  not  necessary  to  the  deed  in  preparation. 

(Q  See  ante,  p.  584  of  this  volume, 
note  (c). 

(m)  See  ante,  p.  584  of  this  volume, 
note  («). 

(n)  See  ante,  p.  584  of  this  volume, 
note  (/). 

(o)  See  note  (g)  in  this  page. 

(p)  See  note  (fi)  in  this  page. 

(q)  See  note  (k)  in  this  page. 
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RECITALS,     ^fig^'ior']  of  the  one  part,  and  [cusignee]  of  the  other  part,  in  con- 

sideration  of  the  sum  of  £—  to  the  said  [lessee  or  assignor]  paid  by 

the  Baid  [cusignee]^  the  said  [lessee  or  assignor]  did  assign  and  transfer 
unto  the  said  [assignee],  his  executors,  administrators,  and  aasigiiB, 
AU  that  &c,,  {parcels  at  length).  Together  loUih  all  outhouses,  ^., 

for  the  residue  then  unexpired  of  a  certain  term  of years  therein, 

to  be  computed  from  the day  of ,  granted  by  a  certain 

indenture  of  lease,  bearing  date  on  or  about  the day  of , 

and  made,  or  expressed  to  be  made,  between  &c.  ;  subject  never- 
theless to  the  payment  of  the  yearly  rent  of  £ ,  by  the  same 

indenture  of  lease  reserred,  and  thenceforth  to  become  due  and  pay- 
able, and  to  the  observance  and  performance  of  the  covenants,  provi* 
soes,  and  conditions  in  the  same  indenture  contained,  and  thenceforth 
on  the  part  of  the  said  [fe^tee],  his  executors,  administrators,  and 
assigns,  to  be  observed  and  performed. 


10.  Another  Form. 

Whereas  by  indenture,  bearing  date  &c.  (as  above),  and  made  inc., 
in  consideration  of  the  sum  of  £  to  the  said  [lessee  or  assignor] 

paid  by  the  said  [assignee].  All  that  &o,  {parcels  est  length).  Together 
with  aU  outhouses,  &e,,  were  assigned  unto  the  said  [cusignee], 
his  executors,  administrators,  and  assigns,  for  the  residue  ^Scc.  {as 
above) ;  subject  nevertheless  to  the  payment  of  the  yearly  rent» 
dtc.,  {<u  above). 


11.  That  demised  Premises  vested  in  Assignee  after  divers  mesne 
Assignments,  the  Lease  having  been  previously  recited  in  the  Deed 
in  preparation. 

And  whereas  by  divers  mesne  assignments  and  other  acts  and 
assurances  in  the  law,  and  ultimately  by  indenture,  bearing  date  on 

or  about  (6)  the  day  of ,  and  made,  or  expressed  to  be 

made  (c),  between of  the  one  part,  and  the  said  [cusignee]  of  the 

other  part,  the  said  messuage  or  tenement  and  all  other  the  premises 
comprised  in  and  described  by  the  said  indenture  of  lease,  with  their 
rights,  members,  and  appurtenances,   became  vested  in  the  said 

[assignee]  for  the  residue  then  unexpired  of  the  sud  term  of years ; 

subject  nevertheless  to  the  payment  of  the  rent  by  the  said  indenture 
of  lease  reserved,  and  thenceforth  to  become  due  and  payable,  and  to 

(6)  See  ante,  p.  584  of  tbii  volume,  (c)  See  ante,  p.  584  of  thia    rolimie, 

nole  (c).  note  (/). 
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the  obseirance  and  performance  of  the  ooyenants,  proyisoes,  and     recitals. 

conditions  on  the  part  of  the  said  [fe^e^],  his  executors,  adminis-  — • 

tratorSy  and  assigns,  thenceforth  to  be  obserred  and  performed. 


12.  Of  a  Contract  for  the  Purchase  of  a  Lease, 

And  whebeas  the  said  [asstgnee"]  hath  contracted  and  agreed  with 
the  said  [assignor^  for  the  absolute  purchase  of  the  said  messuage  or 
tenement  and  premises,  with  their  rights,  members,  and  appurte- 
nances, for  th^  residue  of  the  said  term  of years,  granted  by  the 

said  indenture  of  lease,  discharged  of  all  incumbrances,  at  the  price 
of£ . 


13.  Of  License  to  assign  Lease, 

Am)  WHEBEAS  the  said  [lessee]  hath  obtained  from  the  said 
[Ze^for]  {d)  a  license  (e)  in  writing  under  his  hand,  authorising  him 
the  said  [20<«e6]  to  assign  to  the  said  [assignee]  the  said  messuage  or 
tenement  and  premises,  with  their  rights,  members^  and  appurte- 
nances, in  manner  hereinafter  mentioned. 


14.  Cy  Renewals  (concise). 

And  whereas  the  said  indenture  of  lease  hath  been  renewed 
from  time  to  time  at  the  usual  and  accustomed  times  of  renewing 
the  same. 


15.  Of  a  Surrender  of  a  Lease,  the  Lease  having  been  prewously 

recited  in  the  Deed  in  preparation, 

Whebeas  by  indenture,  bearing  date  on  or  about  {/)  the day 

of ,  and  made,  or  expressed  to  be  made  {g),  between  [termor]  of 

the  one  part,  and  [reversioner]  of  the  other  part,  in  consideration  of 

the  sum  of  £ to  the  said  [termor]  paid  by  the  said  [reversioner], 

the  said  [termor]  did  surrender  and  yield  up  unto  the  said  [reversioner], 
on  tiie  acceptance  of  the  said  [reversioner],  AU  that  the  said  messuage 
or  tenement  and  all  other  the  premises  comprised  in  and  described 
by  the  said  indenture  of  lease,  with  their  rights,  members,  and 
appurtenances,  To  the  end  and  intent  that  tiie  residue  of  the  said 

(cI)  ProTott  and  Schokn.  note  (e). 

(«)  Under  their  common  waL  (g)  See  ante,  p.  684  of  tlili  ^ome, 

(/)  See  ante,  p.  584  of  thit  Tolome,     note  (/). 
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RSCiTAis.      ^™^  ^^  years,  granted  by  the  said  indenture  of  lease,  might 

then  forthwith,  or  as  soon  as  circmufitances  would  permit,  be  merged 

and  extinguished  in  the  reversion  of  the  same  messuage  or  tenement 

and  premises. 


Testatum. 
C0N8IDKRA- 

TIONS. 


IT. 
TESTATUM  (h). 

CONSIDERATIONS  (f). 

1.   Of  Bent  and  Covenants. 

In  consideration  of  the  yearly  rent  hereinafter  reseired,  and  of  the 
covenants,  provisoes,  and  conditions  hereinafter  contained,  and  on 
the  part  of  the  said  [lessee],  his  executors,  administrators,  and  assigns, 
to  be  observed  and  performed. 


2,  Of  a  Money  Payment,  and  Bent  and  Covenants. 

In  consideration  of  the  sum  of  £ of  lawful  money  of  Gireat 

Britain  to  the  said  [lessor]  paid  by  the  said  [lessee]  before  the  execu- 
tion of  these  presents,  the  receipt  of  which  said  sum  of  £ the 

said  [lessor]  doth  hereby  acknowledge ;  And  also  in  consideration  of 
the  yearly  rent  &c.  {as  a.bove). 


3.   Of  Expense  in  Building,  and  Bent  and  Covenants, 

In  consideration  of  the  expenses  which  the  said  [lessee]  has  sus- 
tained in  building,  and  which  he,  his  executors,  administrators,  and 
assigns,  will  sustain  in  finishing  the  messuage  or  tenement  and  build- 
ings hereinafter  described  and  demised,  and  in  consideration  of  the 
yearly  rent  &c.  {as  above). 


4.  ()fa  Surrender  of  a  Lease  previously  recited. 

In  consideration  of  the  surrender  of  the  residue  now  unexpired  of 

the  said  term  of years,  granted  by  the  said  indenture  of  lease, 

of  and  in  the  said  messuage  or  tenement  and  premises,  with  their 
rights,  members,  and  appurtenances. 

(A)  As  to  the  Teitatam  of  a  leaie,  lee  (t)  As  to  the  Oonsidention  in  a  lease, 

p.  Id^  Hq»  of  this  Tolome.  see  p.  1 9  £l  teq.  tiX  this  Tolume. 
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5.   Of  a  Surrender  of  a  Lease  not  previously  recited. 

In  consideration  of  the  sorreiider  by  the  said  [lessee  or  surren" 

deror]  of  the  residue  now  unexpired  of  a  certain  term  of years, 

granted  of  and  in  the  messuage  or  tenement  and  premises  herein- 
after demised,  or  intended  so  to  be,  by  a  certain  indenture,  bearing 

date  on  or  about  {k)  the day  of  ,  and  made,  or  expressed 

to  be  made  {I ),  between  [lessor]  of  the  one  part,  and  [lessee]  of  the 
other  part : — 

[If  the  surrender  be  made  by  an  assignee  whose  title  has  not 
been  recited,  may  be  added] : — 

And  which  said  messuage  or  tenement  and  premises,  with  their 
rights,  members,  and  appurtenances,  after  divers  mesne  assignments 
and  other  acts  and  assurances  in  the  law,  became  vested  in  the  said 
[surrenderor]  by  a  certain  indenture  of  assignment,  bearing  date  on  or 

about  (m)  the day  of ,  and  made,  or  expressed  to  be  made  (n), 

between  [assignor]  of  the  one  part,  and  the  said  [surrenderor  or 
designee]  of  the  other  part. 


TBSTATUll. 

OONSIDEBA- 

TIONS. 


III. 

OPERATIVE  WORDS  (o). 

1 .  In  ordinary  Leases, 

Grant,  demise,  and  lease  (/?),  or,  demise  and  lease. 


Opbbatiye 
Words. 


2.  In  Leases  under  Powers  where  the  Power  has  not  been  pre- 
viously recited  in  the  Deed  in  preparation. 

In  pursuance,  and  in  exercise  and  execution,  of  the  power  or  autho- 
rity to  the  said  [lessor]  given  or  reserved  by  a  certain  indenture  of 


(h)  See  ante,  p.  584  of  this  volume, 
note  (e). 

(0  See  ante,  p.  584  of  this  volume, 
note  (/). 

(m)  See  ante,  p.  584  of  this  volume, 
note  (c). 

(n)  See  ante,  p.  584  of  this  volume, 
note  (/). 

(o)  As  to  the  Operative  words,  see 
p.  22  et  teq.  of  this  volume. 

0»)  Some  gentlemen  recommend  the 


insertion  of  the  words  ha/rgain  cmd  seU^ 
in  addition  to  words  of  demise,  in  the 
operative  part  of  the  lease,  coupled  with 
the  expression  of  payment  of  a  nominal 
sum  hy  way  of  consideration,  so  as  to  confer 
an  estate  hy  way  of  use,  and  thus  super- 
sede the  necessity  of  the  lessee^s  entry ; 
hut  no  great  advantage  is  attainahle  hy 
this  course,  as  the  lessee,  before  actual 
entry,  has  not  such  an  estate  as  will  sup- 
port an  act  of  trespass  or  ejectment.     See 
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TESTATUM. 

OPERATIVE 

WORDS. 


settlemont,  bearing  date  on  or  about  the 


day  of 


and 


made,  or  expressed  to  be  made,  between  &c.,  and  of  every  or  any 
other  power  or  authority  enabling  him  in  this  behalf,  l}o^{q)  [bj  this 
his  deed,  by  him  sealed  and  delivered  in  the  presence  of  two  credible 
witnesses,  and  to  be  attested  by  the  same  witnesses  by  their  severally 
subscribing  their  names  at  the  foot  of  the  memorandum  of  attestation 
indorsed  on  these  presents  as  to  the  execution  thereof  by  the  said 
[lessor]  ]  limit  and  appoint  by  way  of  demise  or  lease. 


3.  In  Leases  under  Powers,  where  the  Power  has  been  previousfy 

recited  in  the  Deed  in  preparation. 

In  pursuance,  and  in  exercise  and  execution,  of  the  power  or  autho- 
rity to  the  sud  {lessor"]  given  or  reserved  by  the  said  [hereinbefore 
in  part  recited]  indenture  of  settlement,  and  of  every  or  any  other 
power  or  authority  enabling  him  in  this  behalf.  Doth  he.  {as  above). 


4.  In  an  Asetgnmeni, 
Assign,  transfer,  and  set  over. 


5.  In  a  Surrender. 
Surrender  and  yield  up  (r). 


Parcbls. 


IV. 

PARCELS  (*). 

1.  Pixtures  in  Schedule. 

All  the  fixtures,  chattels,  and  articles  of  personal  property  whatever, 
now  in  or  about  the  said  messuage  or  dwelling-house  and  premiBee 


ante,  toL  I.,  p.  22-3.  Indeed  it  is  use- 
lets  where  the  lessor  is  possessed  only  of 
a  term  for  years,  a  feiiiii  being  necessary, 
under  the  statute  of  uses,  27  Hen.  8. 
c.  10,  to  support  a  bai^gain  and  sale  by 
way  of  use. 

{q)  The  part  within  brackets  is  not 
necessary.  Care,  however,  must  be  taken 
to  pursue  the  mode  described  by  the 
power,  with  regard  as  well  to  the  attesta- 


tion, as  to  the  instrument  of  appointment 
or  demise  itselC  K  the  part  bracketed  be 
omitted,  the  form  after  the  words  enabUmg 
him  in  this  UkaJlf  will  be,  "Doth  by 
these  presents  limit  and  appoint  by  way 
of  demise  or  lease.*^ 

(r)  In  some  forms  the  words  omd 
also  assign  are  added. 

(s)  As  to  the  parcelsi  see  p.  25  e<  seq. 
of  this  volume. 


[hereby  demised,  or  intended  bo  to  be  (r)],  which  are  apeciSed  in  the      paboem. 

schedule  hereunder  written  or  hereunto  annexed,  ~  " ' 


2.    To/h  of  a  Uarhet. 
All  and  overjtlie  tolls,  rates,  rents,  dues,  and  duties,  ariaing  and 

to  be  collected  and  reccive<l  at  the  market  called  the market,  in  the 

Boid  town  of ,  for  meat,  victuals,  and  other  commoditiea  brought 

into  such  market,  and  for  all  standings,  sheds,  baskets,  trays,  barrows, 
tuba,  barrels,  sacks,  hags,  or  other  vehicles  or  vessels  containing  the 
aamei  with  full  power  wa^  authority  to  ask,  demand,  collect,  receive, 
and  take,  to  and  for  the  only  proper  use  and  benefit  of  the  said  SJessee], 
his  ciecutors,  administrators,  and  assigns,  of  and  from  ail  and  every 
person  or  persons  who,  duiing  the  continuance  of  the  said  terra  hereby 
granted,  shall  corae  into,  frequent,  stand  in,  or  otherwise  occupy  the 

said  with  meat  or  other  commodities  for  sale,  oU  and  every  or 

any  sum  or  sums  of  money  legally  demandable  and  payable  for  such 
meat,  victuals,  and  other  commoditieE  brought  into  such  new  market- 
place, and  for  the  standings,  sheds,  baskets,  trays,  barrows,  tubs, 
barrels,  sacks,  bags,  or  other  vehicles  or  vessels  containing  the 
same,  brought  thereto,  and  for  the  use  of  any  fixed  standings  and 
sheds  there;  and  also  to  levy,  sue  for,  and  reeover,  by  all  legal  ways 
and  means,  all  such  tolls,  rents,  rates,  dues,  and  duties. 


3.   Grant  of  a  Right  of  Way,  to  foUov)  the  general  Word). 

And  in  particular.  All  that  right  of  way  or  passage,  either  on  foot 

or  horseback,  or  with  carts  or  carriages,  in,  upon,  over,  through,  or 

across  all  that  new  road  which  passes  over  and  through  certain  parts 

of  the  closes,  pieces,  or  parcels  of  land,  called .  as  the  same  way 

or  passage  or  road  hath  been  used  by  the  said ,  for  the  purpose 

of  more  conveniently  enjoying  the  said  messuage  or  tenement  and 
premises  hereby  demised,  or  intended  so  to  be. 


4.    Liberty  to  vse  Water  on  certain  Days. 

Ajid  also  the  fiill  and  free  liberty,  use,  and  enjoyment  of  all  the 

water  flowing  and  running  down  a  certain  brook  called brook, 

(r)    The   wnrdi   within    bnckett    %ie      mentlDnod  in  ihe  leue;  uid  faian  th«r 
Dec«Bi7  onl^   foe  the  purpoH  of  distin-      o»y  be  omitted  vhen    the  1«h    nukn 
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PABOXLB.      '^  ^  certain  part  of  the  brook  lying  below  the  mill  on  tke  aaid  Vook, 

called  —  mill,  in  the  parish  of aforesaid,  for  all  and  ereiy 

use  and  purpose,  from  the  hour  of  six  in  the  morning  of  eyeiy  Tuei- 
day,  until  the  hour  of  six  in  the  evening  of  eyery  Saturday  duziog 
the  said  term  of years. 


5.  Anolher  Form, 
And  also  the  full  and  free  right  and  liberty  at  all  times  hereafter 

during  the  said  term  of years  to  draw  and  raise  out  of  tiie  said 

spring  or  well,  now  inclosed  with  a  brick  wall  of  a  circular  form,  and 
issuing  and  arising  out  of  a  certain  field  situate  near  the  dweDing- 
house  of  the  said  [fe^cor],  and  commonly  called  or  known  by  tliename 

of  — -^  field,  being  part  of  the  said  form  called farm,  in  the 

said  parish  of ,  all  such  quantities  of  water  as  he  tiie  aaid  [ks$ee], 

his  executors,  administrators,  or  assigns,  shall  haye  occasion  for,  or 
which  shall  be  wanted  or  required  for  the  use  and  consumption  of  the 
said  [lessee],  his  executors,  administrators,  or  assigns  ;  and  also  frfl 
and  free  right,  liberty,  license,  and  authority,  during  the  said  term, 
for  him  the  said  [lessee],  his  executors,  administrators,  and  asngns, 
and  his  and  their  servants  and  workmen,  with  horses  and  water-carts, 
or  otherwise,  to  enter  into  and  upon  the  said  £arm  of  ,  for  the 

purpose  of  drawing  and  raising  water  frx>m  the  said  spring  or  well  as 
often  as  he  or  they  shall  have  occasion,  and  to  carry  and  convey  the 

same  over  the  said  farm  and  lands  of to  the  said  fiurm  and  lands 

of . 


6.  In  an  Assignment  or  Surrender  rfa  Lease  ;  ike  Letue  kamng  keen 

previously  reoOed. 

All  that  the  said  messuage  or  tenement,  and  all  and  smgnlar  ether 
the  premises  otHnprised  in  and  deseribed  by  the  said  indsBtnre  ef 
lease,  with  their  rights,  members,  and  appurtenanoes. 


7.  The  Lease,  if  not  recited^  is  sometimes  referred  to  in  the  Ponds, 


All  that  messuage  dsc.  [describing  parods  at  length],  with  their 
rights,  members,  and  appurtenances,  all  which  sud  premises  were 
granted  to  the  said  [assignor]  by  a  certain  indenture  of  lease,  bearing 

date  on  or  about  (*)  the day  of ,  and  made,  or  expressed  to 

be  made  (t),  between  [lessor]  of  the  one  part,  and  the  said  [lessee,  or 


(9)  See  ante,  p.  584  of  this  ▼olmne,  n.  (e).     (0  See  ute,  p.  584  of  thh  ^hk,  b.  (/) 
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uMtfffior,  or  surrenderor]  of  the  other  part,  ft»  a  term  of yean      parcels. 

thence    next  ensmng  [or  as  M#  case  may  be,  to  be  eompnted  

from  the day  of ]. 


General  Words. 
[In  addition  to  those  enumerated  in  the  Act  to  facilitate  the 
granting  of  certain  Leases,  (inserted  in  this  Appendix,  p.  577,) 
the  following  particulars  are  sometimes  enumerated,  though 
probably  not  strictly  necessary :-— ] 
And  all  areas,  courts,  court-yards,  warehouses,  pumps,  cisterns, 
priTies,  sewers,  gutters,  and  drains. 


V. 

EXCEPTIONS  AND  RESERVATIONS  (m).^ 
1.  BeservoHon  of  Passage  of  Water,  ^c. 

Except  and  always  reserved  unto  the  said  [lessor],  his  heirs  or 
assigns  (tc),  and  the  lessees  and  occupiers  for  the  time  being  of  any 
other  buildings,  lauds,  or  grounds,  held  of  or  belonging  to  the  said 
[2e£<or],  the  free  passage  of  water  and  soil  coming  or  to  come  off 
and  from  any  other  buildings,  lands,  or  grounds  of  the  said  [lessor], 
through  the  channels,  sewers,  drains,  and  watercourses  now  belonging 
to,  or  which  shall  hereafter  belong  to,  or  which  shall  hereafter  be 
made  in,  upon,  through,  or  under  the  said  premises  hereby  demised, 
Buch  lessees  and  occupiers  for  the  time  being,  on  reasonable  request, 
paying  their  respective  proportions  of  cleansing  and  repairing  the  said 
channels,  sewers,  drains,  and  watercourses,  as  often  as  need  shall 
require. 


Exceptions 
AND  Rebbrta- 

TTONS. 


2.  Exception  tf  Timber,  and  BeserwOion  qflAberty  to  Lessor  to  enter 

and  cut  same. 

Except  nerertheless  and  always  reserved  out  of  this  present  demise 
imto  the  said  [lessor],  his  heirs  and  assigns,  all  timber  trees,  of  what 
nature  or  kind  soever,  and  all  saplings  of  oak,  ash,  elm,  sycamore, 
and  woods,  underwoods,  and  coppice  woods,  which  now  are,  or  here- 
after shall  be  left,  standing,  growing,  or  being  in  or  upon  the  said 

(«)  Af  to  the  BzceptionB  and  Reteira-  and  aMgnB,**  according  to  the  nature  of 
tiena,  fee  p.  S7  e<  M^.  of  thia  yolnme.  the  rerenion. 

(«)  Or,  <*  hia  eseeuton,  adminiftratoti, 

QQ  2 
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demised  premises,  or  anj  pari  thereof,  with  free  liberty  to  fdl,  hew, 
stub  up,  cut  down,  root,  work  up,  cut,  cart,  sell,  dispose  of,  and  carrj 
away  the  same  in,  by,  and  through  any  part  of  ihe  said  demised 
premises,  with  his  or  their  horses,  carts,  and  carnages,  or  otherwise. 


3.  Exception  of  Mines,  and  jReservoHon  qf  Liberty  to  Lessor  to  work 

same. 

Except  out  of  this  present  demise  and  always  reserved  onto  the 

said  [lessor],  his  heirs  and  assigns,  all  mines  of  copper,  tin,  lead, 

and  other  metals  and  minerals,  and  all  quarries  of  stone  of  any  kind, 

marble,  and  slate,  with  free  liberty  of  ingress  and  egress  to  and  for 

the  said  [lessor],  his  heirs  and  assigns,  and  to  and  for  his  and  their 

steward  or  stewards,  agent  or  agents,  servants  or  workmen,  to  work 

and  dig  the  said  mines,  minerals,  and  quarries,  and  to  search,  dig, 

and  bore  for  any  new  mined,  minerals,  and  quarries  in  or  upon  any 

part  of  th^  said  demised  premises,  and  the  copper,  tin,  lead,  and  other 

metals  and  minerals  there  found,  to  lay,  break,  spell,  cleanse,  and 

carry  away,  and  the  stone,  marble,  and  slate  to  draw,  lay,  break, 

hew,  saw,  and  carry  away,  in,  by,  and  through  any  part  of  the  said 

demised  premises,  at  his  and  their  respective  wills  and  pleasures. 


4.  Reservation  of  Bight  of  Hunting,  S^c. 
Except  and  always  reserved  out  of  this  present  demise,  unto  the 
said  [lessor],  his  heirs  and  assigns,  and  his  and  their  stewards, 
servants,  and  agents,  with  or  without  any  other  or  others  in  his  or 
their  company,  full  and  free  liberty  of  hunting,  hawking,  fishing, 
fowling,  and  setting  in,  upon,  over,  and  through  all  or  any  part  of  the 
said  demised  premises,  at  his  and  their  respective  wills  and  pleasures. 


5.  Exception  of  a  House,  and  Reservation  of  Right  of  Wa^y  TVvet, 
4^.,  and  Mines,  and  Right  of  Sporting,  and  liberty  to  sue  TViet- 
passers  in  the  Lessee^s  Name,  on  his  being  indemnified* 

Except  and  always   reserved  out  of  this  demise  unto  the  said 

[lessor],  his  heirs    and  assigns,  the  dwelling-house  and   premises 

called  the  Warren-House,  together  with  the  ground    around  the 

same,  particularly  described  in  the  plan  in  the  margin  of  these 

presents,  and  distinguished  therein  by  the  colour  green,  and  also 

a  right  of  way  to  and  from  the  same  at  all  times,  with  horses,  carts 

and  carriages,  or  otherwise,  through  the  said  demised  premises ;  and 

also  except  all  timber  and  timber-like  trees,  and  all  pollard  trees, 
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hoUj  boaheB,  heirs,  stemmers,  and  sapliDgs,  that  now  or  hereafter  shall 
grow  or  he  in  or  upon  the  said  demised  premises  ;  and  all  mines  and 
quarries  on  the  said  premises  ;  with  full  lihertj  of  Ingress,  egress,  and 
regress  for  him  the  said  [lessor],  his  heirs  and  assigns,  and  his  and 
their  agents  and  workmen,  at  all  seasonable  times^  to  mark,  fell, 
hew,  square,  cast  and  carry  awaj  the  said  timber  and  timber-like 
trees,  and  to  open  and  work  such  mines  and  quarries,  and  hand, 
haul,  and  carry  away  the  produce  thereof  respectively,  and  also  to 
view  and  survey  the  state  of  repair  and  condition  of  the  said  demised 
premises  ;  and  also  except  a  right  of  hunting,  shooting,  fishing,  and 
fowling,  thereon,  unto  and  for  the  said  [lessor],  his  heirs  and  assigns, 
and  his  and  their  friends,  at  all  times  ;  and  to  and  for  the  said  [lessor], 
his  heirs  and  assigns,  to  bring  any  action  or  actions  against  all 
trespassers  on  the  said  demised  premises,  in  the  name  of  the  said 
[lessee],  his  executors  and  administrators,  he  and  they  being  indem- 
nified from  all  costs  and  damages  attending  the  same  ;  and  also 
excepting  and  reserving  unto  the  said  [lessor],  his  heirs  and  assigns, 
the  right  and  liberty  of  planting  on  such  parts  of  the  Warren  as  he 
or  they  shall  think  proper,  allowing  unto  the  said  [lessee],  his  execu- 
tors, administrators,  or  assigns,  a  reasonable  compensation  for  the  same. 


EXCEPTIONS 
AND  RESER- 
VATIONS. 


6.  Exception  or  Reservation  of  Waifs,  ^c. 
Saving  and  reserving  unto  the  said  [^«<or],  his  heirs  and  assigns, 
all  waifs,  estrays,  goods  and  chattels  of  felons,  felons  of  themselves, 
fugitives,  and  outlawed  persons,  happening  or  being  in  or  about  the 
said  demised  premises,  or  any  parts  or  part  thereof,  and  aU  other 
royalties,  casual  profits,  and  franchises  whatsoever. 


Clause  of  Reversion  (y). 
And  the    reversion   and  reversions,  yearly  and  other  rents  and 
profits  of  the  said  messuage  or  tenement  and  premises,  [hereby 
demised,  or  intended  so  to  be,]  with   their  rights,  members,  and 
appurtenances. 


Rkvbbsion 
Clausb. 


Clause  of  Estate  {z)  on  an  Assignment  or  Surrender  of  a  Lease. 

And  all  the  estate,  right,  title,  interest,  property,  possession, 
benefit,  and  equity  of  redemption,  claim  and  demand  whatsoever,  of 
the  said  [lessee,  or  assignor^  or  surrenderor,]  of,  in,  to,  or  upon  the 
said  messuage  or  tenement  and  premises,  with  their  rights,  members, 
and  appurtenances. 


EbtatbClavu. 


(y)  Seo  ante,  p.  36  of  this  Yoluine. 


(z)  Ibid. 
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VI. 

HABENDUMS  (a). 

1.  For  a  Term  of  Yean  Mffom.  {b). 
To  HAYB  AND  TO  HOLD  the  Bald  mossuage  or  tenement,  and  all  and 
Aingular  other  the  premises  hereby  demised,  or  intended  so  to  be» 
with  their  rights,  members,  and  appurtenances,  unto  the  said  \lenee\ 

his  executors,  administrators,  and  assigns,  for  the  term  of yearn 

now  next  ensuing. 


2.  For  a  2Vrm  of  Yeain  to  h$  eompukd  from  m  Daij^  prior  to  db 

]je€ue. 

To  HAYB  AND  TO  HOLD  icQ.  (os  iAovo)  unto  the  Said  [tefee],  his  exe- 
cutors, administrators,  and  assigns,  henoeforih  for  the  term  of  ^— - 
years,  to  be  computed  from  the      '■     day  of  — -^  now  last  past 


3.  For  Years,  determinaible  on  the  Dececue  of  the  Lessee  (e). 
To  HAVE  AND  TO  HOLD  &c.  (os  obovs,   No.  1,)  unto  the  said 
[2e»e0],  his  executors,  administrators,  and  assigns,  henceforth  for  the 
term  of  ■■       years  if  the  said  [lessee]  shall  so  long  liye. 


4.  For  Years,  determinable  on  the  Decease  of  the  Suroioor  of  three 

Lives  (d). 

To  HAVE  AND  TO  HOLD  &c,  {os  obove)  uuto  the  said  \lessee'],  his 
executors,  administrators,  and  assigns,  henceforth  for  the  term  of 
years,  if  A.  of ,  now  of  the  age  of  — —  years  or  there- 
abouts, B.  of  — ,  now  of  the  age  of years  or  thereabouts,  and 

C.  of  ■^— ,  now  of  the  age  of years  or  thereabouts,  or  any  or 

either  of  them,  shall  so  long  lire. 


5.  For  a  Term  of  Years,  determinMe  by  Notice  or  otherwise. 
To  HATE  AND  TO  BOLD  &c.  (ot  abovs)  unto  the  said  [lessee],  hia 


(a)  At  to  the  HabendiUD,    see  ante,         (c)  At  to  lettet  for  jmn  determinabW 

p.  47  et  s^.  of  this  Tolume.  ^th  lives,  see  ante,  voL  I.,  p.  670. 

(5)  As  to  lettet  for  a  term  of  years  {d)  Ibid, 

certain,  tee  ante,  vol.  I.,  p.  668. 
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executors,  adminiBtratore,  and  assigns,  henceforth  for  the  term  of habbnbitics. 

years  now  next  ensuing  ;  but  subject  neyertheless  to  sooner  determi- 

nation  in  manner  hereinafter  mentioned. 


6.  To  three  as  Joint-Tenants  {e)/or  Tears  certain. 
To  HATE  AND  TO  HOLD  inc.  {os  obove)  uuto  the  said  A.,  B.,  and  C, 
their  executors,  administrators,  and  assigns,  henceforth  for  the  term 
of years. 

7.   To  three  as  Tenatits  in  Common  (f)for  Tears  certain. 
To  HAYE  AND  TO  HOLD  &c.  (as  obove)  unto  the  said  A.,  B.,  and  C, 
in  equal  shares,  as  tenants  in  common,  and  their  respective  executors, 
administrators,  and  assigns,  hencefcHrth  for  the  term  of years. 


8.  For  the  Life  of  the  Lessee  {g). 
To  HAVE  AED  TO  HOLD  &c.  {os  obove,  No.  1,)  unto  the  saiid  [lessee] 
and  his  assigns,  henceforth  for  and  during  the  term  ai  his  natural 
life. 


9.  For  the  joint  Lives  of  three  ;  the  Lease  to  determine  on  the  Death 

of  either. 
To  HAYE  AND  TO  HOLD  &c.  (os  dbovs)  uuto  the  Said  Ifesseeli  his 
heirs  and  assigns,  [pr^  qjs  the  ease  may  be,  his  executors,  admini- 
strators, and  assigns,]  henceforth  for  and  during  the  joint  natural  lives 
of  A.  of ,  B.  of  — ,  and  C.  of . 


10.  For  Lives  ;  the  Lease  to  determine  on  the  Death  of  the  Survivor, 
To  HATE  AND  TO  HOLD  &c.  {as  ohove)  unto  the  said  {Usseel^  his 
heirs  and  assigns,  [or,  as  the  case  may  6e,  his  executors,  admini- 
strators, and  assigns,]  henceforth  for  and  during  the  natural  lives  of 

A.  of ,  of  B.  of ,  and  of  C.  of ,  or  the  lives  or  life  of 

liie  Burnvors  or  survivor  of  them  (A). 

(«)  At  to  iMiM  to  partMi  af  joint  Iht  twrvivon  or  survivor  of  tiUf»  are 

teiumti,  tee  ante,  toL  L,  p.  587.  not  nocottaiy,  aa  a  laaae  £ar  three  Uvea 

(/)  Aa  to  leaaea  to  partiea  aa  tenanta  wiU  endue  till  tbe  death  of  tho  aur- 

in  common,  lee  ante,  vol.  I.,  p.  540.  vi^or  (aee  ante,  toI.  I.,  p,  680)  ;  hat  the 

(jf)  Aa  to  leaaea  for  Uvea,  tee  ante,  addition  of   thete   worda   ia  naefal,  aa 

vol.  L,  p.  678.  ■erring  to  denote  to  vnpnrfeMional  eyee 

(k)  The  wordt  or  the  Iwea  or  lift  of  the  duration  of  the  term. 


600 


APPENDIX. 


HABENDUH8. 


11.  To  several  eucceeeively  for  their  Lwe$  {%)• 
To  HAVE  AND  TO  HOLD  &c.  {os  obove,  p.  598,  No.  1,)  unto  the  said 
A.,  B.,  and  0.,  seTerallj  and  respectiyely,  and  saccesaivelj  in  the  order 
in  which  they  are  ahore  named,  and  their  several  and  respectiye  asugns, 
henceforth  for  and  during  the  seyeral  and  respective  natural  lives  of 
the  said  A.,  B.,  and  C. 


12.  In  a  Lease  for  Tears,  determinable  on  the  Death  of  the  Sur- 
mvor  of  Three  Lives,  to  commence  on  the  Death  of  Ae  exieting 
Tenant* 

To  HAVE  AND  TO  HOLD  all  and  singular  the  said  premises  herebj 
demised,  with  their  rights,  members,  and  appurtenances,  (except  as 
before  is  excepted,)  unto  the  said  [lessee],  his  executors  and  administra- 
tors, for  the  term  of  fourscore  and  nineteen  years,  if of » 

of ,  and  of  ,  or  any  or  either  of  ihem^  shall  so 

long  live,  the  said  term  to  commence  and  begin  from  and  immediate! j 

after  the  death  of ,  now  aged  or  thereabouts,  or  other 

sooner  determination  of  the  estate  and  term  now  in  being  in  the 
said  premises,  determinable  on  his  death,  and  not  before. 


Rbddbndws. 


VII. 

REDDENDUMS  (k). 

1.  Commonest  Form. 
Yielding  and  pating  therefor  yearly  during  the  said  term  hereby 

granted  the  yearly  rent  or  sum  of  £ ,  of  lawful  money  of  Oreat 

Britain,  without  any  deduction  or  abatement  whatsoever,  by  equal 

quarterly  payments  on  the day  of ,  the day  of , 

the day  of ,  and  the day  of ,  the  first  payment 


thereof  to  become  due  and  be  made  on  the 
next  ensuing  (/). 


day  of 


now 


(t)  See  ante,  toI.  I.,  p.  683. 

(k)  As  to  the  Reddendum^  see  ante, 
p.  82  et  seq.  of  thia  yolume. 

(0  This,  in  ordinary  caaea,  is  the 
^mpleat  and  aafeat  form  of  reddendam. 
See  ante,  p.  88€tM7.of  this  volume.  Where 
the  lessee  requires  the  payees  of  the  rent 
to  be  specified  in  the  lease,  the  following 


forms,  according  to  circumstances,  may  be 
adopted.  Particular  modes  of  resenratioa 
proscribed  by  Plffliamentyas  in  the  case  of 
a  lease  by  husband  and  wife,  under  the 
act  of  32  Hen.  8,  c  28,  (see  ante,  toL  I^ 
p.  153),  must  be  strictly  obaenred.  Some 
forms  will  be  found,  post. 
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2.   Where  Lessor  is  Owner  of  the  Fee. 
Yielding  and  paying  therefor  yearly  during  the  said  term  hereby 
granted  unto  the  said  [lessor],  his  heirs  and  assigns,  the  yearly  rent, 
&e.  {as  above). 

3.   Where  Lessor  is  Owner  for  a  Term  of  Years. 
Yielding  and  paying  therefor  yearly  during  the  said  term  hereby 
granted  unto  the  said  \ks9or\  his  executors,  administrators,  and 
assigns,  the  yearly  rent  &c.  {as  ahone). 


4.  In  a  Lease  for  Years,  deUrrnvnaJtle  on  the  Death  of  a  Person. 

Yielding  and  faying  kc.  {as  above,  p.  600,  No.  1);  and  in  case  the 
said  [cestui  que  vie]  shall  die  on  any  other  day  than  one  of  the  said 
days  of  payment,  then  also  yielding  and  paying  unto  inc.  a  proportion- 
able part  of  the  said  rent,  for  such  time  as  shall  elapse  between  the  day 
of  the  decease  of  the  said  [cestui  que  vie],  and  such  of  the  said  days  of 
payment  as  shall  happen  immediately  before  his  decease  ;  the  first 
payment  of  the  said  yearly  rent  to  become  due  and  to  be  made  on  the 

day  of now  next  ensuing ;  and  the  proportionable  part  of 

the  said  rent,  which  shall  become  due  on  the  decease  of  the  said 
[cestui  que  vie]  to  become  due  and  be  made  immediately  upon  and 
after  his  decease  (m). 


5.   With  an  Ihcception  in  case  of  Fire, 
Yielding  and  paying  &c.  {as  above)  by  equal  qxiarterly  payments 

on  the day  of ,  inc.  {as  above),  (saye  and  except,  at  all  times 

during  the  said  term,  such  proportionable  part  of  the  said  yearly 

rent  of  £ as  shall  or  may  grow  due  during  such  time  as  the  said 

messuage  or  tenement  shall,  without  the  hindrance  of  the  said 
[/eMM],  his  executors,  administrators,  or  assigns,  be  and  remain  unin- 
habitable by  reason  of  accidental  fire) ;  the  first  quarterly  payment 
&c.  {as  above,  p.  600,  No.  1.)  (n). 

(m)  This  form  terves  to  ezpbdn  the  c  22.     See  ante,  ^oL  I.,  p.  144. 
intention  to  the  parties  themselTes;  though  (n)  The  coTensnt  for  payment  of  rent 

such  a  reddendum  is  rendered  nnneoessarj  most  bare  a  corresponding  exception, 
by  the  Apportionment  Act  of  4  W.  4. 
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6.  EenU  varying  in  AmounL 

TiELDiNa  AND  FATING  therefor  yearly  during  the  first yean 

of  the  said  term  the  yearly  rent  or  sum  of  50/.,  and  yeariy  during  the 
residue  of  the  said  term  the  yearly  rent  or  sum  of  70/.,  to  be  re- 

spectirely  payable  and  paid  quarterly  on  the day  of  dbc,  without 

any  deduction  or  abatement  whatsoeyer,  the  first  of  the  said  quarterly 
payments  of  the  said  yearly  rent  or  sum  of  50/.  to  become  due  and 

to  be  made  on  the day  of  — —  now  next  ensuing,  and  the  first  of 

the  said  quarterly  payments  of  the  said  yearly  rent  or  sum  of  70/.  to 

become  due  and  to  be  made  on  the day  of ,  which  wiO  be 

in  the  year  of  our  Lord . 


7.  DiiHnct  Reddendums  for  different  Prem%se$  comprised  m  the  earns 

Tteaee  (o). 

TiELDiNO  AND  PATiNO  yearly  during  the  said  term  hereby  granted, 
for  or  in  respect  of  the  said  messuage  or  tenement  and  premises  first 
hereinbefore  particularly  described  (p),  the  yearly  rent  or  sum  of 

£ ,  and  for  or  in  respect  of  the  said  piece  or  parcel  of  land  and 

premises  secondly  hereinbefore  particularly  described  (g),  the  yearly 

rent  or  sum  of  £ ,  the  said  several  yearly  rents  or  sums  to  be 

payable  and  paid,  without  any  deduction  or  abatement  whatsoever, 

quarterly,  on  the day  of ,  the day  of &o.,  the 

first  payment  thereof  respectively  to  become  due  and  be  made  on  the 
day  of now  next  ensuing. 


6.  Of  a  proportional  Part  of  Bent  on  DeierminaHon  of  Leaee  6y 
Leeeor*e  Re-entry  under  the  Proviso  (r). 

And  TIELDINO  AND  PATINO  a  proportionate  part  of  the  said  rent  or 
sum  of  £  for  the  period,  if  any,  which  may  happen  to  elapse 

between  any  one  of  tiie  said  quarterly  days  of  payment  and  the  period 
of  the  determanation  of  the  said  term,  if  the  same  shall  happen  to 
determine  under  the  proviso  for  re-entry  hereinafter  contained,  such 
proportionate  part  to  be  payable  immediatdhf  on  such  determinatioD. 

(o)  AReddendamofduBluadwillnot     promiiet  atoftto  at  — —  iforaiyd.*' 
isvolvie  Um  neoetdty  for  dittinct  ed  valo-         (r)  Bj  entoriag  for  a  foriatwo  during 


rem  iftuii|M.    See  aate,  pw  557   of  tkk     a  caTCnt  ipiarter,  the  Itmat  will  low  hit 
Tolnme.  rant  for  thnt  ^oarler ;  nrfaflo,  hjr 


(jp)  Or,  "  for  or  in  respect  of  the  laid      quentlj  accepting  the  rent,  be  will  waive 

piece  or  parcel  of  land  eilled .*'  the  forfeiture :  inconveniences  which  nuy 

(q)  Or,  ^  for  or  in  respect  of  the  said      be  avoided  by  this  form. 
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9.  In  Leasei  under  Powers, 
YiEU)iN&  AND  PATma  therefor  yearly  during  the  sftid  term  hereby 
granted  unto  the  said  [leaor  or  appointor]^  or  the  person  or  persona 
who  for  the  time  being  shall  be  entitled  to  the  hereditaments  and 
premises  in  reyersion  or  remainder,  the  rent  or  sum  of  £■  ■  &c. 
{cu  cAove),  the  first  payment  &c.  {as  above). 


10.  0/ Money  during  the  First  Tear^  and  Com  for  the  Residue  of 

the  Term, 

Yielding  and  patdtg  onto  the  said  \lessor\  his  heirs  and  assigns  (f ), 

for  the  first  year  of  the  said  term  hereby  granted,  ending  on  the 

day  of ,  the  rent  or  smn  of  £ ;  And  also  for  the  next  seyen 

years  of  the  said  term  hereby  granted,  the  yearly  rent  of bushels 

of  good,  sound,  clear,  and  merchantable  wheat,  the  said  several 

and  respectiye  rents  to  be  paid  and  made  without  any  deduction  or 

abatement  whatsoever. 


11.  Of  a  Wheat  and  Matt  Rent  to  a  College^  or  cf  Money  m  lien 

thereof. 

YiELDmo  AND  FATING  therefor  yearly  and  every  year  during  the  said 

term,  unto  the  said  provost  and  scholars  and  their  successors  within 

the  said  College  of  Eton, gallons  of  good,  sweet,  seasonable,  and 

merchantable  wheat  of  the  best  sort,  and gallons  of  good,  sweet, 

and  merchantable  malt  of  the  best  sort,  such  as  shall  be  approved  and 

allowed  of  by  the  bursars,  bakers,  and  brewers  of  the  said  college,  or 

any  other  person  thereunto  appointed  by  the  said  provost  of  the  said 

college  for  the  time  being,  the  one  half  of  the  said  wheat  and  malt 

to  be  delivered  yearly  on  the day  of ,  and  the  other  half  on 

the day  of ,  or,  in  default  thereof,  the  said  [lessee},  his 

executors,  administrators,  or  assigns,  to  pay  so  much  ready  money  for 

the  said  wheat  and  malt,  alto  the  rate  at  whieh  the  best  wheat  and 

malt  shall  be  add  in  the  market  of  Windsor  the  next  market-day 

before  the  said  wheat  and  malt  respeotiTcly  shall  be  due. 


12.  Of  a  Money  Rent  varying  witk  the  Average  Price  if  Ce/m  fer 

a  given  Number  (f  Years, 

Yielding  and  paving  therefor  imto  the  said  Earl  [lessor^  and  his 

(s)  Or,  according  to  the  nstwe  of  tiw  revenion,  "  hit  ezecaton,  admiiiistnton,- 
and  astignt.** 
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BBDDENBUics.   <^si£r^»  daring  his  life,  and  after  his  decease  to  the  person  or  persons 
—  who  for  the  time  being  shall  be  entitled  to  the  reversion  of  the  said  pre- 
mises expectant  on  the  determination  of  the  said  term  hereby  granted, 
the  yearly  rents  or  smns  following,  (that  is  to  say),  for  and  daring  the 
first  four  years  of  the  said  term  hereby  granted,  the  yearly  rent  or 

sum  of  & ,  of  lawful  money  of  Great  Britain,  being  the  value  of 

bushels  of  British  wheat,  calculated  at  the  average  price  of 

such  wheat,  as  ascertained  by  the  com  returns  for  the  city  of  Lon- 
don for  the  four  years  immediately  preceding  the  day  of  the  date  of 
these  presents  (<) ;  And  for  and  during  the  next  four  years  of  the 
said  term  hereby  granted,  to  be  computed  from  the  25th  day  of 
March,  which  will  be  in  the  year  1851,  such  clear  yearly  sum  of 
lawful  money  aforesaid  as  shall  be  equal  to  the  value  of  the  like 
number  of  bushels  of  British  wheat,  calculated  as  aforesaid,  for  the 
four  years  inmiediately  preceding  the  said  25ih  day  of  March,  1851 ; 
And  for  and  during  the  last  four  years  of  the  said  term  hereby 
granted,  to  be  computed  from  the  25th  day  of  March,  1855,  such 
clear  yearly  sum  of  lawful  money  aforesaid  as  shall  be  equal  to  the 
value  of  the  like  number  of  bushels  of  British  wheat,  calculated  as 
aforesaid,  for  the  four  years  immediately  preceding  the  said  25th 
day  of  March,  1855  ;  such  average  prices  to  be  ascertained  and 
determined,  by  and  at  the  expense  of  the  said  Earl  and  his  assigns, 
and  of  the  person  or  persons  for  the  time  being  entitled  as  aforesaid  ; 
and  the  said  several  and  respective  rents  to  be  paid  quarterly,  with- 
out any  deduction  or  abatement  whatsoever,  on  the  24:th  day  of  June, 
the  29th  day  of  September,  the  25th  day  of  December,  and  the 
25th  day  of  March,  in  every  year  of  the  said  term,  by  equal  portions, 
the  first  payment  thereof  to  become  due  and  be  made  on  the  24th 
day  of  June  now  next  ensuing. 


13.  Additional  Rent  in  case  demised  Premises  shall  be  used  for 

Trade. 

YiELDiKO  AND  FATING  iScc.  {as  obove,  p.  600,  No.  1);  and  incase  the 
said  [lessee']  f  his  executors,  administrators,  or  assigns,  shall  at  any  time 
during  the  said  term  use,  or  permit  or  suffer  the  said  premises,  or  any 
part  thereof,  to  be  used,  for  any  art,  trade,  or  business  whatsoever,  with- 
out the  license  in  writing  of  the  said  [lessor'],  his  heirs  or  assigns  (u), 
for  that  purpose  first  had  and  obtained,  then  likewise  yielding  and 
paying,  during  such  time  as  the  said  premises,  or  any  part  thereof, 

( t )  Supposed  to  bo  dated  25th  March,      roTenion,  **  his  ezecuton,  adminittimton, 
1847. 


(u)  Or,  according  to  the  natare  of  the 


or  aangni. 
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shall  be  so  used,  (oyer  and  aboye  the  said  yearly  rent  hereinbefore  keddenduics. 

resenred,)  nnto  the  said  [lessor],  his  heirs  and  assigns  {x),  the  farther  • — 

yearly  rent  or  sum  of  £ ,  to  be  paid  and  payable  quarterly  by 

equal  portions,  on  the  same  quarter-days  and  times  in  eyery  year  as 
are  hereinbefore  mentioned  for  payment  of  the  said  yearly  rent 
hereinbefore  reseryed,  the  first  quarterly  payment  thereof  to  become 
due  and  be  made  on  such  of  the  said  quarterly  days  as  shall  next 
happen  after  all  or  any  part  of  the  said  demised  premises  shall  be  so 
used  as  aforesaid. 


14.  Cf  one  Rent  in  time  of  Peace,  and  augmented  Rent  in  time 

of  War. 

Yielding  akd  patino  therefor  unto  the  said  [iM«or],  his  executors, 
administrators,  or  assigns,  yearly,  during  so  much  of  the  said  term 
hereby  granted  as  England  shall  be  at  peace  with  eyery  European 
or  American  power  or  state,  the  yearly  rent  or  sum  of  85/.  of  lawful 
money  of  Great  Britain,  and  during  so  much  of  the  said  term,  affcer 
the  first  three  years  thereof,  as  England  shall  be  at  war  with  any 
European  or  American  power  or  state,  the  rent  or  sum  of  100/.,  of 
like  lawful  money  ;  such  augmented  or  increased  rent  or  sum  of  lOOZ. 
to  commence  to  be  payable  from  and  after  declaration  of  war,  or 
letters  of  marque  shall  be  granted  by  either  power  or  state,  and 
continue  payable  until  peace  shall  be  proclaimed  between  such  con- 
tending powers  or  states ;  the  said  respectiye  rents  to  be  payable  by 
two  equal  half-yearly  payments,  on  the  25th  day  of  March  and  the 
29th  day  of  September  in  eyery  year  of  the  said  term,  ike  first  pay- 
ment thereof  to  be  made  and  begin  on  the  25th  day  of  March  next 
ensuing  the  day  of  the  date  of  these  presents. 


15.  Another  Form. 

Yielding  and  paying  &c.  {as  above,  p.  600,  No.  1,)  the  several  rents 

or  sums  hereinafter  mentioned,  on  the day  of and  the 

day  of ,  by  equal  portions,  (that  is  to  say),  during  so  much  of 

the  said  term  hereby  granted  as  Great  Britain  shall  be  at  war  with  any 
European  power,  the  yearly  rent  or  sum  of  100/.,  and  at  all  other  ^es 
during  the  said  term,  the  yearly  rent  or  sum  of  85/. ;  the  said  yearly 
rent  of  100/.  to  be  paid  and  payable  on  eyery  rent-day  which  shall 
happen  during  the  present  or  any  future  war,  and  the  said  yearly  rent 

(x)  Or,  according  to  the  nature  of  the  reTerrion,  <*  hit  executors,  adminiitraton, 
or  aangna.** 
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RBDDSNDUMS.  ^  ^'*  ^  ^  pAjabld  at  all  other  times  during  the  said  term  hereby 
granted  ;  the  first  payment  of  the  said  rent,  whether  the  same  shall 

be  at  the  rate  of  100^.  or  85/.,  to  become  doe  and  be  payable  on  the 

day  of now  next  ensuing. 


1.  Rent  in  MneHeit  and  additionalBentJhr  every  Acre  converted 

into  Tillage  (y). 

Yielding  and  paying  therefor  yearly  during  the  said  term 
hereby  granted,  for  or  in  respect  of  the  said  first-mentioned  undi- 
vided moiety  of  the  said  premises,  unto  the  said  A.  B.,  his  heirs  and 
assigns^  er  to  the  person  or  persons  who  for  the  time  being  shall 
be  entitled  to  the  same  moiety  in  rerersion  or  remainder  expectant  on 

the  said  term  of years  hereby  granted  as  aforesaid,  the  yearly 

rent  or  sum  of  £ ;  And  unto  the  said  CD.,  his  heirs  and 

assigns,  for  or  in  respect  of  his  undivided  moiety  of  the  said  premises, 
the  like  yearly  renter  sum  of  £  ;  And  also  yielding  and  paying 
unto  the  said  A.  B.,  his  heirs  and  assigns,  for  or  in  respect  of  his 
said  moiety  of  the  said  premises,  or  unto  the  person  or  persons  who 
for  the  time  being  shall  be  entitled  to  the  same  moiety  in  reversifm 
or  remainder  expectant  on  the  said  term  hereby  granted,  the  yeariy 

rent  esr  sum  of  £ ;  and  unto  the  said  CD.,  his  heirs  and  assigns, 

in  respect  of  the  other  moiety  of  the  said  premises,  or  unto  the  person 
or  persons  who  for  the  time  Imng  shall  be  entitled  to  the  same 

moiety,  the  like  yearly  rent  or  sum  of  £ ,  for  each  and  every  acre, 

and  in  that  proportion  (as  to  each  moiety)  for  any  less  quantity  than 
an  acre  of  the  said  premises,  which  shall  be  ploughed  or  converted 
into  tillage,  and  to  continue  thenceforth,  during  the  said  term  hereby 
granted,  payable  as  before  mentioned  ;  the  said  several  and  respective 

rents  to  be  payable  and  paid  quarterly,  on  the day  of ,  Ac, 

in  every  year,  the  first  payment  of  the  said  rents  of  £ and  £ 

to  become  due  and  be  made  on  the  day  of now  next 

ensuing,  and  the  first  payment  of  the  said  other  rents  to  become  due 
and  be  made  on  such  of  the  said  quarterly  days  of  payment  as  shall 
first  happen  after  the  said  premises,  or  any  part  thereof,  shall  be  so 
ploughed  or  converted  into  tillage  as  aforesaid. 


17.  Cf  Sums  paid  by  Lessor  for  Premiums  rf  Ineurancey  on 

Lessees  Neglect  to  insure. 

And  also  tielding  and  paying  unto  her  Majesty,  her  heirs  and 

(y)  At  to  penRl  rents,  see  ante,  p,  1 07  tt  seq,  of  this  volume. 
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sueeeBBom*  on  demand  from  time  to  time,  in  iKldition  to  the  rent  or  beiwendums. 

sum  hereinbefore  reierved,  iuch  mam  or  siimB  of  money  (if  wj)  as  her  

Majesty^  her  heirs  or  sueeessors,  or  the  commissioners  for  the  time 
being  of  her  Majesty's  woods,  forests,  land  roTsnues,  works,  and 
boildings,  shall,  at  any  time  or  times  hereafter  proTiously  to  the 
expiration  of  the  said  term  hereby  gravkted,  pay  for  insuring  against 
loss  or  damage  by  fire,  in  manner  hereinafter  mentioned,  the  said 
messuage  and  buildings  hereby  demised,  and  OTery  or  any  additional 
building  which  shall  during  the  same  term,  with  the  approbation  of 
the  said  oommissioners  for  the  time  being,  be  erected  on  the  said 
ground  hereby  demised,  in  case  the  said  [20«Mtf],  his  executors, 
administrators,  or  assigns,  shall  neglect  to  insure  and  keep  insured 
the  said  messuage  and  buildings,  pursuant  to  the  eoyenant  for  that 
purpose  hereinafter  contained. 


18.  Of  Sums  paid  by  Lesiorfor  Painting  and  RepairSyOn  Lessees 

Default. 

And  also  tieldiko  and  fating  unto  her  Majesty,  her  heirs  and 
successors,  on  demand  from  time  to  time,  in  addition  to  the  rent  or  sum 
hereinbefore  resenred,  such  sum  or  simis  of  money  (if  any)  as  her 
Majesty,  her  heirs  or  successors,  or  the  said  commissioners  for  the 
time  being,  shall  from  time  to  time  during  the  said  term  hereby 
granted  pay  for  the  painting  of  the  outside  wood  and  iron  work  of  the 
said  messuage  and  buildings,  or  for  recolouring  and  rejointing  the 
outside  stucco  work,  or  for  cleaning  the  outside  stone  work  of  the 
same  premises,  in  case  the  said  [lessee]^  his  executors,  administrators, 
or  assigns,  shall  neglect  to  cause  such  works,  or  any  of  them,  to  be 
done  at  the  times  and  in  the  manner  in  which  the  same  are  herein- 
after convenanted  to  be  done  by  him  or  them. 


19.  To  Tenant  for  Life^  and  Reversioner  for  tie  Time  beir^^  a 
certain  Rent  for  Lands  to  he  built  on;  a  certain  Rent  for 
Pasture  Land,  subject  to  Increase  on  such  Land  being  used  for 
any  other  Purpose  than  Pasture ;  Lease  being  made  under  a 
Power, 

YiELDiNa  AND  PATiKO  thorofor  yearly  unto  the  said  [tenant  for  life] 
and  his  assigns,  during  so  long  of  the  said  term  as  he  shall  liye,  and 
after  his  decease  to  the  person  or  persons  who  for  the  time  being 
shall  be  entitled  to  the  reversion  or  inheritance  of  the  said  demised  pre- 
mises immediately  expectant  on  the  determination  of  the  said  term, 
the  yearly  rent  or  sum  of  103Z.  11#.,  being  at  and  after  the  rate  of  9/. 
per  aere  for  the  two  pieces  or  parcels  of  land  first  hereinbefore 
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COVENANTS.    Ai^^  assigns,  atid  as  to  and  concerning  only  his  own  acts,  deeds,  and 
LIENS.         defaults,  covenant  with  the  said  [^5«or],  his  heirs  and  assigns  (^), 
that  &c. 


3.  Bif  Leasee f  with  Husband  and  Wife  seised  in  Right  of  the  Wife. 
And  the  said  [^sse«]  doth  hereby,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  covenant  with  the  said  [husbandry  and 
his  wife,  and  the  heirs  and  assigns  of  the  said  [trt/«],  that  &c. 


4.  By  each  of  two  Lessors,  to  the  extent  of  a  Moiety  of  Damages. 

And  each  of  them  the  said  [lessor s\  severally  and  apart  from  the 
other  of  them,  doth  hereby,  for  himself,  his  heirs,  executors,  and 
administrators,  and  so  as  to  be  answerable  or  accountable  only  to 
the  extent  of  one  equal  half-part  of  the  damages  to  be  recovered 
under  or  by  virtue  of  the  covenant  hereinafter  contained,  covenant 
with  the  said  \lessee']t  his  executors,  administrators,  and  assigns  (y), 
that,  drc. 


5.  By  each  of  two  Lessees^  on  an  Assignment  of  their   respective 

Leases,  by  one  Deed,  as  to  the  Lands  comprised  in  his  Lease. 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs,  executors, 

administrators,  and  assigns,  and  so  far  only  as  relates  to  or  concerns 

the  said  messuage  or  tenement  and  premises  comprised  in  and  demised 

by  the  said  indenture  of  lease  bearing  date  on  or  about  the  said 

day  of ;  And  the  said  CD.  doth  hereby,  for  hiiiiself,  his  heirs, 

executors,  administrators,  and  assigns,  and  so  far  only  as  relates  to  and 
concerns  the  said  messuage  or  tenement  and  premises  comprised  in 
and  demised  by  the  said  indenture  bearing  date  on  or  about  the  said 
of ,  covenant  &c. 

(/)  If  tho  IcMor  bo  seised  in  fee ;  but  tor<,  cmd  assigns,  if  the  lease  be  granted 

if  possessed   of  a  tenn    only,  then,  ki$  to  the  lessee  and  his  heirs  (as  special  oc- 

executors,  administnUon,  and  assigns,  cupants)  for  a  life  or  lives.     See  ante, 

(jg)  His  heirs,  executors,  administra-'  vol.  T.,  p.  688. 
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COVENANTS  CONTINUED. 
By  Lessee, 
opajRent(^). 

1*0  pay  Taxes  and  Rates,  &c.  (t). 
To  Repair  (j). 

To  Paint  outside  every  Year. 
.  To  Paint  and  Paper  inside  every  Year. 
\  To  Insure  from  Fire ;  to  show  Receipts  ;  and 
'•lild  in  case  of  Fire  {k), 

.  To  permit  Lessor  to  view  state  of  Repairs,  and  to 
lir  according  to  notice  ( / ). 
o.  Not  to  use  demised  Premises  as  a  Shop  (m). 
9.  Not  to  assign  without  leave  (n). 
10.  To  leave  demised  Premises  in  good  repair  (o). 


COVEKAKTS 
BT  LESSEE. 


A«tb6MieT««l 
corenaota  an  in- 
lerted  at  length 
(as  well  as  in  their 
abridged  form) 
in  the  Act  of  8  ft 
9  Vict  c.  184, 
to  faciliUte  the 
granting  of  cer- 
tain leases,  (ante, 
p.  680  et  teq. 
of  thia  Tolome, 
eohimn  II.),  it  ia 
considered  unne- 


ceaaaiT  to 
them  here< 


11.   To  insure  future  Buildings  when  covered  in,   and  to  increase 

Insurance,  when  completed. 
And  also,  that  he  the  said  \lessee\,  his  executors,  administrators, 
or  assigns,  shall  and  will,  at  his  and  their  own  expense,  from  time  to 
time  insure,  or  cause  to  be  insured,  and  during  the  said  term  kept 
insured,  every  additional  building  which  may  hereafter,  with  such 
approbation  as  is  hereinafter  mentioned,  be  built  on  the  said  ground 
hereby  demised,  or  any  part  thereof,  and  effect  the  same  within  six 
days  after  each  such  building  shall  be  built  or  covered  in,  or  within 
six  days  after  such  earlier  period  at  which  the  said  [lessee'],  his  exe- 
cutors, administrators,  or  assigns,  shall  be  required  by  her  Majesty's 
bailiff  or  receiver-general  of  the  said  premises,  or  by  the  commis- 
sioners for  the  time  being  of  her  Majesty^s  woods,  forests,  land-reve- 
nues, works,  and  buildings,  or  their  architect  or  agent  for  the  time 
being,  so  to  do,  in  such  smn  or  sums  of  money  as  shall  be  equal  to  two 
fifth  parts  at  least  of  the  actual  value  thereof  respectively  ;  and  will 
increase  the  amount  of  such  insurances  respectively,  when  and  as 
each  such  building  shall  be  completed,  so  as  to  make  the  sum  insmred 
thereon  equal  to  three  fourth  parts  at  least  of  the  then  value  thereof. 


(h)  Ab  to  thia  coyenant,  see  p.  162 
et  ieq,  of  this  ▼olume. 

(t)  Ab  to  thia  ooyeiunty  see  p.  169  «< 
seq.  of  this  volume. 

{j)  As  to  this  covenant,  see  p.  182 
et  seq,  of  this  volume. 

(h)  As  to  this  covenant,  see  p.  220  et 
seq,  of  this  volume. 

R 


(I)  As  to  thia  covenant,  see  p. 215  e< 
seq,  of  this  volume. 

(m)  As  to  this  covenant,  see  p.  229 
ei  seq,  of  this  volume. 

(n)  As  to  this  covenant,  see  p.  238 
et  seq,  of  this  volume. 

(o)  As  to  this  covenant,  see  p.  182 
et  9eq.  of  this  volume. 

r2 
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COVENANTS         12.   To  lay  out  a  given  Sum  in  RepairSy  and  produce  Vouchers. 

BT  LESSEE.  That  he  the  said  [lesseel,  his  executors,  administrators,  or  assigns, 
will,  within  the  first  three  years  of  the  said  term  herehy  granted,  lay 

out  and  expend  the  sum  of  £ at  least  in  and  upon  the  substantial 

repairs  of  the  said  demised  premises,  and  every  part  thereof ;  the  appli- 
cation of  the  said  sum,  and  the  said  reparation  of  the  said  premises  as 
aforesaid,  to  be  from  time  to  time  surveyed,  inspected,  and  approved  by 
such  proper  person  or  persons  as  the  said  [lessor'],  his  heirs  or  assigns, 
shall  appoint  and  direct  to  survey  and  inspect  the  same  ;  And  also  that 
he  the  said  {lessee'jthis  executors,  administrators,  and  assigns,  will,  when 
required,  produce  and  deliver  to  the  said  [lessor^,  his  heirs  or  assigns, 
the  bills  and  receipts  of  the  different  tradesmen  employed  in  doing 
such  repairs  as  aforesaid,  for  the  respective  sums  to  be  paid  them 
for  that  purpose,  or  duplicates  thereof. 


13.  To  pay  Share  of  Expense  of  Repairing  Ways,  Sfc,  the  Amount 

to  be  Recoverable  as  Rent  in  Arrear, 
And  also  will  from  time  to  time  pay  and  allow  a  reasonable  pro- 
portion towards  the  expenses  of  making,  supporting,  and  repairing 
all  ways,  roads,  pavements,  party-walls,  or  party-fence-walls,  or 
fences,  gutters,  drains,  sewers,  pipes,  and  watercourses,  belonging, 
or  which  at  any  time  shall  belong,  to  the  premises  hereby  demised, 
or  which  shall  be  used  for  the  convenience  of  the  same,  or  any  part 
thereof,  in  common  with  said  premises  near  or  adjoining  tbereto,  or 
which  shall  be  reasonably  required  by  the  architect  or  surveyor  for 
the  time  being  of  the  said  Lord  Archbishop,  or  his  successors,  to  be 
made  and  formed  for  the  purpose  of  being  so  used,  and  towards  the 
expenses  of  cleansing  such  gutters,  drains,  sewers,  pipes,  and  water- 
courses, such  proportion  to  be  ascertained  by  the  architect  or  sur- 
veyor for  the  time  being  of  the  said  Lord  Archbishop,  or  his  successors; 
and  that  in  default  of  payment  of  such  proportion,  the  same  shall  be 
recoverable  as  or  in  the  nature  of  rent  in  arrear. 


14.  Another  Form, 
And  also,  that  he  the  said  [lessee'],  his  executors,  administrators, 
and  assigns,  shall  and  will  from  time  to  time,  during  the  said  term, 
pay  a  reasonable  share  of  the  charges  of  making,  repairing,  and 
cleansing  all  party-walls,  fences,  sewers,  drains,  gutters,  and  other 
easements  belonging,  or  whicb  shaU  belong,  to  the  siud  premises 
hereby  demised,  in  common  with  the  owners  or  occupiers  of  anj 
adjoining  premises. 
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15.  To  procure  supply  of    Water  for  demised  Premises  from  a     covenants 

particular  Company.  ^^  lessee. 

And  also,  that  he  the  said  [2es<ee],hi8  executors,  administrators,  and 
assigns,  shall  and  will,  during  the  said  term  herehj  granted,  procure 
the  supply  of  wat^r  for  the  said  messuage  and  premises  herehy 
demised  from  such  company  or  source  as  shall  or  may  he  from  time 
to  time  named  for  that  purpose  hy  the  commissioners  for  the  time 
heing  of  her  Majesty*s  woods,  forests,  land-revenues,  works,  and  build- 
ings, provided  that  such  company  so  to  be  named  shall  yield  water 
for  that  supply,  of  as  good  quality,  in  a  sufficient  quantity,  and  on 
as  reasonable  terms  as  the  same  company  shall  supply  other  pre- 
mises in  the  same  vicinity  or  neighbourhood,  or  as  the  premises 
hereby  demised  could  be  supplied  by  any  other  company  or  persons. 


1 6.  By  Lessee  of  a  PvbUc  HousCy  to  Purchase  his  Porter  of  Lessor  (p), 
and  that  Lessee^s  Vhderlessee  or  Assignee  shall  enter  into  a 
similar  Covenant, 

That  he  the  said  [lessee],  his  executors,  administrators,  and  assigns, 
will  at  all  times  during  the  said  term,  as  often  as  his  or  their  occa- 
sion shall  require,  purchase  of  and  from  the  said  [lessor'],  his  execu- 
tors or  administrators,  either  alone  or  jointly  with  his  or  their 
partner  or  partners  for  the  time  being,  or  such  other  person  or 
persons  carrying  on  the  business  of  brewers  as  he  the  said  [lessor], 
his  executors  or  administrators,  shall  appoint,  all  the  beer,  called 

porter,  that  shall  be  sold  and  disposed  of  in  the  said house, 

called  the ,  or  drawn  in  the  same  for  sale  ;  and  shall  not  deal  or 

contract  with  any  other  person  or  persons  for  any  porter  to  be  sold  or 
drawn  in  the  said  house,  provided  that  the  said  [lessor],  his  executors 
or  administrators,  shall  at  such  times  deal  in  and  vend  such  porter  as 
aforesaid,  and  be  willing  to  supply  the  same  to  the  said  [lessee],  his 
executors,  administrators,  and  assigns,  at  the  fair  current  market  price 
thereof.  And  also  that  if  at  any  time  hereafter  during  the  said  term  the 
said  [^lessee^t  his  executors,  administrators,  or  assigns,  shall  grant  any 
underlease  of,  or  assign  over  his  interest  in,  the  said  premises,  there 
shall  be  contained  in  such  underlease,  or  in  the  deed  whereby  his 
interest  shall  be  assigned,  a  covenant  on  the  part  of  the  underlessee 

{p)  As  to  a  covenant  of  this  kind   running  with  the  land,  see  p.  410  of  this 
volume. 
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COVEN  All  TS     or  assignee,  his  or  her  executors,  administrators,  or  aadgns,  to  be 

BY  LESSEE,     entered  into  with  the  said  [leisor],  his  executors  and  administrators, 

who  shall  be  made  parties  for  the  puipose,  to  the  same  or  the  like 

effect,  and  subject  to  the  same  or  the  like  proviso,  mtUatit  mutandis, 

as  is  lastly  hereinbefore  contained. 


17.   That  Lessor  and  his  Tenants  shall  have  Watercourse  trough 

demised  Premises' 
And  also,  that  the  said  Lord  Archbishop,  and  his  successors  and 
assigns,  and  his  and  their  tenants,  shall  have  free  liberty  of  water- 
course in  and  through  the  premises  hereby  demised,  from  any  adjoin- 
ing premises,  or  other  estates  belonging  to  the  See  of  Canterbuxy,  by 
means  of  the  sewers,  drains,  or  channels  there,  to  carry  off  the  water 
from  the  other  houses  near  or  adjoining  thereto;  the  person  or  persons 
forming  or  using  any  such  watercourses  making  good  aU  damage 
occasioned  thereby,  and  contributing  to  the  eicpenae  of  keeping  in 
repair  and  cleansing  the  same. 


18.  Not  to  obstruct  Lights  by  Building. 
And  shall  not,  by  building  or  otherwise,  stop  or  obstruct  any  light 
or  lights  belon^g  to  any  messuage  or  tenement,  the  estate  or  inte- 
rest whereof  in  possession  or  in  reversion  is  in  the  mayor  and  com- 
monalty and  citizens  of  the  city  of  London. 


19.  /n  a  Building  Lease^not  to  permit  Thoroughfare  over  Premiees. 
And  also,  that  the  said  [lesseely  his  executors,  administrators,  or 
assigns,  will  not,  at  any  time  or  times  during  the  said  term,  permit 
any  way  or  thoroughfare  over  or  through  any  part  of  the  said  pre- 
mises hereby  demised. 


20.  Not  to  Assign  Premises  or  Underlet  theimfor  a  longer  Term 
than  a  Year^  without  giving  Lessor  a  Right  of  Pre-emption, 
And  also,  that  the  said  [^#00],  his  executors  or  administratorSf 
shall  not  nor  will,  at  any  time  during  the  said  term,  assign  and  trans- 
fer the  said  premises,  or  any  part  thereof,  or  underlet  the  same,  or 
any  part  thereof,  for  a  longer  term  than  one  year  to  any  person  or 
persons  whomsoever,  except  a  person  or  persons  who  shall  hare 
entered  into  partnership  with  him  the  said  [^«m«],  his  executors  or 
administrators,  in  the  business  which  shall  then  be  carried  on  by  him 
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or  them  at  the  said  factory  and  premiBes,  or  to  whom  the  said  [lessee],  goybnaiits 
his  executors  or  administrators,  shall  have  assigned  the  whole  or  bt  lesseb. 
some  part  of  his  said  business,  without  first  offering  to  sell  and  assign 
the  same  premises,  with  the  buildings  and  erections  thereon,  to  the 
said  [lessor],  or  other  the  person  or  persons  who  shall  then  be  entitled 
to  the  reyersion  of  the  said  premises  immediately  expectant  on  the 
determination  of  the  said  term,  at  a  fair  yaluation,  to  be  made  by  two 
indifferent  persons,  one  to  be  chosen  by  the  said  [2e««tf0],  his  execu- 
tors or  administrators,  and  the  other  by  the  said  [lessor],  or  other  the 
person  or  persons  entitled  as  aforesaid  ;  and  in  case  of  the  dis- 
agreement of  such  two  persons,  then  by  an  umpire,  to  be  chosen  for 
that  purpose  by  such  two  persons  before  they  proceed  to  make  such 
valuation  ;  and  in  case  the  said  [lessor],  or  other  the  person  or  persons 
then  entitled  as  aforesaid,  shall  refuse  or  decline  to  take  to  and  pur- 
chase the  said  premises  at  such  valuation,  or  shall  omit  or  neglect  to 
give  notice  of  his  or  their  determination  so  to  do,  for  the  space  of 
three  calendar  months  next  after  such  offer  shall  be  made  in  writing 
to  him  or  them  as  aforesaid,  it  shall  be  lawful  for  the  said  [lessee], 
his  executors  or  administrators,  to  assign,  or  transfer,  or  imderlet  the 
said  premises,  or  any  part  of  the  same,  to  any  person  or  persons 
whomsoever,  as  he  or  they  shall  think  fit. 


21.  To  leave  Assignment  oi'  Underlease  at  Office  of  Lessor^s  Solicitor, 

for  Registry, 
That  in  case  the  said  premises,  or  any  part  thereof,  shall  be 
assigned  or  underlet  for  all  or  any  part  of  the  term  hereby  granted, 
every  or  any  assignment  or  underlease  to  be  so  made  shall,  within 
three  calendar  months  after  the  execution  of  the  same,  be  left  for  not 
less  than  seven  days  at  the  office  of  the  solicitor  for  the  time  being 
of  the  said  Duke  [lessor],  his  heirs,  appointees,  or  assigns,  to  the 
intent  that  the  same  may  be  there  registered,  and  such  registry  to 
be  at  the  expense  of  the  said  [26««««],  his  executors,  administrators, 
or  assigns. 

22.  To  keep  the  Orchards  fully  planted^  and  preserve  same  from 

injury  hy  Cattle  ;  in  a  Lease  in  Devonshire  (q). 
And  ALSO,  that  the  said  [lessee],  his  executors,  administrators,  and 
assigns,  wiU,  at  all  times  during  the  said  term,  keep  the  orchards  full 

(q)  In  addition  to  the  forms  contained      found  in  the  precedents  of  fiuming  leases 
in  this  division  of  tho  Appendix,  a  great      inserted  in  a  subeequont  part, 
vaiiety  of  agricultural  covenants  will  be 
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COVENANTS  treed,  and  planted  with  good  thriving  young  apple  trees  of  such  sorts 
BY  LESSEE,  ^nd  sizes  as  the  said  [lessor],  his  heirs  or  assigns,  shall  direct;  the 
said  [lessee],  his  executors,  administrators,  or  assigns,  taking  the  old 
decayed  trees  in  lieu  thereof ;  and  will  fence  out  and  preseire  the 
same  from  heing  injured  hy  cattle  or  otherwise,  and  not  suffer  any 
cattle  that  may  injure  the  trees  in  such  orchards  to  depasture  therein. 


23.   To  keep  Lawn  and  Garden  in  order y  and  preserve  JPrttU 

Trees  and  Flowers. 

And  also  shall  and  will,  at  his  and  their  own  costs,  keep  up  and 
preserve  in  good  condition  the  lawn  and  garden  helon^g  to  the  said 
messuage,  in  the  same  order  and  form  as  the  same  respectively  are 
now  in,  and  the  fences  and  walls  around  and  ahout  the  same  ;  and  do 
or  cause  to  he  done,  in  proper  and  reasonahle  times  of  the  year,  and 
in  a  proper  manner,  all  necessary  work  in  and  to  the  same,  and,  in 
particular,  for  the  preserving,  cherishing,  encouraging,  and  keeping 
in  health  and  hearing  the  wall  and  other  fruit  trees,  and  the  herbs, 
shrubs,  plants,  flowers,  and  roots  now  growing,  or  henceforth  during 
the  said  term  to  grow  therein,  and  for  the  due,  orderly,  and  season- 
ably manuring,  cultivating,  and  cropping  the  same  during  the  said 
term 


24.  Not  to  convert  old  Meadow  into  Tillage^  nor  maw  without 
manuring  same^  except  where  well  flooded;   the  Lands  lying 
in  the  County  of  Devon, 
And  shall  not  nor  will  break  up  or  convert  into  tillage  any  of  the 
old  meadow  or  pasture  ground  belonging  to  the  sud  demised  premises; 
and  shall  not  mow  the  same  without  manuring  every  acre  thereof 
with  eight  hogsheads  of  good  well-burnt  stone  lime,  or  120  seams 
of  good  rotten  dung,  and  so  in  proportion  for  a  less  or  greater  quan- 
tity than  an  acre,  except  such  part  of  the  meadow  lands  as  shall  have 
been  well  flooded  with  water  in  the  winter  preceding  every  mowth. 


25.  Not  to    make  Hedges,  except  under  certain  Conditions;    in  a 

Lease  of  Lands  in  Devonshire, 
And  shall  not  nor  will,  at  any  time  during  the  said  term,  permit 
or  suffer  the  growth  of  the  hedges  to  be  cut  without  new  making  the 
same  ;  nor  make  any  of  the  hedges  on  the  said  premises,  unless  the 
adjoining  ground,  if  tillage  ground,  shall  be  in  tillage  for  the  first 
crop,  and  then  shall  and  will  new  make,  cast,  lade,  dyke,  and  ihatch 
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such  hedges  in  a  husbandlike  manner  ;  And  shall  not  nor  ivill  per-     ootbnants 

init  any  wood  to  be  cut  under  seven  years*  growth,  nor  any  in  the     by  lessee. 

last  two  years  of  the  said  term  ;  And  shall  and  will  giye  notice  in 

writing  unto  the  said  [lessor's],  or  one  of  them,  their,  or  one  of  their 

heirs  or  assigns,  at  least  one  clear  month  previously  to  the  time  of 

making  any  hedge,  that  the  trees,  plants,  and  saplings  which  are 

intended  to  remain  therein  may  be  marked. 


26.  To  provide  Reed  for  Thatching,  on  a  certain  AUotcance  being 

made  to  him. 
And  further,  that  the  said  [lessee],  his  executors,  administrators, 
and  assigns,  will,  from  time  to  time  and  at  all  times  during  the  said 
term,  find  and  provide  reed  for  thatching  the  said  messuage  or 
tenement,  bams  and  stables,  on  being  allowed  after  the  rate  of  one 
guinea  for  eveiy  one  hundred  nitches,  each  nitch  when  dry  to  weigh 
tifenty-eight  pounds  one  with  another  ;  And  wiU  fetch  and  carry  all 
materials  for  thatching  the  same,  and  find  a  sufficient  quantity  of 
spar-sticks,  gratis. 

27.  ThcU  Lessor  wwy,^  in  last  Year  of  Term^  enter  on  part  of 

demised  Premises  to  prepare  next  Wheat  Crop, 
And  also,  that  the  said  [lessor],  his  heirs  or  assigns,  and  his  or 
their  succeeding  tenant,  shall  be  at  liberty,  at  any  time  after  the  24th 
day  of  June  in  the  last  year  of  the  said  term,  to  enter  upon  such  part 
of  the  said  demised  lands,  not  exceeding  twenty  acres,  as  shall  be  in 
course  for  wheat  in  the  succeeding  year,  the  same  to  prepare  for  his  or 
their  wheat  crop,  and  do  the  needful  husbandry  thereon,  allowing  unto 
the  said  [lessee],  his  executors,  administrators,  or  assigns,  a  reasonable 
compensation  therefor. 


28.  To  employ  the  Clerk  of  Lessors  (a  Municipal  Company)  to  prepare 
Deeds,  on  Lessee's  Assigning  or  Underletting  ;  or,  in  default, 
to  pay  Penal  Rent, 
And  also,  that  if  the  said  [{e^^ee],  his  executors,  administrators, 
or  assigns,  shall  at  any  time  hereafter  assign  this  present  lease,  or 
demise,  or  underlet,  or  part  with  the  said  premises,  or  any  part  thereof, 
(except  by  wUl  or  codicil,  or  for  securing  money  to  be  lent  on  mort- 
gage, or  for  granting  annuities  to  be  secured  on  the  same  premises,) 
then  and  in  every  such  case  he  and  they  will  employ  the  clerk  for  the 
time  being  of  the  said  [lessors],  or  their  successors,  to  make,  draw, 
and  engross  all  and  every  the  underleases,  assignments,  and  other 
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instruments  in  writing,  respecting  or  relating  to  the  said  demised 
premises,  or  else  will,  for  each  and  ererj  omission  so  to  do,  forfeit 
and  pay  to  the  said  [lessors]^  or  their  successors,  for  the  use  of  their 
said  clerk  for  the  time  heing,  51.  of  lawful  money  of  Great  Britain, 
which,  in  default  of  payment  thereof,  when  demanded,  shall  be  con- 
sidered as  an  arrear  of  rent,  and  be  recoyerable  and  reeoyered 
accordingly. 


29.  For  Lessee* s  Quiet  JSnjo^tnent  (r). 
The  form  will  be  found  in  the  Act  to  facilitate  the  granting  of 
certain  leases  (8  &  9  Vict.  c.  124),  inserted  in  this  Appendix,  ante, 
p.  583,  column  11. 


30.  To  find  Lessee  rough  Timber  for  Repairs. 
And  also,  that  he  the  said  [lessor^  his  heirs  and  assigns,  will, 
from  time  to  time  and  at  all  times  during  the  said  term,  find,  proyide, 
and  allow  unto  the  said  [lessee^^  his  executors,  administrators,  and 
assigns,  on  the  said  demised  premises,  or  within  four  miles  thereof,  a 
sufficient  quantity  of  rough  timber  for  keeping  the  said  premises,  with 
the  gates,  posts,  pales,  rails,  and  fences  thereon,  in  proper  condition 
and  repair,  upon  request  in  writing,  specifying  the  quantity  wanted 
for  that  purpose,  being  made  by  the  said  \lessee\,  his  executors, 
administrators,  or  assigns. 


31.  To  Rebuild  or  Repair  in  case  ofFire. 
That  in  case  the  said  premises  hereby  demised,  or  any  part 
thereof,  shall,  at  any  time  or  times  during  the  continuance  of  this 
demise,  happen  to  be  damaged  or  destroyed  by  fire,  he  the  said 
\lessor'\^  his  heirs  or  assigns,  will,  with  all  convenient  speed,  repair  or 
rebuild  the  same  premises  which  shall  or  may  happen  to  be  damaged 
or  destroyed  by  fire  as  aforesaid,  and  make  the  same  again  fit  for  the 
habitation  of  the  said  [lesseel^  his  executors,  administrators,  or  assigns. 


32.   To  lay  out  a  given  Sum  in  Repairs^  in  case  of  accidental  Fire; 

on  the  grant  of  a  Lease  in  Reversion, 

That  if  the  said  buildings  hereby  demised,  or  any  part  thereof. 

shall,  at  any  time  or  times  from  the  day  of  the  date  hereof,  until  the 

commencement,   and   thence   during  the  continuance,  of  the  term 

hereby  granted,  be  burnt  down  or  damaged  by  fire,  (other  than 

(r)  As  to  this  coTenant,  lee  p.  284  et  seq.  of  thit  volume. 
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through  the  wilful  neglect  or  default  of  the  Baid  [20Mm],  his  ezecutorB,  covenants 
administrators,  or  assigns,)  and  in  case  every  or  any  such  assign-  bt  lessor. 
ment  or  underlease  shall  have  been  so  left  for  registry  as  aforesaid, 
and  no  hazardous  trade  or  business  shall  be  carried  on  upon  the 
said  premises  without  consent  as  aforesaid,  but  not  otherwise,  the 
said  Duke  [^;or]  shall  forthwith  lay  out  and  expend  (whether  any 
insurance  from  fire  shall  have  been  e&cted  upon  the  said  premises  or 

not)  the  sum  of  £ ,  or  so  much  thereof  as  may  be  sufficient  for 

making  good  such  loss  or  damage,  or  so  far  as  the  same  will  extend 
for  that  purpose,  upon  the  same  plan  as  before  such  fire  happened, 
or  such  other  plan  as  by  the  surveyor  for  the  time  bebg  of  the  said 
Duke  [2d««?r],  his  heirs,  appointees,  or  assigns,  shall  be  approved. 


33.  Covenants  for  Title  in  an  Assignment  of  Leaseholds,  confined  to 
the  Acts  and  Defaults  of  the  Assignor  (#). 
And  the  said  [assignor]  doth,  Ac.  {Lien,  as  in  p.  609  of  this 
volume,  No.  1),  that,  notwithstanding  any  act,  deed,  or  thing  whatso- 
ever made,  done,  or  suffered  to  the  contrary  by  him  the  said  [assignor], 
the  said  [hereinbefore  in  part  recited]  indenture  of  lease  is  still  in  full 
force  for  the  said  residue  of  the  said  term  thereby  granted,  and  neither 
void  nor  voidable  ;  And  also,  that,  notwithstanding  any  such  act, 
deed,  or  tlung  as  aforesaid,  he  the  said  [assignor]  now  hath  in 
himself  good  right,  by  these  presents,  to  assign  the  said  messuage  or 
tenement  and  premises,  with  their  rights,  members,  and  appurtenances, 

unto  the  said  [assignee],  for  the  residue  of  the  said  term  of 

years,  in  manner  aforesaid  ;  And  also,  that,  subject  to  the  payment 
of  the  rent,  and  the  observance  and  performance  of  the  covenants, 
provisoes,  and  conditions  in  the  said  lease  contained,  and  by  or  on 
the  part  of  the  said  [lessee],  his  executors,  administrators,  or  assigns, 
to  be  observed  and  performed,  it  shall  be  lawful  for  the  said 
[assignee],  his  executors,  administrators,  or  assigns,  henceforth 
during  the  residue  of  the  said  term,  to  enter  into  and  upon,  hold,  and 
enjoy  the  said  messuage  or  tenement  and  premises,  with  their  rights, 
members,  and  appurtenances,  and  to  receive  and  take  the  rents  and 
profits  thereof,  without  any  hindrance  or  interruption  whatsoever  by 
him  the  said  [assignor],  his  executors  or  administrators,  or  any  other 
person  or  persons  whomsoever,  lawfully  or  equitably  and  rightfully 
claiming  or  to  claim  any  estate,  right,  title,  or  interest,  at  law  or  in 
equity,  of,  in,  to,  or  out  of  the  same  messuage  or  tenement  and 

(s)  Ab  to  the  diflference  between  general  and  qualified  covenants,  see  p.  291  et  teq, 
of  this  volume. 
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premises,  or  any  part  thereof,  bj,  from,  through,  under,  or  in  trust  for 
him  the  said  [assignor],  his  executors  or  administrators ;  And  that 
free  and  clear,  and  freely  and  clearly  and  absolutely  discharged,  or  other- 
wise by  him  the  said  [assignor],  his  heirs,  executors,  or  administratorSy 
at  his  or  their  own  costs  in  all  things,  protected  and  kept  indemnified 
from  and  against  all  former  and  other  assignments,  surrenders,  for- 
feitures, and  cause  or  causes  of  forfeiture,  arrears  of  rent,  estates^ 
titles,  charges,  and  incumbrances  whatsoeyer,  at  any  time  or  times 
lioretofore,  and  to  be  at  any  time  and  from  time  to  time  hereafter, 
made,  committed,  occasioned,  or  suffered  by  the  said  [assignor]^  his 
executors  or  administrators,  or   any  person  or  persons  rightfuUj 
claiming  or  to  claim  any  estate,  right,  title,  or  interest,  at  law  or  in 
equity,  of,  in,  to,  or  out  of  the  same  messuage  or  tenement  and  pre- 
mises, or  any  part  thereof,  by,  irom,  through,  under,  or  in  trust  for  him 
the  said  [cusignor],  his  executors  or  administrators,  or  by  his  or  their 
acts,  means,  consent,  default,  privity,  or  procurement;  And  mobeoyeb, 
that  he  the  said  [(xssignor]^  his  executors  and  administrators,  and 
all  persons  whosoever  lawfully  or  equitably  and  rightfully  claiming  or  to 
claim  any  estate,  right,  title,  or  interest,  at  law  or  in  equity,  of,  in,  to, 
out  of,  or  upon  the  said  messuage  or  tenement  and  premises,  or  any  part 
thereof,  by,  from,  imder,  or  in  trust  for  him  the  said  [assignor]^  his 
executors  or  administrators,  will  henceforth,  during  the  residue  of  the 
said  term,  upon  every  reasonable  request,  and  at  the  cost  of  the  said 
[assignee],  his  executors,  administrators,  or  assigns,  make,  do,  and 
execute,  or  cause  to  be  made,  done,  and  executed,  all  such  lawful  and 
reasonable  acts,  deeds,  and  assurances  in  the  law  whatsoever,  for  the 
further,  better,  or  more  satisfactorily  assigning  or  assuring  the  said 
messuage  or  tenement  and  premises,  or  any  part  thereof,  with  the 
rights,  members,  and  appurtenances,  unto  the  said  [assignee],  his 
executors,  administrators,  or  assigns,  for  the  then  residue  of  the  said 
term  of years,  as  by  the  said  [^assipiee],  his  executors,  adminis- 
trators, or  assigns,  or  his  or  their  counsel  in  the  law,  shall  be  reason- 
ably required,  and  be  tendered  to  be  made,  done,  and  executed. 


OF  LEASE. 


COVENANTS     ^^'  Covenant  by  Assignee  of  a  Lease  for  future  Payment  of  Refit 
BT  ASSIGNEE  and  Performance  of  Covenants,  and  for  the  Assignor's  In" 

demnity  (/). 
And  the  said  [assignee]  doth  hereby,  for  himself,  iic.  {Lien^  as  in 
p.  609  of  this  volume.  No.  1),  that  he  the  said  [assignee],  his  executors, 
administrators,  or  assigns,  will,  from  time  to  time  during  the  residue 


(0  As  to  the  aaeignor's  right  to  this  oovenant,  loc  p.  427  et  seq.  of  thi«  ▼olumc. 
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of  the  said  term,  pay  the  said  yearly  rent  of  £ ,  when  and  as  the 

same  shall  henceforth  hecome  due,  and  observe  and  perform  the 
coTenants,  provisoes,  and  conditions  in  the  same  indenture  contained, 
and  which  by  or  on  the  part  of  the  said  [lessee],  his  executors,  admi- 
nistrators, and  assigns,  are  henceforth  to  be  observed  and  performed  : 
And  also  will  at  all  times  hereafter,  at  his  or  their  own  costs,  defend, 
save  harmless,  and  keep  indemnified,  the  said  [assignor],  his  heirs, 
ezeontors,  and  administrators,  and  his  and  their  lands,  tenements, 
goods,  chattels  and  effects,  against  all  payments,  costs,  losses,  damages 
and  expenses  whatsoever,  which  he  or  they  shall  or  may  make,  pay, 
sustain,  or  be  liable  to,  on  account  of  the  said  yearly  rent,  which  shall 
henceforth  become  due  and  payable,  or  any  part  thereof,  and  on 
account  of  the  breach,  nonperformance,  or  nonobservance  by  or  on  the 
part  of  the  said  [assignee],  hia  executors,  administrators,  or  assigns,  of 
all  and  every  or  any  of  the  covenants,  provisoes,  and  conditions,  con- 
tained in  the  said  indenture  of  lease,  to  be  observed  and  performed  by 
the  said  [lessee],  his  executors,  administrators,  and  assigns,  and  also 
against  all  actions  and  suits  at  law  or  in  equity  which  shall  be  com- 
menced or  prosecuted  against  the  said  [assignor] ,  his  heirs,  executors, 
or  administrators,  for  or  on  account  of  the  said  rent,  covenants,  and 
provisoes,  and  conditions,  or  any  of  them,  and  henceforth  to  be  paid, 
observed,  and  performed. 


COVENANTS 

BT  ASSIGNEE 

OF  LEASE. 


IX. 

PROVISOES  AND  DECLARATIONS. 

1 .  For  Lessor's  Re-entry,  on  Lessee's  Nonpayment  of  Bent  or  Nonper-     protisoes 

formance  of  Covenants  (u),  and  decla- 

Ordinary  form.     See  the  form  (contained  in  the  Act  to  facilitate 
the  granting  of  certain  leases),  p.  583  of  this  volume,  column  II. 


RATIONS. 


2.  For  Lessor's  Re-entry,  on  Nonpayment  of  Rent  after  Demand  or 

Notice. 
Provided  always,  that  if  the  rent  hereby  reserved,  or  any  part 
thereof,  shall  at  any  time  be  in  arrear  for  the  space  of  (x)  one  year. 


(«)  At  to  thift  proviso,  see  p.  31 7  e<  aeq. 
of  this  Tolumo.  The  advantage  of  a  pro- 
viso for  re-entry  consists  in  its  enabling 
the  lessor  to  ivrest  his  property  from  the 
hands  of  a  tronblesome  or  insolvent  tenant, 
upon  whom  an  action  or  distress  for  rent 


would  be  thrown  away ;  it  affords  the 
lessor  an  indemnity  against  future  loss, 
though  he  cannot  by  its  agency  recover 
past  claims. 

(jx)  Variation : — twenty-tme  days,  and 
the  tame  thaU  he  laufuUy  demanded 
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7.  Another  Form. 
And  further,  that  in  case  the  said  messtiage  or  tenement  and 
premises,  or  such  of  them  as  shall  at  any  time  or  times  daring  the 
said  term  be  destroyed  or  damaged  by  fire,  shall  not  be  rebuilt  or 
repaired  by  the  said  [lessor],  his  heirs  or  assigns,  within  the  space 
of  six  calendar  months  next  after  such  fire  happening  ;  then  the 
said  rent  hereby  reserved  shall  cease  and  be  suspended  until  the 
said  premises  so  destroyed  or  damaged  by  fire  shall  be  rebuilt,  or 
repaired  fit  for  the  occupation  of  the  said  [lessee],  his  executors,  admi- 
nistrators, or  assigns ;  and  at  that  time  the  said  rent  shall  revive 
and  recommence,  and  become  again  payable  in  manner  aforesaid. 


8.  For  Cesser  of  Term  in  case  of  Fire,  the  Tenant  having  the  option 
of  giving  up  possession,  or  of  repairing  and  continuing  Tenant, 

Provided  alwats,  nevertheless,  [and  it  is  hereby  further  declared 
and  agreed,]  that  if  the  said  messuage  or  tenement  and  premises 
hereby  demised,  or  intended  so  to  be,  or  any  part  thereof,  or  any 
other  building  erected  or  to  be  erected  on  the  said  piece  or  parcel  of 
ground  hereby  demised,  or  intended  so  to  be,  or  any  part  thereof, 
shall,  at  any  time  or  times  during  the  said  term  of years,  be  de- 
stroyed or  damaged  by  fire,  the  said  [lessee],  his  executors,  adminis- 
trators, and  assigns,  shall  have  the  option,  at  any  time  within  fourteen 
days  after  such  fire,  of  giving  notice  that  the  said  term  hereby 
granted  shall  cease  or  determine  on  the  next  rent^ay  after  such  fire ; 
and  in  that  case,  and  from  that  time,  provided  an  insurance  shall 
have  been  made  and  kept  on  foot,  pursuant  to  the  covenant  of  the 
said  [lessee]  hereinbefore  contained,  and  provided  all  arrears  of  rent 
shall  be  paid  up  to  that  day,  the  said  term  shall  cease  and  determine; 
and  the  said  [lessee],  his  executors,  administrators,  and  assigns,  shall 
be  discharged  of  and  from  any  further  payment  of  the  rent  hereby 
reserved,  or  performance  of  the  covenants,  provisoes,  and  conditions 
hereinbefore  contained ;  and  in  that  case  also  the  money  which 
shall  become  payable  by  virtue  of  any  such  insurance,  and  the 
remaining  materials  of  the  buildings,  shall  become  and  be  the  abso- 
lute property  of  the  said  [lessor],  his  heirs  or  assigns ;  or  the  said 
[lessee],  his  executors,  administrators,  or  assigns,  shall  have  the 
liberty  of  continuing  the  tenant  or  tenants  for  the  residue  of  the  said 
term  ;  and  in  case  he  or  they  shall  continue  such  tenant  or  tenants, 
and  shall  reinstate  the  buildings  so  destroyed  or  damaged  by  fire  to 
the  satisfaction  of  the  surveyor  for  the  time  being  of  the  said  [i^Mt^r], 
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his  heirs  or  assigiiB,  within after  such  fire ;  then  the  remain- 
ing materials  of  the  buildings  shall  become  and  be  the  property  of 
the  said  [lessee]^  his  executors,  administrators,  or  assigns ;  and  as  soon 
as  the  loss  or  damage  by  fire  shall  be  repaired,  the  sum  to  be 
received  for  such  insurance  shall  be  paid  to  him  or  them. 
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9.  For  ApporHonment  of  Bent  (a),  on  surrender  hy  Lessee  of  part 

of  demised  Premises, 

And  it  is  hereby  further  declared  and  agreed,  that  so  much  and 
such  part  of  the  said  premises  as  were  granted  to  the  said  [/e^^e]  by 
the  said  [hereinbefore  in  part  recited]  indenture  of  lease,  and  are  not 
hereby  surrendered  to  the  said  [Ze««>r]  as  aforesaid,  shall  henceforth 
be  held  and  enjoyed  by  the  said  [26««66],  his  executors,  administrators, 
and  assigns,  at  the  reduced  yearly  rent  of  £ ,  by  way  of  appor- 
tionment of  the  said  rent  of  £ ,  and  under  and  subject  to  the 

same  coyenants,  provisoes,  and  conditions,  as  are  contained  in  the 
same  indenture  of  lease. 


10.  Between  Vendor  \lessor'\  and  Purchaser  (6)  for  Apportionment 
of  Bent  on  a  Sale  of  the  Beversion  of  part  of  the  demised 
Piremises. 

And  the  said  [vendor-lessor]  and  [purehaser],  as  far  as  they  law- 
fully may  or  can,  do  hereby  mutually  consent  and  agree,  and  also 
direct  and  appoint,  that  the  said  yearly  sum  of  £  ,  payable  by  the 
said  [^^]  as  aforesaid,  shall  (subject  to  a  proportional  part  of  the 
deductions  to  be  made  out  of  the  said  rent)  henceforth,  during  the 
residue  of  the  term  of  the  said  [{etf«e]  in  the  said  lands  and  heredita- 
ments hereby  released  and  conveyed,  or  intended  so  to  be,  be  payable 
and  paid  to  the  said  [purch(uer'\,  his  heirs  and  assigns,  as  his  and 
their  proportion  of  the  said  rent,  for  or  in  respect  of  so  many  and 
such  parts  of  the  lands  and  hereditaments  out  of  which  the  same 
rent  is  reserved  as  are  hereby  released  and  conveyed,  or  intended  so 
to  be. 


(a)  As  to  apportionment  of  rent  gene- 
rally, aee  p.  130  e<  $eq,  of  this  volume. 

(6)  As  to  apportionment  of  rent  on 
severance  of  the  revertion,  see  p.  132  of 


this  volume. — The  lessee  would  not  ho 
hound,  without  his  consent,  to  an  appor- 
tionment hy  the  reversioner,  see  p.  146 
of  this  volume. 
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11.  For  Determination  of  Lease  at  the  end  of  first  Fourteen  Tears, 

at  option  of  Lessee  (c). 

Provided  alwats,  that  if  the  said  [fes5^],  his  executors^  ad- 
ministrators, or  assigns,  shall  be  desirous  of  quitting  the  said  pre- 
mises, and  surrendering  and  delivering  up  this  present  indenture  of 
lease,  and  of  such  his,  her,  or  their  desire  shall  give  notice  in 
writing,  to  be  delivered  to  the  said  [2e«5or],  his  heirs  or  assigns,  or  to 
be  left  at  his,  her,  or  their  respective  usual  or  last  known  place  of  abode 
in  England,  at  least  twelve  calendar  months  before  the  end  or  expira- 
tion of  the  first  fourteen  years  of  the  said  term  hereby  granted,  and 
if  the  said  yearly  rent  hereby  reserved  shall  be  paid  up  to  the  time  of 
such  quitting,  and  the  said  premises  left  in  such  good  and  sufficient 
repair  as  hereinbefore  mentioned,  and  all  and  eveiy  the  said  taxes  and 
assessments  paid  and  discharged  ;  then,  from  and  immediately  after  the 
end  and  expiration  of  the  first  fourteen  years  of  the  said  tenn  hereby 
granted,  these  presents,  and  everything  herein  contained,  shall  thence- 
forth cease  and  determine. 


12.  For  Determination  of  Lease  hy  eiiker,  alt  the  end  of  first  Three 
or  Fvoe  Years  of  the  Term,  on  gvoing  notice  to  the  other. 
Provided  alwats,  that  if  the  said  [lessor^,  his  executors,  adminis- 
trators, or  assigns,  shall  be  desirous  of  putting  an  end  to  the  said 
term  of  seven  years  hereby  granted  at  the  end  of  the  first  three  or 
five  years  thereof,  and  shall  give  unto  the  said  [feMe«],  his  executors, 
administrators,  or  assigns,  six  calendar  months'  notice  in  writing  of 
such  his  or  their  desire,  previously  to  the  expiration  of  the  first  three 
or  five  years  ;  or  if  the  said  \lessei\,  his  executors,  administrators,  or 


assigns,  shall  be  desirous  to  quit 
the  end  of  the  first  three  or  five 
and  of  such  his  or  their  desire  shi 
in  writing  to  the  said  \kssor'],  his 
before  the  expiration  of  the  saidf^ 
in  either  of  the  said  cases,  these, 
herein  contained,  shall,  at  the  e: 


le  said  premises  hereby  demised  at 

[ars  of  the  said  term  of  seven  years, 

give  six  calendar  months*  notice 

cecutors,  administrators,  or  assigns, 

*st  three  or  five  years  ;  then  and 

^esents,  and  every  clause  and  thing 

ion  of  the  first  three  or  ^yq  years 


of  the  said  term,  cease  and  detenoine,  without  prejudice  nevertheless 
to  any  remedy  which  either  of  the  said  persons,  parties  hereto,  or  his 
respective  representatives,  may  have  against  the  other  of  them,  or  his 
representatives,  for  breach,  nonobservance,  or  nonperformance  of  the 
said  covenants  or  agreements  hereinbefore  contained,  or  any  or  either 
of  them. 


(c)  As  to  provisoes  of  this  description,  see  p.  461  ^  Mj.  of  this  Tolnme. 


APPENDIX. 


627 


13.  In  Lease  for  Lives,  or  for  Years  determinable  with  Lives, 
that  proof  of  Lives  being  in  existence  shall  lie  on  Lessee, 

PROYIBED  ALWAYS,  that  when  and  as  often  as  any  question  shall 
arise  in  any  court  of  justice,  whether  the  persons  or  person  on  whose 
death  the  term  herehy  granted  is  made  determinable  be  living  or 
dead,  it  shall  be  incumbent  on  the  person  or  persons  then  interested 
in,  or  claiming  to  have  the  right  of,  the  said  premises,  by  or  under 
this  present  demise,  to  prove  such  person  or  persons  to  be  living,  and 
that  in  default  of  such  proof,  such  person  or  persons^  shall  be  deemed 
and  taken  to  be  dead,  any  law  or  usage  to  the  contrary  notwith- 
standing. 


PBOTI80S8 

AND  DEOLA- 

BATIONS. 


14.  To  enable  Underlessee  to  pay  his  Bent  to  original  Lessor  (d)* 

And  it  is  hereby  further  declared  and  agreed,  that  the  said  [under" 
lessor"],  his  executors  or  administrators,  shall  pay  the  ori^nal  rent 
reserved  to  the  said  [original  lessor],  his  heirs  or  assigns,  within 
seventeen  days  next  after  the  same  shall  become  due,  quarterly  ;  but 
in  case  he  shall  neglect  or  refuse  so  to  do,  then  it  shall  be  lavrfnl  for 
the  said  [under-lessee],  his  executors,  adminifitrators,  or  assigns,  to 
pay  the  same  unto  the  said  [original  lessor],  his  heirs  or  assigns,  by 
and  out  of  the  rent  hereby  reserved,  if  he  or  they  will  accept  thereof ; 
and  that  his  or  their  receipts  shall  be  good  and  effectual  discharges 
for  so  much  of  the  rents  for  which  such  receipts  shall  be  given. 


15.    That,  on  Lessee*s  default.   Lessor  may  insure,  and  recover 
Premiums  as  Bent  in  Arrear  ;  Insurance  Moneys  recovered  to 
be  expended  in  Bepairs. 
And  that,  if  the  said  [fe^ie^],  his  executors,  administrators,  or 
assigns,  shall  at  any  time  during  the  said  term  neglect  or  refuse  to 
effect,  or  renew,  and  continue  such  insurance  or  insurances,  or  to  pro- 
duce such  policy  or  policies,  or  any  such  receipt  as  aforesaid,  then  it 
shall  be  lawful  for  the  said  [lessor],  his  heirs,  executors,  administra- 
mB,  or  assigns,  to  msure  the  said  premises  in  such  manner  as  he  or 
they  shall  think  proper  ;  and  the  amount  of  the  sum  or  sums  which 
shall  from  time  to  time  be  expended  in  so  doing  shall  be  added  to  the 
said  yearly  rent  hereby  reserved,  and  shall  or  may  be  recovered  in  the 
same  manner  as  rent  in  arrear ;  and  that,  from  time  to  time,  in  case 
of  ffre,  all  such  sum  and  sums  of  money  as  shall  be  recovered  or 

(d)  See  ante,  vol.  I.,  p.  103. 
SS  2 
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receiyed  by  yirtue  of  such  insurance  or  insurances,  shall,  with  all  con- 
venient speed,  be  applied,  expended,  and  paid  out,  under  the  direction 
of  the  said  [2e««or],  his  heirs  or  assigns,  or  of  his  or  their  surveyor,  in 
rebuilding  or  restoring  and  repairing  the  said  erections,  buildings,  and 
premises ;  and  in  case  of  deficiency,  the  same  shall  be  made  good  bj 
the  said  [2eMee],  his  executors,  administrators,  or  assigns. 


CONCLUSIONS 
OF  LEASES. 


X. 

.  CONCLUSIONS  OF  LEASES. 

1.  In  a  Lease  between  private  Individuah^  when  exeetUed  by  both. 
In  witness  whereof,  the    said   parties  to  these  presents  have 

hereunto  set  their  hands  and  seals  the  day  and  year  first  above 

written. 


2.  In  a  Lease  by  a  Corporation. 
In  witness  whereof,  the  said  [lessors]  have  to  one  part  of  these  pre- 
sents caused  their  common  seal  to  be  affixed,  and  to  another  part  of 
these  presents  the  said  [feM«e]  hath  set  his  hand  and  seal,  the  daj 
and  year  first  above  written. 


3.  In  Lease  by  Rector,  %nth  Confirmation  of  Bishop^  Dean,  and 

Chapter, 

In  witness  whereof,  to  one  part  of  these  indentures,  remaining  with 

the  said  [lessee],  the  said  [rector]  hath  set  his  hand  and  seal,  and  the 

said  Lord  Bishop  hath  subscribed  his  name,  and  caused  his  episcopal 

seal  to  be  affixed,  and  the  said  Dean  and  Chapter  have  caused  their 

common  chapter  seal  to  be  affixed,  the  day  and  year  first  above  written, 

in  the year  of  the  transUtion  of  the  said  Lord  Bishop  ;  and  to  the 

other  part  of  these  indentures,  remaining  with  the  said  [rector],  the 

said  [lessee]  hath  set  his  hand  and  seal,  the  day  and  year  first  above 

written. 
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XL 
INDORSEMENTS  ON  LEASES  («). 

1 .  Memorandum  oj  Livery  of  Seisin  to  be  indorsed  on  a  Feoffinmt  (/). 

Be  it  remembered,  that,  on  the day  of ,  the  within-named 

\lessors'] ,  the  parties  to  the  within-written  indenture,  did,  by  the  within- 

(e)  As  to  indonemenU  on  leMM,  we  (/)  As  to  liyerjr,  tee  p.  7  eC  jey.  of 

p.  576  of  this  yolttme.  this  yolume. 
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named  ,  their  attorney,  enter  into  and  upon  the  mesBuage  or 

tenement,  tofts,  lands,  and  hereditaments,  by  the  within-written  in- 
denture granted  and  enfeoffed,  and  peaceable  and  quiet  possession 
thereof  did  take,  for  and  in  the  name  of  the  said  [lessors]  ;  and  that  the 
said  [lessors],  by  their  said  attorney,  did,  immediately  afterwards,  such 
peaceable  possession  and  seisin  deliyertothe  within-named  [lessee],  by 

the  within-named ,  his  attorney,  to  hold  the  same  [lessee],  with 

their  appurtenances,  unto  and  to  the  use  of  the  said  [lessee],  his  heirs 
and  assigns,  according  to  the  true  intent  and  meaning  of  the  within- 
written  indenture,  in  the  presence  of • 


2.  Memorandum  of  Execution  of  a  Counterpart  by  a  Lessee,  to  be 
indorsed  on  a  Lease  made  under  a  power  requiring  a  Counter- 
part {g). 
Mbmobakdum. — ^We,  the  within-named  A.  B.  and  C.  D.  [lessors] 
do  hereby  acknowledge  that  the  within-named  E.  F.  [/««^tftf]  has  this 
day  executed  and  delivered  to  us  a  counterpart  of  the  within-written 

indenture  of  lease.    Witness  our  hands  this day  of ,  18 — . 

Witness.  A.  B. 

Y.  Z.  C.  D. 


3.  Attestation,  Letue  being  executed  by  Attorney  (h). 

This  indenture  [or  deed-poU,  a^  the  case  may  be,]  was  signed  with 
the  name  of  the  within-named  [lessor],  and  sealed  and  delivered  as  his 
act  and  deed,  by  the  within-named  A.  B.,  his  attorney,  by  virtue  of  a 
letter  of  attorney  given  to  him  for  that  purpose,  and  bearing  date  on 
or  about  the day  of ,  in  the  presence  of  us. 

Witnesses. 


4.  Memorandum  on  a  Lease  executed  by  Attorney,  in  order  to  pre' 

serve  Evidence  of  the  Lessor  being  alive  after  Execution  of  the 

Deed. 

I  HEREBY  declare  my  approbation  of  the  within-written  indenture, 

[or  deed-poll,  as  the  case  may  be,]  in  testimony  that  I  am  living  at 

the  date  and  execution  thereof,  and  that  the  same  was  executed  by 

the  within-named  A.  B.  as  my  attorney,  by  virtue  of  the  letter  of 

attorney  within  referred  to.     Witness  my  hand  ihis  day  of 

,18—. 

C.  D.  (Witness)  A.  B.  (Lessor), 
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{y)  As  to  this,  see  ante,  vol.  I.,  p.  513.  (h)  See  ante,  vol.  I.,  p.  390. 
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5.  Another  Form,  Lease  being  made  mih  Livery, 
Memobandum.  —  The  witbin-named  A.  B.  and  C.  D.  [Useare] 
were  living  at  and  after  the  time  of  seisin  of  the  within-named 
messuage  or  tenement  and  premises  being  delivered  by  the  within- 
named  C.  D.  and  B.  F.,  attorneys,  [or  one  of  them,]  in  porsoance  of 
the  within-mentioned  letter  of  attorney.     In  token  whereof  the  said 

A.  B.  and  CD.  have  hereunto  set  their  hands,  this  day  of 

,  18—. 

Witness.  (Signed)     A.  B. 

CD. 
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Imtniment. 

Mode  of  txeen- 

tlon  and  atteita- 

tion. 

Pwoelab 


Term,  and  eom- 
meneement. 


Rent 


XII. 

POWERS  CONNECTED  WITH  LEASES. 

1.   Of  Leasing  far  a  Term  not  exceeding  Ttoenhf-one  Tears  (t). 

And  it  is  hereby  further  declared,  that  it  shall  be  lavrful  for  the  said 
[tenant  for  ?t/e],  at  any  time  or  times,  by  indenture  or  indentures 
to  be  sealed  and  delivered  by  him  in  the  presence  of,  and  attested 
by,  one,  two,  or  more  credible  witness  or  witnesses,  to  limit  and 
appoint  by  way  of  demise  or  lease  all  or  any  part  or  parts  of  the 
said  hereditaments  and  premises,  with  their  rights,  members,  and 
appurtenances,  to  any  person  or  persons  (Ar),  for  any  tenn  or 
number  of  years  not  exceeding  twenty-one  years,  to  take  effect  in 
possession,  and  not  in  reversion,  or  by  way  of  future  or  eonciir- 
rent  interest ;  so  as  there  shall  be  reserved  on  every  sueh  limita- 


(t)  As  to  the  nature  and  design  of  a 
power  of  leasing,  see  ante,  vol.  I.,  p.  394 
et  teq, 

(h)  Variation  in  a  power  to  lease  for 
lives,  or  yean  determinable  with  lives : — 
*'  for  one,  two,  or  three  life  or  lives,  or  for 
any  term  or  number  of  years  determinable 
on  the  death  of  one,  two,  or  three  person 
or  persons  in  such  lease  or  leases  to  be 
respectively  named,  and  to  take  effect 
either  in  possession,  or  otherwise  in  re- 
version or  by  way  of  future  interest ;  but 
so  as  there  shall  be  reserved  and  made 
payable  on  eyery  such  limitation  or  ap- 
pointment by  way  of  demise  or  lease 
the  ancient  and  Accustomed  or  greater 
rents,  duties,  heriots  and  services,  or  as 
great  or  beneficial  rents,  duties,  heriots 
and  services,  or  else  a  rateable  and  due 


proportion  of  the  same  respectively,  where 
part  only  shall  be  so  limited  or  appointed, 
by  way  of  demise  or  lease,  as  at  the  time 
of  the  last  leasing  or  demising  of  the  same 
premises  respectively  were  reserved  or 
made  payable  for  the  same  piemises,  to 
be  incident  to  the  immediate  reversion  of 
the  hereditaments  and  premises  so  to  be 
limited  or  ^ypointed  by  way  of  demise  or 
lease,  and  so  as  there  shall  not  be  sab- 
sisting  upon  the  said  hereditaments  and 
premises,  or  any  part  thereof  at  any  one 
time  together,  both  in  possession  and  re- 
version, any  larger  estate  or  interest  than 
what  shall  be  determinable,  and  will 
determine,  on  the  deaths  of  three  persons 
at  the  most  in  being  at  one  and  the  same 
time.  And  so  as  there  shall  be  conbuned,^ 
&c.,  (as  in  the  text). 
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tion  or  appointment  by  way  of  demise  or  lease  the  beat  or  moat     powbbs  op 
improved  yearly  rent  or  rents,  to  be  payable  half-yearly  or  oftener      ^^^"°^  * 
during  the  term  to  be  created  thereby,  and  to  be  incident  to  the 
immediate  reversion  of  the  hereditaments  and  premises  so  to   be 
limited  or  appointed,  that  can  be  reasonably  had  or  gotten  for  the 
same,  without  taking  any  fine,  premium,  or  foregift,  for   making 
thereof;  and  so  as  there  shall  be  contained  in  every  such  indenture  a  Right  of  n-mtry 
reasonable  condition  of  re-entry  after  default,  for  a  time  to  be  limited,  ^ 
in  payment  of  the  rent  or  rents  thereby  to  be  respectively  reserved, 
not  exceeding  forty-two  days  after  the  same  rent  or  rents  respectively 
shall  become  due  and  payable  ;  and  so  as  the  person  or  persons  Coimtariwrt. 
respectively  to  whom  such  limitations  or  appointments  by  way  of 
demise  or  lease  shall  be  respectively  made  shall  execute  a  counter- 
part of  every  such  indenture  to  be  made  to  him,  her,  or  them,  respec- 
tively, and  thereby  covenant  for  the  due  payment  of  the  rent  or  rents 
to  be  thereby  respectively  reserved  ;  and  so  as  the  person  or  persons  waste. 
respectively  to  whom  such  limitations  or  appointments  by  way  of 
demise  or  lease  shall  be  respectively  made,  his,  her,  or  their  executors, 
administrators,  or  assigns,  shall  not  by  any  clause  or  words  to  be  con- 
tained in  any  such  indenture  be  made  dispunishable  for  waste,  or 
exempted  from  punishment  for  committing  waste. 


2.  Short  Form  of  a  Power  to  Trustees  to  Lease. 
And  it  is  hereby  further  declared,  that  it  ahall  be  lawfiil  for  the 
trustees  or  trustee  for  the  time  being  of  these  presents,  in  the  mean- 
time till  sale  of  the  sud  hereditaments  and  premises,  to  make 
leases  thereof,  or  of  any  part  thereof,  at  improved  rents,  for  any  term 
or  number  of  years  not  exceeding  twenty-one  years,  in  possession, 
and  not  in  reversion  or  by  way  of  future  or  concurrent  interest,  so  as 

every  such  lease  be  made  with  the  consent  of  the  said  ,  during 

his  life. 


3.  Short  Form  of  a  Power  to  Letue,  immediately  following  the 

limitation  of  an  Estate  for  Life. 
To  the  use  of  the  said  [tenant  for  life],  and  his  assigns,  for  the 
term  of  his  natural  life  ;  and  with  power  to  lease  the  said  messnages, 
&c.,  or  any  part  of  the  same,  for  any  term  or  number  of  years  not 
exceeding  seven  years,  reserving  the  best  and  most  improved  yearly 
rent  or  rents  that  can  or  may  be  obtained  for  the  same,  without 
taking  any  fine  or  premium  for  such  lease  or  leases  ;  and  such  rent 
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POWERS  OF    or  rents  to  be  reserved,  payable  yearly  or  oftener  during  the  conti- 
LBASiKO.      nuance  of  the  same  lease  or  leases. 


Bywfaomczer- 
dMAbls. 


TlmeofexardM. 

Instnunont. 

Parcels. 


Term,  and  oom- 
mtnoemenL 


With  Uberty  to 


To  sink  pits,  &e. 


To  erect  ma. 
working  mines, 


4.  P(3V)tr  of  Leafing  for  Mining  or  Building  purposes  (/). 
And  it  is  hereby  also  agreed  and  declared,  that  it  shall  be  lawful 
for  the  persons  or  person  hereinbefore  mentioned  to  be  hereby  author- 
ised to  exercise  such  powers  of  leasing,  and  of  appointing  in  fee, 
and  of  sale  and  exchange,  and  all  powers  incident  thereto,  respect- 
ively as  aforesaid,  from  time  to  time,  by  any  deed  or  deeds,  to  limit 
or  appoint  by  way  of  demise  or  lease  all  or  any  of  the  mines, 
layers,  veins,  seams,  beds,  strata,  and  quarries  of  ironstone,  coal, 
lead,  copper,  clay,  marl,  sand,  and  limestone,  and  other  stones, 
minerals,  and  substances  found  or  discovered,  or  which  shall  or  may 
at  any  time  or  times  hereafter  be  found  or  discovered,  in,  under,  or 
upon  the  manors  or  lordships,  or  reputed  manors  or  lordships,  farms, 
messuages,  tenements,  lands,  and  hereditaments,  hereinbefore  ap- 
pointed, or  expressed  and  intended  so  to  be,  or  any  of  them,  or  any  part 
thereof,  or  such  undivided  share  or  shares  thereof  as  aforesaid,  either 
with  or  without  any  messuages,  buildings,  land,  or  hereditaments,  con- 
venient to  be  held  or  occupied  with  the  same  respectively,  or  any 
such  undivided  share  or  shares  as  aforesaid  in  any  such  messuages, 
buildings,  lands,  or  hereditaments,  and  either  with  or  without  the 
surface  of  any  lands  in  or  under  which  the  same  or  any  part  thereof 
respectively  shall  lie,  or  the  surface  of  any  such  undivided  share  or 
shares  as  aforesaid  in  any  such  lands,  to  any  persons  or  person,  for  any 
term  or  number  of  years  not  exceeding  thirty  years,  to  take  effect  in 
possession,  and  not  in  reversion  or  by  way  of  future  interest;  together 
with  full  and  free  liberty,  license,  power,  and  authority,  to  search, 
seek,  bore,  dig,  drive,  sink  for,  discover,  win,  work,  get  and  raiae 
the  said  mines,  layers,  veins,  seams,  beds,  strata,  and  quarries,  €i 
ironstone,  coal,  lead,  copper,  clay,  marl,  sand,  limestone,  and  other 
stones,  minerals,  and  substances  ;  and  for  those  purposes  from  time  to 
time  to  sink,  drive,  carry,  and  make  pits,  shafts,  drifts,  grooves,  tun- 
nels, soughs,  levels,  trenches,  sluices,  waygates,  watergates,  gutters, 
and  other  subterraneous  works,  in  and  under  the  said  lands  or  undi- 
vided share  or  shares  and  premises ;  and  to  erect,  build,  and  construct, 
such  steam-engines,  furnaces,  engines,  mills,   or  gins,   and  other 


(Q  I  am  informed  by  the  friend  to 
whose  kindness  I  am  indebted  for  this 
form,  that  it  was  settled  with  great  care 
by  the  late  Mr.  Duval,  in  conjunction 
with  a  distinguished  counsel  practising  as 
a  conveyancer  in  the  West  of  England. 


Its  style  is  rather  ledondant ;  but  I  lea^e 
it  without  retrenchment.  It  was  pre- 
ceded, in  the  settlement,  by  the  ordinary 
power  of  leasing  for  any  term  not  ex- 
ceeding 21  years  ;  a  form  of  which  will 
be  found  in  p.  630  of  this  volume. 
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machines,  and  to  use»  occupy,  maintam,  and  amend  the  same  in  such  powebs  of 
manner  as  shall  be  necessary  or  ezpedimt ;  and  to  use  all  or  any  leasing* 
other  lawful  ways  and  means,  as  weU  for  the  finding,  discovering, 
winning,  working,  getting,  and  nusing  the  said  ironstone,  coal,  lead, 
copper,  clay,  marl,  sand,  limestone,  and  other  stone,  minenJs,  and 
substances,  from  and  out  of  the  mines  and  quarries,  as  for  draining, 
or  discharging,  or  carrying  away  water,  foul  air,  stythe,  and  stench, 
from,  forth,  and  out  of  the  same ;  and  with  sufficient  ground-room,  with  ground- 

,  foon  for  ntarkiiig 

heap-room,  and  pit-room,  for  brining  to  bank,  stacking,  depositing,  minerab ; 

laying,  placing,  converting  into  coke,  smelting,  calcining,  working, 

and  manufacturing  of  the  ironstone,  coal,  lead,  copper,  clay,  marl, 

sand,  limestone,   and  other  stone,   minerals,   earth,  rubbish,   and 

substances,  which  shall  from  time  to  time  proceed  from,  or  be  won, 

raised,  wrought,  dug,  or  gotten  out  of  the  same  mines  and  quarries  ; 

and  abo  with  full  and  sufficient  way  and  passairo  to  and  for  him  and  ^  right  of  way 

^  I  a  f or  oarxying  awajr 

them  respectively,  and  his  and  their  respective  agents,  servants,  and  same ; 
workmen,  from  time  to  time  during  the  continuance  of  the  term  or 
terms  of  years  to  be  by  such  limitations  or  appointments  by  way  of 
demise  or  lease  respectively  granted  or  created,  to  take,  lead,  and  carry 
away,  with  horses,  carts,  wagons,  wains,  and  carriages,  all  the  iron- 
stone, coal,  lead,  copper,  clay,  marl,  sand,  limestone,  and  other  stone, 
minenJs,  earth,  rubbish,  and  substances,  to  be  wrought,  won,  or 
gotten,  from  or  out  of  the  said  mines  or  quarries,  thereby  to  be 
limited  or  appointed  by  way  of  demise  or  lease ;  and  also  full  and  aodiflMttytooo&. 
free  liberty,  license,  and  authority  to  erect,  build,  cut,  form,  con-  bniidfaigi,  &e. 
struct,  set  up,  lay  down,  use,  and  occupy,  all  such  houses,  hovels, 
sheds,  lodges,  buildings,  or  erections,  engines,  furnaces,  forgoes,  foun- 
dries, canals,  railways,  railroads,  or  framed  wagon-'Ways,  weighing- 
machines,  or  other  machines,  conveniences,  derices,  inventions,  or 
works  whatsoever,  already  in  use,  or  hereafter  to  be  invented,  as  shall 
from  time  to  time  be  necessary,  or  expedient,  or  convenient,  for  the 
standing,  lying,  and  placing  of  workmen,  workhouses,  work,  and 
utensils,  and  for  the  working  and  carrying  on  of  the  works  of  the  said 
mines  and  quarries  respectively,  and  for  taking,  leading,  and  carrying 
away  the  said  ironstone,  coal,  lead,  copper,  clay,  marl,  sand,  lime- 
stone, and  other  stone,  minerals,  earth,  rubbish,  and  substances; 
and  also  from  time  to  time  to  remove,  take,  and  carry  away,  all  or  remore  engfaiea, 
any  of  the  steam-engines  or  other  engines,  furnaces,  forges,  foun-       ' 
dries,  and  other  buildings  and  erections,  railways,  railroads,  wagon- 
ways,  weighing-machines,  and  other  machines,  at  hb  and  their  will 
and  pleasure  ;  and  also  to  dig  and  get  up  stones,  sods,  peat,  clay,  or  ^  <^ '  buUdiii 
spar,  for  making,  building,  or  repairing  such  houses  and  other  build-  or  repain : 
ings  as  aforesaid  ;  and  generally  to  do  whatever  shall  be  needful  or  and  gensraUy  to 
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POWBRS  OF 
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doaU 
meto. 


Rent!  and  royal- 
tlet. 


FtuM  or  pra- 
miuma  not  to  be 


Right  of: 

OB  nonpsjUMUiti 


Countorptft. 


Power  to  reierre 
eostomazy  fore- 
hand mine-rent, 
in  addition  to 
otbtf  mine-rente^ 


requisite  for,  in,  or  about  the  winning,  working,  obtaining,  getting, 
washing,  cleansing,  and  smelting  of  ironstone,  and  other  minerals 
and  substances,  and  for  the  manufacturing  and  carrying  away  of  the 
same,  or  with  such  or  the  same  powers  and  priyileges  as  the  person 
or  persons  maJiing  such  limitation  or  appointment    shall  deem  it 
necessary  or  expedient  to  give  or  grant ;  so  as  by  such  limitations  or 
appointments   by  way  of  demise  or  lease  there  be   respectiyely 
resenred  and    made  payable,  half-yearly   or  otherwise  during  the 
continuance  of  the  term  or  terms  of  years  to  be  thereby  respectiyely 
created,  such  yearly  rent  or  rents,  sum  or  sums  of  money,  tolls, 
duties,  royalties,  and  reservations,  by  the  acre,  or  by  the  ton,  or  other- 
wise, as  can  under  the  circumstances  of  the  case  be  reasonably  had 
or  gotten  for  the  same  ;  and  so  as  such  limitations  or  appointments 
by  way  of  demise  or  lease  so  to  be  made  as  aforesaid  be  made  with- 
out taking  any  fine,  premium,  or  foregtft,  or  anything  in  the  nature 
of  a  fine,   premium,  or  foregift,    for  the  making  thereof;  and  so 
as  in  every  such  limitation  or  appointment  by  way  of  demise  or  lease 
so  to  be  made  as  aforesaid  there  be  contained  a  condition  or  power  of 
re-entry,  or  a  power  to  make  void  or  determine  the  same,  in  case  the 
rent  or  rents,  sum  or  sums  of  money,  tolls,  duties,  royalties,  or  reserva- 
tions, thereby  respectively  reserved  and  made  payable,  shall  be  unpaid 
for  a  time  to  be  therein  specified,  not  exceeding  forty-two  days  ;  and 
so  as  the  respective  appointee  or  appointees,  or  lessee  or  lessees,  do 
execute  counterparts  of  all  such  limitations  or  appointments  by  way  of 
demise  or  lease  as  shall  be  made  to  them  respectively,  and  enter  into 
such  covenants  and  agreements  as  the  person  or  persons  making  such 
limitations  or  appointments  shall  judge  expedient  for  working  and 
managing  the  said  mines  and  works,  and  for  rendering  and  paying 
the  rent  or  rents,  sum  or  sums  of  money,  tolls,  duties,  royalties  and 
reservations  thereby  to  be  reserved  and  made  payable.     Providkd 
ALWAYS,  and  it  is  hereby  agreed  and  declared,  that  it  shall  be  lawful  in 
and  by  any  such  limitation  or  appointment  by  way  of  demise  w  lease 
to  reserve  any  sum  or  sums  of  money  as  or  by  way  of  a  forehand  mine- 
rent  of  a  usual  or  customary  amount,  to  be  payable  at  any  one  or  more 
time  or  times  in  the  first  or  any  subsequent  year  or  years  of  the  term 
to  be  thereby  granted,  over  and  besides  any  other  mine-rents  and 
royalties  or  other  reservations  to  be  thereby  reserved  or  made  payable 
and  to  be  payable  at  all  events,  whether  any  coal  or  ironstone  or  other 
mineral  shall  happen  to  have  been  previously  gotten  or  raised  out  of 
the  said  mines  thereby  to  be  limited  or  appointed  by  way  of  demise 
or  lease,  or  otherwise,  and  although  the  said  other  mine-rents  and 
royalties  or  reservations  shall  have  been  actually  paid  or  satisfied  for 
all  coal  and  ironstone  and  other  minerals  which  may  have  been 
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prenoasly  gotten  and  nused ;  and  with  a  proviAo  and  agreement  that     powebs  op 

in  case  the  appointee  or  appointees,  or  lessee  or  lessees,  or  his  or  their      lbasino. 

executors,  admimstrators,  or  assigns,  shall  have  paid  the  said  fore*  withproviaoto 

hand  mine-rent  so  to  he  reserved  as  aforesaid,  and  shall  likewise  hare  iwt  or  otiMrywtt 

paid,  satisfied,  and  performed  all  and  erery  other  the  yearly  and  other  toamoantoffon- 

ronts,  royalties,  reserrations,  payments,  covenants  and  agreements  to  '^^'^^^ 

he  therein  reserved,  expressed,  and  contained,  on  his  or  their  part  or 

hehalf,  then  and  in  snoh  case  such  appointee  or  appointees,  or  lessee 

ar  lessees,  his  or  their  execators,  admimstrators,  or  assigns,  shall,  in 

the  last  year  or  any  other  year  or  years  to  he  therein  specified  of 

the  term  to  he  therehy  limited  or  appointed,  he  permitted  and  allowed 

to  work,  g^t,  take  and  carry  away,  to  his  and  their  own  use,  out  of 

and  from  the  mines  to  he  therehy  limited  or  i^yp<Mnted,  without  the 

payment  of  any  mine-rent  whatsoever,  so  much  and  sneh  quantity  of 

coal,  ironstone,  and  other  minerals,  or  any  of  them,  as,  according  to 

the  particular  reservations  of  mine-rents  to  he  therein  contained, 

would  otherwise  have  afibrded  and  yielded  a  mine-rent  equal  in 

amount  to  the  sum  so  to  he  reserved  in  the  nature  of  a  forehand 

mine-rent;   and  either  with    or  without  a  further  stipulation  or  andwithorwith- 

covenant  that  if  the  mines  therehy  to  he  demised  should  not  hold  ^m^onemnitr 

out  and  suffice  so  as  to  permit  such  appointee  or  appointees,  or  lessee  pr^^^^snf.  ^ 

or  lessees,  his  or  their  executors,  administrators,  or  assigns,  in  the  ^^}  '^  ^^'' 

last  year,  or  such  other  year  or  years  so  to  he  specified,  of  the  term 

thereby  to  be  limited  or  appointed,  to  be  reimbursed  the  fuU  amount 

of  such  forehand  mine-rent  in  the  manner  hereinbefore  mentioned, 

then  the  person  or  persons  who,  at  the  expiration  of  the  term  to  be 

thereby  limited  or  appointed,  shall  be  entitiied  to  the  immediate 

freehold  of  and  in  the  premises  so  to  be  limited  or  appointed  by  way 

of  demise  or  lease,  shall,  immediately  after  the  expiration  of  such 

term,  refuod  and  repay  to  such  appointee  or  appointees,  lessee  or 

lessees,  or  his  or  their  executors,  adminiBtrators,  or  assigns,  the  sum 

which  shall  have  been  so  reserved  and  paid  as  a  forehand  mine-rent, 

or  so  much  thereof  as  shall  not  have  been  refonded  and  satisfied  to 

him  or  them  by  the  getting  of  coal  and  ironstone  or  other  minerals 

in  the  last  year,  or  such  other  year  or  years  so  to  be  specified  of  the 

said  term  without  the  paym^it  of  mine-rent  in  manner  aforesaid,  or 

any  odier  agreements,  covenants,  or  stipulations  of  a  like  nature ; 

and  generally,  that  in  and  by  such  limitations  or  i^pointments  by  way  andgmenipower 

of  demise  or  lease  respectively  there  shall  or  may  be  reserved  or  au  neoMMury  sti- 

contained  any  olher  reservations,  covenants,  agre^nents,  provisoes  or 

stipulations  whatsoever,  which  shall  or  may  be  deemed  necessary  or 

expedient  for  the  due  working  and  management  of  any  mines  and 

quarries  so  to  be  limited  or  appointed  by  way  of  demise  or  lease,  or  any 
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PowvrtolMMfor 
09  yeftn  for  build- 
ing or  M|MliiDg 
purpoi 


withUbertyto 
leasee  to  t^e 
down  buildings. 


and 


of 


to  allot  lands 
for  strsefta,  &e. 


to  make  arehea, 
eeUan,  &e.,  un- 
der land  demiaed. 


works  belonging  thereto.  And  it  is  hereby  also  agreed  and  declared 
that  it  shall  be  lawful  for  the  persons  or  person  hereinbefore  mentioned 
to  be  hereby  authorised  to  exercise  such  powers  of  leasing,  and  of 
appointing  in  fee,  and  of  sale  and  exchange,  and  all  powers  incident 
thereto  respectively  as  aforesaid,  from  time  to  time,  by  any  deed  or 
deeds,  to  limit  or  appoint  by  way  of  demise  or  lease  all  or  any  pari 
or  parts  of  the  said  manors  or  lordships,  or  reputed  manors  or  lord^ 
ships,  fjEums,  messuages,  tenements,  lands,  and  hereditaments,  herein- 
before appointed,  or  expressed  and  intended  so  to  be,  or  such  undivided 
share  or  shares  thereof  respectively  as  aforesaid,  for  any  term  or 
number  of  years  not  exceeding  ninety-nine  years,  to  take  effect  in 
possession,  and  not  in  reversion  or  by  way  of  future  interest,  to  any 
person  or  persons  whomsoever  who  shall  be  willing  to  improve  the 
premises  to  be  comprised  in  any  such  limitation  or  appointment  by 
way  of  demise  or  lease,  by  repairing  the  present  or  any  future  houses 
and  buildings,  or  any  of  them ;  or  by  erecting  and  building  any 
other  house  or  houses,  or  building  or  buildings,  in  lieu  thereof,  or  in 
addition  thereto  ;  or  by  erecting  and  building  any  house  or  houses,  or 
other  building  or  buildings,  on  any  of  the  lands  to  be  comprised  in 
any  such  limitation  or  appointment  or  limitations  or  appointments  by 
way  of  demise  or  lease  whereon  no  house  or  building  shall  be  then 
standing ;  or  by  annexing  any  of  the  lands  to  be  comprised  in  any 
such  limitation  or  appointment  or  limitations  or  appointments  for 
yards,  gardens,  or  other  conveniences,  to  houses  or  buildings  erected  and 
built,  or  to  be  erected  and  built,  from  time  to  time  on  the  said  lands, 
or  any  part  thereof,  or  on  any  adjoining  lands,  or  by  any  other  means ; 
and  with  or  without  liberty  for  the  appointee  or  appointees  to  take 
down  all  or  any  part  or  parts  of  the  building  or  buildings  standing  on 
the  land  in  such  limitation  or  appointment  or  limitations  or  appoint- 
ments by  way  of  demise  or  lease  respectively  to  be  comprised,  and 
to  apply  and  dispose  of  the  materials  thereof  to  such  uses  and 
purposes  as  shall  be  agreed  on  ;  and  with  or  without  liberty  for  the 
appointee  or  appointees  to  set  out  and  allot  any  part  or  parts  of 
the  lands  to  be  comprised  in  any  such  limitation  or  appointment  or 
limitations  or  appointments  by  way  of  demise  or  lease  respectively 
■as  and  for  the  site  of  any  streets,  squares,  houses,  buildings,  roads, 
ways,  avenues,  passages,  sewers,  drains,  yards,  gardens,  pleasure- 
grounds,  shrubberies,  or  otherwise,  for  the  use  and  convenience  of 
ihe  respective  lessees,  tenants,  or  occupiers  of  the  premises,  or  for 
the  general  improvement  of  the  premises ;  and  also  with  or  without 
liberty  for  the  appointee  or  appointees  to  dig  and  make,  in  or 
under  any  of  the  land  which  may  be  set  out  and  allotted  for  streets, 
squares,  houses,  buildmgs,  roads,  ways,  avenues,  or  passages,  as 
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aforesaid,  or  any  adjoining  lands,  arches,  cellars,  or  other  easemnets,  powers  of 

to  any  present   or  future  houses  or  buildings ;   and  also  with  or  LEASiKe. 

without  liberty  for  the  appointee  or   appomtees  to  dig,  take,  and  to  dig  tnd  cany 


carry  away,  in,  out  of,  and  Arom  the  land  to  be  comprised  in  the  ^i[°2^ 

limitation  or  appointment  or  respective  limitations  or  appointments 

by  way  of  demise  or  lease  to  him,  her,  or  them,  such  earth,  day, 

sand,  loam,  or  grayel,  as  it  shall  be  necessary  or  conyenient  to 

remoTe  for  effecting  any  of  the  purposes  aforesaid  ;  and  also  to  dig  makebTiehi. 

and  excavate  any  earth,  clay,  or  sand,  out  of  any  convenient  part 

of  the  premises  to  be  comprised  in  such  limitation  or  appointment 

or  limitations  or  appointments  respectively  by  way  of  demise  or 

lease,  and  to  manufacture  the  same  into  bricks  or  tiles,  to  be  used  in 

such  new  buildings,  repairs,   or  improvements,  as  aforesaid ;    and  andottMr 

also  with  or  without  any  other  liberties,  privileges,  benefits,  or  "**■*'•»  *  • 

advantages,  which  to  the  person  or  persons  for  the  time  being 

exercising  this  present  power  shall  seem  reasonable;  so  as  there  be  Botronttobe 

reserved  in  every  such  limitation  or  appointment  by  way  of  demise  whei«  p«pp«r- 

or  lease  (except  in  those  oases  in  which  a  peppercorn  rent  may  be 

reserved,  according  to  the  provisions  hereinafter  contained,)  the  best 

yearly  rent  or  rents,  to  be  payable  half-yearly  or  oftener  during 

the  continuance  of  the  term  or  estate,  or  terms  or  estates,  to  be 

created  thereby,  and  to  be  incident  to  the  immediate  reversion  of 

the  hereditaments,  or  share  or  shares,  so  to  be  limited  or  appointed 

by  way  of  demise  or  lease,  that  can  be  reasonably  had  or  gotten  for 

the  same,  and  to  commence  either  from  the  date  of  overy  such  Oommenoenwnt 

OX  P81I V* 

limitation  or  appointment  by  way  of  demise  or  lease,  or  at  the  end 
or  within  the  term  of  five  years,  to  be  computed  from  the  date  of 
every  such  limitation  or  appointment  by  way  of  demise  or  lease,  or 
by  progressive  proportions  at  any  time  or  times  within  the  said  five 
years;   and  so  as  every  such  limitation  or  appointment  by  way  of  HoMorprs. 

mimDS  Bot  to  do 

demise  or  lease  be  made  without  taking  any  fine,  premium,  or  toimi. 

foregift,  or  anything  in  the  nature  of  a  fine,  premium,  or  foregift  for 

the  making  thereof;  and  so  as  in  every  such  limitation  or  appoint-  coronaDttoiraiid 

ment  made  for  the  purpose  of  having  buildings  erected  there  shall  tal^rtoSTfa  bc^ 

be  contained  a  covenant  on  the  part  of  the  appointee  or  app<mitee8  ™>'**^' 

to  build  and  finish  the  houses  and  buildings  which  may  be  agreed 

to  be  erected  and  bmlt  on  the  premises,  and  within  the  time  to  be 

specified  for  that  purpose,  and  to  keep  in  repair  during  the  term 

such  houses  and  buildings;   and  so  as  in  every  such  limitation  or  covoiuuitto 

appointment  by  way  of  demise  or  lease  made  for  the  purpose  of  to^isMKodin 

having  buildings  repaired  or  rebuilt  there  shall  be  contained  a  '^p*****  ***•• 

covenant  on  the  part  of  the  appointee  or  appointees  substantially 

to  rebuild  or  repair  the  same  within  a  time  to  be  specified  for  that 


6S8 


APPENDIX. 


POWERS  OF 
LEASING. 

IiWM  to  contain 
eov«naots  to  paj 
rsnt  (except  pep- 
percorn rent) 
andtaxes,&c. ; 


toinMDii; 


to  lay  out  Ib- 
anrance  moniee 
in  rebuilding,  &o.; 


to  leave  in  repair 
at  end  of  term; 


tocire  notice  of 
aeslgninents ; 


and  poirer  tore- 
tentouer  to  enter 
and  inspect  con- 
dition OT  pre- 


and  power  to 
re-enter  on  noa- 
peymentof  rent, 
die.. 


with  or  withont 
quallAcation ; 


purpose,  and  to  keep  in  repair  during  the  term  the  houses  and  buildings 
agreed  to  be  rebuilt  or  repaired ;  and  so  as  in  every  such  limitation 
or  appointment  by  way  of  demise  or  lease,  whether  for  building,  or 
repairing,  or  otherwise,  there  be  contained,  on  the  part  of  the  appointee 
or  appointees,  a  coyenant  for  the  payment  of  the  rent  or  rents  to  be 
thereby  respectively  reserved  (unless  the  same  shall  be  a  peppercorn), 
and  of  all  taxes,  charges,  rates,  assessments  and  impositions  whatso* 
ever,  affecting  the  same  premises :  and  also  a  covenant  for  keeping  the 
houses  and  buildings  erected  and  built,  or  to  be  erected  and  built  or 
repaired  on  the  premises  to  be  therein  comprised,  insured  from  loss 
or  damage  by  fire,  to  the  amount  of  four*fifths  at  least  of  the  value 
thereof,  in  some  or  one  of  the  public  offices  of  insurance  in  London, 
Westminster,  or  Bristol ;  and  to  lay  out  the  money  to  be  received  by 
virtue  of  such  insurance,  and  all  other  such  sums  of  money  as  shall 
be  necessary,  in  substanttaUy  rebuilding,  repairing,  and  reinstating 
such  houses  or  buildii^  as  shall  be  destroyed  or  damaged  by  fire ; 
and  also  to  surrender  the  possession  of  and  leave  in  repair  the 
houses  and  buildings  erected  and  built,  or  to  be  erected  and  built, 
or  rebuilt  or  repaired  on  the  premises  therein  comprised,  on  the 
expiration  or  other  sooner  determination  of  the  term  to  be  thereby 
limited   and  appointed  or  granted ;    and,  within  twenty-one  days 
after  any  assignment  shall  be  made  of  the  residue  of  the  term 
to  be  created   by  any  such   limitation  or   appointment  by  way 
of  demise  or  lease,  to  give  notice  in  writing  to  the  person  or 
persons  for  the  time  being    entitled    to  the    estate  of   freehold 
or  inheritance  in  remainder  or  reversion  expectant  on  the  said 
term,  of  such  assignment,  and  of  the  name  and  place  of  abode, 
or  names  and  places  of  abode,  of  the  person  or  persons  to  whom 
tiie  same  shall  be  assigned ;  and  so  as  in  every  such  limitation 
or  appointment  by  way  of  demise  or  lease  there  be  contained  a 
power  for  the  person  or  persons  for  the  time  being  entitled  to  the 
first  estate  of  freehold  or  of  inheritance  in  remainder  or  reversioii 
expectant  on  the  term  to  be  thereby  created,  and  his,  her,  or  their 
surveyors  and  agents,  to  enter  upon  the  premises  therein  comprised, 
and  inspect  the  condition  thereof ;  and  also  a  clause  in  the  nature  of 
a  condition  of  re-entry  on  nonpayment  of  the  rent  or  rents  to  be 
thereby  reserved,  or  any  part  thereof,  within  a  time  to  be  therein 
specified,  not  exceeding  forty-two  days  af^  the  same  shall  become 
due  and  payable  (unless  the  same  shall  be  a  peppercorn),  or  for 
the  nonpcn^rmance  of  any  of  the  covenants,  prorisoes,  and  condi- 
tions therein  contained  on  the  part  of  the  appointee  or  appointees, 
his,  her,  or  their  executors,  administrators,  or  assigns ;   and  also 
with  or  vrithout  a  proriso  that  no  breach  of  any  of  the  covenants 
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to  be  therein  contained  (except  of  ihe  coTenant  for  pajment  of  the     powers  op 

rent,  and  of  sach  other  ooTcnant  or  co?enantB»  if  any,  as  may  he  agreed      urabtsq. 

npon  between  the  parties  to  be  bo  excepted,)  shall  ocoaflion  any  for- 

feiture  of  such  limitation  or  appointment  by  way  of  demiae  or  lease, 

or  of  the  term  thereby  created,  or  giye  any  right  of  re-entry,  milesB 

or  nntil  judgment  shall  hare  been  obtained  in  an  action  for  such 

breach  of  coTenant,  nor  nnless  the  damages  and  costs  to  be  recoyered 

in  such  action  shall  remain  unpaid  for  the  space  of  three  calendar 

months  after  judgment  shall  haye  been  obtained  in  snch  action  ;  and  •^^  other  oeees- 

,  Mtfy  provisions ; 

eyery  snch  limitation  or  appointment  by  way  of  demise  or  lease  may 

also  contain  any  other  coyenants,  agreements,  powers,  conditions,  or 

restrictions,  whidi  shall  appear  reasonable  to  the  person  <n*  persons 

for  the  time  being  exercising  this  present  power ;  and  so  that  the  ud  prorision  for 

respectiye  appomtees  or  lessees  do  execute  coonteipartB  of  the  limits^  ^'^'^^^'pai^ 

tions  or  appointments  to  them  respectiyely.     PROyiDSn  always,  and  Memorandmn  in. 

it  is  hereby  also  agreed  and  declared,  that  a  receipt  or  acknowledg'-  execution  of 

ment  in  writing  endorsed  on  any  deed  executed  under  any  of  the  evitoic?^'^^ 

powers  of  leasing  herein  contained,  of  which  deed  a  counterpart  is 

hereby  required  to  be  executed,  acknowledging  ihe  execution  by  the 

appointee  or  appointees  of  a  counterpart  of  such  deed,  and  signed  by 

the  lessor  or  lessors,  or  appointor  or  appointors,  shall,  whether  the 

same  shall  be  made  and  signed  at  the  time  of  the  executi<m  of  such 

deed,  or  at  any  time  afterwards,  be  and  be  deemed  to  be  condusiye 

eyidence  of  the  execution  of  such  counterpart;  and  no  such  deed  - 

whereapon  such  memorandum  shall  be  endorsed,  shall  afterwards  be 

rendered  yoid  by  eyidence  that  no  counterpart  thereof  was  executed  (a). 

PBoyiDED  ALWAYS,  and  it  is  hereby  further  agreed  and  declared,  that  Powtrtoienorto 

•  i    •         enter  into  pre- 

it  shall  be  lawful  for  the  persons  or  person  for  the  time  being  vions  contract ; 
entitled  to  make  limitations  or  appointments  by  way  of  repairing  or 
building  leases,  or  in  fee(&),  under  the  powers  for  those  purposes 
hereinbefore  contained,  if  he  or  they  shall  think  it  adyisable  so  to 
do,  prior  to  the  making  of  any  such  limitation  or  appointment,  to  enter 
into  any  contract  or  contracts  in  writing,  which  he  or  they  may  think 
fit,  with  the  person  or  persons  to  whom,  and  to  whose  executors, 
administrators,  and  assigns,  or  to  whom,  and  to  whose  heirs  and 
assigns,  the  hereditaments  to  be  comprised  in  any  such  limitation  or 
appointment  are  intended  to  be  limited  or  appointed,  for  making 
(pursuant  to  and  upon  the  terms  of  ihe  said  powers  respectiyely,  so 
far  as  the  same  may  be  applicable  and  the  case  will  admit  of,)  a  limi- 

(a)  Here  followed,  in  the  deed  from  the  suhsequent  parts,  to  that  power,  which, 

which  this  form  is  taken,  a  power  to  howerer,  I  haye  not  thought  it  necessary 

appoint  in  fee  for  bnilding  or  improTing  to  insert  in  this  place, 
pnrpowi;  and- hence  the  reference^  in  (6)  See  last  preceding  note. 
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POWEBB  OF    tation  or  appointment,  or  Kmitations  or  appointmentSy  by  way  of 

LEASINO.      demise  or  lease,  or  demises  or  leases,  or  in  fee-simple,  of  all  or  any 

part  or  parts  of  the  hereditaments  to  which  such  contract  or  contracts 

and  to  agree  to      may  extend  ;  and  to  agree,  when  and  as  any  land  or  buildings,  or 

fiuS  built  apon;  Hmdivided  shares,  agreed  to  be  let,  or  sold  in  fee,  or  any  part  or  parts 

thereof  respectively,  shall  be  built  upon,  rebuilt,  or  repaired,  laid  out, 
formed,  or  improTod,  in  the  manner  and  to  the  extent  to  be  stipulated 
in  any  such  contract  or  contracts,  by  one  or  more  deed  or  deeds,  to 
limit  or  appoint,  by  way  of  demise  or  lease,  or  in  fe&-simple  respectively, 
the  hereditaments  mentioned  in  such  contract  or  contracts,  and  the 
buildings  thereon,  or  any  of  them,  or  any  part  or  parts  thereof,  to 
the  person  or  persons  contracting  to  take  or  purchase  the  same,  or 
his  or  their  executors,  administrators,  or  assigns,  or  heirs  or  assigns, 
or  to  such  other  person  or  persons  as  he  or  they  shall  nominate 
or  appoint  in  that  behalf,  for  the  term  or  terms,  or  the  remainder  of 
the  term  or  terms,  to  be  specified  in  such  contract  or  contracts,  for  a 
repairing  or  building  lease,  or  repairing  or  building  leases,  or  in  fee- 
simple,  as  to  the  hereditaments  agreed  to  be  limited  or  appointed  in 
fee-simple  as  aforesaid  ;  and,  whether  for  a  term  or  in  fee,  in  such 
parcels,  and  under  and  subject  to  such  portions  of  the  yearly  rent  or 
rents  to  be  specified  in  such  contract  or  contracts,  as  shall  be  thought 
and  make  ipeeui  proper ;  and  (if  the  same  shall  be  thought  advisable)  to  agree  that  the 
nMoUngreMnra-  full  rent  Specified  in  any  such  contract  shall  be  reserved  in  the  limi- 
of  i«nt ;  tation  or  appointment,  or  limitations  or  appointments,  to  be  made  of  a 

given  quantity,  to  be  specified  in  such  contract,  of  the  hereditaments 
thereby  agreed  to  be  limited  or  appointed,  and  that  the  residue  thereof 
shall  be  limited  or  app<nnted  at  the  yearly  rent  of  a  peppercorn,  either 
before  or  after  the  fiill  rent  specified  in  such  contract  shall  have  been 
reserved  in  any  limitation  or  appointment,  or  limitations  or  appoint- 
ments as  aforesaid,  and  at  such  time  or  respective  times,  and  in  such 
manner,  as  may  be  thought  proper;  or,  if  no  given  quantity  for  such 
purpose  shall  be  specified  in  any  such  contract,  to  agree  that  when  the 
full  rent  agreed  to  be  reserved  shall  have  been  reserved  in  the  limita- 
tion or  appointment,  or  limitations  or  appointments,  made  of  a  com- 
petent part  or  competent  parts  of  the  hereditaments  thereby  agreed 
to  be  limited  or  appointed,  the  residue  thereof  shall  be  limited  or 
appointed  by  one  or  more  deed  or  deeds  at  the  yearly  rent  of  a  pepper- 
corn; and,  in  case  of  limitations  or  appointments,  to  be  made  subject 
to  the  yearly  rent  of  a  peppercorn,  to  agree  to  make  the  same  either 
before  or  after  the  land  to  be  therein  comprised  shall  have  been 
built  upon,  laid  out,  or  improved ;  and  to  agree  that  the  yearly  rent  or 
rents  agreed  to  be  reserved  in  any  such  contract  may  be  made  to 
commence  at  such  period  or  periods  within  one  year  from  the  date  of 
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such  Contract,  and  may  be  made  to  increase  periodically,  beginning    powebs  op 
with  such  portion  of  the  full  rent  thereby  agreed  to  be  paid  as  shall      leasing. 
be  thought  adyisabloy  increasing  up  to  the  full  rent  as  shall  be  found 
conyenient  or  be  thought  proper,  and  as  in  such  contract  shall  be 
expressed ;  but  so,  nevertheless,  that  if  the  yearly  rent  to  be  re- 
seryed  in  any  such  limitation  or  appointment  shall  bear  a  greater 
proportion  to  all  the  rent  in  the  contract  agreed  to  be  reseryed,  than 
the  quantity  of  land  to  be  comprised  in  such  limitation  or  appoint- 
ment shall  bear  to  all  the  land  comprised  in  the  contract,  or  if  the 
yearly  rent  to  be  reseryed  in  any  such  limitation  or  appointment 
shall  constitute  the  whole  of  the  rent  in  the  contract  agreed  to  be 
reseryed,  then,  and  in  eyery  such  case  respectiyely,  the  rent  to  be 
reserved  in  any  such  limitation  or  appointment  shall  not  exceed  one 
fourth  part  of  the  clear  yearly  rack-rent  value  of  the  hereditaments 
to  be  comprised  therein,  when  fit  for  habitation  and  use  ;  and  to  agree  ud  to  agne  tut 
that  when  and  as  any  limitation  or  appointment  shall  be  made  of  bedit^!ui^(f^^ 
any  part  or  parts  of  the  hereditaments  comprised  in  any  such  con-  ^°^  oontiMt ; 
tract,  the  hereditaments  so  for  the  time  being  limited  or  appointed 
shall  be  discharged  from  such  contract ;  and  that  the  person  or  per- 
sons with  whom  any  such  contract  shall  be  entered  into  shall  remain 
liable,  in  respect  of  such  or  such  part  or  parts  of  the  hereditaments 
comprised  in  the  same  contract  as  shall  not  for  the  time  being  be 
limited  or  appointed,  to  the  payment  of  such  portion  or  portions  of  the 
rent  or  rents  by  such  contract  agreed  to  be  paid  as  may  be  thought 
proper,  and  shall  in  such  contract  be  provided  for  :  And  also,  in  any  Andtiutintended 
contract  for  a  repairing  or  building  lease,  to  agree  that  the  person  dMUtoUea a^' 
or  persons  with  whom  any  such  contract  shall  be  entered  into  may  ^J2tStoie«w«s. 
exercise  and  enjoy  all  or  any  of  the  libertieB  which  are  authorised  to 
be  granted  to  lessees,  under  the  power  to  grant  repairing  and  build- 
ing leases  hereinbefore  contained  and  set  forth :  Provided  always,  cumm  to  be  in. 
and  it  is  hereby  further  agreed  and  declared,  that  in  every  such  con-  fStraieaiSS^ 
tract,  either  for  a  term,  or  for  the  fee,  there  shall  be  inserted  a  clause  ^t  on^^  ^^^ 
or  condition  for  vacating  the  same,  or  for  re-entry  upon  all  the  here- 
ditaments therein  comprised,  and  thereby  agreed  to  be  let  or  limited, 
or  appointed  in  fee,  or  any  specific  part  thereof,  as  may  be  stipulated 
in  such  contract,  if  not  built  upon,  laid  out,  formed,  or  improved,  in 
the  manner  and  to  the  extent  stipulated  in  such  contract,  within  a 
time  to  be  therein  appointed  ;  and  also  a  clause  or  condition  that  the  And  that  lessee 
person  or  persons  to  whom  any  such  limitation  or  appointment,  or  ^nnto^art,  &e. 
limitations  or  appointments  as  aforesaid,  ought  to  be  made  pursuant 
to  such  contract,  shall  accept  the  same,  and  execute  a  counterpart 
or  counterparts  thereof,  and  pay  the  reasonable  charges  of  prepar- 
ing such  limitation  or  limitations,  and  counterpart  or  counterparts 

VOL.  n.  T  T 
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POWERS  OF    respectirely,  within  a  time  to  be  thereby  appointed  ;  so  that,  in  defiholi 

LBASiiffG.      thereof,  such  contract  shall,  as  to  the  hereditaments  not  actnallj 

Contracts  to  be     limited  Or  appointed  by  virtue  of  the  same  contract,  be  Toid  ;  and 

earned  Into  effect  *  * 

by  loBMa,  dtc       everj  such  contract  shall  be  binding,  and  shall  be  carried  into  effect 

by  a  limitation  or  appointment,  or  limitations  or  appointments,  to  be 
nuule  in  porsuance  of  the  powers  of  making  limitations  or  appoint- 
ments, by  way  of  repairing  and  building  leases,  and  in  fee-aimple 
respectively,  hereinbefore  contained ;  and  all  limitations  or  appoint- 
ments for  carrying  into  performance  such  contract  or  contracts  as  afore- 
said, shall  be  subject  to  such  corenants,  conditions,  and  restrictiona 
as  are  hereinbefore  directed  to  be  contained  in  limitations  or 
appointments  by  way  of  repairing  or  building  leases,  or  in  fee-simple 
respectively,  hereinbefore  authorised  to  be  made,  so  far  as  the  same 

Power  to  Twy  or    shall  be  applicable :  Providei)  alwats,  and  it  is  hereby  further  aimed 

reacind  contracts  j  ji     i  «  # 

and  declared,  that  it  shall  be  lawful  for  the  person  or  persons  for  the 
time  being  entitled  to  make  limitations  or  appointments  by  way  of 
repairing  or  building  leases,  or  to  limit  or  appoint  in  fee,  under  ibe 
powers  hereinbefore  contained,  to  enter  into  any  new  contract  or 
agreement  with  any  person  or  persons  with  whom  any  contract  shall 
have  been  entered  into  by  virtue  of  these  presents,  by  way  of  addi- 
tion  to,  or  in  explanation  or  alteration  of«  all  or  any  of  the  covenants 
or  agreements  in  such  contract  to  be  contained,  or  to  release  the 
person  or  persons  respectively  with  whom  any  contract  shall  have 
been  entered  into  by  virtue  of  these  presents,  and  his  or  their  heirs, 
executors,  administrators,  or  assigns,  from  the  observance  of  all  or 
and  to  enter  into  any  part  of  the  Same  contract ;  and,  if  the  same  shall  be  thought  ezpe- 
new  eon  dicut,  to  enter  into  any  new  covenants  or  agreements  with  such  person 

or  persons,  or  his  or  their  heirs,  executors,  administrators,  or  assigns, 
in  lieu  of  the  part  or  parts  of  the  same  contract  which  shall 
have  been  so  released,  or  to  accept  or  obtain  a  surrender  of  all  or  any 
contnctnotto  part  of  the  hereditaments  comprised  in  any  such  contract :  Pbovidbd 
deoMofttue^^  ALWATS,  and  it  is  hereby  further  agreed  and  declared,  that  every  limi- 
tation or  appointment  to  be  made  under  the  power  to  make  limitations 
or  appointments,  by  way  of  repairing  or  building  leases  hereinbefore 
contained,  and  also  every  limitation  or  appointment  in  fee  to  be 
made  in  pursuance  of  the  power  in  that  behalf  hereinbefore  contained, 
shall  be  deemed  and  taken  to  be  duly  made,  although  the  same  may 
have  been  preceded  by  a  contract,  and  such  contract  may  not  in  all 
respects  have  been  duly  observed;  and  that,  after  any  such  limitation 
or  appointment  by  way  of  repairing  or  building  lease,  or  limitation 
or  appointment  in  fee,  shall  have  been  made,  the  contract  for  audi 
limitation  or  appointment  by  way  of  repairing  or  building  lease,  or 
limitation  or  appointment  in  fee,  shall  not  form  any  part  of  the  evi* 
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denoe  of  the  title  at  law  or  in  eqnitj  to  sach  lease,  or  to  the  fee    powers  op 
under  such  limitation  or  appointment  as  aforesaid.  leasing. 


5.  Power  to  give  and  to  receive  Livery  of  Seisin  (c). 
And  the  said  [lessors]  do,  and  each  of  them  doth,  hy  these  pre- 
sents, nominate  and  appoint  the  said  A.B.,  their  and  each  of  their 
lawful  attorney,  for  them  and  each  or  either  of  them,  and  in  their  and 
each  or  either  of  their  names  respectively,  to  enter  into,  and  take  full, 
quiet,  and  peaceable  possession  and  seisin  of,  all  and  singular  the 
aforesaid  messuage  or  tenement  and  premises,  or  some  part  thereof 
in  the  name  of  the  whole,  and  then  to  deliver  full,  peaceable,  and 
qniet  possession  and  seisin  thereof,  or  some  part  thereof  in  the  name 
of  the  whole,  to  the  said  [lessee],  or  to  his  attorney  or  attorneys  law- 
fully authorised,  according  to  the  form,  effect,  and  true  intent  and 
meaning  of  these  presents :  And  the  said  [lessee]  doth,  by  these  pre- 
sents, nominate  and  appoint  the  said  CD.  his  true  and  lawful 
attorney,  for  him  and  in  his  name  and  stead,  to  receive  and  take,  of 
and  from  the  said  [lessors],  or  either  of  them,  either  personally  or  by 
their  or  his  attorney  or  attorneys  lawfully  authorised  in  that  behalf, 
possession  and  seisin  of  all  and  singular  the  same  messuage  or  tene- 
ment and  premises,  or  of  some  part  thereof  in  the  name  of  all  the 
same  messuage  or  tenement  and  premises ;  and  such  possession  and 
seisin  so  taken  thereof  to  hold  and  to  keep  according  to  the  effect, 
true  intent,  and  meaning  of  these  presents. 


XIII.  TRUSTS. 

Trusts  to  renevj  {d)  Leases  on  suck  Terms  as  Trustees  shall  think  rea- 
sonable; to  surrender  subsisting  Lease ;  to  mcrtgage  for  raising  Fines, 
8fc.,  and  to  pay  Interest  and  Bent  out  of  Income  and  Profits. 

In  Trust  from  time  to  time  to  renew  the  leases  of  the  said  mes- 
suages or  tenements  and  premises  respectively,  when  and  as  any  of 
the  persons  on  whose  deaths  the  leases  made  or  granted  thereof,  or  to 
be  made  or  granted  thereof,  are  or  shall  be  determinable,  shall  depart 
this  life ;  provided  such  renewals  can  be  obtained  upon  such  terms  as, 
in  the  opinion  of  the  trustee  or  trustees  for  the  time  being,  shall  be 
reasonable  ;  and  if  any  such  renewal  shall  be  made  in  the  lifetime  of 

the  said ,  do  and  shall  insert  the  name  of  the  said ,  in  such 

renewed  lease  as  one  of  the  lives ;  and  do  and  shall,  for  the  purpose  of 

(c)  At  to  Livery,  see  p.  7  e^  «eq.  of  (cQ  As  to  Renewals,  see  ante,  vol.  L, 

this  Tolame.  p.  703. 

T  T  2 


TRUSTS. 
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making  such  renewal  or  renewab,  surrender,  or  join  or  concur  in 
surrendering,  the  then  subsiBting  lease  of  the  premises  of  which  such 
renewal  is  to  be  obtained ;  and,  for  the  purpose  of  raising  and  pajin^^ 
the  fines,  fees,  and  expenses  of  such  renewal,  and  interest  for  the 
same,  do  and  shall  make  one  or  more  mortgage  or  mortgages  of  the 
premises  of  which  such  renewal  shall  be  obtained  ;  and  do  and  shall 
keep  down  the  interest  of  such  mortgage  or  mortgages  respectiyelj, 
and  pay  the  rent  of  the  said  leasehold  premises,  out  of  the  rents^ 
income,  and  profits  of  the  same  leasehold  premises  respectirel j ;  and, 
subject  to  the  trusts  hereinbefore  declared,  do  and  shall  stand  and 
be  possessed  of  the  sud  leasehold  messuages,  lands,  tenements,  and 
premises,  for  the  several  residues  of  the  several  tenns  for  wluch  the 
same  are  hereby  granted,  and  also  for  the  several  terms  which  shaD 
be  obtained  on  any  such  renewal  or  renewals.  In  trust  to  permit,  &c. 


1.  AOBEE- 

IfENT  FOB  A 

LEASE  FOR  A 

TEAR,  &C, 


Tann. 


Rent 


Flzturu. 


III. 

PRECEDENTS. 


I. 
Agreement  for  a  Lease  for  a  Year ^  and  to  on  from  Year  to  Year. 

(  Very  concise  Form.) 

Memorandum  of  an  Agreement  made  the day  of ,  1 8—, 

Between  A.  B.  [intended  lessor],  of ,  of  the  one  part ; 

and  C.  D.  [intended  lessee],  of ,  of  the  other  part. 

The  said  A.  B.  agrees  to  let,  and  the  sud  C.  D.  to  take,  the  mea- 

snage  or  tenement  and  premises  numbered ,  in street,  in  the 

parish  of ,  in  the  city  of  London,  lately  in  the  occupation  of » 

but  now  untenanted,  with  the  appurtenances,  for  the  term  of  one  year 

from  the day  of last,  and  so  on  from  year  to  year  until  the 

tenancy  shall  be  determined,  by  at  least  six  calendar  months'  notice 
to  be  given  in  writing  by  either  party  to  the  other ;  such  notice  in 
all  cases  to  determine  with  the  current  year  of  the  tenancy. 

The  rent  to  be  £ a  year,  payable  quarteriy,  without  deduction 

or  abatement  on  any  account  whatever,  on  the day  of ,  the 

day  of ,  the day  of ,  and  the day  of ; 

the  first  quarterly  payment  to  become  due  and  be  made  on  the 

day  of next. 

The  said  C.  D.  to  pay  to  the  said  A.  B.,  on  the day  of 

next,  the  sum  of  £ sterling  for  the  purchase  of  the  fixtures  on 

the  premises  specified  in  the  Schedule  hereunder  written. 
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The  said  C.  D.  to  leave  the  premises  in  as  good  repiur  and  condi-      1.  aorbe- 
tion  as  the  same  are  now  in,  reasonable  wear  and  tear  only  excepted,    i^^  ^^R  a 

LEASE  FOB  A 
THE  SCHEDULE  ABOTE  REFERRED  TO.  YEAR  kc 

Witness,  A.  B. 

CD. 


2.  AGREE- 
MENT FOR 
LEASE  OF 
COPYHOLDS. 


ParMb. 

Tonn. 


Rent. 


11. 

Agreement  for  a  Lease  of  Copyhold  Lands,  where  the  License  of  the 

Lord  of  the  Manor  is  required. 

Memorandum  of  an  Agreement  made  the day  of ,  18—, 

Between  A.  B.  [intended  lessoi'']^  of ,  of  the  one  part ; 

and  G.  D.,  [intended  lessee]  of  — ,  of  the  other  part. 

The  said  A.  B.  agrees  to  grant,  and  the  said  0.  D.  to  take,  a  lease, 
by  indenture  (e),  of  All  that  copyhold  messuage,  &e»f  with  the  appurte- 
nances, for  the  term  of years,  to  commence  and  be  computed  from 

the day  of last,  if  the  lord  of  the  manor  of  whom  the  same 

are  holden  will  grant  his  license  to  the  said  A.  B.  for  that  purpose, 

at  the  yearly  rent  of  £ ,  to  be  paid  half-yearly  on  the day 

of ^  and  the day  of  — ,  without  any  deduction  or  abate- 
ment on  any  account  whatsoever ;  the  first  half-yearly  payment  thereof 

to  become  due  and  be  made  on  the day  of next.    And 

the  said  A.  B.  hereby  agrees  to  use  his  utmost  endeavours  to  procure, 

at  his  own  costs,  from  the  lord  of  the  said  manor,  a  sufficient  license 

for  the  granting  of  such  lease.    And  it  is  hereby  declared  and  LMMtoeontein 

AGREED,  that  in  such  lease,  if  granted,  shall  be  contained  the  following 

covenants,  that  is  to  say,  [Here  set  out  the  covenants  intended  to  he 

comprised  in  the  lease]  (f) :  Provided  always,  that  in  case  the  sud 

A.  B.  shall  not  be  able  to  procure  such  license  as  aforesaid,  these 

presents  shall  be  void  as  far  as  relates  to  the  granting  or  demising  of 

the  same  messuage  or  tenement  and  premises  for  the  said  term  of 

years  ;  and  shall  in  that  case  be  construed  to  be  an  agreement  ud  tiMn  to  opt- 


Lenorto  proeare 

UOBIIM. 


If  Uetnae  cannot 
beoMaiaed, 
agreemosto  to  be 
▼old  ai  to  grant- 
ing  for— —yean. 


(e)  As  to  the  neoeasity  for  an  inden- 
ture, see  p.  1  e<  stq^,  of  tliia  Tolame. 

(  /)  In  fruning  agreements  for  leaaea, 
the  beat  plan  it  to  aet  oat  in  ixtenso  the 
aeveral  provisiona  irliich  the  leaae  itaelf  ia 
to  contain ;  bat  aa  thia  ia  often  objected 
to  on  the  ground  of  expenae,  the  proTi- 
■iona  are  aomeUmea  referred  to  in  condae 
tenna,  (aa  the  leaaee  to  covenant  to  pay 
rent  and  taxea,  to  repair,  to  inaore,  &&), 
and  left  to  ezpanaion  at  a  futnre  day, 
according  to  the  aoppoaed  intention  of  the 
partiea ;  a  ooorae  of  proceeding  generally 
leading  to  diapate  and  not  anfreqnently 


to  litigation.  It  ia  acaroely,  therefore, 
neceaaary  to  aay  that  an  agreement  atipu- 
lating  for  the  inaertion  of  aU  wwd  cove- 
nants,  or  aU  proper  covenantSf  or  the 
like,  ahould  be  carefolly  avoided.  If  the 
leaae  contracted  for  be  auch  a  one  aa  the 
law,  before  the  Ute  act  of  8  &  9  Ytct., 
c.  106,  required  to  be  in  writing  (aee 
p.  2  e<  seq.  of  thia  volume),  it  ia  adviaable 
to  have  the  agreement  under  hand  only, 
and  not  under  hand  and  aeal,  and  thus 
obviate  any  queation  aa  to  the  inatrument 
amounting  to  an  actual  leaae.  See  ante, 
voL  L,  p.  679  €t  seq. 
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2.  AGREE- 

HBKTFOB 

UiASB  OF 

COPYHOLDS. 

rite  as  agreement 
for  a  year,  and 
from  year  to  year 
till  expiration  of 
■aid  — 


APPENDIX. 

for  the  demise  of  the  said  messaage  or  tenement  and  premises  for  the 
term  of  one  year  only,  to  eommence  and  be  computed  as  afonsaid  (^); 
and  an  agreement  (A)  that  he  the  said  A«  B.,  hb  heirs  and  assigns,  will 
permit  the  said  C.  D.,  his  executors,  administrators,  and  assigns, 
quietly  to  have,  hold,  occupy,  and  enjoy,  the  said  messaage  or  tene- 
ment and  premises,  with  the  appurtenances,  from  year  to  year  until 

the  expiration  of  the  said  term  of years  hereinbefore  agreed  to 

bo  granted  as  aforesaid,  and  at  the  rent  aforesaid,  payable  in  maimer 
hereinbefore  mentioned. 

Witness,  A.  B. 

CD. 


3.  AOBEE- 
MENT  FOR 
LEASE  OF 
FARM  IN 
SOMERSET- 
SHIRE. 

Tenn. 


Rent. 


Reaervationa. 


III. 

Terms  for  Letting  a  Farm  in  the  Gmniy  ofSomereei, 

(Not  Special.) 
Terms  between  Landlord  and  Tenant,  for  letting  a  Farm  in  tiie 

parish  of- ,  in  the  county  of  Somerset,  the  particolars 

whereof  are  mentioned  in  the  Schedule  hereunder  written. 
1 .  Term  to  be  one  year,  to  be  computed  from  the  day  of 


,  and  BO  to  continue  until  the  landlord,  or  his  agent,  or  tiie 

tenant,  shall  give  six  calendar  months'  notice,  in  writing,  to  the 
other  to  determine  the  tenancy  on  the day  of next  follow- 
ing the  day  of  the  date  of  such  notice. 

2.  Rent  to  be  £ per  annum,  to  commence  on  the day  of 

next,  and  be  paid  quarterly,  on  the  day  of ,  the 

day  of ,  the day  of ,  and  the day  of , 

and  to  be  paid  by  equal  portions  ;  the  first  payment  thereof  to  be 
made  on  the day  of next. 

3.  The  landlord  reserves  to  himself  all  trees,  woods,  shrouds,  lops, 
coppices,  underwoods,  saplings,  and  standils,  (except  the  shrouds  of 
pollard  trees  standing  in  the  hedges,  or  on  the  banks  of  the  ditches^ 
to  be  taken  by  the  tenant  when  the  hedges  are  newly  made  and  the 
ditches  thrown,)  with  liberty,  at  all  seasonable  times,  of  ingress, 
egress,  and  regress,  for  himself  or  serrants,  ag^ts,  and  workmen, 
with  or  without  horses  and  carriages,  on  any  and  eveiy  part  of 
the  premises,  for  the  purpose  of  cutting  down  and  carrying  away 
^he  same,  and  also  to  view  the  state  of  repair  of  the  said  pre- 
mises, and  perform  all  reparations  neoessary,  and  on  all  other  just 
and   reasonable  occasions.     He  also  reserves  to  himself  and  his 


(g)  This  amimea  that  a  leaae  for  a 
year  \rithout  license  is  not  contmrv  to 

m 

the  particular  custom  of  the  manor.     See 
ante,  vol.  I.,  p.  105. 


(h)  See  ante,  toL  I.,  p.  I  IS,  as  to  the 
difference  between  a  lease  and  an  agree- 
ment for  a  lease,  of  copyholds,  with  regard 
to  foffoiturc. 
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friends,  either  in  his  eompany  or  not,  the  right  of  sporting  oyer  the 
said  premises. 

4.  The  tenant  to  pay  and  discharge  all  hind  tax,  rates,  taxes,  tithes, 
and  rents-charge  in  lien  of  tithes,  and  other  outgoing  of  eyery  descrip- 
tion, as  well  what  are  chargeable  on  the  landlord  as  on  the  tenant, 
parliamentary  and  otherwbe,  now  charged,  or  hereafter  during  the 
time  of  his  occupation  to  be  charged,  on  the  premises,  except  the 
landlord's  property  tax,  payable  in  respect  of  the  premises  (t). 

5.  The  tenant  not  to  plough  or  conyert  to  tillage  any  part  of  the 
premises  described  in  the  said  schedule  to  be  meadow  or  pasture, 
without  the  consent  in  writing  of  the  landlord,  or  his  agent ;  nor  sow 
or  plant  flax,  rape,  hemp,  or  teasels  upon  any  part  of  the  said 
premises,  under  an  additional  sum,  at  the  rate  of  £20  per  acre 
per  annum,  to  be  payable  quaiterly,  on  the  days  aforesaid,  and 
to  be  considered  as  rent ;  and  payment  thereof  to  be  enforceable 
accordingly. 

6.  The  tenant  not  at  any  time  between  the  1st  day  of  Noyember 
and  the  Ist  day  of  April  to  depasture  or  feed  more  than  two  horses, 
mares,  or  geldings,  in  any  one  close,  at  any  one  time,  after  giving  or 
receiying  notice  to  quit  the  same. 

7.  The  landlord  to  keep  in  repair  the  roofs,  walls,  beams,  and 
stanchions  ci  the  dwelling-house  and  outhouses  belonging  to  the  said 
premises. 

8.  The  tenant  not  to  sell  or  part  with  any  dung  or  compost  to  be 
made  on  the  premises,  nor  any  hay,  straw,  halm,  or  stubble,  or  the 
fodder  that  shall  arise  therefrom  ;  but  shall  ^nd  and  constmie  the 
same  on  the  sauie  premises. 

9.  The  tenant  not  to  let  or  in  any  manner  otherwise  dispose  of,  or 
permit  to  be  occupied  by  any  other  person,  any  part  of  the  premises, 
without  the  landlord's  consent  in  writing,  under  the  additional 
yeariy  rent  of  £20  per  acre  for  each  acre  so  let,  disposed  of,  or 
permitted  to  be  occupied,  and  so  in  proportion  for  any  greater  or 
less  quantity  than  an  acre  ;  such  additional  rent  to  be  payable  quar- 
terly on  the  days  aforesaid,  and  considered  as  rent ;  and  payment 
thereof  to  be  enforceable  accordingly. 

10.  The  tenant  to  keep  in  repair  the  glass  of  the  windows  of  the 
dwelling-house,  and  all  internal  repairs  and  painting ;  and  also  find 
and  proyide  all  gates,  posts,  stilos,  rails,  pales,  and  backings,  and 
keep  the  same  in  good  tenantable  repair ;  and  also  new  make  and 


3.  AOREB- 

,1CENT  FOB 

LEASE  OF 

FABMIV 

80HER8ET- 

8HIRB. 

Tutm  «nd  nftet. 


FtmU  rents 


Depasturiog 
hones,  &c. 


Repftirs  of  roofs, 


ItaBg  or  compost* 


Assigning  or  un- 
derletting. 

Penal  rent. 


Repairs  of  win- 
dows, dtc. 


(t)  Unless  the  premises  be  under  the 
valne  of  10/.,  this  exception,  though  com- 
monly inserted,  is  unnecessary,  as  the 
tenant  may  deduct  the  tax  from  his  rent. 


notwithstanding  a  special  contract  to  the 
contrary.  See  p.  178  et  aeq,  of  this 
volume. 
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3.  AGREE- 
MENT FOB 
LEASE  OF 
FARM  IN 
SOMERSET- 
SHIRE. 

Mowing  and  cul- 
tivation. 

Waste. 

Stated  damagee. 


Bankraptey  or  In. 
■olvency  of  tenant. 


Constraction  of 
agreonent. 

Lien. 


repair  all  the  hedges,  wall  and  other  fences,  and  cleanse  the  ditches, 
watercourses,  and  drains,  in  and  upon  the  said  premises. 

11.  The  tenant  not  to  mow  any  part  of  the  meadow  lands  more 
than  once  in  any  one  year,  or  after  the  tenth  day  of  August  in  oTerj 
year  ;  and  in  all  respects  to  manage  and  cnltivate  all  the  premises 
in  a  hnshandlike  manner. 

12.  The  tenant  to  pay  £10,  as  stated  damage^  for  any  waste  or 
damage  done  or  permitted  on  the  premises  to  t}ie  amount  of  ten 
shillings,  and  so  in  proportion  for  any  greater  or  less  damage ;  and 
also  £10,  as  stated  damages,  for  each  and  erery  tree,  sapling,  or 
standil,  that  shall  be  cut  on  the  premises,  except  the  pollards  in  the 
hedges,  or  on  the  banks  as  aforesaid. 

13.  The  landlord  to  have  and  take  immediate  posseauon  of  the 
premises  in  case  the  tenant  shall  become  a  bankrupt,  and  a  fiat  in 
bankruptcy  shall  be  awarded  against  him,  or  in  case  he  shall  take 
the  benefit  of  any  act  for  the  relief  of  insolvent  debtors,  or  shall 
permit  any  writ  of  execution  to  be  levied  on  his  efiects. 

14.  This  instrument  to  operate  as  an  agreement  for  a  lease,  and 
not  as  a  lease. 

15.  A.  B.,  of ,  [the  landlord]f  and  C.  D.,  of ,  [the  tenatU'jt 

hereby  mutually  agree,  each  of  them  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  with  the  other  of  them,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  that  the  said  A.  B.  and  C.  D. 
respectively,  and  his  respective  heirs,  executors,  administrators,  and 
assigns,  shall  and  will  from  time  to  time,  during  the  oontinoance  of 
the  term  or  estate  agreed  to  be  granted  as  above  mentioned,  make 
the  payments,  and  observe,  perform,  and  fulfil  all  the  articles  and  sti- 
pulations above  mentioned,  to  be  observed  and  perfoxmed  on  his  and 
their  parts  respectively*     . 

In  witness  whereof  the  said  parties  to  these  presents  have  hereunto 

set  their  hands  the day  of ,  one  thousand  eight  hundred 

and  — . 


Witness, 


A.B. 
CD. 


THE  SCHEDULB  BT  THE  FOREGOING  TERMS  REFERR8D  TO. 


No.  on 
Map. 


Description  of  PremiseB. 


Culture. 

Quantity. 

A,        B.        p. 

Obeervatouk 
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IV.  4.  AOBEE- 

MENT  FOB 


I1EA8E  OF 


Another  Precedent;  Special, 

Terms  between  Landlord  and  Tenant  for  letting  a  Farm  at ,       fabm  in 

in  the  county  of  Sussex,  the  particulars  whereof  are  mentioned      Sussex  : 
in  the  Schedule  hereunder  written.  8PECUL> 

1.  The  term  to  be  twenty-one  years,  to  be  computed  from  the  T«nn. 
day  of  ■    '    ,  determinable  neyertheless  at  any  time  by  the 


landlord  or  his  agent,  or  the  tenant,  on  giving  two  years*  notice  in 
writing  to  the  other,  such  notice  to  end  on  the  29th  day  of 
September. 

2.  The  tenant  to  have  all  the  rights  of  common  appurtenant  or  lUsiitiafeom- 
belonging  to  the  premises. 

3.  The  landlord  reserves  to  himself,  for  his  own  use,  one  of  the  RaMrratioDt. 
Pound  common  bams  (the  other  of  which  is  to  be  forthwith  taken 

down  by  him),  and  also  all  timber,  fruit,  and  other  trees,  but  not  the 
fruit  and  annual  produce  thereof ;  and  he  also  reserves  to  himself  the 
lops  and  tops  thereof,  tellers,  saplings,  and  plants  of  trees,  which  now 
are,  or  at  any  time  hereafter  may  be,  on  the  premises,  with  free  liberty 
of  ingress,  egress,  and  regress,  way  and  passage,  with  or  without 
servants,  agents,  workmen,  horses,  and  carriages,  into,  through,  about, 
and  from  the  said  premises,  to  view  and  inspect  the  state  of  the  re- 
pairs, and  the  management  and  cultivation  thereof,  and  to  fell,  cut 
down,  take,  and  cany  away  the  said  timber  and  other  trees.  .  The 
landlord  also  reserves  to  himself,  with  or  without  friends  in  his  com- 
pany,  the  right  to  sport  over  the  premises  ;  which  right,  with  or 
without  friends  in  his  company,  the  tenant  is  also  to  have. 

4.  The  rent  to  be  £250  a  year,  and  paid  quarterly  on  the  25th  day  Rent, 
of  December,  the  25th  day  of  March,  the  24th  day  of  June,  and  the 
29th  day  of  September ;  the  first  payment  to  be  made  on  the  25th 

day  of  December  next  ensuing. 

5.  The  tenant  to  pay  for  every  acre  of  meadow  or  pasture  land  paidiait. 
broken  up,  planted,  or  converted  into  tillage,  the  additional  yearly  rent 

of  jC50,  and  so  in  proportion  for  every  greater  or  less  quantity  than  an 
acre  ;  and  for  every  acre  of  lucerne  ground  which  shall  be  broken  up 
contrary  to  the  terms  mentioned  in  Article  18,  the  further  additional 
yearly  rent  of  £50,  and  so  in  proportion  for  eyeiy  greater  or  less 
quantity  than  an  acre.  Each  such  additional  rent  to  be  payable 
quarterly  on  the  days  aforesaid ;  the  first  payment  to  be  made  on  such 
of  those  days  as  shall  first  happen  after  the  same  shall  have  been 
incurred,  and  shall  be  considered  as  rent,  and  be  recovered  by  distress 
or  otherwise  in  the  same  manner  as  the  said  rent  of  £250. 
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6.  The  tenant  to  pay  and  discharge  all  tithes  and  rents-charge  in 
lieu  of  tithes,  taxes,  rates,  assessments,  and  other  outgoings  of  every 
description,  now,  or  hereafter  during  the  said  tenn  to  he,  rated  or 
assessed  on  ot  payable  in  respect  of  the  premises,  whether  parlia- 
mentary, parochial,  or  otherwise  (except  the  land-tax  and  quit  rents), 
and  also  all  parochial  offices. 

7.  The  landlord  forthwith  to  put  in  good  and  thorough  repair  the 
farm-house,  cottages,  buildings,  gates,  stiles,  and  pales,  which  the 
tenant  is  to  keep  and  leave  in  good  and  thorough  repair,  on  being 
allowed  rough  timber  on  the  stem,  on  or  withinfive  miles  of  the  premises, 
and  bricks  and  tiles  at  the  nearest  kiln  ;  but  the  landlord  is  not  to  be 
boimd  to  furnish  any  of  such  materials  until  the  tenant  shall  have  given 
him  a  clear  calendar  month's  notice  in  writing  that  they  are  required. 

8.  The  tenant  to  keep  and  leave  in  good  repair  all  the  fences  ;  to 
mend  and  make  the  banks  when  necessary ;  to  keep  the  quickset 
hedges  properly  trimmed  ;  and  to  cleanse  and  scour  out  all  the  ditches 
and  drains  when  necessary. 

9.  The  landlord  forthwith  to  paint  the  inside  of  Ash  House  with  two 
coats ;  and  the  tenant  to  paint  such  inside  once  in  every  seven  years 
with  two  coats  of  good  oil  and  lead  paint,  of  proper  colours. 

10.  The  tenant  at  all  times  to  manage,  cultivate,  use,  and  occupy 
the  whole  of  the  premises  in  a  good  and  husbandlike  manner, 
according  to  the  most  improved  and  best  method  or  system  of  hus- 
bandry adapted  to  the  soil,  and  particularly  according  to  the  regula- 
tions and  restrictions  hereinafter  mentioned,  and  to  keep  the  land  in 
good  heart  and  condition. 

11.  The  arable  land  of  the  premises  is  to  be  divided  into  four  dis- 
tinct classes  or  allotments,  each  to  contain  the  fields  mentioned 
therein  in  the  Schedule  hereunder  written,  and  each  such  dasB  or 
allotment  is  to  be  cropped  and  cultivated  in  the  manner  set  oppoflite 
thereto  in  the  said  Schedule,  and  not  otherwise  (except  as  to  the 
fields  specified  in  the  next  article,  which  in  the  years  therein  men- 
tioned are  to  be  cropped  and  cultivated  as  therein  set  forth) ;  so  that 
in  every  year  one  of  the  said  four  classes  shall  be  fallows  for  turnip 
seasons,  and  sown  with  turnips  ;  one  other  of  the  said  four  classes 
be  sown  with  barley  and  grass  seeds ;  one  other  of  the  said  four 
classes  be  seeds  ;  and  the  other  or  remaining  class  be  wheat  or  rye. 

12.  The  following  fields  of  Class  No.  3,  viz.  the  Broad  Stone 
Field,  the  Sole  Field,  and  the  Three  Acres  and  Three  Roods  taken 
from  the  Hop  Garden  Field,  and  thrown  to  the  Sole  Field,  are  in  the 
years  1835,  1836,  and  1837  (^)  to  be  cropped  and  cultivated  as 

{h)  Tills  proviuon  as  to  tlie  fields  here  the  whole  farm  into  the  regular  four-Uin 
specified  is  necessary  in  order  to  bring      system  of  cnltivntion.     If  the  5urm  had 


APPENDIX. 


651 


Mows,  viz.  (/),  in  1835  llie  Broadstone  Field  is  to  be  wheat ;  the 
Sole  Field  is  to  be  barlej ;  and  the  Three  aciea  and  Uie  Three 
roods  are  to  be  ije :  in  1836  the  said  two  fields  and  the  said  Three 
acres  and  Three  roods  are  to  be  sown  or  planted  with  pease  or  beans ; 
and  in  1837be  made  fallows  for  tam^  seasons,  and  sown  with  turnips, 
in  the  same  manner  as  the  other  fields  of  Class  No.  3  ;  and  to  be  for 
ever  after  dming  the  said  tenn  cropped  and  ooltiTated  in  the  manner 
prescribed  for  the  other  fields  of  that  class. 

The  following  fields  of  Class  No.  4,  yis.  the  Billets  House  Field, 
the  Upper  Brookhurst  Field,  the  Hop  Garden  Field  (except  the  three 
acres  and  three  roods  taken  off),  and  the  Lime-kiln  Field  (Ash),  are 
in  the  years  1835,  1836,  and  1837  to  be  cropped  and  cnhiYated  as 
follows,  ns.,  the  BiUets  House  Field  in  1835  is  to  be  sown  with 
barley,  and  in  1836  be  made  a  fallow  for  a  tomip  season ;  the  Upper 
Brookhurst  Field  m  1835  is  to  be  seeds,  and  in  1836  to  be  made  a 
fallow  for  a  tuniip  season  ;  and  the  Hop  Garden  Field  and  Lime- 
kik  Field  (Ash)  in  1835  are  to  be  rye,  and  in  1836  to  be  made  into 
fiallows  for  turnip  seasons ;  the  whole  of  which  four  last-mentioned 
fields  are  then  to  be  sown  with  tum^  in  the  same  manner  as  the 
other  fields  of  Class  No.  4,  and  to  be  for  erer  afiier  during  the  said 
term  croj^ed  and  cultivated  in  the  manner  prescribed  for  the  other 
fields  of  tiiat  obss. 

13.  The  tenant  to  well  and  sufBcieatly  dung,  lime,  or  manure  the 
seeds  before  they  are  broken  up  for  wheat,  or  the  fallows  for  turnips, 
and  in  all  respects  make  good  seasons  for  the  same  respectiTely :  the 
tuniips  in  all  eases  to  be  fed  off  on  the  ground  with  sheep,  or  in  the 
yards  with  neat  cattle. 

14.  Thetenantnottosowortake  in  any  case  two  white  straw  com 
crops  in  succession,  nor  in  any  case  to  depart  from  the  above-stated 
course  of  husbandry,  or  sow  any  other  species  of  crops  whatsooTer, 
without  special  permission  from  the  landlord  in  writing  for  that 
purpose  first  obtained  ;  Provided  that,  whenever  the  seeds  shall  fail, 
the  tenant  may  fdoogh  up  such  parts  of  the  land  on  which  the  seeds 
shall  have  failed,  and  sow  the  same  with  pease  or  beans  ;  and  shall 
in  the  ensuing  year  bring  the  land  so  broken  up  into  the  regular 
course  of  husbandry  with  the  other  parts  of  the  lands  of  the  dass  to 
which  it  belongs,  and  sow  it  with  the  same  crop  as  it  would  have  been 
sown  with  in  the  event  of  the  seeds  not  having  failed. 

15.  The  tenant  not  to  remove  or  carry  off  the  premises  any  com  or 
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4.  A&BEE-     grain  in  halm  or  straw,  or  any  of  the  hay,  straw,  stdbble,  halm,  or 
HENT  FOB     fodder,  which  shall  grow  or  be  produced  on  the  sud  premises,  bat 
shall  stock  up,  spend,  and  consume  the  same  thereon,  and  the  dung, 
manure,  and  compost  thence  arising  shall  cany  out,  lay,  and  i^read 
SPECIAL.      ^^  ^^<^^  parts  of  the  premises  where  the  same  shall  be  most  needful 

and  wanted ;  except  the  two  last  years'  dung  and  manure^  which 

the  tenant  is  to  leave  in  the  yards  and  gate-rooms  fw  the  benefit  of 
the  landlord  or  incoming  tenant. 

Mowing.  16.  The  tenant  not  to  mow  any  of  the  meadow  or  pasture  landa  more 

than  once  in  each  year,  nor  affcer  the  1st  day  of  August  in  any  year ; 
but  shall  feed  them  with  sheep  and  other  cattle,  and  in  all  respects  ma- 
nage them  according  to  the  approyed  rules  of  good  husbandry. 

convtnkmof  pat-       ^7.  The  tenant  not  to  break  up,  plant,  or  convert  into  tillage,  any 

^^"^  of  the  meadow  or  pasture  land. 

Lucamo.  ^^'  ^^^  ^^  Field,  which  is  now  Swedes,  and  which  are  to  be 

fed  off  on  the  ground  with  sheep,  is,  in  1835,  to  be  made  into  a  good 
season  for,  and  be  drilled  (m)  with  lucerne  without  a  crop,  and  then, 
with  the  Garden  Croft  and  Cart-House  Croft  (both  of  which  are  now 
lucerne),  for  ever  after  during  the  said  tenn  to  remain  in  lucerne. 
If  any  of  the  lucerne  shall  fail  or  become  worn-out,  the  tenant  may 
break  the  same  up,  take  one  crop,  and  the  following  year  make  a  good 
fallow  and  season,  and  again  drill  lucerne  without  a  crop ;  but  before 
any  of  the  lucerne-ground  is  broken  up  the  tenant  to  give  the  land- 
lord a  clear  calendar  month's  notice  in  writing  of  his  intention,  in 
order  that  the  landlord  may  have  an  opportunity  of  seeing  if  the  same 
has  failed  or  is  worn-out ;  and  the  tenant  shall  not  in  any  case  break 
up  the  same  or  any  part  thereof  without  first  giving  such  notice, 
or  in  direct  opposition  to  the  declared  wish  of  the  landlord. 

MaBwiaginosnia.       19.  The  tenant  in  each  year  to  well  and  thoroughly  manure  the 

lucerne-ground  with  good  rotten  dung  or  compost. 

Catting  iMdgw*         20.  The  tenant  not  to  cut  down  any  hedge  or  hedge-row,  or  any  pari 

of  the  underwoods  under  the  age  of  eight  years,  nor  above  the  age  of 
nine  years,  nor  without  giving  fourteen  days'  noUce  in  writing  to  the 
landlord  of  his  intention  to  do  so,  in  order  that  the  trees,  tellers, 
young  timber,  sets,  and  plants  to  be  preserved  may  be  selected  and 
marked.  And  upon  cutting  any  hedge  or  hedge-row,  the  tenant  to 
repair  or  remake  tiie  bank,  and  properly  dean  out  the  adjoining  ditch. 

(m)  It  haa  latoly  become  a  practice  in  cat  as  many  aa  four  times  in  the  summer, 

light  soils,  where  there  is  a  deficiency  of  It  requires  to  be  kept  extremely  dean, 

meadow  and  pasture  land,  to  cultivate  and  to  be  Tery  highly  manured,  which  is 

lucerne  as  a  substitute :  hence  the  neoea-  the  reason  of  the  stipulation,  that  it  sfasU 

sity  of  introducing  a  provision  respecting  be  drilled  and  not  sown, 
it.  It  is  a  most  productire  plant,  coming  to 
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21.  The  tenant  to  preserre  all  the  timbwand  other  trees,  tellers,     4.  aobee- 
young  timber,  sets,  and  plants,  from  bite  and  spoil  by  cattle  and      ^^^  ^^^ 
other  injury,  and  not  to  cut,  lop,  top,  or  in  any  manner  injure  the 
same  under  the  sum  of  £20,  to  be  recoyered  by  the  landlord  as 
stated  damages  for  eyery  tree,  teller,  set,  or  plant,  cut,  lopped  or      special. 
injmred.  ;^ 

22.  The  tenant  to  be  at  liberty  to  grub  the  hedge  between  the  Six  PttticuiariMtfias. 
Acres  and  Broadstone  Field,  and  tiie  hedge  between  the  Upper 
Brookhurst  and  Lower  Brookhurst  Field. 

23.  The  landlord  or  incoming  tenant  to  be  entitled,  on  and  after  inoomiBgtfiuuit. 
the  14th  day  of  Sq>tember  in  the  last  year  of  the  tenancy,  with  or 

without  seryants,  horses,  and  carriages,  to  enter  on  the  premises  for 
the  poipose  of  taking  out  the  dung  and  manure  for  and  making 
the  wheat  seasons. 

24.  The  tenant  on  quitting  the  farm  to  be  entitled  to  a  yaluation  on  outBoiiig  tanant 
the  same  tenns  in  all  respects  as  the  one  made  on  his  entering  the 

fimn,  (except  that  the  landlord  shall  not  be  bound  to  take  any  tackle 
or  stock,  although  the  tenant  may  haye  taken  to  both  on  entering 
the  farm). 

25.  The  tenant,  or  his  son  James,  to  make  the  said  farm  and  pre-  luiidaiee. 
mises  his  constant  residence,  and  to  haye  the  use  of  half  the  Farm- 
house, of  the  Billets  House,  barns,  yard,  and  buildings,  and  the  Ash 

Bams  and  granary,  until  the  Ist  day  of  May  next  after  the  expiration 
of  his  tenancy,  without  paying  anything  for  such  use,  for  the  purpose 
of  thrashing  out  and  stowing  away  his  com,  and  consuming  with  his 
cattle  the  hay,  straw,  hahn,  and  fodder. 

26.  The  landlord  to  haye  and  take  immediate  possession  of  the  ForMtanon 
premises,  in  case  the  tenant  shall  let,  assign,  or  otherwise  part  with  *^'*°*^'^'  ^^ 
the  possession  thereof,  or  of  any  part  thereof,  (except  the  cottages, 

which  he  is  at  liberty  to  let,)  or  in  case  he  shall  become  a  bankrupt, 
or  shall  take  the  benefit  of  any  act  for  the  relief  of  insolyent  debtors, 
or  shall  permit  any  writ  of  execution  to  be  awarded  against  him, 
or  suffer  any  judgment  to  be  entered  up  against  him,  or  do  any 
act  whereby  the  possession  of  the  premises  may  be  recoyered  away, 
or  shall  not  in  all  things  well  and  faithfully  perform  and  obserye  the 
seyeral  stipulations  and  regulations  hereinbefore  contained. 

27.  This  instrument  to  operate  as  an  agreement  only  for  a  lease,  constnusUonof 
and  not  as  a  lease  (n). 

(n)  All  leues  reqnirod  by  law  to  be  Tiating  all  questions,  whether  the  instrn- 

in  writing  most  now  be  made  bj  deed,  ment  (being   under  seal)  operates  as  a 

See  ante,  p.  2  of  this   Tolume.     But  lease  or  an  agreement  only, 
this  provision  may  still  be  useful  in  ob- 
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28.  A  proper  lease  to  be  prepared  and  exeented  by  tin  landbrd 
and  tenant,  whiob  is  to  contain  all  proper  corenants  for  tbe  due  ob- 
serrance  and  performance  of  the  seyeral  artides,  stipnlatioiiB,  and 
regnlatioiis  above  set  fortii ;  snch  lease  to  be  at  tlie  joint  expense  of 
tbe  landlord  and  tenant. 

29.  A.  B.,  of ,  in  the  parish  of ,  in  the  connty  of  Surrey, 

Esq.,  [the  landlord],  and  0.  D.,  of  -— — ,  in  the  conn^  of  Sussex, 
Teoman,  [the  temant],  hereby  mutually  agree,  each  of  them  for  him- 
self, his  heirs,  executors,  administrators,  and  assigns,  with  the  other 
of  them,  his  heirs,  executors,  administEators,  and  awBgns,  that  the 
said  A.  B.  and  0.  D.  ro^ectively,  and  his  refl^pectiTe  heirs,  execn* 
tors,  administrators,  and  assigns,  shall  and  will,  from  time  to  time^ 
during  the  continuance  of  the  term  and  estate  agreed  to  be  gtaaied 
as  aforesaid,  make  all  the  payments,  and  observe,  perform*  and  fulfil 
all  the  stipulations,  articles,  and  regulations  above  set  forth,  and  to 
be  made,  observed,  performed,  and  fulfilled  on  his  and  their  parts 
respectively.     In  Witness,  kc. 

Witness,  A.  B. 

CD. 

THE  SCHEDULE  ABOVE  REFfiBRBD  TO. 

[See  neat  page.] 
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V. 

5.  AOBBEMBKT  Agreement  fir  the  Grant  of  a  Lease  on  completion  of  Buildings  to  he 
POB  BUiLDiNO       erected ;  the  ingtrwnent  specifying  the  particulars  of  the  Buildwgst 
liEASE.  ^112^  1^  Covenants  to  he  contained  in  the  Lease  when  granted. 

Articles  of  agreement  made  and  entered  into  this      ■      day  of 

,  18 — ,  Between  A.B.  [intended  lessor'\9  of ,  in 

tlie  Comity  of  Middlesex,  Esquire,  of  the  one  part ;  and  G.  D. 

[intended  lessee]^  of ,  in  the  Parish  of  ,  in  the  said 

County  of  Middlesex,  builder,  of  the  other  part. 

lUdtai.  Whebeas  the  said  A.  B.  hath  agreed  to  let,  and  the  said  C.  D. 

hath  agreed  to  take,  the  piece  or  parcel  of  ground  hereinafter  particu- 
larly mentioned  and  described,  upon  the  terms  and  conditions  heron- 

TNtetam;  '^^^  expressed :  Now  thbrbfobb  these  pbesents  witnbss,  and  the 

said  A.  B.  doth  hereby,  for  himself,  his  heirs  and  assigns,  covenant 
and  agree  with  the  said  CD.,  his  executors,  administrators,  and 

rmmnnttnflfint  ^UMigns,  in  manner  following  ;  (that  is  to  say),  That  the  aaid  A.B., 

bSflff  MmdbT  ^  hem  and  assigns,  shall  or  will,  on  the  request,  and  at  the  costs  and 

charges  of  the  said  C.  D.,  his  executors,  administrators,  or  assigns, 
when  and  so  soon  as  the  messuages  or  tenements,  erections,  and 
buildings,  hereinafter  agreed  to  be  built,  shall  be  built  and  covered  in 
to  the  satisfaction  of  the  said  A.B.,  his  heirs  or  asdgns,  or  his  or 
their  architect  or  surveyor  for  the  time  being,  by  a  good  and  Bu£Bleient 
indenture  of  lease,  or,  at  the  option  of  the  said  C.  D.,  his  ezecuton^ 
administrators,  or  assigns,  by  several  good  and  sufficient  indentures  of 
lease,  demise  unto  the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  or  unto  such  other  person  or  persons  as  he  or  they  shall  direct 

PiiMis.  or  appoint.  All  that  piece  or  parcel  of  ground,  as  the  same  b  delineated 

or  described  in  the  plan  thereof  drawn  in  the  margin  of  these  presents, 
situate  and  being  in  the  Lower  Road  or  Street  of  Islington,  in  the 
parish  of  Saint  Mary,  Islington,  in  the  said  county  of  Middlesex,  and 
on  which  said  piece  or  parcel  of  ground  lately  stood  several  messuages 
or  tenements,  which  were  some  time  heretofore  in  the  several  occupa- 
tions of  £.  F.,  G.  H.,  and  I.  E*,  and  subsequently  in  the  tenure  or 
occupation  of  L.  M.,  N.  0.,  and  P.  Q.,  their  undertenants  or  assigns, 
with  their  several  gardens  and  appurtenances  ;  and  which  said  piece 
or  parcel  of  ground  so  planned  as  aforesaid  was  part  and  pared  of 
certain  copyhold  hereditaments  held  by  J.  H.,  deceased,  the  deriaor 
thereof  to  the  said  A.  B.,  of  the  Manor  of  the  Prebendaiy  of  Islington, 
otherwise  Isleden,  in  the  said  county  of  Middlesex,  and  all  which 
copyhold  hereditaments  have  been  lately  enfranchised  to  the  sMd 
A.B.,  and  his  heirs,  and  are  now  vested  absolutely  in  him  and  hia 
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heirs  in  fee-simple :  Together  with  all  messuages,  tenements,  erec-  5.  agree- 
tions,  and  buildings,  to  be  erected  and  built  on  the  same  piece  of  ment  for 
ground,  or  any  part  thereof :  And  all  ways,  easements,  and  appurte-      building 

T  V  A  ATI 

nances  to  the  same  belonging;  (Except  and  reserved  out  of  the  said  de- 

mise  or  demises  hereby  agreed  to  be  made,  the  free  passage  of  water  and 

soil,  in,  by,  and  through  the  channels  and  drains  belonging  to,  or  which 

shall  be  in,  upon,  or  belonging  to,  the  said  premises  agreed  to  be 

demised) :  To  hold  the  said  piece  or  parcel  of  ground,  and  the  mes^  HftUndam. 

suages  or  tenements,  erections,  and  buildings,  to  be  thereupon  erected 

and  built,  with  the  appurtenances  (except  as  aforesaid),  unto  the  said 

C.  D.,  his  executors,  administrators,  or  assigns,  from  the day  of 

this  present  month  of ^  for  and  during  the  term  of  ninety-nine 

years :  At  the  rent  of  a  peppercorn  for  the  first  year  of  the  said  term,   Rent  1 
if  the  same  shall  be  lawfully  demanded,  and  at  the  clear  yearly  rent  of 
200/.  of  lawful  money  of  Great  Britain,  for  the  residue  of  the  said 
term,  payable  quarterly,  on  the  29th  day  of  September,  the  25th  day 
of  December,  the  25th  day  of  March,  and  the  24th  day  of  June,  in 
each  and  every  year,  free  and  clear  of  any  future  land-tax,  (the  late 
land-tax  on  the  said  premises  haying  been  purchased  or  redeemed  by 
the  said  A.  B.,)  and  also  free  and  clear  of  the  sewers-rate  and  all 
other  taxes,  rates,  assessments,  and  impositions,  of  what  nature  or 
kind  soever,  parliamentary,  parochial,  or  otherwise ;  the  first  quarterly  link  pajmwnt* 
payment  of  the  said  rent  of  200^  to  be  made  on  the  29th  day  of 
September,  which  will  be  in  the  year  1846,  (subject  only  to  the  allow- 
ance of  the  property-tax  in  respect  to  the  said  reserved  rent)-:  And  Abstract  of  1m- 
also,  that  the  said  A.  B.,  his  heirs  or  assigns,  shall  and  will,  if  required  fumisbed,  if 
by,  and  to  be  at  the  expense  of,  the  said  C.  Di,  his  executors,  adminis-  '^'' 
trators,  or  assigns,  furnish  and  deliver  to  the  said  C.  B.,  his  executors, 
administrators,  or  assigns,  or  to  his  or  their  solicitor,  an  abstract  of 
the  title  of  him  the  said  A.  B.  to  the  said  premises  :    And,  in  consi- 
deration of  the  premises,  the  said  C.  D.  doth  hereby,  for  himself,  his 
heirs,  executors,  administrators,  and  assigns,  covenant  and  agree  with 
the  said  A.  B.,  his  heirs  and  assigns,  in  manner  following  ;  (that  is 
to  say),  That  he  the  said  G.  D.,  his  executors,  administrators,  or  covmumt  by 
assigns,  shall  or  will,  within  the  several  periods  hereinafter  men-       ^      °  ^ ' 
tioned,  under  the  inspection  or  to  the  satisfaction  of  the  architect 
or  surveyor  for  the  time  being   of  the  said  A»  B.,  his  heirs   or 
assigns,  and   at  the  costs  and  charges  in  all  respects  of  the  said 
CD.,  his  executors,  administrators,  and  assigns,  erect,  build,  and 
cover  in,  upon  the  said  piece  or  parcel  of  ground  hereby  agreed 
to  be   demised,   in   a  substantial  and  workmanlike   manner,   and 
according  to  the  stipulations  hereinafter  mentioned,  such  and  so 
many  messuages    or    tenements    as    are    hereinafter  mentioned : 

VOL.  II.  u  u 
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Psrticalara  of 
buildlnga  : 
Foondationt, 

Fronts, 

Puty-walls, 

JoiBta, 

WaU-plates, 

Untelf ,  &c. 

Qntftcn, 
Itotarialf, 


Numbwr  and 

ClMMS  of  hOUM. 


Time  allowed  for 
building. 


And  that  the  foundations  of  the  said  messuages  or  ten^nents  and 
premises  shall  be  of  hard  gray  stocks :  That  the  fronts  of  the  said 
messuages  or  tenements  shall  be  of  the  best  seconds,  and  the  back 
fronts  thereof  to  be  faced  with  sound  stocks  :  That  the  party  walls 
shall  be  built  with  sound  place  bricks,  and  the  timbers  be  of  the 
best  Memel  or  red  pine  :  That  the  joists  of  the  front  houses  shall  be 
nine  inches  by  two  inches  in  thickness,  and  those  at  the  back  seven 
inches  by  two  inches:  That  the  wall-plates  of  all  the  houses  shall  be 
four  inches  by  three  inches  ;  and  the  linteb,  braces,  heads,  and  ciUs, 
four  inches  by  three  inches  ;  and  the  quarters  four  inches  by  two 
inches  and  a  half ;  and  in  all  other  respects  the  materials  of  all  sorts 
shall  be  of  the  best  adapted  and  used  for  the  building  of  such  mes- 
suages or  tenements,  erections  and  buildings,  as  are  hereinafter  de- 
scribed, and  no  other  (unless  license  be  given  in  writing,  to  be  signed 
by  the  said  A.  B.,  his  heirs  or  assigns,  or  his  or  their  architect  or  sor- 
yeyor  for  the  time  being,  for  any  other);  that  is  to  say,  on  each  part 
of  the  said  plan  respectively  marked  A.  and  B.,  fronting  the  said 
Lower  Road  or  Street  in  Islington  aforesaid,  four  third-rate  messuages 
or  tenements  of  uniform  structure  and  appearance,  and  of  the  value 
of  850/.  each  at  the  least ;  four  thereof  to  be  on  the  part  of  the  said 
plan  marked  A.,  and  being  on  the  north  side  of  an  intended  street  to 

be  called Street,  and  intended  to  be  connected  with Place, 

other  property  of  the  said  A.  B.;  and  the  remaining  four  to  be  on  tke 
part  of  the  said  plan  marked  B.,  and  being  on  the  south  mde  of  the 
same  intended  street  :  And  also  fifty  fourth-rate  messuages  or 
tenements  on  the  other  part  of  the  said  ground  as  referred  to  on  the 
said  plan  by  the  letters  C,  D,  £,  F,  G,  and  H :  And  that  the  said 
several  messuages  or  tenements  shall  be  erected,  built,  and  covered 
in  within  the  following  periods,  that  is  to  say,  the  said  eight  mes- 
suages or  tenements  to  be  fronting  the  said  Lower  Road  or  Street, 
which  are  to  be  the  first  messuages  erected,  shall  be  covered  in  on 
or  before  the  25th  day  of  December  now  next  ensuing,  and  shall  be 
completed  and  fit  for  habitation,  together  with  all  yards,  easements, 
roads,  ways,  footways,  boundary  walls,  pavements,  and  fences,  on  or 
before  the  24th  day  of  June,  which  will  be  in  the  year  1846;  and  that 

the  said  eight  messuages  or  tenements  shall  be  denominated  • 

Place ;  and  that  twenty  at  the  least  of  the  said  fifty  messuages  or 
tenements,  to  be  built  on  the  said  ground  marked  C,  D,  £,  F,  6« 
and  H,  as  aforesaid,  shall  be  covered  in  on  or  before  the  29th  day  of 
September,  which  will  be  in  the  year  1846,  and  shall  be  completed 
and  fit  for  habitation,  together  with  all  yards,  easements,  roads,  ways* 
footways,  boundary  walls,  pavements,  and  fences,  on  or  before  the 
25th  day  of  March,  which  will  be  in  the  year  1847;  and  that  the 
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remainder  of  the  said  fifty  houses,  to  be  built  as  last  aforesaid,  shall      5.  aobee- 
be  coyered  in  on  or  before  the  29th  day  of  September,  which  will  be      ment  fob 
in  the  year  1847;  and  shall  be  completed  and  fit  for  habitation, 
together  with  all  yards,  roads,  ways,  footways,  boundary  walls,  pave- 
ments, and  fences,  on  or  before  the  25th  day  of  March,  which  will 
be  in  the  year  1848:  And  that  he  the  said  CD.,  his  executors,   LeneetofoTm 
administrators,  or  assigns,  shall  and  will,  within  the  several  and  '    *' 

respective  periods  hereinbefore  appointed  for  completing  and  render- 
ing fit  for  habitation  the  said  several  messuages  or  tenements  re- 
spectively, at  his  or  their  own  costs  and  charges,  form  all  and  every 
such  areas  and  vaults  in  front  of  the  said  several  messuages  or 
tenements,  and  build  area-walls  thereto  of  such  thickness  in  brick- 
work»  with  such  springing  walls,  buttresses,  and  spandrils,  and  well 
secured  by  clay  covering,  and  put  such  stone  kerbs,  and  at  such  patkerbi ; 
levels,  as  shall  be  respectively  ascertained  and  required  by  the  archi- 
tect or  surveyor  for  the  time  being  of  the  said  A.  B.,  his  heirs  or 
assigns  :  And  shall  and  will,  at  his  and  their  like  costs  and  charges,  piaoe  bonndaiy 
place  boundary  stones  on  the  said  premises,  so  as  to  show  and  pre-  '^^^ ' 
serve  the  full  extent  of  the  same ;  and  shall  and  will  make  such 
footways,  and  with  such  pavement,  and  so  kerbed,  as  shall  be  required 
by  the  architect  or  surveyor  for  the  time  being  of  the  said  A.  B., 
his  heirs  or  assigns,  and  be  allowed  by  the  commissioners  of  pave- 
ments for  the  district :  And  shall  and  will,  at  his  and  their  like  costs  buUd  wwen ; 
and  charges,  forthwith  make  and  build  such  common  sewers  in  or 
upon  the  said  ground  as  may  be  required  by  the  architect  or  surveyor 
for  the  time  being  of  the  said  A.  B.,  his  heirs  or  assigns,  and  be 
allowed  and  directed  by  the  commissioners  of  sewers  for  the  district, 
for  the  easement  of  the  said  several  messuages  or  tenements  so  agreed 
to  be  built:  And  shall  and  will,  at  his  and  their  like  costs  and  make carriaca 

charges,  on  or  before  the day  of ,  make  a  good  carriage  "*  ' 

road  of  such  respective  widths  as  are  described  by  the  said  plan,  and 
coloured  brown :  And  abo  shall  and  will,  at  the  like  costs  and  charges, 
within  the  several  and  respective  periods  hereinbefore  appointed  for 
completing  and  rendering  fit  for  habitation  the  said  several  messuages 
or  tenements  respectively  so  agreed  to  be  built  as  aforesaid,  make, 
form,  build,  and  construct  all  other  fit  and  appropriate  yards,  roads,  and  appropriate 
ways,  paths,  pavements,  vaults,  channels,  sewers,  wydraughts,  drains, 
and  gutters,  in,  upon,  through,  under,  or  about  the  said  premises  re- 
spectively, and  carry  and  conduct,  such  sewers,  wydraughts,  drains,  and 
gutters,  so  as  to  conmiunicate  with  the  said  common  sewers  so  agreed 
to  be  built  as  aforesaid,  to  the  satisfaction  of  the  architect  or  surveyor 
for  the  time  being  of  the  said  A.  B.,  his  heirs  or  assigns;  and  shall  and 
will  make,  form,  build,  and  construct  the  same,  or  such  of  them  as  may 

u  u2 
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5.  AGREE-  bo  under  the  superintendence  or  control  of  the  coimniasioiiers  of 
MEVT  FOR  sewers^  subject  to  the  regulations  of  the  said  commissioners  :  And 
BUILDING      jjg^j  gjj^  ^^^  ^jji^  jjj  executing  the  buildings  and  works  hereby 

agreed  to  be  made,  conform  in  all  respects  to  the  provisions  of  an 


S^vSon  ™f  *°      Act  of  Parliament,  passed  in  the  seyenth  and  eighth  years  of  the  reign 
Building  Act.       ^f  2gj  present  Majesty,  entided,  "  An  Act  for  regulating  the  Con- 
struction and  the  Use  of  Buildings  in  the  Metropolis  or  its  Neighbour- 
hood," so  far  as  the  same  provisions  are  applicable  to  these  presents : 
Tokeepin  repair;   And  also  shall  and  Will,  from  time  to  time,  and  at  all  times  during 

the  said  term,  at  the  like  costs  and  charges,  repair  and  keep  in  repair, 
to  the  satisfaction  of  the  architect  or  surveyor  for  the  time  being  of 
the  said  A.  B.,  his  heirs  or  assigns,  all  and  singular  the  sidd  mes- 
suages or  tenements,  erections,  buildings,  sewers,  yards,  roads,  ways, 
paths,  pavements,  vaults,  channels,  wydraughts,  drains,  and  gutters: 
and  enable  lessor  And  also  shall  and  will,  from  time  to  time,  and  at  all  times  during 
mises.     '*'*"       the  progress  of  the  said  buildings  and  works,  give  every  facility  to 

the  said  A.  B.,  his  heirs  and  assigns,  and  his  or  their  architect  or 

surveyor,  or  agent  or  agents,  for  the  time  being,  to  enter  upon. 

Lessor  to  bare      inspect,  and  survey  the  same  :  And  that  all  and  singular  the  said 

«rc     °         *  messuages  or  tenements,  or  the  streets  or  places  wherein  the  same 

respectively  shall  stand,  shall,  from  time  to  time  during  the  said  term 

of  ninety-nine  years,  be  known,  distinguished,  and  called  by  such 

name  or  names  as  the  said  A.  B.,  his  heirs  or  assigns,  shall  direct : 

Leaseenottoopen  And  that  he  the  said  C.  D.,  his  executors,  administrators,  or  assigns, 

eommunieation  •         i  'j       i.       l* 

with  other  pro-      ghall  uot  nor  will,  at  any  time  or  times  dunng  the  said  term  nereoy 

agreed  to  be  granted,  without  the  consent  in  writing  of  the  said 

A.  B.,  his  heirs  or  assigns,  for  that  purpose  first  had  and  obtained, 

make  or  form  any  road  or  way  so  as  to  communicate   with  any 

property  of  any  person  or  persons  whomsoever  other  than  the  said 

Lessee  to  hare      A.  B.,  his  heirs  or  assigns  :  And  it  is  hereby  further  mutually  cove- 

SrtiflSwiw-  nanted  and  agreed  by  and  between  the  sdd  parties  to  these  pro- 

eor's surveyor;      ^^^^^^  ^^^^^  ^j^^j^  ^^  ^  ^^^^  ^^  ^j^^  g^j^  architect  or  BUTveyor  for 

the  time  being  of  the  said  A.B.,  his  heirs  or  assigns,  shall  ba7« 
from  time  to  time  made  his  report  to  the  said  A.  B.,  his  heirs  or 
assigns,  that  any  of  the  said  messuages  or  tenements,  erections 
and  buildings  respectively,  shall  have  been  duly  erected,  built  up. 
and  covered  in,  to  his  satisfaction,  and  according  to  the  true  intent 
and  meaning  of  these  presents,  the  said  C.  D.,  his  executors,  admi- 
nistrators, or  assigns,  shall  be  entitled  to  have  from  time  to  time,  at 
the  option  of  the  said  C.  D.,  his  executors,  administrators,  or  assigns, 
one  or  more  lease  or  leases  of  the  said  messuages  or  tenements,  and 
of  the  piece  or  parcel,  or  pieces  or  parcels  of  ground  whereon  Ae 
same  respectively  shall  be  erected  and  built,  with  their  respccdre 
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rights,  members,  and  appurtenances,  or  of  such  and  so  many  of  them     5.  agree- 
respectively  as  the  said  CD.,  his  executors,  administrators,  or  assigns,     ^^J^^^^ 
may  be  desirous  of  having  included  in  any  one  or  more  lease  or  leases, 
for  the  said  term  of  ninety-nine  years,  or  so  much  thereof  as  shall  be 
then  to  come  and  unexpired  ;  and,  if  more  than  one  lease  shall  be 
granted,  at  such  apportioned  part  of  the  said  gross  and  clear  yearly 
rent  of  200/,,  as  is  hereinafter  mentioned,  on  the  said  CD.,  his  exe- 
cutors, administrators,  or  assigns,  executing  a  count^art  or  counter-  J^JJJJ^SS!*"* 
parts  of  such  lease  or  leases,  as  the  case  may  be  :  And  it  is  hereby  Apportionment 
further  agreed  and  declared,  that  such  gross  and  clear  yearly  rent  or  than  one  lease, 
sum  of  200/.  shall  be  apportioned  as  hereinafter  mentioned,  that  is  to 
say,  for  each  of  the  said  eight  messuages  or  tenements  to  be  erected 
in  front  of  the  Lower  Street  aforesaid,  with  their  respective  appur- 
tenances, the  clear  annufd  rent  or  sum  of  6/.  5«.  shall  be  reserved 

m 

and  made  payable  in  or  by  such  lease  or  leases  thereof;  and  that  the 
clear  yearly  rent  or  sum  of  3/.  shall  be  reserved  and  made  payable 
for  each  of  the  said  fifty  messuages  or  tenements,  to  be  erected  as 
aforesaid,  with  their  respective  appiu*tenances,  in  the  lease  or  leases 
thereof,  so  that  a  rent  shall  be  reserved  and  made  payable  for  every 
part  oi  the  said  ground  and  premises  to  be  demised  as  aforesaid ; 
And  that  the  said  lease  and  counterpart,  or  leases  and  counterparts  Leasee  and  eoun- 
respectively,  as  the  case  may  be,  shall  be  prepared  and  engrossed  ^Sed byiessor? 
by  the  solicitor  of   the  said  A.  B.,  his  heirs   or   assigns,   at  the  £ji2J^*  **"***  ®' 
costs  and  charges  of  the  said  CD.,  his  executors,  administrators,  or 
assigns,  who  shall  also  pay  to  the  architect  or  surveyor  for  the  time  whoisaisotopay 
being  of  the  said  A.  B.,  his  heirs  or  assigns,  for  his  or  their  time    ^''^" 
and  trouble  in  and  about  the  arrangement  of  the  plans  for,  and  the 
superintending  the  building  of,  the  said  several  messuages  or  tene- 
ments, and  other  the  premises  incidental  thereto,  and  for  his  or  their 
time  and  trouble  in  and  about  the  drawing  out  upon  the  said  lease  or 
counterpart,  leases  or  cotmterparts  thereof,  the  plan  or  plaiis  of  the 
premises  to  be  comprised  in  such  lease  or  leases  respectively,  the  sum 
of  two  guineas  for  every  messuage  or  tenement  to  be  erected  upon  «  q^^  sum. 
the  said  ground  in  pursuance  of  this  agreement,  and  no  more  :  And  ^      toooTe- 
also,  that  in  the  lease  and  counterpart,  or,  as  the  case  may  be,  in  each  nuitiniwee, 
and  every  of  the  leases  and  oounterparts  so  agreed  to  be  granted 
and  made,  shall  be  contained  covenants  by  the  said  CD.,  for  him- 
self, his  heirs,  executors,  administrators,  and  assigns,  at  his  or  their 
own  costs  and  charges,  to  finish  and  complete  the  several  messuages  tooompieteimUd- 
or  tenements  so  agreed  to  be  built  as  aforesaid,  together  with  &11  *^^*^^* 
sewers,   yards,   roads,   ways,  paths,  pavements,    vaults,    channels, 
sewers,  wydraughts,  drains,  gutters,  and  appurtenances,  and  render 
the  same  fit  for  habitation  within  the  times  hereinbefore  respectively 
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5.  AGREE-     mentioned  in  that  behalf,  in  a  good  substantial  and  woriananlike 

MENT  FOB     manner,  with  all  necessary  and  proper  fixtures  and  fasteninirs  to  the 

same  respectiyely,  to  the  satisfaction  of  the  architect  or  surveyor  for 

- — --— — - — 7  the  time  being  of  the  said  A.  B.,  his  heirs  or  asaiirns  :  Akd  also,  to 

to  latisfactlon  of  °  ^^  ' 

lessor's  arcutect;  pay  the  dear  rent  or  rents  to  be  thereby  respectiyely  reeerred,  and  any 

tuSf  &?t  ^ture  land-tax,  and  also  the  sewers-rate,  and  all  other  taxes,  rates, 

and  assessments  of  what  nature  or  kind  soever,  parliamentary,  pa- 
rochial, or  otherwise,  payable  during  the  said  term,  for  or  in  respect 

to  repair ,  of  the  premises  thereby  to  be  demised,  or  any  part  thereof :     Akd 

also,  at  the  like  costs  and  charges,  to  repair,  amend,  support,  glaxe, 
pave,  cleanse,  and  keep  in  good  and  substantial  repair,  during  the 
continuance  of  the  term  thereby  to  be  granted,  the  same  premises, 
and  all  erections  and  buildings  to  be  thereon  erected  and  built,  with 
their  appurtenances,  and  all  the  walls,  yards,  posts,  pales,  raib, 
gates,  privies,  sinks,  sewers,  gutters,  drains,  wydraughts,  roads,  ways, 
and  out-offices  thereunto  belonging,  with  all  necessary  reparations 

to  paint  eztenua    whatsoever:     And  also,  to  tuunt  in  proper  colour  all  the  external 

worit  ewerj  third  ,  . 

year,  wood  and  iron-work  which,  from  time  to  time  during  the  said  term, 

shall  be  in^  upon,  or  belonging  to,  the  same  premises,  in  every  third 
year  of  the  said  term  with  three  coats  of  paint,  mixed  in  good  oO ; 

inside  work  onoe    and  paint  in  like  manner  the  inside  wood  and  other  work  usually 

every  seven  yean  i         .   /,  .  -    ,  , 

to  in8w«  build-     pauited,  once  m  every  seven  years  of  the  same  term  :     Ann  also, 
ings  when  covered  ^^en  and  as  soon  as  the  said  messuages  or  tenements  shall  be  covered 

in  respectively,  to  insure  the  same  from  damage  by  fire,  and  to  keep 
the  same  insured  during  the  said  term,  in  the  name  of  the  said  A.  B., 

his  heirs  or  assigns,  in  the Fire  Insurance-office,  or  in  such  other 

office  or  offices  as  the  said  A.  B.,  his  heirs  or  assigns,  shall  from  time  to 

time  select  and  name,  to  the  amount  of  three-fourths  at  least  of  the  valne 

of  the  same  messuages  or  tenements,  erections,  and  buildings  respee- 

to  produce  re-       tively ;  and  to  produce  and  show  to  the  said  A.B.,  his  heirs  or  assigns, 

when  required  by  him  or  either  of  them,  and  to  his  or  their  steward, 
agent,  or  receiver  of  rents  for  the  time  being,  the  receipt  given  by  or 
on  the  behalf  of  such  office,  acknowledging  the  payment  of  the  pre- 
miimis  on  the  policy  whereby  the  same  premises  respectively  shaU  be 
insuiaaee  moniee  insured  for  the  Current  or  ensuing  year ;  and  as  often  as  the  said 
repair  daina«e  t^  messuages  or  tenements,  erections  and  buildings,  or  any  of  them, 

shall  be  destroyed  or  damaged  by  fire,  it  is  agreed  by  and  between 

the  said  parties  that  the  monies  to  be  recovered  and  received  from 

such  insurance  office  or  offices  shall  be  forthwith  applied  in  re-buildiQg 

deflden<7  to  be     or  repairing  the  said  destroyed  or  damaged  premises ;  and  in  case  the 

suppiiedbyiessee.  ^^j^^  mouies   shall   be  insufficienti  then  that  he  the  said  C.  D.i 

his  executors,  administrators,  or  assigns,  shall  pay  such  sum  and 
sums  of  money  as  shall  be  sufficient  in  and  towards  re-buildiogi 
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resforing,  or  reinstatiDg  the  same,  under  the  direction  of  the  architect  5.  agree- 

or  Bunrejor  for  the  time  being  of  the  said  A.  B.,  his  heirs  or  assigns ;  mbnt  fob 

and  in  case  at  any  time  he  the  said  CD.,  his  executors,  administra-  BUiLDiiro 
tors,  or  assigns,  shall  not  duly  pay  the  said  premiums  of  insurance,  it 


shall  be  lawful  for  the  said  A.  B,  his  heirs  or  assigns,  to  pay  the  same,  SSy^^S^ 
and  the  sum  or  sums  so  paid  for  insurances  shall  be  recoverable  by  wjwwnountM 
the  said  A.  B.,  his  heirs  or  assigns,  in  like  manner  as  if  so  much  rent 
had  been  reserved  by  such  lease  or  leasee  respectively :   And  also,  ^^  pay  proportion 
that  he  the  said  C.  D.,  his  executors,  administrators,  and  assigns,  o^r«i»mngroad8, 
shall  and  will  at  aU  times  pay  a  fair  and  just  proportion  towards  the 
expense  of  renewing,  repairing,  and  cleansing  all  ways,  roads,  pave- 
ments, party-walls,  or  fences,  gutters,  pipes,  drains,  sewers,  water- 
courses, and  wydraughts,  which  at  any  time  during  the  said  term 
shall  belong  to  the  said  premises  to  be  demised,  or  which  shall  be 
used  in  common  by  the  occupiers  of  the  said  demised  premises  with 
the  occupiers  of  any  other  premises  belonging  thereto,  such  proportion 
to  be  fixed  and  ascertained  by  the  architect  or  surveyor  for  the  time 
being  of  the  said  A.B.,  his  heirs  or  assigns,  and  to  be  recoverable  as 
or  in  the  nature  of  rent  in  arrear :   And  also,  to  surrender  up  and  to  yield  np  pra. 
leave  the  said  premises  respectively  at  the  end  of  the  term  thereby  ^^t tm;    ^ 
to  be  granted,  in  good  and  substantial  repair,  together  with  all 
marble  and  other  chimney-pieces,  mantel-pieces,  hearths,  covings, 
jambs,  foot-pieces,  and  slabs,  sash  and  other  windows,  casements^ 
window-shutters,  doors,  locks,  keys,  bolts,  bars,  latches,  fastenings, 
water-closets,  cisterns,  machinery,  and  other  things  belonging  thereto, 
and    all  wainscots,    partitions,    shelves,    dressers,    drawers,    fixed 
presses,  pumps,  sinks,  pipes,  posts,  pales,  rails,  and  all  other  mate- 
rials and  things,  which  at  the  expiration  of  the  term  to  be  granted, 
or  at  any  time  during  the  last  seven  years  thereof,  shall  be  in 
any  way  fixed  or  fastened  to  the  said  premises,  whole,  undefaced, 
and  fit  for  use,  reasonable  wear  and  tear  excepted:    And  also,  to  permit  lenor 
to  permit  the  said  A. B.,  his  heirs  or  assigns,  and  his  and  their  ^yentoiyo^flz^^ 
respective  agents,  surveyors,  or  workmen,  to  enter  into  the  premises  ^^"^'  ^'* 
to  be  demised  at  any  time  within  the  last  seven  years  of  the  term 
to  be  granted,  io  take  an  inventory  of  all  the  fixtures  and  things 
to  be  yielded  up  at  the  expiration  of  the  said  term  ;  and  also  twice  or  and  to  lee  eon- 
oftener  in  every  year  during  the  said  term  to  be  granted  to  view  the       ^°   ^         ' 
state  and  condition  of  the  said  premises,  and  of  all  defects  and  want 
of  reparation  found  to  give  notice  in  writing  at  the  said  demised 
premises,  and  to  repair  within  three  calendar  months  according  to  such  leuee  to  npair 
notice,  and  to  the  satisfaction  of  the  said  A.  B.,  his  heirs  or  assigns,  ^^'^^^^^ 
or  his  or  their  architect  or  surveyor  for  the  time  being :  And  also  to  leaeenottoin- 
restrain  and  prevent  the  said  C.  D.,  his  executors,  administrators,  and  timbers,  &c; 
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nor  to  aarj  on 
certain  tradm. 


Clause  of  re-entiy 
on  nonpayment 
of  rent)  Ac.,  to 
be  contained  in 
leaies; 


On  aasignment  or 
under-lease,  les- 
see to  leave  doed 
with  lessor. 


Lessor  to  oova- 
nant  for  quiet  en- 
joyment. 


Leases  to  contain 
other  proper 
clauses. 


Lessee  corenants 
to  accept  lease; 


assigns,  from  cutting,  maiming  or   injuring  any  of  the  principal 
timbers  or  walls  of  the  said  messuages  or  tenements,  erections  and 
buildings,  or  any  of  them  ;  and  from  exercising  or  carrying  on,  or 
suffering  to  be  exercised  or  carried  on,  upon  any  part  of  the  premises 
to  be  demised,  the  trades  or  businesses  of  a  catgut-spinner,   hog- 
skiuner,  boiler  of  horse  flesh,  working  smith,  farrier,  working  tinman, 
or  any  other  noisome  or  offensive  trade  or  business  wljataoeyer,  and 
from  doing  or  causing  or  suffering  to  be  done  any  act  which  may  be  to 
the  annoyance,  damage  or  disturbance  of  the  tenants  or  occupiers  of 
any  other  part  of  the  premises  so  agreed  to  be  demised  as  aforesaid,  or 
any  other  of  the  tenants  of  the  said  A.  B.,  his  heirs  or  assigns  :  And 
also  a  clause  of  re-entry  on  any  part  of  the  premises  comprised  in  such 
lease  or  leases  respectively,  in  respect  whereof  there  shall  have  been 
nonpayment  of  the  rent  for  twenty-one  days  after  any  one  of  the  said 
respective  days  of  payment  on  which  the  same  respectively  are  hereby 
agreed  to  be  reserved,  or  in  respect  whereof  there  shall  have  been 
default  in  performance  or  observance  of  all  or  any  or  either  of  the  cove- 
nants and  agreements  to  be  in  such  lease  or  leases  respectively  contained, 
and  on  the  part  of  the  lessee,  his  executors,  administrators,  and  assigns, 
to  be  observed  and  performed  ;  and  so  that  such  clause  of  re-entiy 
shall  not  be  applicable  to  any  part  (^  the  premises  comprised  in  such 
lease  or  leases  in  respect  whereof  the  rent  and  covenants  shall  have  been 
paid,  observed,  and  performed  :  And  also,  that  if  the  said  C.  D.,  his 
executors,  administrators,  or  assigns,  shall  make  any  assignment  or 
under-lease  of  the  said  premises,  or  any  part  thereof,  such  assignment 
or  under-lease  shall  be  produced  to,  and  a  copy  thereof  shall  be  left 
with,  the  said  A.  B.,  his  heirs  or  assigns,  within  three  months  after  the 
making  of  every  such  assignment  or  under-lease,  so  that  he  and  they  may 
at  all  times  know  who  are  the  legal  tenants  or  sub-tenants  of  the  said 
premises,  and  every  part  thereof:  And  also  a  covenant  on  the  part  of  the 
said  A.  B.,  his  heirs  and  assigns,  for  the  quiet  possession  of  the  premises 
so  to  be  demised,  against  any  person  or  persons  claiming  under  him  or 
them,  he  the  said  C.  D.,  his  executors,  administrators,  and  assigns, 
paying  the  rent  and  performing  the  covenants,  conditions,  and  agree- 
ments thereby  on  his  and  their  part  agreed  to  be  paid  and  performed. 
And  it  is  hereby  also  covenanted  and  agreed  by  and  between  the  said 
parties,  that  such  leases  respectively  shall  contain  all  such  other 
covenants,  provisoes,  conditions,  and  agreements,  on  the  part  of  the 
said  CD.,  his  executors,   administrators,  and  assigns,  as  may  be 
usual,  applicable,  or  proper,  with  regard  to  the  property  so  to  be 
demised  as  aforesaid,  and  as  the  counsel  in  the  law  of  the  said  A.  B., 
his  heirs  or  assigns,  shall  advise  or  require.    And  the  said  C.  D.  doth 
hereby  further,  for  himself,  his  heirs,  executors,  and  administrators, 
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oorenant  and  agree  with  the  said  A.  B.,  his  heirs  and  assigns,  that  he  5.  aoree- 
the  said  C.  D.»  his  executors,  administrators,  or  assigns,  shall  and  ment  fob 
will  accept  and  take  a  lease,  or  several  leases,  of  the  said  piece  or      building 

TWA  fl  V 

parcel  of  ground,  with  the  messoages  or  tenements,  erections,  and 


bnildings,  to  be  thereon  erected  and  built  as  aforesaid,  under  the 
terms  and  conditions  hereinbefore  expressed ;  and  execute  a  counter-   execute  eoanta-^ 
part  or  counterparts  thereof  respectiyely;  and  pay  the  expense  of  pre-  Budpejezpenee; 
paring  such  lease  and  counterpart,  or  leases  and  counterparts,  and 
also  the  expenses  of  preparing  and  executing  these  presents,  and  the 
counterpart  thereof:  And  that  henceforth  until  the  said  ground  and  to  pay  rent  on 
buildings  thereon  shall  be  demised  in  execution  of  these  presents,  the  miaed.  m  if  ieue 
said  C.  D.,  his  executors,  administrators,  or  assigns,  shall  and  wUl  ^'^     ' 
pay  for  the  same,  or  so  much  thereof  as  shall  remain  undemised,  the 
yearly  rent  or  rents,  or  sum  or  sums  of  money,  hereinbefore  stipulated 
to  be  reserved  and  made  payable  in  the  lease  or  leases  to  be  granted 
thereof  as  aforesaid,  in  such  proportions  and  in  such  manner  as  the 
same  would  be  due  and  payable  in  case  a  lease  or  leases  thereof,  reserv- 
ing such  rent  or  rents,  had  been  actually  granted  in  execution  of  the 
said  agreement :  And  shall  and  will  in  the  meantime  until  the  granting  and  in  meantime 
of  such  lease  or  leases,  observe,  perform,  and  keep  all  and  singular  nanta^&cf^ 
the  covenants  and  agreements  hereinbefore  agreed  to  be  inserted 
in  such  lease  or  leases,  by  or  on  the  part  of  the  said  CD.,  his  execu- 
tors, administrators,  or  assigns,  as  he  or  they  would  be  bound  to  do,  if 
such  lease  or  leases  had  been  actually  granted  to  him  or  them,  so  far  as 
the  nature  of  the  case  will  admit.   Provided  always,  and  it  is  hereby  immediate  pro- 
further  declared  and  agreed,  that  in  case  it  shall  happen  that  the  whole  ^'n'lM^^ 
or  any  part  of  the  said  yearly  rent  or  sum  of  money,  yearly  rents  or  JirfonMce^of 
sums  of  money,  or  any  of  them,  hereinbefore  covenanted  to  be  paid  by  «>'«»»*•• 
the  said  C.  D.,  his  executors,  administrators,  or  assigns,  until  the  grant- 
ing of  the  said  lease  or  leases,  shall  be  behind  or  unpaid  for  the  space 
of  twenty-one  days  next  after  any  of  the  days  of  payment  whereon  the 
same  ought  to  be  paid  according  to  the  meaning  of  these  presents,  and 
the  same  shall  be  demanded  upon  or  at  any  lime  after  the  expiration  of 
the  said  twenty-one  days,  and  not  paid  when  demanded  ;  or  in  case 
the  said  C.  D.,  his  executors,  administrators,  or  assigns,  shall  not  well 
and  duly  observe  and  perform  the  covenants  and  agreements  heroin 
contained  for  building  upon  the  said  piece  or  parcel  of  ground  hereby 
agreed  to  be  demised,  within  the  several  periods  and  according  to  the 
stipulations  hereinbefore  mentioned,  or  any  other  the  covenants  and 
agreements  hereinbefore  contained  on  his  and  their  parts,  then  and 
in  any  or  either  of  the  said  cases,  it  shall  be  lawful  for  the  said  A.B., 
his  heirs  or  assigns,  to  re-enter  upon,   hold  and  enjoy  the  said 
premises  hereby  agreed  to  be  demised,  or  such  part  thereof  as  shall 
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remain  imdomised,  freed  and  absdutely  disofaarged  from  theee 
presents,  and  all  right  and  interest  whatsoever  of  the  said  C.  D.,  his 
executors,  admloistrators,  or  assigns,  at  law  or  in  equily,  under  and 
by  virtae  of  the  same,  it  being  the  true  intent  and  meaning  of  the 
parties  to  these  presents,  that  in  any  of  such  cases  as  aforesaid,  the 
said  A.B.,  his  heirs  or  assigns,  shall,  at  his  or  their  option,  have  fall 
power  to  determine  and  make  void  this  agreement,  both  at  law  and 
in  equity*  without  prejudice  to  ike  reoovery  of  any  arrears  of  such 
yearly  rent  or  sum  of  money,  rents  or  sums  of  money,  which  shall 
remain  due  and  unsatisfied :  And  further,  that  the  said  A.  B.,  his 
heirs  or  assigns,  shall  not  be  bound  or  obliged  to  grant  any  such 
lease  or  leases  as  aforesaid,  until  all  arrears  of  the  said  yearly  rent 
or  sum  of  money,  rents  or  sums  of  money,  hereinbefore  covenanted 
and  agreed  to  be  paid  in  the  meantime,  shall  be  fully  paid  and 
satisfied  up  to  the  granting  of  such  lease  or  leases,  or  up  to  the 
quarter-day  of  payment  next  preceding  the  granting  of  such  lease  or 
leases  respectively,  if  the  same  shall  be  executed  before  the  last  day 
of  the  current  quarter  (a).     And  it  is  hereby  lastly  declared  and 


(a)  Variation :— **  And  the  said  A.  B. 
doth  hcTchy  further,  for  himself,  his  hein, 
execators,  administrators,  and  assigns, 
covenant  with  the  ssid  C.  D.,  his  ex- 
ecutors, administrators,  and  assigns,  to 
advaace  and  lend  to  him  or  them,  from 
time  to  time,  such  sum  or  sums  of  money, 
(in  the  whole  not  exceeding  £ — ,)  for 
and  towards  the  completion  and  finishing, 
and  rendering  fit  for  habitation,  the  said 
messuages  or  tenements  and  premises, 
when  and  as  the  surreyor  for  the  time 
being  of  the  said  A.  B.,  his  heirs  or 
assigns,  shall  by  writing  under  liis  hand 
certify  that  the  said  C.  D.,  his  executors, 
administmtors,  or  assigns,  is  or  are  en- 
titled to  call  for  such  advances.  And  the 
said  C.  D.  doth  hereby  further,  for  him- 
self, his  heirs,  executors,  administrators, 
and  assigns,  covenant  with  the  said  A.  B., 
his  heirs,  executors,  administrators,  and 
assigns,  well  and  truly  to  pay  such  ad- 
vance or  advances,  with  interest  for  the 
same  respectively  at  and  after  the  rate  of 
bl.  per  cent,  per  annum  from  the  day  or 
days  on  which  such  sum  or  sums  respec- 
tively shall  be  advanced  and  paid  as 
aforesaid,  on  or  before   the  —  day 

of .     And  further,  that,  until  such 

advance   or    advances    and    interest    as 
aforesaid  respectively  shall  be  paid  and 


discharged,  the  said  sum  or  sums  and 
interest  respectively,  or  such  part  or  parts 
thereof  respectively  as  sImII  remain  oa- 
paid,  shall  be  a  charge  upon  the  said 
messuages  or  tenements  and  premises  in- 
tended to  be  demised  as  aforesaid,  from 
the  time  or  respective  times  on  which 
the  same  shall  be  advanced  as  aforesaid. 
And  further,  that  these  presents,  and  the 
duplicate  thereof,  shall  for  that  purpose 
be  deposited   with  the  said  A.  B.,  his 
heirs  and  assigns,  until  the  whole  of  the 
said  sums  and  interest  respectively  shall 
be  paid  and  satisfied.     And  further,  that 
he   the    sud   CD.,  his  executors,  ad- 
ministrators, and  assigns,  and  all  other 
necessary  parties  whosoever,  shall  fross 
time  to  time  and  at  all  times  heresAer, 
until  payment  of  all  such  sum  or  sums  ss 
aforesaid,  and  interest  thereof  respectively, 
upon  the  request  of  the  said  A.  B.,  ^ 
heirs,  executors,  administrators,  or  assigns^ 
and  at  the  costs  and  charges  of  the  ssid 
C.  D.,  his  executors,  administrators,  and 
assigns,  make,  do,  and  execute,  or  concur 
in,  all  needful  and  necessary  acts,  deedSi 
oonveyanoes,  and  assuntaces  wbatsoefer, 
as  the  said  A.  B.,  his  heirs,  execQtois» 
administrators,  or  assigns,  or  his  or  tbeir 
counsel  in  the  law,  shall  advise  and  require^ 
for  the  better  and  man  eflbctnally  cbsqfin| 
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agreed,  tliat  this  agreement  shall  not,  nor  shall  anything  herein 
contained,  operate,  or  be  deemed  or  construed  to  operate,  as  an 
actual  or  present  demise  of  the  said  premises,  or  any  part  thereof, 
or  to  giye  to  the  said  C.  B.,  his  executors,  administrators,  or  assigns, 
any  legal  estate  or  interest  therein,  or  any  part  thereof,  until  the  lease 
or  leases  respectively  hereby  provided  for  shall  be  actually  executed  (b). 
In  witness  whereof  the  said  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals  the  day  and  year  first  above  written. 
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Agreement  for  the  Grant  of  a  Lease  by  the  Mayor  and  Com- 
monalty and  Citizens  of  the  City  of  London  and  the  Wardens 
and  Commonalty  of  the  Mystery  of  Mercers  qfthe  City  of  Lon- 
don to  the  Corporation  of  the Assurance  Company  ^  of  cer- 
tain parts  of  the  (then  intended)  New  Boyal  Exchange  ;  with 
Provisions  adapted  to  that  pecidiar  Property  (c).  

THIS  INDENTURE,  made  the day  of ,  in  the  year  partiw. 

of  our  Lord  1844,  Between  the  Mayor  and  Commonalty  and  Citizens 
of  the  City  of  London,  of  the  first  part ;  the  Wardens  and  Com- 
monalty of  the  Mystery  of  Mercers  of  the  City  of  London,  of  the 

second  part ;  and  the  Corporation  of  the Assurance  Company  of 

the  third  part.      Whereas  the  said  Mayor  and  Commonalty  and  Radub. 
Citizens,  and  the  said  Wardens  and  Commonalty  of  the  Mystery  of 

Mercers,  have  agreed  with  the  said  Corporation  of  the Assurance 

Company  to  grant  them  a  lease  of  the  rooms,  offices,  apartments, 
and  premises  hereinafter  described  in  the  new  Royal  Exchange, 
when  the  same  shall  be  erected  and  complete,  for  the  term  of  ■ 
years  from  the  time  when  the  said  Corporation  of  the  —  Assurance 
Company  shall  be  put  into  possession  of  the  premises  so  to  be  de- 
mised, at  the  clear  yearly  rent  of  £  ,  payable  in  equal  moieties 
to  the  said  Mayor  and  Commonalty  and  Citizens,  and  the  said 
Wardens  and  Commonalty  of  the  Mystery  of  Mercers,  under  and 
subject  to  the   covenants,  provisions,  conditions,  and    agreements 

hereinafter  mentioned :    And  the  said  Corporation  of  the  

Assurance  Company  have  agreed  to  accept  and  take  such  Lease. 


the  said  messnages  or  tenements  and 
premises  with  the  payment  of  such  snm 
or  sums  of  money  and  interest  thereof 
respectiTely  as  afoieflaid. 

(&)  This  clause  will  prevent  the  iastru- 


ment,  though  under  seal,  from  operating 
as  a  lease;  see  p.  645  of  this  volume, 
note  (/). 

(c)  As  to  leases  by  Mnnieipal  Corpora- 
tions, see  ante,  vol«  I,  p.  312. 
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Testatum. 

CoTenant,  with- 
in — ^,  after 
BxeihaDgs  built, 


to  grant  leases  of 
oerUln  apart- 
ments thiTein, 


Kow  THIS  Indenture  Witnesseth,  that  the  said  Mayor  and  Common- 
alty and  Citizens  of  the  City  of  London,  and  the  said  Wardens  and 
Commonalty  of  the  Mystery  of  Mercers,  for  themselyes,  and  their 
respectiye  successors  and  assigns,  do  herehy  covenant  ¥rith  the  said 
Corporation  of  the  —  Assurance  Company,  their  successors  and 
assigns,  in  manner  following ;  that  is  to  say.  That  they  the  said 
Mayor  and  Commonalty  and  Citizens,  and  the  said  Wardens  and 
Commonalty  of  the  Mystery  of  Mercers,  and  their  successors  and 
assigns,  will,  within  three  calendar  months  after  the  said  new 
Royal  Exchange  shall  be  built,  and  the  premises  hereby  agreed 
to  be  demised  shall  be  completed  and  rendered  fit  for  occupation, 
at  the  costs  and  charges  of  the  same  Corporation,  grrant  and  exe- 
cute unto  the  said  Corporation  of  the  Assurance  Company, 

and  their  successors,  a  valid  and  effectual  Lease  and  Demise  of 
All  those  several  rooms,  offices,  and  apartments  delineated  and 
coloured  brown  in  the  plan  hereunto  annexed,  which  are  intended  to 
form  part  of  the  one  pair  design  of  the  —  front  and  ■  angle  of 

the  new  Royal  Exchange  now  erecting,  and  abutting  southward  on 
Comhill ;  And  also  all  those  several  rooms  above  the  same,  together 
with  the  entrance  and  staircase  to  the  said  rooms,  offices  and  apart- 
and  cellars  under;  ments  from  Comhill  aforesaid  ;  And  also  all  those  vaults  and  cellars 

under  and  near  to  the  said  entrance,  as  the  same  are  delineated  and 
described  in  the  said  plan ;  Together  also  with  all  lights,  ease- 
ments, ways,  passages,  privileges,  commodities,  and  appurtenances 
to  the  said  rooms,  offices,  apartments,  and  premises  belonging  or 
therewith  to  be  used,  held,  or  enjoyed  :  To  hold  the  said  several 
rooms,  offices,  apartments,  entrance,  staircase,  vaulto,  cellars,  and 
premises,  with  the  appurtenances  thereunto  respectively  belonging 

and  appertaining,  unto  the  said  Corporation  of  the Assurance 

Company,  their  successors  and  assigns,  for  the  term  of years,  to 

be  computed  from  the  day  whereon  possession  of  the  premises  so  to 

be  demised  shall  be  delivered  to  the  said  Corporation  <^  the 

Assurance  Company:  Yielding  and  paying  therefor  yearly  during 
the  said  term,  unto  the  said  Mayor  and  Commonalty  and  Citizens, 
their  successors  or  assigns,  by  the  hands  of  the  Chamberlain  of  the 
City  of  London  for  the  time  being,  or  other  their  lawful  attorney  in 

that  behalf  deputed,  the  rent  or  sum  of  £ ,  of  lawful  money  of 

Great  Britain  ;  and  yielding  and  paying  therefor  yearly  during  the 
said  term  imto  the  said  Wardens  and  Conmionalty  of  the  Mystery  of 
Mercers,  their  successors  or  assigns,  by  the  hands  of  the  Renter  Warden 
of  the  said  Company  of  Mercers  for  the  time  being,  or  other  their  lawful 
payable  qoar-       Attorney,  the  yearly  rent  of  £         ,  of  like  lawful  money ;  the  ssid 

yearly  rents  or  sums  of  money  to  be  respectively  reserved  and  made 


with  eaaements, 
ftc. 


Habendum. 


Reddendum 
rent  in  moieties. 


flnt  pAjmoit. 
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payable  quarterly,  without  any  deduction  for  present  or  future  taxes,  6.  aoree- 
rates,  or  impositions,  except  the  tax  on  property,  on  the  25th  day  of  mbnt  for 
March,  the  24th  day  of  June,  the  29th  day  of  September,  and  the      ^^^^^'  ^^ 

PART  fW 

25th  day  of  December,  in  every  year,  in  equal  portions  ;  And  the  iutevded 
first  payment  of  each  of  the  said  rents  or  sums  of  money,  or  such  a  exchange. 
proportion  thereof  as  shall  accrue  between  the  period  of  giving  pos- 
session and  such  of  the  said  quarterly  days  as  shall  next  happen,  as 
the  case  may  be,  to  be  made  on  such  one  of  the  said  quarterly  days 
as  shall  first  happen  after  the  commencement  of  the  said  term, 
and  possession  ffiven  as  aforesaid.     Akd  it  is  hereby  agreed  and  de-  Leue,  when 

,  .*     o  gnuitad,  to  oon- 

clared  by  and  between  the  said  parties  hereto,  that  the  Lease  to  be  tain 
granted  in  pursuance  of  these  presents  shall  contain  the  several  cove- 
nants,   clauses,  provisoes  and   agreements  hereinafter  mentioned, 

(that  is  to  say).  Covenants  on  the  part  of  the  Corporation  of  the STtopJ^S^r' 

Assurance  Company,  their  successors  and  assigns,  to  pay  unto  the 
said  Mayor  and  Commonalty  and  Citizens,   their    successors   and 

assigns,  the  said  yearly  rent  of  £ to  be  thereby  reserved  to 

them  ;  and  to  the  said  Wardens  and  Commonalty  of  the  Mystery  of 

Mercers,  their  successors  and  assigns,  the  said  yearly  rent  of  £ 

to  be  reserved  to  them,  clear  of  all  taxes,  rates,  and  impositions, 

except  the  tax  on  property,  in  the  manner  and  on  the  days  appointed 

for  the  payment  thereof  respectively  ;  And  also  during  the  said  term  uidteies; 

to  pay  all  the  taxes,  rates,  and  impositions,  thenceforth  and  during 

the  said  term  to  be  charged,  assessed,  or  imposed  upon  the  said 

premises,  or  for  or  in  respect  of  the  same  ;  Not  to  assign,  demise,  or  not  to  aMkn  or 

part  with  the  said  premises,  or  the  possession  thereof,  or  any  part  Uceuw; 

thereof,  to  any  person  or  persons  for  all  or  any  part  of  the  said  term, 

without  the  license  of  the  Committee  for  the  time  being  of  the  said 

Mayor  and  Commonalty  and  Citizens,  and  Wardens  and  Commonalty, 

conmionly  known  by  the  name  of  the  Gresham  Committee,   such 

license  to  be  certified  in  writing  under  the  hand  of  the  Clerk  for  the 

time  being  of  the  said  Committee ;  Akd  that  all  imder-leases  and  tiuitMtigiiiiMiiti, 

1*1  itf'int.j  ^^  lluUl  bo  pre- 

assignments  of  the  said  premises,  or  any  part  thereof,  shall  be  drawn  pared  hj  ci«rk  of 

and  engrossed  by  the  Clerk  of  the  said  Committee,  for  which  he  mittoo; 

shall  be  allowed  the  customary  charges  by  the  person  or  persons 

requiring  the  same ;   Not  to  alter  in  any  manner  any  part  of  the  nortoaUvpra- 

walls,  floors,  doors,  partitions,  or  architectural  decorations  or  finish-  ' 

ings,  as  they  may  be  described  and  delineated  in  the  plan  to  be 

annexed  to  the  said  lease ;  nor  erect  or  set  up  any  stove  in  the  said  nor  let  ap  itore 

premises  at  any  time  during  the  said  temi^^  without  the  previous  ••"^' 

consent  in  writing  of  the  said  Committee,  testified  in  like  manner  as 

the  license  for  assigning  or  demising ;  Not  to  exercise  or  cany  on,   nor  tunj  on 

or  permit  to  be  exercised  or  carried  on,  any  art,  trade,  or  busmess,  or 


LEASE  OF 
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INTENDED 
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6.  AGBEE-     profeBsioiiy  (except  as  hereinafter  mentioned,)  in  or  upon  the  said 
lONT  FOR     premises,  or  any  part  thereof ;  but  that  the  same  shall  be  used  for 
transacting  the  affairs  and  businesses  of  the  said  Corporation  of  the 

Assurance  Company  under  their  several  Charters  and  Acts 

BXCHANOE.     of  Parliament  in  that  behalf,  without  the  previous  consent  in  writing 

of  the  said  Committee,  testified  in  like  manner  as  the  license  for 

to  paint  intnnai    assiiminir  or  demising  ;  That  the  said  lessees  shall  and  will,  at  their 

workonceewy  ^  f    i  .  j      •         ^i. 

MTtn  jmn.         own  proper  costs  and  charges,  once  m  every  seven  years  dunng  the 

said  term,  paint,  in  a  good  and  workmanlike  manner,  twice  over,  in 
good  oQ  colours,  all  the  internal  wood,  stone,  or  iron  work,  of  or 
belonging  to  the  said  rooms,  offices,  apartments,  and  premises,  previ- 
ously painted;  and  also  paint  and  clean  the  entrance  and  staircase  to 
the  said  rooms,  offices,  apartments,  and  premises  which  had  been 
painted  on  or  previously  to  the  possession  of  the  said  premises  being 
Gmiuun  Com-     given  or  delivered  (damage  by  fire  excepted) :  That  the  said  Gresham 
emy  thmyeMi    Committee  shall,  once  in  everjr  three  years  during  the  said  term,  cause 
^^^'      to  be  painted,  varnished,  and  repaired,  in  a  good  and  workmanlike 
manner,  all  the  external  wood,  stone,  and  iron-work,  of  or  belonging 
to  the  said  rooms,  offices,  apartments,  and  premises,  which  shall 
have  been  previously  painted  or  varnished,  on  or  prior  to  the  posses- 
sion of  the  said  premises  being  given  or  delivered  as  aforesaid  :  Amo 
the  said  Gresham  Committee,  their  workmen  and  servants,  shall,  at 
proper  and  convenient  times  in  the  daytime,  have  free  acceas,  egress, 
and  regress,  in  painting,  or  causing  to  be  painted,  the  external  part 
of  the  said  rooms,  offices,  apartments,  and  premises,  as  aforesaid;  and 
that  the  said  lessees  shall  repay  to  the  said  Gresham  Committee  the 
reasonable  charges  and  expenses  to  be  incurred  by  ihem  in  painting, 
or  causing  to  be  painted,  the  external  part  of  the  said  rooms,  offices, 
apartments,  and  premisesi  as  aforesaid,  the  amount  to  be  determined 
and  certified  under  the  hand  of  the  architect  of  the  said  Committee  for 


not  to       the  time  beinir :  That  the  said  lessees  shall  not  in  any  manner  alter 

•Iter  cbaneter  or  ., 

ooiowof  outddt    or  change  the  character  or  colour  of  the  external  part  of  the  said 

of  BzgIuuim  I  . 

new  Royal  Exchange,  or  any  part  thereof,  or  any  external  painting  or 
norsetnpnotioo-  other  finishings  to  the  Said  bmldings :  Nor  shall,nor  will  the  said  lessees 

affix,  place,  or  set  up,  any  notice-boards,  or  notices,  or  writings  of  any 
description  whatever,  on  the  external  part  of  the  said  new  Royal 
EzMptiona;  Exchange,  or  of  the  said  rooms,  offices,  apartments,  and  premises,  or 
any  part  thereof ;  except  that  the  said  lessees  shall  be  at  liberty  to 
affix,  place,  or  set  up,  any  plates,  notices,  or  writing,  on  the  outer 
door  of  the  stairs  or  approach  to  the  said  rooms  and  premises,  and  on 
the  entrance  of  the  stairs  within  the  said  door,  and  also  on  the 
windows  of  the  said  rooms,  offices,  apartments,  and  premises,  in  the 
inside  thereof,  and  on  the  doors  of  the  said  rooms,  offices,  apartments, 
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and  premises :  To  repair,  at  their  own  proper  costs  and  charges,  the  6.  aqkee- 

said  rooms,  offices,  apartments,  and  premises,  and  the  roof  of  the  said  ment  for 

premises,  and  the  leads  and  windows  belonging  to  and  over  the  same  i^ase  of 

premises,  and  all  other  parts  of  the  premises  hereby  agreed  to  be  ^^^^  ^^ 

demised,  from  time  to  time,  when  and  as  often  as  any  need  shaU  be  exchange 


tonpalrpra- 


and  require,  under  the  inspection  of  the  said  Committee's  surveyor  for 
the  time  being,  damage  by  or  by  means  of  fire  only  excepted :  Akd  m£S^K^i!midB, 
at  the  end  of  the  said  term,  or  other  sooner  determination  of  the  said  !^diMT«TO-'     ' 
intended  lease,  which  shall  first  happen,  to  surrencler  and  yield  up  the  JJ^  •»  end  of 
said  premises,  with  their  and  every  of  their  appurtenances,  well  and 
sufficiently  repaired,  supported,  maintained,  sustained,  painted,  glased, 
leaded,   and  amended,  unto  the  said  Mayor  and  Commonalty  and 
Citizens,  and  Wardens  and  Commonalty,  together  with  aU  doors,  locks, 
keys,  cornices,  shelves,  chimney-pieces,  partitions,  wainscots,  and  such 
other  things  as  at  the  time  of  granting  such  lease,  or  at  any  time 
thereafter  during  the  said  term,  shaU  be  set  up  and  fixed  to  the  said 
premises  (except  such  fixtures  as  are  denominated  tenant's  fixtures, 
for  the  purposes  of  business  or  otherwise),  good,  safe,  whole,  and 
undefaced  (reasonable  use  and  wearing  thereof  in  the  meantime,  and 
damage  by  or  by  means  of  fire  only  excepted) :  AjfSO  a  covenant  that  with  pow«r  to 
it  shall  be  lawful  for  the  said  Mayor  and  Commonalty  and  Citizens,  to  lee  itat*  of ' 
and  the  said  Wardens  and  Commonalty,  their  several  successors  and  '*'^'*^' 
assigns,  or  any  of  them,  together  with  their  officers,  servants,  and 
workmen,  or  any  of  them,  once  in  every  year,  or  oftener  if  they  shall 
think  good,  in  the  day-time,  to  enter  and  come  into  and  upon  the  said 
premises,  and  into  every  or  any  part  thereof,  there  to  view,  search, 
and  see  the  state  of  the  reparations  of  the  premises,  and  of  the  roof 
of  the  said  rooms,  and  the  lead,  glass,  windows,  and  other  the  pre- 
mises, and  of  the  decays,  defaults,  or  wants  of  reparation  which  shall 
from  time  to  time  be  then  and  there  found,  to  leave  notice  in  writing 

upon  the  said  premises  for  the  said  Corporation  of  the Assurance 

Company,  their  successors  or  assigns,  to  repair  and  amend  the  same 

as  aforesaid  :  And  that  the  sud  Corporation  of  the Assurance  and  covaumt  to 

Company,  their  successors  or  assigns,  shall  and  will,  from  time  to  ton^tosT^'^ 

time,  well  and  sufficiently  amend  all  such  defaults  and  decays  as 

aforesaid,  within  the  space  of  three  calendar  months  next  after  notice 

in  writing  shall  have  been  so  given  or  left,  damage  by  or  by  means  of 

fire  as  aforesaid  only  excepted :  And  a  covenant  that  in  case  any  and  to  x«f«r  dii- 

dispute  shall  happen  between  the  said  Corporation  of  the  — — »  committee; 

Assurance  Company,  their  successors  and  assigns,  and  any  other 

tenant  or  tenants  of  the  said  Mayor  and  Commonalty  and  Citizens, 

and  Wardens  and  Commonalty,  or  their  several  successors  or  assigns, 

relating  to  any  alleged  annoyance  or  nuisance,  or  any  partition  or 
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and  oovaiumt  by 
leiaees  to  provide 
hand  flra-englii*, 
uidbuckoto; 


and  to  insun 
a^jainsk  flra  fai 
names  of  leason ; 


to  deliter  polidei 
to  cleric  of  Com- 
mlttoe; 


withadedantSon 
bj  lesson  to  ex- 
pend iasoranoe 
moniefl  In  ra- 
P"l«; 


and  that  unless 
rnwin  made 
within  twelve 
months. 


encroachment  in,  upon,  or  about  the  said  premises,  or  relating  to  the 
watching  or  warding  of  the  Royal  Exchange,  or  opening  or  shutting 
the  doors  of  the  said  Royal  Exchange,  then  the  said  Corporation  of 

the  Assurance  Company,  their  successors  and  assigns,  shall 

abide  by  and  keep  the  award  or  directions  of  the  said  Committee  for 
the  time  being  regarding  any  such  dispute :  Also  a  covenant  that 
the  said  Corporation  of  the  Assurance  Company,  their  suc- 
cessors and  assigns,  shall  and  will,  at  their  own  proper  costs  and 
charges,  provide  a  hand-engine,  with  leather  pipes  or  trunks  of  a 
sufficient  length,  and  four  dozen  of  leather  buckets,  and  keep  the 
said  engine,  leather  pipes,  and  buckets,  from  time  to  time  during  the 
said  term,  in  good  and  sufficient  repair,  in,  or  upon,  or  near  the  said 
premises,  or  within  or  upon  some  convenient  place  of  the  said 
Exchange,  the  better  to  extinguish  any  fire,  and  prevent  or  lessen 
any  damage  that  may  happen  to  the  said  premises  by  fire,  during  the 

said  term  :  And  also  a  covenant  that  the  said  Corporation  of  the 

Assurance  Company,  their  successors  or  assigns,  will  insure,  for  the  term 
of  seven  years,  and  so  in  like  manner  from  time  to  time  during  the 
term  thereby  granted,  insure  and  keep  insured  the  said  premises,  in  the 
names  or  style  of  the  said  Mayor  and  Commonalty  and  Citizens,  and 
Wardens  and  Commonalty  of  the  Mystery  of  Mercers,  their  several 
successors  or  assigns,  against  loss  or  damage  by  fire,  in  the  office  of 

the  Assurance  Company,  in  such  sum  of  money  as  may  be 

determined  by  the  architect  of  the  said  Committee  for  the  time  being, 

not  exceeding  the  sum  of  £ ,  and  from  time  to  time  deliver  to 

the  clerk  for  the  time  being  of  the  said  Committee  the  policy  or 
policies,  or  instruments  of  such  insurance,  and  receipts  for  the 
premium  and  duty  payable  in  respect  thereof;  with  a  declara- 
tion, covenant,  and  agreement,  on  the  part  of  the  lessors,  that 
the  said  Mayor  and  Commonalty  and  Citizens,  and  the  said  War- 
dens and  Commonalty  of  the  Mystery  of  Mercers,  shall,  from  time 
to  time,  when  and  as  often  as  the  said  premises  so  to  be  demised, 
or  any  part  thereof,  shall  be  burnt  down,  damaged,  or  injured 
by  or  by  means  of  fire,  lay  out  and  expend  the  sum  or  sums  of 
money  to  be  recovered  or  received  upon  or  by  virtue  of  such  policy 
or  policies  of  insurance  so  to  be  effected  as  aforesaid,  in  the  rebuild- 
ing, repairing,  and  reinstating,  or  making  good,  as  the  case  may  be, 
of  the  said  demised  premises,  or  such  part  or  parts  thereof  as  shall 
from  time  to  time  be  so  destroyed,  injured,  or  damaged  by  fire  as 
aforesaid,  so  as  to  render  the  same  premises  in  every  respect  fit  for 
habitation  and  use  as  aforesaid ;  with  a  proviso  and  agreement,  that  in 
case  the  said  premises  shall  not  be  substantially  rebuilt,  reinstated, 
and  rendered  fit  for  use  and  habitation  as  aforesaid,  within  twelve 
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calendar  months  next  after  such  damage  or  destruction  of  the  said  6.  agree- 
premises,  or  any  part  thereof,  hy  fire,  shall  have  happened  as  afore-  ment  fob 
said,  then  and  in  that  case  the  said  seyeral  hereinhefore-mentioned      ^^^b  of 

PAET  OF 

rents  or  sums  of  £ and  £ ,  to  be  reserved  in  and  by  such      intended 

lease,  and  thereby  made  payable,  and  covenanted  to  be  paid  as  afore-     exchange. 
said,  and  each  and  every  of  them  respectively,  shall  cease  at  the 
expiration  of  such  twelve  calendar  months  next  after  such  destruction 
or  damage  of  the  said  premises,  or  any  part  thereof,  by  or  by  means 
of  fire  as  aforesaid,  and  not  again  be  demanded,  or  become  or  be 
paid,  or  payable,  or  recoverable,  under  or  by  virtue  of  such  lease,  or 
otherwise,   until  the  same  premises   shall  be  rebuilt,   reinstated,  tiu  pmniies  rein- 
repaired,  and  made  fit  for  use  and  habitation,  and  the  said  Corpora-  * 
tion  of  the Assurance  Company  shall  have  been  put  in  posses- 
sion of  the  same  premises,  when  the  said  yearly  rents  shall  again 
recommence,  and  from  thenceforth,  and  during  the  residue  of  the 
term,  be  paid  and  payable  according  to  the  reservation  thereof  respec- 
tively, and  the  true  intent  and  meaning  of  such  lease,  anything  therein 
contained  to  the  contrary  notwithstandinfi: :  And  also  a  covenant  that  andaeoToiaiit 
the  said  Gresham  Committee  shall  be  at  liberty  to  open  and  close  the  commiUM  may 

^1      ■  .      .      1  ■■  «        1    A        1        open  and  doM 

entrances  to  the  mner  or  prmcipal  area  to  be  appropnated  for  the  entmnota  to  Ex. 
use  of  merchants  and  others  in  the  said  Royal  Exchange,  at  such 
time  or  times  as  they  shall  direct  or  appoint  (&) ;  And  a  proviso  also,  andpiwiMforre- 
that  if  the  said  yearly  rents  in  the  said  intended  lease  to  be  reserved,  ra  nonpayment ' 
or  either  of  them,  or  any  part  thereof  respectively  (except  as  aforesaid,   **  '*"      ' ' 
and  as  hereinafter  mentioned,)  shall  be  unpaid  for  twenty-one  days 
next  after  any  of  the  days  on  which  the  same  ought  to  be  paid  (the 
same  being  lawfully  demanded),  or  if  the  said  Corporation  of  the 

Assurance   Company,  their  successors  or  assigns,  shall  not 

well  and  truly  observe  and  keep  all  the  covenants  and  agreements 
in  the  said  lease  to  be  contained,  and  which  on  their  part  ought 
to  be  observed  and  kept,  then  and  in  either  of  the  said  cases  it 
shall  be  lawful  for  the  said  Mayor  and  Commonalty  and  Citizens, 
their  successors  and  assigns,  and  also  for  the  said  Wardens  and 
Commonalty  of  the  Mystery  of  Mercers,  their  successors  and 
assigns,  to  enter  into  the  said  premises,  or  any  part  thereof, 
in  the  name  of  the  whole,  and  the  same  to  repossess,  as  in  their 
former  estate  :  And  also  a  covenant  by  and  on  the  part  of  the  said  ud  covenant  iv 
Mayor  and  Commonalty  and  Citizens,  as  to  the  one  imdivided  moiety  luder  part  of  pro- 
of the  said  premises,  but  not  further,  and  by  and  on  the  part  of  the       **' 

(6)  And  also,  tbat  the  nid  Gresbam      Exchange  at  sncb  time  or  times  aa  may 
Committee  shall  be  at  liberty  to  open  and     seem  to  them  expedient  or  convenient, 
close  the  external  gates  of  the  said  Royal 
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6.  AGREE- 
MENT FOR 
LEASE  OF 
PART  OF 
INTENDED 
EZGHANOE. 


on  defAult,  rent 
to  be  snipended 
till  preniisM  safe; 


And  clause  for 
lesaee'i  quiet  en* 
Joyment. 


Covenant  by  les- 
Beet  to  accept 
leaae; 


said  Wardens  and  Commonaltj,  as  to  the  other  nndmded  moie^  of 
the  said  premiBes,  but  not  further,  that  they  the  said  Mayor 
and  Commonalty  and  CitizenB,  and  Wardens  and  Commonalty,  and 
their  several  successors  and  assigns,  shall  and  wDl  during  the 
said  term,  at  their  or  some  or  one  of  their  costs  and  charges, 
repair,  sustain,  uphold,  and  support  the  under  part  of  the  main 
building  of  that  part  of  the  Royal  Exchange  oyer  which  the  said 
premises  hereby  agreed  to  be  demised  are  or  may  be  built;  with  a 
proviso,  that  in  the  event  of  the  said  hereby  agreed  to  be  demised 
premises  becoming  or  being  rendered  dangerous  and  unsafe  or  unfit 
for  use,  by  reason  of  any  breach  in  the  said  last-mentioned  covenant, 
on  the  part  of  the  lessors,  then  and  in  that  case  the  payment  of  the 

said  yearly  rents  of  £ and  £ hej^einbefore  mentioned  and 

agreed  to  be  reserved  and  paid  as  aforesaid,  shall  thereupon  cease, 
and  from  thenceforth  be  suspended  and  continue  to  be  suspended, 
until  the  said  premises  hereby  agreed  to  be  demised  shall  be  restored, 
reinstated,  and  rebuilt  (if  necessary),  and  rendered  fit  for  the  use  and 

occupation  of  the  said  Corporation  of  the Assurance  Company, 

when  the  said  rents  shall  thereupon  recommence  and  again  become 
and  be  payable,  and  so  continue,  subject  as  aforesaid,  daring  the 

residue  of  the  said  term :  And  that  the  said  Corporation  of  the 

Assurance  Company,  their  successors  and  assigns,  paying  the  said 
yearly  rents  aforesaid,  and  observing  and  performing  the  covenants, 
provisoes,  conditions,  and  agreements  hereinbefore  mentioned,  and 
in  the  said  intended  lease  to  be  contained,  on  the  part  of  the  said 
Corporation  to  be  observed  and  performed,  shall  and  may  peaceably 
and  quietly  have,  hold,  occupy,  possess,  and  enjoy  the  said  premiseB, 
with  the  appurtenances,  without  any  the  lawful  let,  suit,  trouble, 
eviction,  interruption,  or  disturbance  of  them  the  said  Mayor  and 
Commonalty  and  Citizens,  or  of  the  said  Wardens  and  Commonalty, 
or  their  several  successors  or  assigns,  or  any  or  either  of  them,  or  of, 
from,  or  by  any  other  person  or  persons  by  their  means,  right,  title, 
interest,  or  procurement,  during  the  said  term  :  Akd  this  Indenturb 
FURTHER  WITNESSETH,  tiiat  the  Said  Corporation  of  the  As- 
surance company  Do  hereby  covenant  with  the  said  Mayor  and  Com- 
monalty and  Citizens,  and  the  said  Wardens  and  Commonalty,  and 
their  respective  successors  and  assigns,  that  they  the  said  Corporation 

of  the Assurance  Company,  their  successors  and  assigns,  shall 

and  will  accept  and  take  the  lease  hereinbefore  mentioned  and 
agreed  to  be  granted  to  them  by  the  said  Mayor  and  Commonalty 
and  Citizens,  and  Wardens  and  Commonalty,  in  pursuance  of  these 
presents,  with  such  several  covenants,  clauses,  provisoes,  declarations, 
and  agreements,  as  are  hereinbefore  mentioned  and  agreed  to  be 
contained  and  inserted  therein  ;  And  also  shall  and  will  execute  a 
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counterpart  of  such  lease ;  such  lease  and  counterpart  to  be  pre- 
pared  by  the  Clerk    for    the  time  being   of  the   said   Gresham 

Committee,  at  the  expense  of  the  said  Corporation  of  the 

A9surance  Company,  and  deliyer  such  counterpart  lease  to  the  said 
Mayor  and  Commonalty  and  Citizens,  and  Wardens  and  Commonalty, 
or  whom  they  shall  nominate  or  appoint  for  that  purpose  ;  the 
costs  of  this  agreement  and  counterpart  thereof  to  be  paid  by  the 
lessees.     In  whness,  &c. 


6.  AGREE- 
MENT FOR 
LEASE  OF 
PART  OP 
INTENDED 
EXCHANGE. 

to  ozecate  coan- 
terpart; 
andpoy  «zpeBM 
thereof  and  of  this 
mxtemmU 


VIL 


7.  LEASE  OF 
COFFEE- 
HOUSE IN 
LONDON. 


Lease  of  a  Coffee-house  in  London  (c),  Mi/nder  a  Power,  the  Lessee 
co^^enanting  to  pay  Bent,  Bates,  and  Taxes;  to  Bepair;  to  Paint 
the  inside  every  Seven,  and  the  outside  of  the  Premises  every 
Four  Years ;  not  to  Assign  without  License;  not  to  carry  on  cer- 
tain Trades;  and  to  Insure.  Proviso  for  Lessor^s  re-entry  on  Non- 
payment of  Bent;  and  Covenant /or  Lessee's  quiet  Possession, 

THIS  INDENTURE,  made  the day  of ,  18—,  Between  Pwuet. 

the  Right  Hon.  Jacob  Earl  of  R.,  of  the  one  part,  and  J.  E.,  of , 

in  the  parish  of ,  in  the  county  of  — — ,  victualler,  of  the  other 

part,  WITNESSETH,  That  in  consideration  of  the  costs  [and  charges]   Teitotam. 
which  the  said  J.  E.  hath  been  at  in  repairing  the  messuage  or  Considenttoii. 
tenement  hereinafter  demised,  and  also  in  consideration  of  the  sur- 
render of  a  certain  indenture  of  lease  of  the  premises  hereinafter 

demised,  bearing  date  on  or  about  the day  of  ,  18 — ,  and 

made  [or  expressed  to  be  made]  between  the  said  Jacob  Earl  of  R. 
of  the  one  part,  and  the  said  J.  E.  of  the  other  part,  [to  the  intent 
that  the  same  may  be  cancelled  and  made  void,]  And  also  in  consi- 
deration of  the  rent,  coYenants,  and  agreements  hereinafter  reserved 
and  contained,  and  on  the  part  of  the  said  J.  E.,  his  executors, 
administrators,  and  assigns,  to  be  paid,  kept,  done,  and  per- 
formed. He  the  said  Jacob  Earl  of  R.,  in  pursuance  and  exercise  of 
all  and  every  power  and  powers  him  thereto  enabling,  Doth  by  these  Demiie. 
presents  demise  and  lease  unto  the  said  J.  E.,  his  executors,  admi- 
nistrators, and  assigns  (such  assigns  being  with  the  license  herein- 
after mentioned)  (d),  All  that  messuage  or  tenement  situate  and  being  Pvceif . 


(c)  This  precedent,  including  the  purls 
within  bnckets,  is  a  specimen  of  the  kn- 
gnage  heretofore  ordinarily  used  for  a 
lease  of  this  description.  The  bracketed 
parts,  however,  may  be  rejected  without 
sacrifice  either  of  useful  matter  or  tech- 
nical propriety.  It  is  probable  that  the 
pruiiing-knife  might  be  more  freely  used, 
but  it  is  doubtful  whether  the  saving  of 

X  X 


length  would  compensate  for  the  loss  of 
style. 

((I)  This  qualification  of  assigns  is  un- 
necessary ;  as,  on  the  whole  deed  taken 
together,  the  word  assigns  must  refer  to 
such  assigns  as  the  lessee  may  lawfully 
have ;  that  is,  assigns  with  license.  Ante, 
vol.  II.,  p.  248-9. 
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7.  LEASE  OF 
COFFEE- 
HOUSE IN 
LONDON. 


General  words. 


HAbendum. 


ReddenduiDt 


CovenanU'by 


to  pay  rent, 


on  the  north  side  of huildings  aforesaid,  being  No.  33  on  the 

plan  of  the  said  EarFs  estate,  in  the  said  pariah  of ,  known  bj 

the  name  of  the Coffee-house,  and  now  in  the  tenure  or  occupa- 
tion of  the  said  J.  E.,  and  which  said  messuage  or  tenement  is  more 
particularly  delineated  or  described  in  the  plan  thereof  drawn  in  the 
margin  of  these  presents  ;  Together  with  all  [cellars,  vaults,  areas, 
lights,  ways,  paths,  passages,]  easements,  [pavements,  privies,  sinks, 
gutters,  drains,  waters,  watercourses,]  profits,  accommodations,  ad- 
vantages, and  appurtenances  whatsoever,  to  the  said  [messuage  or 
tenement  and]  premises  belonging  or  [in  anywise]  appertaining,  or 
therewith  usually  held,  occupied,  used,  or  enjoyed  ;  To  have  and  to 
HOLD  the  said  [messuage  or  tenement  and]  premises  hereby  demised,  [or 
intended  so  to  be,]  with  their  rights,  members,  and  appurtenances,  unto 
the  said  J.  E.,  his  executors,  administrators,  and  assigns,  (such 
assigns  being  with  such  license  as  hereinafter  mentioned,)  from  the 

25th  day  of now  last  past,  for  and  during  [and  unto]  the  [full 

end  and]  term  of  twenty-one  years  thence  next  ensuing  [and  fully  to 
be  complete  and  ended]  :  Yielding  and  paying  therefor,  yearly  [and 
every  year]  during  the  said  term,  [unto  the  said  [Jacob]  Earl  [of  R.] 
and  his  assigns,  or  to  the  person  or  persons  who  for  the  time  being 
shall  be  entitled  to  the  reversion  of  the  said  premises  expectant  on  the 
determination  of  the  said  term  hereby  granted,]  the  yearly  rent  or  sum 
of  65/.,  of  lawful  money  of  Great  Britain,  free  and  clear  of  all  [land- 
tax,  sewers-rate,  and  all  other  taxes,  rates,  assessments,  and]  deduc- 
tions whatsoever,  [parliamentary,  parochial,  or  otherwise,  already  or 
hereafter  to  be  taxed,  charged,  assessed,  or  imposed,  upon  or  in 
respect  of  the  premises  hereby  demised,  or  any  part  thereof,]  and 
to  become  due,  and  to  be  paid  quarterly,  on  the  [four  most  usual 
feasts  or  days  of  payment  of  rent  in  the  year,  (that  is  to  say), 
the]  Annunciation  of  the  Blessed  Virgin  Mary,  the  Nativity  of  St. 
John  the  Baptist,  the  Feast  of  St.  Michael  the  Archangel,  and  the 
Birth  of  our  Lord  Christ,  [in  each  and  every  year,]  by  [even  and] 
equal  portions.  And  the  said  J.  E.  doth  hereby,  for*  himself,  his 
heirs,  executors,  administrators,  and  such  assigns  as  aforesaid,  cove- 
nant, [promise,  and  agree,  to  and]  with  the  said  [Jacob]  Earl  [of 
R.]  and  his  assigns  (e),  [and  to  and  with  the  person  or  persons  who 
for  the  time  being  shall  be  entitled  as  aforesaid  {/),  in  manner  follow- 
ing, (that  is  to  say)],  That  he  the  said  J.  E.,  his  executors,  admi- 


(e)  A  remainder-mui  under  a  eettle- 
ment  can,  as  assignee  of  the  Tevenion,  take 
advantage  of  coTenanta  mnning  inth  the 
land  entered  into  mik  the  tenant  for  life 
and  his  assigns.      See  ante,  toL  I.,  p.  522. 

(/)  If  the  part  within  brackets  in  the 


HeddenduM  relating  to  the  penons  en- 
titled in  revernon  be  omitted,'  instesd  of 
sajing  **  entitled  as  afozvsaid,"  mj,  ^en- 
titled to  the  reversion  of  the  said  pre- 
mises expectant  on  the  detenDoination  of 
the  said  term.'* 
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nistrators,  or  such  assigns  as  aforesaid,  [some  or  one  of  them,  shall    7.  lease  of 
and]  will^  from  time  to  time  [and  at  all  times]  during  the  said  term       goffee- 
[herehy  granted,  well  and  truly]  pay  [or  cause  to  he  paid]  imto  the      house  in 

said  [Jacoh]  Earl  [of  R.],  or  his  assigns,  or  to  the  person  or  persons   L_ 

who  for  the  time  heing  shall  he  entitled  as  aforesaid,  the  said  yearly 
rent  [or  sum  of  65/.],  at  the  [days  and]  times,  and  in  the  propor- 
tions hereinhefore  [limited  and]  appointed  for  payment  thereof ;  And  and  tuM,  aq., 
also,  that  he  the  said  J.  £.,  his  executors,  administrators,  and  such 
assigns  as  aforesaid,  [some  or  one  of  them,  shall  and]  will  from  time  to 
time,  [and  at  all  times]  during  [the  continuance  of]  the  said  term  [herehy 
granted,]  hear,  pay,  and  discharge  the  land-tax,  sewers-tax,  and  all 
other  taxes,  rates,  duties,  and  assessments,  of  what  kind  [or  nature] 
Boeyer,  whether  parliamentary,  parochial,  or  otherwise  imposed,  or  to 
he  imposed,  on  the  said  demised  premises  or  any  part  thereof,  or  on 
the  landlord  for  the  time  heing  in  respect  thereof,  or  on  the  said  rent 
reserved  for  the  same;  And  further,  that  he  the  said  J.  £.,  his  to  repair; 
executors  and  administrators,  and  such  assigns  as  aforesaid,  [or  some 
or  one  of  them,  shall  and]  will  at  all  times  during  the  said  term  [of 
twenty-one  years  herehy  granted],  at  his  and  their  own  [proper]  costs 
[and  charges,  when,  where,  and  as  often  as  need  shall  require,  well 
and  effectually]  repair,  uphold,  support,  pave,  scour,  cleanse,  glaze, 
maintain,  amend,  empty,  and  keep  the  said  [messuage  or  tenement 
and]  premises,  [with  the  appurtenances,  and  all  the  party  and  other 
waUs,  payements,  tilings,  iron  and  other  rails,  glass,  glass  windows, 
locks,  holts,  hars,  fastenings,  privies,  sinks,  sewers,  and  wydraughts, 
pipes,  gutters,  drains,  and  houses  of  office,]  and  all  [other  the]  appur- 
tenances thereto  helonging,  or  which  shall  or  may  hereafter  helong 
to  the  same,  in,  hy,  and  with  all  [and  all  manner  of]  needful  and 
necessary  reparations  and  amendments  whatsoever  ;  And  [shall  and]  ^  p^^^  outside 
will,  once  in  every  four  years  of  the  term  herehy  granted,  at  his  and  wwk wtrytour 
their  own  [proper]  costs  [and  charges],  paint,  or  cause  to  he  painted,  y®*"» 
twice  in  good  oil-colour,  all  the  outside  wood  and  iron-work  helonging 
to  the  said  premises  [hereby  demised],  in  a  proper  and  workmanlike 
manner  ;  And  also  all  the  inside  wood  and  iron-work  twice  in  good  .nd  inside  wood 
oil-colour,  once  in  every  seven  years  of  the  said  term  [herehy  granted],  Swy  aeTenywirs ; 
in  a  like  workmanlike  manner;  And  the  said  [demised  messuage  tovieidupinre* 
or  tenement  and]  premises  being  so  well  and  effectually  repaired,  ^^***°*®' 
supported,  upheld,  maintained,   amended,   glazed,   paved,  scoured, 
cleansed,  emptied,  and  kept,  at  the  end  of  the  said  term  [hereby 
granted],  or  other  sooner  determination  of  this  present  demise,  [shall 
and]  will  quietly  leave,  surrender,  and  yield  up  unto  the  said  [Jacob] 
Earl  [of  R.],  or  his  assigns,  or  to  the  person  or  persons  who  for  the 
time  being  shall  be  entitled  as  aforesaid  ;  Together  with  all  chimney- 
pieces,  slabs,  partitions,  doors,    locks,  keys,  latches,  bars,   bolts. 
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7.  LEASE  OF 
COFFEE- 
HOUSE IN 
LONDON. 


to  pay  share  of 
expense  of  rmalr- 
Ing  partgr  walls, 
he. 


Povrar  to  lessor  to 
enter  to  see  con- 
dition of  pre- 
bises. 


and  leave  notice ; 


lessee  to  repair 
according  to 
notice. 


Lessee  not  to  as- 
sica  or  underlet 
without  license ; 


windows,  window-shatters,  casements,  lead  and  other  cisterns,  leaden 
pipes,  pumps,  ouphoards,  dressers,  shelres,  and  all  other  fixtures 
and  things  which  now  are,  or  at  any  time  hereafter  during  the  said 
term  [hereby  granted]  shall  be  fixed  or  fastened  in  or  to  the  said 
premises  [hereby  demised],  or  any  part  thereof ;  And  also  that  he 
the  said  J.  E.,  his  executors  and  administrators,  and  such  assigns 
as  aforesaid,  [shall  and]  will,  during  [all]  the  said  term  [hereby 
granted],  as  often  as  need  shall  require,  bear,  [pay,  and  allow]  a 
reasonable  share  [and  proportion]  of  the  expenses  of  making,  sup- 
porting, repairing,  and  amending  all  party-walls,  party-gutters,  com- 
mon sewers,  public  sewers,  pipes,  water -courses,  and  drains,  which 
at  any  time  during  the  said  term  [hereby  granted]  shall  belong  to 
the  said  [demised]  premises,  or  any  part  thereof,  or  be  used  by  the 
tenant  or  occupier  thereof  for  the  time  being,   and  the   owner 
or    occupier    of  any  other   messuage    or   tenement,   erection  or 
building  adjoining  thereto ;   And  moreoteb,  that  it  shall  be  lawfal 
for  the  said  [Jacob]  Earl  [of  R.],  and  his  assigns,   and  also  [to 
and]  for  the  person  or  persons  who  for  the  time  being  shall  be 
entitled  as  aforesaid,  his  or  their  stewards,  surveyors,  or  agents, 
with  workmen  and  others  in  his  or  their  company,  or  without,  as 
often  as  he  or  they  shall  think  proper  during  the  said  term  [hereby 
granted],  at  seasonable  and  conyenient  times  in  the  day-time  to  enter 
and  come  into  and  upon  the  said  premises  [hereby  demised],  or  any 
part  thereof,  to  view,  search,  and  see  the  state  and  condition  of  tbe 
same,  and  the  repairs  thereof,  and  of  all  defects  and  want  of  repara- 
tion and  amendment,  upon  eyery  such  view  then  and  there  found 
and  taken,  to  give  or  leave  notice  [or  warning]  in  writing  at  the  said 
demised  premises,  to  or  for  the  said  J.  E.,  his  executors  or  adminis- 
trators, or  such  assigns  as  aforesaid,  to  repair  and  amend  the  same 
within  the  space  of  three  calendar  months  next  after  erery  or  any 
such  notice  shall  be  left  as  aforesaid ;  within  which  said  time  or  space 
the  said  J«  E.  doth  hereby,  for  himself,  his  heirs,  executors,  and  admi- 
nistrators, and  such  assigns  as  aforesaid,  covenant,  [promise,  and 
agree]  with  [and  to]  the  said  [Jacob]  Earl  [of  R.]  and  his  assigns, 
and  the  person  or  persons  who  for  the  time  being  shall  be  entitled 
as  aforesaid,  well  and  efiectually  to  repair  and  amend  the  said  [mes- 
suage or  tenement  and]  premises,  [and  make  good  aU  and  every 
defects  and  wants  of  reparations,]  according  to  such  notice  or  wan- 
ing [so  to  be  given  or  left]  as  aforesaid  ;  And  fubthbb  (^),  that  he 
the  said  J.  E.,  his  executors  or  administrators,  shall  not  nor  will,  at 
any  time  during  the  said  term  hereby  granted,  assign,  underlet,  or  set 
over  the  said  j^messuage  or  tenement  and]  premises  [hereby  danised], 

(p)  See  poet,  a  precedent  of  a  revival      re-entry,  on  the  EarFs  licensing  an  •>- 
of  this  covenant,  and  of  the  proviso  for      signment. 
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or  any  part  thereof,  to  any  person  or  persons  whomsoeTer,  for  all  or  any  7.  lease  of 

part  of  the  said  term  [hereby  granted],  without  the  license  or  consent  ooffee- 

of  the  said  [Jacob]  Earl  [of  R.],  or  his  assigns,  during  his  life,  and  ^^^^^  ^ 
after  his  decease,  without  the  license  or  consent  of  the  person  or  per- 


sons who  for  the  time  being  shall  be  so  entitled  as  aforesaid,  under 
his  or  their  hand  or  hands  for  that  purpose  first  had  and  obtained 
in  writing  ;  Akd  also  shall  not  nor  will,  during  the  continuance  of  nor  to  cany  on 
the  said  term  [hereby  granted] ,  carry  on,  in,  and  upon  the  said  [mes-  ^^*^^  ' 

Buage  or  tenement  and]  premises,  or  any  part  thereof,  or  permit  or 
suffer  the  same  or  any  part  thereof  to  be  occupied  by  any  person  or 
persons  who  shall  use,  exercise,  or  carry  on  therein,  the  trades  or 
business  of  a  soap-boUer,  pewterer,  bell-founder,  blacksmith,  white- 
smith, white-lead  maker,  dyer,  tinman,  fellmonger,  currier,  trunk- 
maker,  coppersmith,  plumber,  glazier,  iyory-bumer,  lampblack-burner, 
bagnio-keeper,  or  any  other  trade  or  business  whatsoerer  that  can,  shall, 
or  may  in  anywise  tend  to  the  annoyance  or  damage  of  the  occupiers 

of  the  said  Earl's  estate  in  the  said  parish  of ,  or  any  part 

thereof;  nor  permit  or  suffer  any  sheriffs'  or  Marahalsea  Court 
officer,  or  any  other  person,  to  use  the  said  [messuage  or  tenement 
and]  premises,  or  any  part  thereof,  as  a  lock-up  house ;  nor  make,  or 
permit  or  suffer  to  be  made,  any  public  auction  in  or  upon  the  said 
[demised]  premises,  or  any  part  thereof,  without  such  consent  in 
writing  as  aforesaid  ;  and  shall  not  nor  will  do,  or  wittingly  and  wil- 
lingly cause  or  suffer  any  act  or  thing  to  be  done,  in  or  upon  the  said 
[demised]  premises,  or  any  part  thereof,  which  may  be  or  grow  to  the 
annoyance,  grieyance,  damage,  or  disturbance  of  the  said  [Jacob] 
Earl  [of  R.],  or  his  assigns,  or  the  person  or  persons  who  for  the 
time  being  shall  be  entitled  as  aforesaid,  or  his  or  their  tenant  or 

tenants  in  the  parish  of aforesaid ;    And  further,  that  he  to  inaore ; 

the  said  J.  E.,  his  executors  or  administrators,   or  such  assigns 

as  aforesaid,  [shall  and]  will  from  time  to  time,  and  at  all  times 

during  the  said  term  [hereby  granted],  keep  the  said  [messuage 

or  tenement  and]  premises  [hereby  demised]  insured  in  the  Sun  Fire 

Office,  or  in  such  other  office  of  insurance  from  fire  as  he  the  said 

Earl,  or  his  assigns,  or  the  person  or  persons  who  for  the  time  being 

shall  be  entitled  as  aforesaid,  shall  desire,  from  loss  or  damage  by  fire, 

for  the  sum  of  £1000  at  the  least ;  and  [shall  and]  will  from  time  to 

time  produce  and  show  the  receipt  for  the  premium  on  such  insurance  prodneencripte; 

to  the  said  Earl,  or  his  assigns,  and  such  person  or  persons  entitled  as 

aforesaid,  and  his  and  their  agent  or  receiver,  when  required  ;  And  md  to  apply  in- 

FURTHER,  that  the  money  at  any  time  to  be  received  by  virtue  thereof  to^j^reoain 

shall  be  applied  with  all  convenient  speed  in  and  towards  rebuilding  ^  ^"'^^^  y     * 

or  making  good  any  damage  by  fire  to  the  said  premises,  or  any  part 

thereof;  And  that  such  rebuilding  or  making  good  such  damage  shall  d£«eUra?^" 
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7.  LEASE  OF    be  made  and  done  under  the  direction  of  the  said  [Jacob]  Earl  [of  R.], 
COFFEE-       Qj.  i^g  assigns,  or  the  person  or  persons  so  entitled  as  aforesaid  :  Pao- 

HOUSE  IN 

viDED  ALWATS,  [and  these  presents  are  upon  this  express  condition 
nevertheless,]  that  if  the  said  yearly  rent  [or  sum  of  £65],  or  any 


fntaT^M?-'      P*"^  thereof,  shall  be  [behind  or]  unpaid,  in  part  or  in  all,  by  the 
gfcymentofrent,    gpace  of  twenty-one  days  next  [over  or]  after  any  or  either  of  the 

[feasts  or]  days  of  payment  on  which  the  same  ought  to  be  paid  as 
aforesaid,  or  in  case  of  breach,  uonobservance,  or  nonperformance  of 
all,  or  any,  or  either  of  the   covenants,  clauses,  and  agreements 
herein  contained  (other  than  that  for  payment  of  rent)  (A),  and  on  the 
part  [and  behalf]  of  the  said  J.  £.,  his  executors  and  adnodmstra- 
tors,  or  such  assigns  as  aforesaid,  to  be  observed,  performed,  fid- 
filled  and  kept,  then  and  [from  thenceforth],  in  any  or  either  of 
the  said  cases  it  shall  be  lawful  for  the  said  [Jacob]  Earl  [of  R.],  and 
his  assign^,  or  the  person  or  persons  who  for  the  time  being  shall  be 
entitled  as  aforesaid,  into  the  said  [demised  messuage  or  tenement 
and]  premises  or  any  part  thereof,  in  the  name  of  the  whole,  wholly 
to  re-enter,  and  the  same  to  have  again,  possess,  and  enjoy,  as  in  his 
and  their  first  and  former  estate,  [and  the  said  J.  E.,  his  executors 
and  administrators,  and  all  occupiers  of  the  said  premises  thence  to 
eject  and  remove,  this  indenture  or  anything  herein  contained  to  the 
CoyenantbyiM-    Contrary  thereof  in  anywise  notwithstanding].     And  the  said  [Jacob] 
quiet  enjoyment    Earl  [of  R.]  doth  hereby,  for  himself,  his  heirs,  executors,  adminis- 
trators, and  assigns,  covenant,  [promise,  and  agree  to  and]  with  the 
said  J.  E.,  his  executors,  administrators,  and  such  assigns  as  aforesaid, 
that  he  the  said  J.  E.,  his  executors,  administrators,  and  such  assigns 
as  aforesaid,  [well  and  truly]  paying  the  said  yearly  rent  [or  sum  of 
£65  hereby  reserved],  on  the  days  and  times  hereinbefore  mentioned 
for  payment  thereof,  and  observing,  performing,  fulfilling,  and  keep- 
ing all  and  every  the  covenants,  provisoes,  and  agreements  herein 
contained  on  his  and  their  parts  [and  behalves]  to  be  paid,  observed, 
performed,    fulfilled,    and   kept,   shall    and   lawfully   may    peace- 
ably and  quietly  have,  hold,  occupy,  possess,  and  enjoy  the  said 
[demised  messuage  or  tenement  and]  premises,  with  their  rights, 
members,  and  appurtenances,  for  [and  during  all]  the  said  term  of 
twenty-one  years  [hereby  granted],  without  any  lawful   [let,  suit, 
trouble],  eviction,  [ejection],  interruption,  molestation,  or  denial,  of  or 
by  the  said  [Jacob]  Earl  [of  R.],  or  his  assigns.     In  wftness,  &c« 

(h)  A  right  of  ro-entiy  is  sometiines  on  breach  of  any  oorenants,  which,  of 

given  to  the  lessor  on  breach  of  any  of  course,  would  include  a  cownant  f»r  pay- 

the  covenants  contained  in  the  lease ;  hut  ment  of  rent,  would  clearly  be  inoompa- 

this  is  wrong  where  the  right,  with  respect  tible  with  a  right  of  re-entry  seeming  only 

to  rent,  is  not  to  accrue  till  de&ult  for  a  in  de&ult  of  payment  of  rent  for  tweotjr- 

time  specified.     A  proviso  for  re-entry  one  days  afler  its  beccnnuig  due. 
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VIII. 

Lease  for  Ninety-nine  Years,  determinable  on  the  Death  of  the  Sur-  8.  lease  pob 
vipor  of  Three  Persons,  with  Eight  of  Perpetual  Renewal  tears  de- 

THIS  INDENTURE,  made, &c., Between  [lessorl,  of ,of  the    w™°^ght 

one  part,  and  \lessee'\ ,  of ,  of  the  other  part,  Witnessbth,  That  the  op  renewal. 

said  [lessor,']  as  well  for  and  in  consideration  that  the  said  \lessee']  hath  p,^rtie8. 

at  his  own  cost  erected  and  huilt,  or  caused  to  he  erected  and  built,  Tsatatnm,  thai  in 
the  dwelling-house  and  premises  hereinafter  demised,  as  of  the  yearly  imm's  ha^g^ 
rent,   heriots,   corenants,   conditions,   and    agreements  hereinafter  pramisas?^^'^ 
resenred  and  contained  on  the  part  of  the  said  [lesseel,  his  executors, 
administrators,  and  assigns,  Doth  by  these  presents  demise  and  lease  leanr  doUi  d«- 
unto  the  said   [lessee],  his  executors,  administrators,  and  assigns, 
All,  kc,  [  Parcels],  And  all,  (be.  [General  words,  as  in  pp.  577  and  fumIi,  &«. 
595  of  this  volume]  :  To  hate  and  to  hold  the  said  messuage  or  Habandimi  for 
dwelling-house  and  premises  hereby  demised,  with  their  appurtenances,  i^^f^^iod^' 
unto  the  said  [lessee],  his  executors,  administrators,  and  assigns,  from     ^^^'* 
the  day  of  the  date  hereof,  for  and  during  the  term  of  ninety-nine 
years  hence  next  ensuing,  and  fully  to  be  complete  and  ended,  if  A.  B., 

of ,  now  aged  about years,  C.  D.,  of ,  now  aged  about 

years,  and  E.  F.,  of ,  now  aged  about years,  or  any 

or  either  of  them  shall  so  long  happen  to  live  ;  with  a  perpetual  right  with  perpetual 
of  renewal  upon  and  under  such  terms  and  conditions  as  are  herein-  ^^  ^  tvaxmhX. 
after  expressed  :  Yielding  and  patino  therefor,  yearly  and  erery  year  Reddendum  to 
during  the  said  term  and  estate  hereby  granted,  unto  the  said  [lessor],  ^!SS£w^&^^- 
or  his  assigns,  or  to  the  person  or  persons  who  for  the  time  being  ^Jf  °*"**°  ®' 
shall  be  entitled  to  the  freehold  or  inheritance  of  the  said  demised  pre- 
mises expectant  on  the  expiration  or  determination  of  the  said  term  and 
estate,  the  rent  or  sum  of  18«.  sterling,  by  two  half-yearly  payments,  z«nt; 
on  the  25th  day  of  March  and  the  29th  day  of  September  in  each  and 
every  year,  in  equal  portions  ;  the  first  payment  thereof  to  begin  and  be 
made  on  the  25th  day  of  March  next :  And  also  tielding  and  pating  y^^gg^ . 
unto  the  said  [lessor],  or  his  assigns,  or  to  the  person  or  persons 
who  for  the  time  being  shall  be  entitled  to  the  freehold  or  inherit- 
ance of  the  said  demised  premises  immediately  expectant  on  the 
expiration  or  determination  of  the  said  term  and  estate,  upon  and 
after  the  deaths  of  each  and  eyery  of  them  the  said  A.  B.,  C.  D., 

and  E.  F.,  the  sum  of  £ ,  of  like  lawful  money,  for  and  in  the 

name  of  an  heriot  or  farlief :  And  tielding  and  doing  suit  of  court,  mi%,  jm. 
and  suit  to  the  mill  or  miUs  of  him  the  said  [lessor],  belonging  to 

the  said  manor  of .     And  the  said  [lessee]  doth  hereby,  for  him-  covenant  by 

self,   his    heirs,   executors,   administrators,   and  assigns,   covenant 
with  the  said  [lessor],  his  heirs  and  assigns,  in  manner  following ; 
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8.  LEASE  FOR 

TEARS  DE- 
TERMINABLE, 
WITH  RIGHT 

OF  RENEWAL. 

to  pay  r«it,  he- 
riot,  and  taxes, 
Ac; 
to  repair; 

and  grind  hia 
com,  &c.,  at  mill 
of  manor. 


Prorlsofor: 
entay,  on  non- 
payment of  rent, 
4ie. 


Covenant  tor  les- 

iee*8  quiet  enjoy- 

ment. 

That  teases  ihall 

be  renewed. 


on 
fine 


paymeni 


A  of 


at  same  rent,  &e.; 


so  as  snch  renewal 
be  applied  for, 
and  fine  paid, 
before  one  year 
firom  death  of 
persons  on  wlioae 
Ifyes,  Ac,  if  in 
Orsat  Britain ; 


(that  iB  to  say),  That  he  the  said  [lessee],  his  executors,  administra- 
tors, and  assigns,  shall  and  will  pay  the  said  yearly  rent  and  heriot 
on  the  several  days  and  in  manner  hereinbefore  expressed  and 
agreed  for  payment  thereof:  And  also,  &c.  [Cotfenant  to  pay  all 
looses,  Sfc,  as  in  p,  580  of  this  volume.  No,  2,  Ool,  //.]  :  And  also, 
inc.  [Covenant  to  repair,  as  in  p.  580  of  this  volume.  No,  3,  Cfol.  IL] : 
And  shall  and  will  grind  all  his  and  their  com,  grain,  and  malt,  which 
shall  at  any  time  daring  the  said  term  be  nsed  or  expended  in  his  or 
their  dwelling-house  or  houses,  or  which  he  or  they  shall  sell  or 
otherwise  dispose  of  after  the  same  shall  be  ground,  at  the  water  corn- 
mill  or  mills  belonging  to  the  said  manor  of :  Provided  alwats, 

nerertheless,  that  in  case  the  said  [lessee],  his  executors,  administxa- 
tors,  or  assigns,  shall  fail  or  make  default  in  payment  of  the  rent,  or 
rendering  the  suits  and  services  hereby  reserved,  or  in  the  due  per- 
formance of  any  or  either  of  the  covenants,  conditions,  and  agree- 
ments hereinbefore  expressed  and  contained,  it  shall  be  lawful,  iic, 
[Proviso  for  re-entry,  ante,  p.  583  of  this  volume,  No.  11,  Col,  II.], 
[Lessor's  covenant  for  lessee's  quiet  enjoyment^  ante,  p,  583  of  this 
volume.  No.  12,  Col.  IL^  tofoUow],  Provided  always,  and  it  is  hereby 
agreed  and  declared,  that  this  lease,  and  all  and  every  other  lease  and 
leases  which  at  any  time  or  times  hereafter  shall  be  renewed  in  pur- 
suance of  these  presents,  shall  from  time  to  time,  and  at  all  times  here- 
after, be  renewable  for  the  like  term  of  ninety-nine  years,  determinable 
as  aforesaid,  and  shall,  upon  the  request  and  at  the  costs  and  charges  of 
the  lessee  in  these  presents  named,  or  of  the  lessee  or  lessees  in  such 
other  lease  or  respective  leases  to  be  named,  his  or  their  respective 
executors,  administrators,  or  assigns,  be  so  renewed  by  the  said 
[lessor],  his  heirs  or  assigns,  or  such  other  person  or  persons  who 
for  the  time  being  shall  be  seised  of  or  entitled  to  the  freehold  or 
inheritance  of  the  said  hereby  demised  premises  expectant  on  the 
determination  of  the  term  and  estate  hereby  granted,  upon  payment 
by  such  lessee  or  lessees,  his  or  their  executors^  administrators,  or 
assigns,  to  the  person  or  persons  required  to  grant  such  renewed 
lease,  of  such  sum  or  sums  of  money,  as  a  fine  for  each  and  eveiy  life 
to  be  nominated  or  added  upon  such  renewal,  as  shall  be  after  the 
rate  of  20s*  for  every  one  shilling  of  rent  hereby  reserved ;  which  said 
renewed  lease  so  from  time  to  time  to  be  made  and  granted  shall  be 
under  the  same  rent,  and  with  the  like  covenants,  conditions,  and 
agreements,  muUUis  mutandis,  as  are  in  these  presents  reserved, 
expressed,  and  contained ;  so  as  every  such  renewal  be  applied  for,  and 
every  fine  to  be  paid  for  such  renewal  be  paid  before  the  end  or  ex- 
piration of  one  year,  to  be  computed  from  the  death  of  such  of  the 
persons  for  whose  lives  the  said  lease  so  requested  to  be  renewed  shaD 
have  been  granted,  as  shall  first  happen  to  die,  if  such  person  sbsU 
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die  within  the  kingdom  of  Great  Britain ;  and  so  as  eyery  each  renewal  8.  lease  fob 

be  applied  for,  and  everj  fine  to  be  paid  for  such  renewal  be  paid  tears  db- 

before  the  end  or  expiration  of  two  years,  to  be  computed  from  the  terminable, 

death  of  such  of  the  persons  for  whose  liyes  the  said  lease  so  requested  ^„  „„„„«, . , 

11     11                                               11  ^     RENEWAL. 

to  be  renewed  shall  have  been  granted,  as  shall  first  happen  to  die,  

in  case  such  person  shall  happen  to  die  in  parts  beyond  the  seas  or  yean^if  beyond 


out  of  Great  Britain;  But  in  case  such  application  for  a  renewal  ifnoappUeation 
shall  not  be  made,  or  the  fine  for  such  renewal  shall  not  be  paid  ti^tofnal^to 
before  the  end  or  expiration  of  the  said  one  year,  to  be  computed  as  ^'^'^' 
aforesaid,  or  before  the  end  or  expiration  of  the  said  two  years,  to  be 
computed  as  aforesaid.  Then,  and  in  either  of  the  said  cases,  as  the 
event   shall  happen  to  be,  as  aforesaid,  all  right,  title,  and  benefit 
of  renewing  the  term  hereby  granted,  or  any  such  future  renewed 
lease  of  the  premises  hereby  demised,  which  any  lessee  or  lessees,  or 
any  other  person  or  persons  claiming,  or  to  claim  by,  from,  or  under 
him  or  them,  might  have  or  claim  to  be  entitled  to  by  yirtue  of  these 
presents,  shall  from  thenceforth  cease  and  absolutely  determine : 
Froyided  also,  and  it  is  hereby  further  agreed  and  declared,  that  in  CMtoi  que  vi« 
case  any  person  who  is  or  shall  be  named  in  these  presents,  or  any  $^*toU)^ora!° 
renewed  lease  or  leases  to  be  granted  in  pursuance  of  these  presents,  Jo^f^totte' 
as  a  cestui  que  vie,  shall  happen  to  depart  the  said  kingdom  of  Great  ^°***^* 
Britun,  and  shall  continue  absent  without  returning  to  the  said  king- 
dom for  the  space  of  seven  years,  each  and  every  such  person  shall,  at 
the  end  or  expiration  of  the  said  seven  years,  whether  then  alive  or 
dead,  be  considered  and  deemed,  as  to  the  renewing  of  any  lease  or 
leases  in  which  any  such  person  is  or  shall  be  named  a  cestui  que  vie,  as 
if  he  or  she  was  actually  dead,  unless  sufficient  and  evident  proof  be  made 
to  the  contrary :  Provided  also,  and  it  is  hereby  further  agreed  and  if  perron  who 

•'  1       i»  •         J.       •  ought  to  execute 

declared,  that  in  case  the  person  or  persons  who  from  time  to  time,   renewed  leaee  be 

J    under  disability, 

or  at  any  time  hereafter,  ought  to  make,  grant,  or  execute  any  renewed 
lease  of  the  premises  hereby  demised,  shall  be  under  any  legal  dis- 
ability or  incapacity,  or  out  of  the  said  kingdom,  at  the  time  at  which  oroutof  kingdom, 
any  such  renewal  by  him,  her,  or  them  ought  to  be  made  in  pursuance 
of  these  presents ;  or  in  case  the  title  to  the  freeholder  inheritance  of  the  ^  tjfletoiande 
premises  shall  be  in  suit  or  litigation  at  the  time  at  which  any  such 
renewal  by  him,  her,  or  them  ought  to  be  made;  Then,  and  in  either  of  no  i^natage 
the  said  cases,  no  advantage  shall  be  taken  of  the  want  of  application  for  want  of  appUca- 

-       •      «     tlon,  Ac«, 

a  renewal  of  this  or  any  other  lease  of  the  premises  hereby  demised, 

or  on  account  of  the  nonpayment  of  any  fine  or  fines  for  any  such 

renewal,  as  hereby  required,  provided  the  person  or  persons  entitled  to  prorided  same  be 

such  renewal  shall,  within  the  space  of  four  years,  to  be  computed  year  after  re- 

,  .  moval  of  diiabili- 

from  the  ceasing  of  such  legal  disability  or  incapacity,  or  to  be  com-  tiei,  &c 
puted  from  the  time  that  such  person  or  persons  who  ought  to  grant 
such  renewed  lease  shall  return  into  the  said  kingdom,  or  from  the 
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8.  LEASE  FOR  time  that  the  right  or  title  to  sach  freehold  or  inheritance  shall  be 

TEARS  DB-     \yj  a^^]i  Bijit   qj.  litigation  finally  determined,  as   the  seyeral  and 

TERMINABLE,    j.^pg^;(jjyg  casoB  maj  happen,  apply  for  such  renewal,  and  pay  such 

OP  RENEWAL.  ^^®  ^  aforesaid,  with  interest  for  the  same  after  the  rate  of 

per  cent,  per  annum,  from  the  end  of  one  year  after  the  death  of  such 

cestui  que  vie  in  such  respective  lease  to  be  named,  as  shall  first  hap- 
pen to  die  as  aforesaid.     In  witness,  &c. 


9.  lease  of  a 
copyhold 
messuage, 

&C.,  WITH 

lord's 

license. 

PvU«t. 
Taatetom. 


Demise. 

Pajmls. 
General  words. 
nAbendam. 
Reddendum. 
Cotenantiby 


to  pay  rent  and 
taxes; 
to  repair; 
not  to  ii\}nre 
lessor's  eetate. 


IX. 

Lease  of  a  Copyhold  Messuage  and  Piece  of  Landf  with  the 
License  of  the  Lord  of  the  Manor ;  the  Lessee  entering  into 
the  common  Covenants  to  pay  Rent  and  Tajtes^  to  Repaiff 
and  not  to  prejudice  Lessor* s  Interest ;  the  Lessor  covenanHng 
for  the  Lessee's  quiet  enjoyment  and  indemnity  against  Copy- 
hold outgoings,  ^c.  (t.) 

THIS  INDENTURE,  made  the day  of ,  18—.  Be- 
tween [lessor],  of  ,  of  the  one  part,  and  [lessee],  of ,  of 

the  other  part,  Witnesseth,  That  in  consideration  of  the  rent 
hereinafter  reserved,  and  of  the  covenants  and  conditions  hereinafter 
contained,  and  on  the  part  of  the  said  [lessee],  his  executors,  admi- 
nistrators, and  assigns  to  be  observed  and  performed.  He  the  said 
[lessor],  by  virtue  and  in  pursuance  of  a  license  to  him  granted  by  the 
lord  of  the  manor,  of  whom  the  copyhold  messuage  or  tenement  and  pre- 
mises hereinafter  demised  or  intended  so  to  be  are  holden,  bearing 

date  on  or  about  the day  of last,  [whereby  the  said  [lessor] 

is  authorised  to  demise  and  let  the  said  messuage  or  tenement 
and  premises  unto  any  person  or  persons,  at  his  will  and  pleasure,  for 
any  term  or  number  of  j^ears  not  exceeding  twenty-one  years,  com- 
mencing from  the  day  of  the  date  of  the  said  license  (k)].  Doth  by  these 
presents  demise  and  lease  unto  the  said]  lessee],  his  executors,  adminis- 
trators, and  assigns,  All  that  messuage  or  tenement,  &c.,  [Parcels]  : 
And  all  outhouses,  &c.  :  [  General  words,  as  in  pp.  577  and  595  of 
this  volume]  :  To  have  and  to  hold,  &c.,  {Habendum,  as  in  p.  598 
of  this  volume.  No.  1]  :  Yxeldinq  and  paying,  d^c,  [Reddendum,  as 
in  p.  600  of  this  volume]  :  And  the  said  [lessee]  doth  hereby,  for  him- 
self, his  heirs,  executors,  administrators,  and  assigns,  covenant  with 
the  said  [lessor],  his  heirs  and  assigns,  that  he  the  said  [lessee],  iie., 
[Covenants  to  pay  rent  and  taxes,  and  to  repair,  as  in  p.  580  of  this 
volume,  Col.  XL]  :  And  also,  that  the  said  [lessee],\nA  executors,  admi- 
nistrators, or  assigns,  shall  not  nor  will  do,  or  cause  or  suffer  to  be 


(t)  As  to  leasee  by  copyholders,  see 
note,  voL  I.,  p.  105  e^  seq. 


Qc)   Where  brevity  is  dedIabl^  the 
part  within  brackets  may  be  omitted. 
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done,  any  act,  deed,  or  thing  whatsoever,  wherehj,  or  bj  reason  or 
means  whereof,  the  estate  and  interest  of  the  said  [lessor]  of  and  in 
the  said  messuage  or  tenement  and  premises,  or  any  part  thereof,  can, 
shall,  or  may  be  or  become  forfeited  or  void,  or  forfeitable  or  voidable, 
or  otherwise  prejudicially  affected.  And  the  said  [lessor]  doth  hereby, 
for  himself,  his  heirs,  executors,  and  administrators,  covenant  with 
the  said  [lessee],  his  executors,  administrators,  and  assigns,  that,  &c., 
[Covenant  for  lessee^ s  quiet  enjoyment,  <u  in  p.  583  of  this  volume, 
No,  12,  CoL  II.]  :  And  also,  that  he  the  said  [lessor],  his  heirs,  exe- 
cutors, administrators,  and  assigns,  shall  and  will,  from  time  to  time 
and  at  all  times  hereafter,  at  his  and  their  own  costs  and  charges,  save 
harmless  and  keep  indemnified  the  said  [lessee],  his  executors,  admi- 
nistrators, and  assigns,  from  and  against  all  quit-rents,  copyhold  and 
customary  outgoings,  heriots,  duties,  suits  and  services,  to  be  paid, 
rendered,  or  performed  to  the  lord  or  lords,  lady  or  ladies,  for  the  time 
being,  of  the  said  manor,  for  or  in  respect  of  the  said  messuage  or 
tenement  and  premises,  or  any  part  thereof,  and  all  costs,  charges, 
and  expenses  to  be  incurred,  sustained,  or  paid  by  the  said  [lessee],  his 
executors,  administrators,  or  assigns,  by  reason  of  the  nonpayment, 
nonobservance,  and  nonperformance  of  the  said  quit-rents,  out- 
goings, duties,  suits  and  services  respectively,  or  in  any  wise  in 
relation  thereto.     In  witness,  <kc. 


9.  LEASE  OF 

A  COPYHOLD 

HESBUAOE, 

&C.,  WITH 

lord's 

UCENBE. 


OoTenaat  by  les- 
sor for  leaMe's 
qviei  •njoyment, 


and  to  indemnify 
him  agninst  eopy- 
hold  outgoingi. 


X. 


10.  UNDER- 
LEASE BY 
MORTGAGEE 
AND  MORT- 
GAGOR. 


Underlease,  hy  a  Mortgagee  and  Mortgagor  {I),  of  a  House  and 
Premises  in  the  City  of  London,  hdd  under  the  Dean  and 
Chapter  of  St.  PauCs  Cathedral ;  with  a  provision  for  Pay- 
ment of  the  Rent  to  the  Mortgagor,  with  Power  of  Distress,  till 

notice  hy  the  Mortgagee  ;  Indemnity  against  claims  of  original  

Landlord,  The  Lessee  covenants  to  pay  Renewal  Fine  and  Ex- 
penses ;  the  Lessor  covenanting  to  Assign  or  Underlet  to  the  Lessee 
the  Renewed  Term  for  securing  the  Advance  and  Interest, 

THIS  INDENTURE,  made  the day  of ,  18—,  Between  P»rti«. 

A.   B.,   of  ,  (mortgagee  of  the  messuage  or  tenement   and 

premises  hereinafter  described,  and  demised,  or  intended  so  to 
be),  of  the  first  part;  C.  D.,  of  ^^,  (mortgagor  of  the  same 
messuage  or  tenement  and  premises),   of  the   second  part ;   and 

[lessee]y  of  ,  of  the  third  part,   Witnessbth,  That,   in   con-  Teetotom. 

sideration  of  the  rent,  covenants,  and  agreements  hereinafter  re- 
served and  contained,  and  on  the  part  of  the  said  [fes^e^],  his 
executors,  administrators,  and  assigns  to  be  paid,  observed,  and  per- 

(0  As  to  leases  hj  Mortgagee  and  Mortgagor,  see  ante,  vol.  I.^  p.  163  e(  seq. 
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10.  UKBEB- 

LEASE  BT 

MORTGAGEE 

AND  MOBT- 

GAGOR. 


Mortgagee  de- 

miaee, 

ftnd  Mortgagor 

demiflea  and  oon- 

flrma. 

ParoelaaDd 

General  Words. 

Habendam. 

Reddendum. 


ProTlso  for  pay- 
ntent  of  rent  to 
mortgagor  till 
notice  t^mort- 


Power  of  diatrees 
to  mortgage. 


formed.  He  the  said  [mortgagee],  with  the  consent  and  approbation 
of  the  said  [mortgagor],  and  according  to  his  estate  and  interest  in 
the  premises,  Doth  by  these  presents  demise  and  lease,  and  the  sud 
[mortgagor]  Doth  by  these  presents  demise,  lease,  ratify,  and 
confirm  unto  the  said  [lessee],  his  executors,  administrators,  and 
assigns,  All  that  messuage  or  tenement,  &c. ;  Together  with  all 
outhouses,  buildings,  &,c.,  [as  in  pp.  577  and  595  of  this  f>olume]  : 
To  have  and  to  hold,  &c.  [Habendum,  as  in  p.  598  of  this 
volume.  No,   1]  :     Yielding  and  paying  therefor   yearly,  during 

the  said  term,  the  yearly  rent   of  £ ,   of  lawful  money  of 

Great  Britain,  unto  the  said  [mortgagee]^  his  executors,  adminis- 
trators, and  assigns  (m),  subject  to  such  equity  of  redemption  as  the 
said  demised  premises  are  now  subject  or  liable  to ;  and  subject  also 
to  the  proTiso  or  agreement  hereinafter  contained  in  respect  to  the 
intennediate  payment  of  the  said  rent,  until  such  notice  as  is  here- 
inafter mentioned  ;  such  yearly  rent  of  £ to  be  paid  by  quar- 
terly payments,  on  the  25th  day  of  March,  the  24ih  day  of  June,  the 
29th  day  of  September,  and  the  25th  day  of  December,  clear  of  the 
sewers-rate,  and  ail  and   all  manner  of  parliamentary,  parochial, 
and  other  taxes,  assessments,  rates,  and  impositions  whatsoeyer,  now 
or  hereafter  to  be  charged,  assessed,  or  imposed  upon  the  said  pre- 
mises hereby  demised,  or  on  the  said  yearly  rent  hereby  reserved,  or 
on  the  said  [mortgagee  and  mortgagor],  or  either  of  them,  their,  or 
either  of  their  heirs,  executors,  administrators,  or  assigns,  in  respect 
thereof :     Protided  alwats,  and  it  is  hereby  agreed  and  declared, 
that  in  the  meantime,  and  until  the  said  [mortgetgee],  his  executors, 
administrators,  or  assigns  shall  require  to  haye  the  receipt  of  the 
rents  and  profits  of  the  said  premises  hereby  demised  or  intended  so 
to  be,  and  shall  giye  unto  the  said  [lessee],  his  executors,  adminis- 
trators, or  assigns,  or  leaye  at  the  same  premises  notice  in  writing 
requiring  the  said  [lessee],  his  executors,  administrators,  or  assigns 
to  pay  the  said  rent  hereby  reserved  to  him,  the  said  [mortgagee],  his 
executors,  administrators,  or  assigns,  the  same  rent  shall  or  may  be  paid 
to  the  said  [mortgagor],  his  executors,  administrators,  or  assigns ; 
and  if,  at  any  time  previously  to  such  notice  having  been  given  or 
left  as  aforesaid,  the  same  rent,  or  any  part  thereof,  shall  be  unpaid 
for  the  space  of  fourteen  days  after  the  respective  days  or  times 
whereon  the  same  ought  to  be  paid  as  aforesaid,  then  and  m  such 
case,  and  so  often  as  the  same  shall  happen,  (although  no  lawful 
demand  shall  have  been  made  thereof,)  it  shall  be  lawful  for  the  said 
[mortgagor],  his  executors,  administrators,  or  assigns,  to  enter  into 
and  distrain  upon  the  said  premises  hereby  demised,  for  the  said 
yearly  rent,  or  so  much  thereof  as  shall  then  be  in  arrear,  and  tfae 

(m)  The  mortgage  was  for  years,  the  mortgagor  being  bat  a  tennor. 
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diBtress  and  distreBses  then  and  there  made,  to  take  lead^  cany  away,  10.  uifBER- 

and  impound,  and  in  pound  to  detain  and  keep,  and  in  due  time  I'EASE  bt 

afterwiurds  to  Bell  or  diBpose  of,  or  otherwise  to  act  therein  accord-  **^^tg^^^ 

mg  to  the  law,  to  the  mtent  that,  by  the  wayB  and  meauB  aforoBaid,  gagor. 


he  the  Baid  [mortgagor],  his  executors,  adminiBtrators,  and  assignB, 
shall  and  may  he  fiilly  paid  and  satisfied  the  arrears  of  the  said 
rent,  and  also  all  costs,  charges  and  expenses  which  shall  he  sus- 
tained or  incurred  in  consequence  of  any  such  distress  or  distresses. 
And  the  said  [/eM^^]  doth  hereby,  for  himself,  his  heirs,  executors,  coreiumts  by 
administrators,  and  assigns,  conyenant  with  the  said  [mortgagee],  his      ""^ 
executors,  administrators,  and  assigns,  and  also  separately  with  the  said 
[mortgagor],  his  executors,  administrators,  and  assigns,  in  manner  fol- 
lowing; that  is  to  say,  that  he  the  said  [lessee],  his  executors,  adminis-  topfty  rant  to 
trators,  and  assigns,  shall  and  will  yearly,  during  the  continuance  of  notiM,  and  after- 
the  said  term  hereby  granted,  pay  unto  the  said  [mortgagor]^  his  exe-  gagat ; 
Gutors,  administrators,  or  assigns,  until  such  notice  shall  have  been 
given  or  left  as  aforesaid,  and  afterwards  to  the  said  mortgagee],  his 

executors,  administrators,  and  assigns,  the  said  yearly  rent  of  £ , 

on  the  respective  days  and  in  manner  hereinbefore  appointed  for  pay- 
ment thereof ,  without  any  deduction  whatsoever:    And  also  shall  topayntasand 
and  will  pay  the  sewers-rate,  and  all  manner  of  other  taxes,  assess- 
ments, rates,  and  impositions  whatsoever,  whether  parliamentary, 
parochial,  or  otherwise,  which  now  are,  or  hereafter  during  the  said 
term  shall  be  assessed,  rated,  or  imposed  on  the  said  messuage  or 
tenement  and  premises,  or  any  part  thereof,  or  on  the  said  yearly  rent 
hereby  reserved,  or  any  part  thereof,  or  on  the  said  [mortagee]  and 
[mortgagor],  or  either  of  them,  their,  or  either  of  their  executors, 
administrators,  or  assigns,  on  account  thereof:  And  will  also  pay,  andpnmimnaof 
on  demand,  unto  the  said  [mortgagee]  and  [mortgagor]  respectively,  ^^^l^i^l!^ 
and  their  respective  executors,  administrators,  and  assigns,   all  pre-  "'^'^s"^^' 
miums,  costs,  charges,  and  expenses,  and  all  and  every  sum  and 
sums  of  money  which  the  said  [mortgagee]  and  [mortgagor]  respec- 
tively, or  their  respective  executors,  administrators,  or  assigns  shall 
from  time  to  time  during  the  said  term  expend  for  insuring  the  said 
messuage  or  tenement  and  premises  from  loss  or  damage  by  fire,  to 

the  extent  of  £ ;  and  that  the  amount  of  the  said  premiums,  costs.  Limit  of  amount 

charges,  and  expenses  shall  also  be  recoverable  by  distress  on  the  dSS&m.      ^ 

said  premises,  as  and  in  the  nature  of  rent  reserved  upon  a  lease  for 

years:  And  also,  that  in  case  any  loss  or  damage  by  fire  shall,  during  ifinsunnoa- 

the  said  term  hereby  granted,  happen  to  the  said  messuage  or  tene-  to^S^liS^  ^^ 

ment  and  premises,  or  any  part  thereof,  and  the  money  received  by  j^^difiezwoa. 

the  said  [mortgagee]  and  [mortgagor] ,  or  either  of  them,  their,  or  either 

of  their  executors,  administrators,  or  asmgns,  under  or  by  virtue  of 
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10.  UNDER-  the  policy  or  policies  of  insurance  thereon,  shall  not  be  sufficient,  and 

LEASE  BY  BQ  far  as  the  same  will  not  extend  to  rebuild,  repair,  or  re-instate  the 

^    ^  said  messuage  or  tenement,  erections  and  buildings,  then  the  said 

Ta^oT"  [^««^«]'  ^  executors,  administrators,  or  assigns  shall  and  will  also  pay 


unto  such  of  them,  the  said  [mortgagee]  and  [mortgagor],  or  his  execu- 
tors, administrators,  or  assigns,  as  shall  rebuild,  repair,  and  re-instate 
the  said  messuage  or  tenement,  erections  and  buildings,  the  difference 
in  amount  between  the  sum  recoyered  under  or  by  virtue  of  the  said 
policy  or  policies  of  insurance,  and  the  sum  expended  in  so  rebuilding, 
repairing,  and  re-instating  the  said  messuage  or  tenement,  erections, 

CoToittit  to  z».  buildings,  and  premises,  or  any  part  thereof :  And  also,  &c.  [add  here 
a  Covenant  by  lessee  to  repair  and  deanse,  4hc.,  as  ante,  p.  580  of  this 

andtoyiddnpat  volume.  No.  31;  And  the  same  messuage  or  tenement  and  premises, 

6nd  of  twin ;  , 

with  the  appurtenances,  so  being  in  all  parts  and  things  from  time  to 
time  well  and  sufficiently  repaired,  upheld,  sustuned,  &c.,  [as  in  the 
covenant  to  repair,]  shall  and  will  peaceably  and  quietly  leave,  sur- 
render, and  yield  up,  at  the  end  of  the  said  term,  unto  the  said  [mort- 
gagee], his  executors,  administrators,  or  assigns,  in  case  his  aforesaid 
mortgage  shall  be  then  subsisting,  but  otherwise  to  the  said  [mort- 
gagor],  his  executors,  administrators,  or  assigns;  together  with  all 
such  fixtures  thereon  or  thereto  belonging  as  are  usually  deemed 
landlord's  fixtures  :  And  fubther,  that  it  shall  be  lawful  for  the 
said  [mortgagee]  and  [mortgagor]  respectively,  and  their  respective 
executors,  administrators,  and  assigns,  and  also  for  the  superior  land- 
lord or  landlords  of  the  said  messuage  or  tenements  and  premises, 
and  his  or  their  surveyor  or  surveyors,  agents  or  servants,  twice  in 
Poirarof  z«^sti7  every  year,  &c.,  [Here  insert  Power  to  lessors  to  enter  and  see  state  of 

to  inspMt  rvpftin,  i^  .^  i.    ^  ^        ^ 

&e.  repairs  of  the  premises ;  and  a  Covenant  by  lessee  to  repair  according 

to  notice,  as  in  p,  582  of  this  volume,  No,  7,  CoL  //.] :  And  also,  kc„ 
Mot  to  cany  on  [Covenant  hy  lessee  not  to  carry  on  any  offensive  business,  p.  666  of 
naiias,  this  volume;  nor  assign  without  license,  p.  582  of  thie  volume.  No.  9, 

Uoenie.  Col,  II.],     PROVIDED  ALWAYS,  4&C.,  [add  Provisojor  the  re-entry  of 

•on'  r»-«ntu  on     the  mortgagee,  his  executors^  administrators^  and  eusignsj  and  also 
rent^&&  of  the  mortgagor,  his  executors,  administrators,  and  assigns,  on  tion- 

payment  of  rent,  or  nonperformance  of  covenants,  as  in  p.  583  </ 
covtnaatby  this  Volume^  No,  11,  Col.  II.  ;  and  a  Covenant  by  the  mortgagor 
Mo-iiqSMenjoi^  f<>^  ^^  lessee's  quiet  enjoyment^  on  paying  the  rent  reserved,  and 
"'*°^'  performing  and  observing  the  covenants  by  him  to  be  performed 

and  observed,  as  in  p.  583  of  this  volume^  No.  12,  Col.  IL"]  ; 
•nd Indemnity  and  add: — ^and  also  saved  harmless  and  indemnified  from  the  rent 
iSSu.  ^^"^^^     and  covenants  reserved  and  contained  in  a  certain  indenture  of  lease, 

bearing  date  on  or  about  the day  of in  the  year » 

and  made,  or  expressed  to  be  made,  between  the  Dean  and  Chapter, 
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Gustos  or  Warden,  Minor  Canons  and  Junior  Cardinal  of  the  Cathedral     10.  under- 
Church  of  St.  Paul,  in  London,  of  the  one  part,  and  the  said  [morjs^a-      lease  bt 
gor]  of  the  other  part ;  wherehy  the  said  Dean  and  Chapter,  Custos  or    m<>'*''<*^®^^ 
Warden,  Minor  Canons  and  Junior  Cardinal,  did,  for  the  considera-        qaoob. 

tions  therein  mentioned,  demise  and  lease  the  said  messuage  or  tene-    

ment  and  premises  herehj  demised,  unto  the  said  [mortgagor],  his 
executors,  administrators,   and  assigns,  from  the  day  of  the  date 
thereof,  for  the  full  term  of  forty  years  thence  next  ensuing ;  and  free 
from  all  claims  and  demands  in  respect  thereof :  And  also,  that  he  cotmuit  bj 
the    said    [mortgagor'],  his  executors,   administrators,  or  assigns,  ^d^^Bom" 
shall  and  will,  in  case  of  any  loss  or  damage  hy  fire  happening  to  """•y^"P~*^ 
the  said  messuage  or  tenement  and  premises,  immediately  on  receipt 
or  recovery  of  the  money  due  upon  or  by  virtue  of  any  policy  or 
policies  of  insurance  of  the  said  premises,  fully  and  faithfully  lay  out 
and  expend  the  same,  so  far  as  the  same  will  extend,  in  rebuilding,  re- 
pairing, and  re-instating  the  said  messuage  or  tenement  and  premises 
hereby  demised :  And  the  said  [mort^a^ee]  doth  hereby,  &c.,  [inseri 
Covenant  hy  the  mortgagee /or  the  leaees  quiet  enjoyment^  on  payment  ^SJIJ^'!^ 
of  rent,  <f?c.,  as  against  him  the  mortgagee,  and  persons  claiming  i«Ma«'*qtttot«- 
under  him]  :  And  the  said  [lessee]  doth  hereby,  for  himself,  his  heirs,   coT«iuuitbyieik 
executors,  administrators,  and  assigns,  covenant  with  the  said  [mort-  wnAom^-^^ 
gagor],  his  executors,  administrators,  and  assigns,  that  in  case  the  said 
Dean  and  Chapter  of  the  Cathedral  Church  of  St.  Paul  aforesaid  shaD, 
at  any  time  during  the  continuance  of  this  present  demise,  be  willing 

to  renew  the  sud  lease  bearing  date  on  or  about  the  said day 

of  -^ ,  for  a  further   term  of  years,  he  the   said  [hssee],  his 

executors,  administrators,  or  assigns,  will,  at  the  request  in  writing 
of  the  said  [mortgagor],  his  executors,  administrators,  or  assigns,  pay 
to  the  said  Dean  and  Chapter,  or  their  proper  officer  duly  authorised 
to  receive  the  same,  the  fine  that  shall  be  imposed  upon  such  renewal 
of  the  said  last-mentioned  lease,  and  also  the  expenses  of  the  same 
renewal,  so  that  such  fine  and  expenses  do  not  exceed  together  the  npt  ezeeeding 

sum  of  £ ,  of  lawful  money  of  Great  Britain  ;  and  if  the  same  fine 

and  expenses  together  shall  exceed  that  sum,  then  will,  at  such 
request  as  aforesaid,  pay  so  much  of  the  same  fine  and  expenses  as 
shall  amount  to  that  sum :  And  the  said  [mortgagor]  doth  hereby  comant  bj 
further,  for  himself,  his  heirs,  executors,  administrators,  and  assigns,  SSg^muier. 
covenant  with  the  said  [lessee],  his  executors,  administrators,  and  tote^Ton^^r- 
assigns,  that,  upon  payment  of  any  such  fine  and  expenses  of  renewal  toe^Sc^^d^' 
as  aforesaid,  or  of  such  part  thereof  as  aforesaid,  by  the  said  [lessee],  ^^^'^'^ 
his  executors,  administrators,  or  assigns,  he,  the  said  [mortgagor],  his 
executors,  administrators,  or  assigns,  shall  and  will,  immediately  upon 
such  renewal,  at  his  or  their  own  costs  and  charges,  efiectually  assign 
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or  demise,  at  the  option  of  the  said  [lesgee],  his  executors,  adminis- 
trators, or  assigns,  the  premises  to  be  comprised  in  such  renewed 
lease,  with  their  appurtenances,  unto  the  persons  or  person  paying  the 
same  fine  and  expenses  of  renewal,  or  such  part  thereof  as  aforesaid, 
their,  or  his  executors,  administrators,  or  assigns,  for  the  term,  or  for 
all  the  term  except  the  last  day  thereof,  for  which  the  same  premises 
shall  have  been  granted  by  such  new  lease,  by  way  of  mortgage,  for 
securing  the  i^epayment  to  the  said  [lesMe],  his  executors,  adminis- 
trators, or  assigns,  of  the  principal  sum  or  sums  so  adyanced  or  paid, 
for  such  renewal  fine  and  expenses  of  renewal  as  aforesaid,  with 
interest  theroon,  after  the  rate  of  £5  per  centum  per  annum,  and 
subject  thereto,  upon  trust  for  the  said  [mortgagor],  his  executors,  ad- 
ministrators, and  assigns,  according  to  his  right  and  interest  in  the 
premises  to  be  comprised  in  any  such  new  lease.     Ik  wmnssa,  dsc. 


11.  LEASE  OF 
A  COTTON- 
MILL  AND 
MAGHINERT. 


Parties. 
TertatQin. 


Paicela. 


XI. 

Lease  of  a  Cotton  AlUlf  Maehinmf^  and  Gear,  ^c,  ^for  a  term 
of  Years,  at  a  yearly  rent,  subject  to  suspension  m  ease  ef 
fire,  the  Lessee  covenanting  to  pay  an  additional  rent  for  die 
use  of  a  Culvert,  and  also  an  annual  chief  rent,  to  layeut 
a  given  sum  in  repairs,  and  to  keep  repaired^  damage  by 
fire  excepted.  The  Lessors  to  have  option  of  purchasings  at 
end  of  term.  Machinery  erected  by  Lessee;  and  to  aeeeft 
payment  of  rent  by  Bills  of  Exchange, 

THIS  INDENTURE,  made  the day  of ,  in  the  year  of 

our  Lord ,  Between  [lessors],  of ,  of  the  one  part,  and 


[lessee],  of 


of  the  other  part,  Witkesbbth,  That,  in  coasi- 


deration  of  the  rents  and  ooyenants  hereinafter  reserved  and  con- 
tained, and  on  the  part  of  ihe  said  [lessee],  his  execut<M!B,  adminis- 
trators, and  assigns,  to  be  paid  and  performed,  He,  the  said  [2eM0r], 
Doth  by  these  presents  demise  and  lease  unto  the  said  [20ffM], 
his  eirecutors,  administrators,  and  assigns.  All  that  cotton-spinning 
mill,  with  the  engine-house,  steam-engine,  boilers,  machinery,  goiiig 
gear,  fixtures,  and  other  the  appurtenances  thereto  respectiTely 
belonging,  of  him  the  said  [lessor],  as  the  same  premises  are  now 
used  and  let  in  the  way  of  room  and  power  to  ^e  said  [IfltiM] ; 
And  also  all  those  several  buildings  used  and  occupied  by  the  said 
several  occupiers  of  the  said  mill  as  store-houses  or  otherwise,  sad 
all  the  vacant  ground  adjcHning  or  near  the  said  premises  ;  And  also 
all  those  twelve  tenements  or  cottages  situate  and  adjoining  near  io 

the  said  mill,  and  now  in  the  several  oocupa4i<ms  of ,  dec.,  or 

some  or  one  of  them  ;  all  which  premises  are  atuate  at  or  near ^i  i» 
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the  township  of » in  the  purish  of aforesaid,  and  are  called  or  11.  lease  op 

known  bj  the  name  of  The  Lower  Mill ;  together  with  all  houses,     ^  ootton- 
ont-hoQses,  edifiees,  buildings,  roads,  ways,  paths,  passages,  water-      ^'^^  ^^^ 

courses,  pumps,  and  wells  of  water,  culverts,  and  especially  the   1 

culvert  or  tunnel  by  which  the  said  mill  and  engine  are  supplied  with 
water  from  the  adjoining  brook  or  rivulet,  easements,  privileges,  rights, 
members,  and  appurtenances  whatsoever  to  the  same  premises  or 
any  part  thereof  belonging  or  appertaining,  or  now  used  and  occupied 
therewith :  Except  and  always  reserved  out  of  this  present  demise  unto  EzeepUona  of 
the  said  [^mot],  his  heirs  and  assigns,  all  mines  of  coal,  iron,  lead,  or  ^^wking^  '^^^ 
other  minerals,  and  all  quarries  of  stone  or  slate,  and  beds  of  clay, 
within  or  under  the[said  demised  premises,  with  liberty  for  hfan  and  them, 
and  his  and  their  agents  and  workmen,  at  all  times  during  this  demise, 
to  dig  for,  get,  smelt,  and  work,  any  such  mine,  minerals,  quarries,  and 
beds  of  clay,  and  to  lead  and  carry  away  the  same  with  carts  and  car- 
riages over  any  part  of  the  said  demised  paremises,  making  reasonable  on  pajmoit  for 
compensation  to  the  said  [lessee],  his  executors,  administrators,  or 
assigns,  for  the  damage  he  or  they  may  thereby  sustain ;  and  also  saving  and  reaerring 
and  reserving  unto  the  said  [lessor],  his  heirs  or  assigns,  and  his  or  inspect  pramiaM. 
thehr  agent  or  agents,  the  liberty  of  entering  upon  the  said  premises 
hereby  demised,  four  times  in  the  year,  at  seasonable  times  in  the  day* 
time,  for  the  purpose  of  viewing  the  state  and  condition  thereof :  To  Habndam. 
HAVE  AND  TO  HOLD  the  Said  mill,  engme-house,  steam-engine,  machi- 
i^^T*  going  gear,  fixtures,  cottages,  buildings,  vacant  ground,  heredi- 
taments, and  all  and  singular  other  the  premises  hereby  demised,  or 
intended  so  to  be,  with  their  appurtenances,  unto  the  said  [lessee],  his 

executors,  administrators,  and  assigns,  firom  the day  of last 

past,  for  the  term  of  seven  years  thence  next  ensuing,  (subject  to  the  snideet  to  chief 
payment  of  the  yearly  chief  rent  of  nineteen  pounds,  three  shillings,  and  '^^^  ^ 
the  out-payment  of  five  guineas  hereinafter  particularly  mentioned) : 
TiBLDiNa  AND  PATivo  thercfor,  yearly  and  every  year  during  the  said  Reddendum  of 
term,  (except  only  in  case  of  fire,  as  hereinafter  mentioned,)  for  and  in  owe  of  fin; 


in  respect  of  the  said  premises,  unto  the  said  [lessor],  his  heirs  and 
assigns,  the  clear  yearly  rent  of  £600,  of  lawful  money  of  Great 
Britain,  by  four  equal  quarterly  payments,  on  the  twenty-fourth  day  qnaitetiy. 
of  June,  the  twenty-fourth  day  of  September,  the  twenty-fourth  day 
of  December,  and  the  twenty-fourth  day  of  March,  in  each  year;  the 
first  payment  to  begin  and  be  made  on  the  tw^ity-fourth  day  of  June 
now  next  ensuing :  And  the  said  [lessee]  doth  hereby,  for  himself,  comuuit  by 
his  henrs,  executors,  administrators,  and  assigns,  covenant  with  the  !SIS!|^^^*Sum^ 
said  [lessor],  his  heirs  and  assigns,  that  he,  the  said  [lessee],  his  ^^ 
executors,  administrators,   or  assigns,  shall  and  will,  during  the 
said  term,  (except  only  in  case  of  fire,  as  hereinafter  mentioned,)  well 
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11.  LEASE  OF  and  truly  pay  unto  the  said  [lessor],  his  heirs  and  assigna,  the  said 
A  COTTON-  yearly  rent  of  £500,  at  the  days  and  in  manner  heremhefore 
MILL  AND      appointed  for  payment  thereof:  and  also,  that  he  or  they  shall  and 

1  will,  over  and  besides  the  said  yearly  rent,  during  the  said  term. 

To  i»7  chief  rent;  pay,   satisfy,   and   discharge,   unto  of  ,  his   heirs  and 

assigns,  the  annual  chief  rent'  of  nineteen  pounds  three  shillings, 
payable  to  him  and  them  out  of  the  said  demised  premises,  on  the 
and  A  yearly  sam  twenty-fifth  day  of  December  in  each  year ;  and  also  a  certain  out- 
nee  of  coivert;      payment,  not  exceeding  five  guineas  annually,  to  be  payable  on  the 

same  day  to  Messrs.  ,  of ,  bankers,  or  such  other  person 

or  persons  as  shall  be  entitled  to  receive  the  same,  for  the  prinl^ 
of  passing  and  continuing  the  culvert  or  tunnel  hereinbefore  men- 
tioned under  or  through  their  property  to  the  said  brook  ;  and  shall 
and  faidemnify       and  will  save  harmless  the  said  [lenor],  his  heirs,  executors,  adminis- 
'    trators,   and  assigns,  from  the  same  chief  rent  and  out-payment 
respectively,  and  from  all  suits  and  damages  in  consequence  of  the 
non-payment  thereof  respectively :  And  also,  that  he,  the  said  [lessee], 
his  executors,  administrators,  or  assigns,  shall  and  wiU,  from  time  to 
time  and  at  all  times  during  this  demise,  pay,  satisfy,  and  discharge 
all  parliamentary,  parochial,  township,  county,  and  other  taxes,  rates, 
duties,  and  assessments  whatsoever,  that  shall  be  taxed,  rated,  assessed, 
charged,  or  imposed,  upon  or  in  respect  of  the  said  premises  hereby 
demised,  of  any  part  thereof,  or  the  owners  or  occupiers  thereof: 
To  repair,  except  And  ALSO,  that  he,  the  Said  [lessee],  his  executors,  administrators,  or 

assigns,  shall  and  will,  at  his  and  their  own  expense,  during  this 

demise,  when  and  so  often  as  occasion  shall  require,  (damage  by  acd- 

dental  fire  only  excepted,)  substantially  maintain,  point,  glaze,  paint« 

amend,  and  keep,  the  whole  of  the  said  cotton-mill,  engine-house, 

engine,  machinery,  going  gear,  cottages,  and  premises  hereby  demised, 

and  the  roofs,  windows,  doors,  and  wood  and  iron  work  thereof 

respectively,  and  all  and  singular  the  outhouses,  stables,  gates, 

walls,  fences,  water-courses,  roads,  and  appurtenances  whatsoerer 

thereto  belonging,  in  good,  substantial,  and  complete  tenantable, 

and  quietly  yield    repair  and  condition ;  and  the  same  so  painted,  amended,  and  kept  in 

up        o    rm.   ^^^^  complete  repair  and  condition  (reasonable  wear  and  tear  only 

excepted),  shall  and  wilf,  at  the  expiration  or  the  sooner  determination 

of  this  demise,  peaceably  and  quietly  surrender  and  yield  up  unto  the 

To  expend  a        ^^  [^<sMor],  his  hoirs  or  assigns :  And  also,  that  he,  the  said  [2««fM]i 

r^ttbe  t^ta       ^  oxecutors,  administrators,  or  assigns,  shall  and  will,  within  twelve 

months  from  the  date  hereof,  lay  out  and  expend  the  sum  of  £  ^— 
At  the  least  in  substantial  repairs  of  the  said  mill,  to  the  satisfaction 
of  the  said  [Zmjot],  his  heirs  or  assigns ;  and  particularly  shall  tad 
will  paint  the  whole  of  the  outside  wood-work  of  the  said  mill,  ss 
part  of  such  repairs :  Provided  alwats,  that  if  it  shall  hi^pen  that 


tvatre  months. 
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the  said  j'early  rent  hereby  reserved,  or  any  part  thereof,  shall  be   11.  lease  of 
behind  by  the  space  of  twenty-one  days  next  after  any  of  the  said     ^  cotton- 
days  whereon  the  same  ought  to  be  paid  as  aforesaid,  or  if  the  said  ^ 

[lessee],  his  executors,  administrators,  or  assigns,  shall  not,  in  all 1 

things,  keep  and  observe  all  and  every  the  covenants  and  agreements  JJ^Sy'S  a<m- 
herein  contained  on  his  or  their  part  to  be  observed  and  kept,  then  it  p»ynaentof  wnt, 
shall  be  lawful  for  the  sud  [lessor],  his  heirs  or  assigns,  into  and 
upon  the  said  demised  premises,  or  any  part  thereof  in  the  namd  of 
the  whole,  to  re-enter,  and  the  same  to  have  again,  repossess,  and 
enjoy,  as  in  their  first  and  former  state :  Provided  also,  that  if.   Levee  may 
during  the  continuance  of  this  demise,  the  said  [lessee],  his  executors,  SS^^lS^eeat 
administrators,  or  assigns,  shall  put  up  and  erect,  in  and  about  the  £n^dforUiem 
said  mill  and  premises  hereby  demised,  any  shafts,  machinery,  or  fix-     ^ 
tnres,  other  than  what  are  now  there,  and  which  are  particularly 
mentioned  and  described  in  the  Schedule  thereof  indorsed  on  these 
presents,  he  or  they  shall  be  at  liberty,  on  the  expiration  or  other 
sooner  determination  of  this  demise,  either  to  remove  the  same, 
(making  good  any  damage  to  be  occasioned  by  such  removal,)  or  at 
the  option  of  the  said  [lessor],  his  heirs  or  assigns,  be  paid  by  him  or 
them  such  sums  of  money  for  the  same  as  two  indifferent  persons,  one 
to  be  chosen  by  each  party,  or  their  umpire,  shall  award  and  affix  : 
Fbovided  also,  that  unless  the  said  [lessor],  his  heirs  or  assigns, 
shall  omit  to  give  to  the  said  [lessee],  his  executors,  administrators, 
or  assigns,  three  calendar  months'  notice  in  writing  previously  to  the 
expiration  or  other  sooner  determination  of  the  said  term,  (such  notice  to 
be  left  at  the  said  mill,)  expressing  his  or  their  intent  to  become  the 
purchaser  or  purchasers  thereof,  he  or  they  shall  be  deemed  to  have 
declined  such  purchase  :  And  the  said  [lessor]  doth  hereby,  for  him-  Covenant  for 
self,  his  heirs  and  assigns^  covenant  with  the  said  [lessee],  his  execu-  ei^oyment. 
tors,  administrators^  and  assigns,  that  he  or  they,  paying  the  rent,  and 
performing  the  several  covenants  and  agreements  hereinbefore  reserved 
and  contained,  and  on  his  and  their  part  to  be  paid  and  performed, 
shall  and  may  peaceably  and  quietly  have^  hold,  occupy,  use,  and 
enjoy  the  said  premises  hereby  demised,  with  their  appurtenances, 
(especially  the  said  culvert  or  tunnel  for  supplying  the  said  mill 
with  water,)  during  the  said  term  hereby  granted,  without  any  in- 
terruption, suit,  or  disturbance,  from  or  by  the  said  [lessor],  his  heirs 
or  assigns,  or  any  person  or  persons  claiming  or  to  claim  by,  from, 
through,  or  under  him,  them,  or  any  of  them :  Provided  always,  and  ptotIbo  for  toi- 
it  is  hereby  further  declared  and  agreed,  that  in  case  the  said  mill,  in  cue  of  are,  tui 

•       1  .  1  *  /»  1    '1 1*  premiaes  restored 

engine-house,  steam-engine,  machinery,  fixtures,  cottages,  buildings,  by  inaot. 
hereditaments,  and  all  and  singular  other  the  premises  hereinbefore 
described,  or  any  part  or  parts  thereof,  shall,  at  any  time  or  times 
during  the  said  term  hereby  granted,  happen  to  be  destroyed  or 
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11.  LEASE  OF  damaged  bj  fire,  so  as  to  render  the  same  mifit  for  the  spimung  of 

A  COTTON-     cotton,  or  umnhabitable,  then  and  in  such  case,  the  rent  hereinbefiore 

MILL  AND     reserred  for  the   same,  or  a  just  and   prop<N:tional  part  thereof, 

If  A  run  wnitv  *  w  *     *  * 

1   according  to  the  nature  or  extent  of  the  injury  sustained,  ahall  be 

suspended  or  abated  until  the  said  premises  shall  have  been  rebuilt  or 
repaired  by  the  said  [lessor]  ^  his  heirs  or  assigns,  and  be  pat  in  a  fit 
state  and  condition  for  habitation,  or  for  carrying  on  the  spinning  or 
manufacturing  of  cotton,  for  which  the  same  demised  premisea  are  now 
used  ;  and  in  case  of  any  dispute  or  difference  between  the  parties 
interested  therein,  with  respect  to  the  time  of  such  suspension^  or  the 
amount  of  such  abatement  respectively,  the  same  shall,  from  time 
to  time,  and  at  all  times,  be  referred  to  the  arbitrament  and  deter- 
mination of  three  indifferent  persons,  to  be  named  or  chosen  aa  afore- 
Agraem«nt  to  ae-    Said :  And  LASTLY,  that,  in  Consideration  of  the  said  rent  being  made 
rent ^SSsof «c-  payable  quarterly  as  aforesaid,  he,  the  said  {lessor],  his  heirs  and 
ehang9.  assigns,  will  from  time  to  time  accept  payment  thereof  in  a  bill  or  bills 

of  exchange,  at  or  under  two  months  after  date,  to  be  drawn  by  one  of 
the  Manchester  banking-houses  on,  and  accepted  by,  the  London  house 
on  which  such  bank  usually  draws  such  bill  or  bills,  to  be  drawn  or 
indorsed  payable  to  such  person  or  persons  as  he,  the  said  [lessor], 
his  heirs  or  assigns,  shall  from  time  to  time  direct.     In  wrrNBSS,  &c. 
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Underletue  by  Tlhree  Joint  Tenants  (n)y  of  a  House  in  the 
Begent^s  Park,  with  the  use  of  Foot  and  Carriage-way  and 
Ornamental  Garden,  m  common  with  neighbourhood.  Besides 
ordinary  Covenants  to  pay  Bent^  S^c,  ;  Covenant  by  Under- 
lessee  to  contribute  proportion  towards  expenses  of  maintain- 
ing Roads  and  Ornamental  Garden^  and  Watching  and 
Police  ;  to  Insure  ;  to  Paint  in  a  mode  prescribed^  at  speci- 
fied  periods;  fvith  power  to  Under-lessors  to  do  work  on 
default^  and  recover  expenses  as  Bent.    Power  of  entry  to 
Under-lessors  to  take  Schedule  of  Fixtures;  to  see  condi- 
tion of  Premises  ;  and  to  Repair  adjoining  Premises.  Powert 
to  Park  Gate-Keepers  to  exclude  Carts^  <^c.  /    and  other 
Provisions  adapted  to  General  Benefit  of  the  neighbourhood. 
Power  to  Under-lessee  to  determine  Lease  at  end  of  first  Fwe, 
Seven^  or  Fourteen  Years  of  Term. 

THIS  INDENTURE,  made  the day  of ,  1845,  Bbtwsek 

A.  B.,  of ,  C.  D.,  of ,  and  B.  F.,  of ,  [three  under-lesson], 

of  the  one  part ;  and  Q.  H.,  of ,  [under-lessee],  of  the  other  pert, 

(n)  As  to  leues  bj  Joint-tcnaiitt,  ice  ante,  Vol.  L,  p.  124  e(  ffjf. 
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WiTNBSSBTH,  That,  in  considwatimi  of  the  rents  and  oOTonants  herein-  12.  under- 
after  reserved  and  contained,  and  on  tiie  part  of  the  said  [under-  i«ease  of 
le$9ee'],  his  executors,  administrators,  and  assigns,  to  be  paid,  observed, 
and  performed,  thet  the  said  Itmder-kisors],  do,  and  each  of  them 
DOTH,  bj  these  presents,  demise  and  lease  nnto  the  said  \under4e9see]^ 
hb  ezeeators,  administrators,  and  assigns,  All  that  messuage  or 
tenement  and  dwe&ing-house,  with  the  coach-house  and  stables, 
erections  and  buildings,  theretmto  belonging,   situate  and   being 

No. ,  Hanoyer  Terrace,  Regent's  Park,  in  the  parish  of  Sunt 

Marylebone,  in  the  county  of  Middlesex,  and  more  particularly  de- 
scribed in  the  plan  drawn  in  the  margin  of  these  presents,  Tooether  with  uie  of  foot 
with  the  use,  for  the  benefit  and  advantage,  as  hereinafter  mentioned,  and  omammS^ 
of  the  inhabitants  or  oeeupiers  for  the  time  being  of  the  aforesaid  ^^^*^^* 
messuage  or  dwelling-house  hereinbefore  described,  and  intended  to 
be  hereby  demised,  in  common  with  the  respective  inhabitants  or 
occupiers  for  the  time  being  of  the  other  messuages  or  dwelling- 
houses  in  Hanover  Terrace  aforesaid,  of  the  piece  or  parcel  of  ground 
in  front  thereof,  abutting  westward  in  part  on  the  said  messuage  or 
dwelling-house  hereby  demised,  and  in  the  other  parts  on  other 

messuages  leased  to ,  eastward  mi  the  western  road  of  the  said 

Park,  northward  on  ground  belonging  to  her  Majesty,  being  other 
part  of  the  said  Park,  and  southward  on  the  open  carriage-way  ; 
and  which  said  lastly  hereinbefore  described  piece  or  parcel  of 
ground  is  inclosed  and  laid  out  partly  as  a  footway  and  carriage 
drive  or  acoess,  and  partly  as  an  ornamental  garden,  to  be  used  and 
enjoyed  during  the  term  hereby  granted  in  common  by  the  respective  fa;  «y°™o«>  ^J^* 
inhabitants  or  occupiers  for  the  time  being  of  the  said  other  messuages 
or  dwelling-houses  in  Hanover  Teirace  aforesaid ;  such  footway  and  ^^^b  ^ mni 
carriage  drive  or  access,  and  ornamental  gardra,  and  the  iron  and  2??f!f£7^*^^ 
other  posts,  rails,  and  fences  thereof,  during  the  term  hereby  granted, 
to  be  from  time  to  time  properly  kept  up,  maintained,  and  repaired 
by  the  commissioners  for  the  time  being  of  her  Majesty's  woods, 
forests,    land-revenues,    works,   and    buildings,   or   the    surveyor- 
general  for  the  time  being  of  her  Majesty's  land-revenues,  on  behalf 
of  her  Majesty,  her  heirs  and  successors,  as  heremafter  mentioned ; 
Together  with  the  use  of  the  several  fixtures  and  things  mentioned  Useof  flzturei. 
and  specified  in  the  Schedule  hereunder  written ;  and  which  said 
messuage  or  tenement,  coach-house,  stable,  and  premises  are  now  in 
the  possession  of  the  said  \under4e8see\ ;   And  all  ways,  paths,  pas-  Otntni  words, 
sages,  lights,  easements,  drains,  water-courses,  profits,  commodities, 
and  appurtenances  whatsoever  to  the  said  messuage  or  tenement, 
coach-house,  stables,  erections,  and  buildings  belonging  or  in  anywise  ExcepUons  and 
appertaining ;  (Except  and  always  reserved  unto  the  Queen's  Majesty,  ^JJ^f**^  ^ 
her  heirs  and  successors,  and  the  respective  inhabitants  or  occupiers  ■i<»gt«naee; 
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for  the  time  being  of  the  other  mesBoages  or  dweUing-hoiiaes  abnUiiig 
upon  the  footway  and  carriage-driye  or  access,  and  ornamental  garden 
aforesaid,  and  all  persons  going  to  and  returning  from  the  said  last- 
mentioned  messuages  or  dweUing-houses,  or  any  or  either  of  them, 
full  and  free  liberty  of  ingress,  egress,  and  regress,  way,  and  passage, 
at  all  times  during  the  said  term  hereby  granted,  to  pass  and  repass 
along  the  terrace  under  the  arcade  in  front  of  the  said  mesauage  or 
dwelling-house  hereby  demised :  And  also  except  and  always  reserred 
unto  the  Queen's  Majesty,  her  heirs  and  successors,  and  the  lessees 
and  occupiers  for  the  time  being  of  any  other  messuages,  lands,  or 
grounds,  of  or  belonging  to  her  Majesty,  the  free  passage  or  mnning 
of  water  and  soil  coming  or  to  come  off  and  from  the  said  other  lands 
or  grounds  of  her  said  Majesty,  and  the  houses  built  or  to  be  built 
thereon  in,  by,  and  through  the  channels,  sewers,  drains,  and  water- 
courses now  belonging  to,  or  which  may  or  shall  hereafter  be  made  in, 
upon,  through,  or  under  the  said  premises  hereby  demised,  or  any 
part  or  parts  thereof ;  such  lessees  and  occupiers  for  the  time  being,  on 
reasonable  request,  paying  their  respectiye  shares  and  proportions  of 
cleansing  and  repairing  the  said  channels,  sewers,  drains,  and  water- 
courses, as  often  as  need  or  occasion  shall  be  or  require :  To  hate 
AND  TO  HOLD  the  Said  messuage  or  tenement,  coach-house,  staUoi, 
erections,  buildings,  and  all  and  singular  other  the  premises  hereby 
demised,  with  their  and  every  of  their  appmrtenances,  unto  the  said 
[under4essee]f  his  executors,  administrators,  and  assigns,  from  the 
day  of ,  now  last  past,  for  and  during  the  term  of  twenty- 
one  years  thence  next  ensuing  (o),  (determinable,  nevertheless,  as  is 
hereinafter  mentioned) :  Tibldino  and  patino  therefor  yearly,  during 
the  said  term,  unto  the  said  [under-lesiors],  their  executorsj  adminis' 

trators,  and  assigns,  the  yearly  rent  or  sum  of  £ ,  of  lawful 

money  of  Grreat  Britain,  on  the  29th  day  of  September,  the  25th  day  of 
December,  the  25th  day  of  March,  and  the  24th  day  of  June,  in  each 
and  every  year,  without  any  deduction  or  abatement  out  of  the  same, 
or  any  part  thereof,  for  or  in  respect  of  the  land-tax,  sewers-rste, 
and  all  other  taxes,  rates,  or  assessments  whatsoever,  imposed  or 
charged,  or  which  at  any  time  or  times  during  the  said  tenn  hereby 
granted  shall  be  imposed  or  charged,  upon  the  said  premises  herebj 
demised,  or  any  part  thereof,  or  upon  the  said  yearly  rent  hereby 
reserved,  or  any  part  thereof,  or  upon  the  said  [under-Uaton],  tbeir 
executors,  administrators,  or  assigns,  in  respect  thereof,  by  authority 
of  parliament  or  otherwise  howsoever,  property-tax  only  excepted ;  ^ 
first  payment  of  the  said  rent  hereby  reserved  to  begin  and  be  made 


(o)  The  term  ^ru  ahort  of  that  oompriied  in  the  original  leaae. 
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on  the  29th  day  of  September  next  ensuing  the  date  hereof :  And  the    12.  ukder- 
said  lunder-lessee]  doth  hereby,  for  himself,  his  heirB,  executorB,      uease  of 
administrators,  and  assigns,  coyenant  with  the  said  [under-iessorsjp      sRaKsr^R 
their  executors,  admioistrators,  and  assigns,  in  manner  following,        park. 

(that  is  to  say).  That,  dtc.  lOovenant  to  pay  renty  as  in  p.  580  of  this — 

volume.  No.  1,  Col.  //.] :  And  also  shall  and  will,  d^}.,  [Covenant  to  im:      '  ^ 
pay  rates  and  taxes,  ae  in  same  page.  No,  2,  (7o{.  //.] :  And  also  shall  uidnfeM  and 
and  will,  from  time  to  time  and  at  all  times  during  the  said  term  hereby         * 
granted,  when  and  as  often  as  need  or  oocanon  shall  be  or  require,  well 
and  sufficiently  repair,  uphold,  maintain,  and  keep  the  said  messuage  and  to  repair ; 
or  dwelling-house,  coach-house,  stable,  building,  and  premises  hereby 
demised,  or  intended  so  to  be,  and  all  other  edifices  and  buildings 
erected  or  to  be  erected  on  the  said  premises  hereby  demised,  or  any 
part  thereof,  and  also  all  party  walls  and  other  walls,  posts,  pales, 
iron  and  other  rails  and  fences,  courts,  yards,  gardens,  areas,  vaults, 
cellars,  soUars,  ways,  passages,  lights,   easements,  water-courses, 
sewers,  gutters,  drains,  pipes,  pumps,  and  other  matters  and  things 
whatsoever,  in  anywise  belonging  or  appertaining  to  the  said  premises 
hereby  demised,  in,  by,  and  with  all  and  all  manner  of  needful  and 
necessary  reparations  and  amendments  whatsoever :  And  also  shall  sndeoBtiiimting 
and  will  contribute  and  pay  to  the  said  [under-lessors],  their  exe-  p^S^^^iSdns' 
outers,  administrators,  or  assigns,  or  to  the  commissioners  or  surveyor-  "*'^'  ^^* 
general  for  the  time  being  of  her  Majesty's  woods,  forests,  land- 
revenues,  works,  and  buildings,  such  a  reasonable  and  rateable  pro- 
portion of  the  charges  and  expenses  of  forming,  making,  and  main- 
taining the  several  roads,  and  of  keeping  a  nightly  watch  in  the  said  of  waieiiiBg; 
Park,  and  also  of  supporting,  repairing,  amending,  cleansing,  and  keep- 
ing in  good  and  proper  order  and  condition,  in  the  manner  hereinafter 
mentioned,  the  footway  and  carriage  drive  or  access,  and  ornamental  of  repairing  foot 
garden  hereinbefore  mentioned,  and  all  the  walls,  iron,  and  other  posts,  £d  omuMntai ' 
rails,  gates,  and  fences,  with  which  the  same  are  or  shall  be  inclosed,  ^*'°^' 
and  of  painting  the  iron  and  other  posts,  rails,  gates,  and  fences,  with 
which  the  same  are  or  shall  be  inclosed,  as  shall  from  time  to  time  be 
required  by  the  said  [under-lessors],  their  executors,  administrators, 
or  assigns,  or  by  the  said  commissioners  or  surveyor-general  for  the 
time  being  respectively ;  such  proportion  not  at  any  time  to  exceed  in  Limttof  proptf- 
amount  the  respective  rates  or  assessments  for  similar  puiposes 
authorised  by  a  certain  Act  of  Parliament,  made  and  passed  in  the 
53rd  year  of  the  reign  of  his  late  Majesty  King  George  the  Third, 
intituled  "An  Act  for  Paving  and  otherwise  improving  certain 
Streets  and  other  Public  Passages  and  Places  which  are  or  shall  be 
made  upon  certain  pieces  of  ground  belonging  to  his  Majesty  in  the 
several  Parishes  of  Saint  Marylebone  and  Saint  Pancras,  in  the 
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12.  uin)E]i-    eonntj  of  Middlesex,  called  Marylebone  Park*'*  to  be  laid  or  aaaetted 

£BA8S  OP      upon  the  housea  and  bmldings  ereeted,  or  to  be  erected,  within  the 
HOUSE  nr      j^^  ^  ^^  g^^  ^^.   ^^  jj^  3|^  ^^  ^j]!  1,^3,^  ^^ 

AEOENT  8 

discbarge  a  reasonable  and  rateable  share  of  the  costs  and  charges  of 
-  making,  supporting,  repairing,  amending,  and  cleansing,  as  weU  all 
VS^^^l  partj  walls  and  gutters  of  or  belongmg,  or  which  shaU  at  any  tone 
Af.r^  '^    hereafter  during  the  said  term  of  twenty-one  years  hereby  granted 

belong,  to  the  said  premises  hereby  demised,  or  any  part  thereof,  as 
and  drains,  Ac;  also  all  dndns,  and  common  or  public  sewers,  and  other  easements, 

into  or  through  which  any  water  or  soil  shall  come  or  run  from  the 

said  premises  hereby  demised,  or  any  part  thereof,  or  which  shall  be 

used  by  him  the  said  [under-lessee]  ^  his  executors,  adminiatrators,  or 

assigns,  in  common  with  the  owners  and  occupiers  of  any  adjoiniiig 

and  complying      premises :    And  also  shall  and  will,  from  time  to  time  and  at  all 

raspe^g  foot      times  during  the  said  term  hereby  granted,  comply  with  such  reaaou- 

ud  omaDMntid^'  able  regulations  and  restrictions  with  respect  to  the  use  and  enjcy- 

'^'^''  ment,  by  the  respective  inhabitants  of  the  aforesaid  messuages  or 

dwelling-houses  abutting  thereon,  of  the  aforesaid  footway  and  car- 
riage driye  or  access,  and  ornamental  garden-ground,  and  also  with 
aadgMMMipoiioa  respcct  to  the  general  police  of  the  said  Park,  as  shall  from  time  to 
to  be  nmdnd  by  time  be  established  and  required  by  the  said  commissioners  or  surreyor- 
&e.  ^°^'  general  for  the  time  being  respectively  :  And  also,  that  he  the  said 
i^inmn  against  j^imj^i-.^^gi^] ,  his  executOTS,  administrators,  and  assigns,  ahall  and 

will,  at  his  and  their  own  costs  and  expenses,  forthwith  insure  or 
cause  the  said  messuage  or  dwelling-house,  coach-house,  stable,  and 
buildings  hereby  denused,  and  all  new  or  additional  building  or  build- 
ings which  may  at  any  time  hereafter  during  the  continuance  of  the 
said  term  be  erected  and  built  on  the  said  premises,  to  be  insured 
from  loss  or  damage  by  fire,  in  some  one  of  the  public  oflices  of 
insurance  against  fire  in  London  or  Westminster,  to  be  approved  of  by 
the  said  [vnder-lessors],  their  execut<Mrs,  aduunistrators,  cr  assigns, 
or  by  the  said  commissioners  or  surveyor-general  f<Hr  the  time  being 
respectively,  in  the  joint  names  of  the  said  cemmisnoners  or  survejor- 
general  for  the  time  being  respectively,  and  of  them  the  said  [tUMfor- 
leeeors],  their  executors,  administrators,  under-lessees,  under-teuaiits, 
ttiiM-foiuttisof  or  assigns,  in  such  sum  or  sums  of  money  as  shall  be  equal  to  tiiree- 
'  fourth  parts  at  least  of  the  value  thereof;  and  shall  and  will,  from  time 

to  time  thereafter,  keep  the  same  messuage  or  dweUing-heuse,  cosofa- 
house,  stable,  buildings,  and  premises  so  insured,  until  the  expiration 
or  other  sooner  determination  of  the  said  term  hereby  granted ;  snd 
and  produce  re-     shall  and  will,  whenever  requested  so  to  do,  produce  and  show  to  the 
mmt!  ^  ^^'      said  [under-iessors] ,  their  executors,  administrators,  or  assigns,  and  to 

her  Majesty's  bailiff  or  receiver-general  of  the  said  premises,  or  the 
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laid  oommiBfiioners  or  surFeyor-general  for  the  time  being  respeetlTelj,  12.  undir- 
the  receipt  or  reoeipte  for  the  premium  and  duty  which  riiall  haye      i«BAgB  op 
become  payable  in  respect  of  such  insurance  to  be  made,  in  pursuance      ^^f^  ^ 
of  the  aforesaid  eoTcnant,  for  the  then  present  or  ensuing  year ;  and  in        pabk, 
default  of  such  insurance  being  so  made  and  effidcted  by  the  said 


{under4e$s0e']f  his  executors,  administrators,  or  assigns,  or  of  his  £^mm^X^*^ 
or  their  producing  such  receipt  or  receipts  for  the  premium  and  duty  '*^' 
as  aforesaid,  it  shall  be  lawftd  for  the  said  [undisr-fefjort],  their 
executors,  administrators,  or  assigns,  to  insure  or  cause  to  be  insured, 
iu  sueh  jcnnt  names,  and  in  such  amount  or  value,  or  sum  or  sums  of 
money  as  hereinbefore  mentioned  and  provided,  the  said  messuage  or 
dwelling-house,  coach-house,  stable,  buildings  and  premises  respee- 
ttvely,  and  to  pay  the  premium  and  duty  payable  in  respect  thereof, 
and  to  charge  the  said  [under-Usiee],  his  executors,  administrators, 
and  assigns,  with  the  amount  thereof ;  and  that  he  the  said  [under^ 
leatee],  his  executors,  administrators,  or  assigns,  shall  and  will  repay 
and  reimburse  the  same  to  the  said  [amdl^-faifort],  tiieir  executors, 
administrators,  or  assigns,  upon  demand,  or  in  de&ult  of  payment 
thereof,  the  same  shall  be  reeorered  and  recoverable  iu  the  same  muIimovwaz. 
manner  as  the  rent  hereby  reserved,  and  in  the  manner  hereinbefore  SmtT  '  ** 
in  that  behalf  contained  and  mentioned :  And  in  case  the  said  MmmnconanA 
memKOMte  or  dwelling-house,  coach-house,  stable,  and  buildings  hereby  to  be  kid  out  in 
demised,  or  intended  so  to  be,  or  any  of  them,  or  any  part  thereof  tajvnidbj Sn ; 
respectively,  shall  at  any  time  or  times  during  the  said  term  hereby 
granted,  be  burnt  down,  destroyed,  or  damaged  by  fire,  then  and 
fi;t«k  time  to  time,  and  as  often  as  the  same  shall  happen,  all  such 
sum  or  sums  of  money  as  shall  become  payable  and  be  received  or 
recovered  by  virtue  of  such  insurance  shall  be  forthwith,  or  with 
all  convenient  speed  thereafter,  laid  out  and  applied  in  or  towards 
rebuilding,  reinstating,  repairing,  and  making  fit  for  habitation  and 
use,  to  the  satisCaction  of  the  said  [wMUr-leMors],  their  executmrs, 
administratmrs,  or  assigns,  and  of  the  said  commissioners  or  survey(v- 
general,  or  their  or  his  architect  or  agent  for  the  time  h&xxg  re- 
spectivefy,  upon  the  same  plan  as  before  such  fire  happened,  or  upmi 
sueh  other  plan  as  shall  be  previously  apinxyved  of  by  the  sud  [imdsr^ 
lestarsjt  their  executors,  administrates,  or  assigns,  or  the  said  com- 
missioners or  surveyar-g^neral,  or  their  or  his  architect  or  agent  for 
the  time  being  respectively,  the  whole  or  such  part  of  the  said  mes^ 
suage  or  dweUing-house,  coach-house,  stable,  and  buildings  re- 
spectively, as  shall  be  so  wholly  or  partly  burnt  down,  destroyed,  or 
damaged,  and  in  respect  whereof  such  insurance  money  shall  have 
become  payable ;  it  being  hereby  expressly  declared  and  agreed  by 
and  between  the  said  parties  to  these  presents,  that  every  sum  of 
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12.  UNDEK-  money  to  be  received  or  recovered  under  or  bj  virtue  of  such  tn- 

LBA8E  OF  Burance  as  aforesaid  shall  be  laid  out  and  applied  in  and  towards 

^^^  ,  rebuilding,  reinstating,  repairing,  and  making  fit  for  habitation,  the 

PARK.  ^^  messuage  or  dwelling-house,  coach-house,  stable,  and  buildings 

in  respect  whereof  such  insurance  money  shall  so  become  payable  as 


anderieaseo to      aforesaid  ;  And  in  case  the  monies  to  be  received  or  recovered  by 
dmcj:  virtue  of  such  insurance  shall  not  be  sufficient  for  those  purpoaea 

respectively,  then  that  he  the  said   [imder-feMee],  Yds  ezecuton, 

administrators,  or  assigns,  shall  and  will,  from  time  to  time,  on 

demand,  pay  and  make  good  the  amoimt  of  every  such  deficiency : 

Covenant  by  un-    And  ALSO,  that  he  the  said  lunder4essee]f  his  executors,  adminis- 

derlesBoe  to  paint  ,         .  ,,,,.„.  ,  .         «    . 

trators,  and  assigns,  shall  and  will  pamt  or  cause  to  be  painted,  m  a 
good  and  workmanlike  numner,  all  the  outside  wood  and  iron-work 
of  the  said  messuage  or  dwelling-house,  coach-house,  stable,  build- 
ings, and  premises  hereby  demised,  in  the  month  of  Auguat,  184 — , 
and  in  the  month  of  August  in  every  succeeding  fourth  year  of  the 
saich  term  hereby  granted,  and  not  at  any  other  time  or  times  during 
the  said  term,  (save  and  except  only  so  far  as  may  be  neceasaiy  from 
time  to  time  towards  reinstating  the  said  premiaes,  or  such  part  theveof 
as  may  happen  to  be  damaged  or  destroyed  by  or  by  means  of  fire),  and 
the  inside  work  once  in  every  eighth  year  during  the  same  term  twice 
over,  with  good  and  proper  oil  colours ;  all  such  outfflde  piunting  to  be 
from  time  to  time  made  and  done  of  such  colour  and  in  such  manner 
as  the  said  [mder-lessorsjt  their  executors,  administrators,  or  assigns, 
and  the  said  commissioners  or  surveyor-general,  or  their  or  his 
'^^'Totliiw £ui  ^^^^^  ^9^  ^®  ^^  being  respectively  shall  direct  or  appoint :  Ahj> 
■tono,  ontsida       ALSO  shall  and  will,  in  the  month  of  August,  184 — ,  and  in  the  month 

of  August  in  every  succeeding  fourth  year  of  the  said  term  hereby 
granted,  and  not  at  any  other  time  or  times  during  the  same  tenn,(8ave 
and  except  only  so  far  as  may  be  necessary,  from  time  to  time,  towards 
reinstating  the  said  premises,  or  such  part  thereof  as  may  happen  to 
be  damaged  or  destroyed  by  or  by  means  of  fire  as  aforesaid),  recdour 
and  rejoint,  in  imitation  of  Bath  stone,  all  the  outside  stucco-work, 
and  daan  outride  and  clean  and  scour  the  outside  stone-work  of  the  said  messuage 

and  buildings  hereby  demised ;  the  colour  of  the  sud  outside  stoeco- 

work  not  to  be  varied  or  changed  at  any  time  during  the  said  terai, 

woitotobebo-    but  always  to  be  kept  in  imitation  of  Bath  stone  as  aftu-esaid :  Ahb 

S^^  August!^  to  ^6  intent  that  the  said  painting,  recolouiing,  and  rejointing,  dean- 

ForSty!^^'        ^^S>  ^^^  scouring  may  be  done  and  completed  at  the  same  time  or 

times  as  the  like  works  shall  be  done  in  or  to  the  adjoining  or  con- 
tiguous messuages  and  buildings,  with  a  view  to  preserve  unifoitnity 
in  the  external  appearance  of  all  such  messuages  and  buildings,  w 
near  as  circumstances  will  permit,  it  is  hereby  agreed  and  declared 
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that  the  painting  of  the  said  outside  wood  and  iron-work,  and  the  12.  unbsr- 

recolooring  and  rejointing  of  the  said  outside  stucco-work,  and  the  i^asb  op 

cleaning  and  scouring  of  the  said  outside  stone-work,  shall  he  hegun  ^^^^^  ^ 

on  the  first  Monday  in  the  month  of  August,  184 — ,  and  on  the  first  park. 
Monday  in  the  month  of  August  in  every  succeeding  fourth  year  of 


the  said  term  herehy  granted,  and  that  ail  such  works  shall  he  eze-  and  finished 
cuted  and  completed  within  one  calendar  month  from  the  time  the 
same  shall  he  so  respectively  commenced  :  And  in  ease  he,  the  sfud  onimder-i«8Me*g 
lunder-lesseejf  his  executors,  administrators,  or  assigns,  shall  neglect 
or  omit,  for  the  space  of  one  calendar  month  after  the  time  or  times 
so  appointed  for  those  purposes  respectively,  to  commence  such  exter- 
nal punting  as  aforesaid,  or  the  recolouring  and  rejointing  of  the  said 
outside  stucco-work,  or  the  cleaning  and  scouring  of  the  said  outside 
stone-work,  or  in  case  the  same  shall  he  commenced,  and  shall  not 
he  continued,  completed,  and  finished  within  the  time  or  times  so 
appointed  for  those  purposes  respectively,  as  aforesaid,  then  and  in 
either  of  such  cases,  and  as  often  as  the  same  shall  happen,  it  shall 
he  lawful  for  the  said  [under-lessarsjf  their  executors,  administrators, 
or  assigns,  at  the  expiration  of  six  days  after  notice  in  writing  of  Jijlf''^*^ 
their  intention  so  to  do,  signed  hy  the  said  [under-lessors]^  their 
executors,  administrators,  or  assigns,  or  their  or  his  architect  or 
agent,  shall  have  heen  given  to  the  said  [under-lesieejyMB  executors, 
administrators,  or  assigns,  or  left  for  him  or  them  at  or  upon  the  said 
messuage,  or  dwelling-house,  or  huildings,  in  respect  whereof  such 
works  respectively  shall  have  heen  so  omitted  to  he  commenced,  con- 
tinued, completed,  and  finished,  to  cause  such  respective  works  as  imder-iMwnmay 

flx6ciito  worts. 

shall  not  have  heen  so  commenced,  continued,  completed,  and  finished 
within  the  time  or  times  appointed  for  those  purposes  respectively,  as 
aforesaid,  to  he  executed  and  performed  hy  any  person  or  persons 
they  or  he  may  think  fit  to  employ  for  those  purposes  respectively, 
and  to  charge  the  said  [under-leMseej^  his  executors,  administrators,  aDddttigBiM 
or  assigns  with  the  amount  of  all  such  costs,  charges,  and  expenses,  wtthezpenaos; 
which  shall  he  incurred  in  the  performance  of  such  works,  or  any  of 
them  ;  And  he  the  said  \under4esHe\y  his  executors,  administrators,  and  that  mdn- 
or  assigns,  shall  and  will  repay  the  same  to  the  said  \under4es9orB\t  ma. 
their  executors,  administrators,  or  assigns,  from  time  to  time,  upon 
demand,  or  in  default  of  payment  thereof,  then  that  the  same  shall  he 
recoverahle,  and  may  he  recovered,  as  rent,  hy  any  of  the  ways  or  means  in  daftmit, 
by  which  the  principal  rent  herehy  reserved  may  he  recovered,  or  shall  ^^biaunnl 
he  hy  law  recovered :  And  also,  that  it  shaU  he  lawful  for  the  said  Pow«r  to  undar- 
Iunder4e$9ar9\f  their  executors,  administrators,  or  assigns,  and  the  said  promiMt,  to  take 
commissioners  or  surveyor-general  for  the  time  being  respectively,  oon^tlon;^^^^^^ 
either  alone,  or  with  workmen,  or  others,  or  to  or  for  any  officers^ 
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receWare,  arehiteetB,  sunrejon,  agents,  or  workmen,  to  be  bj  tbem 
or  him  aathorised  by  any  writing  under  ihdr  or  his  hands,  twice  in 
eyery  year  daring  the  said  term  hereby  granted,  or  oftener  if  they  or 
he  shall  think  fit,  at  seasonable  times  in  the  day  time,  to  enter  into 
and  upon  the  said  messoage,  at  dwelling-house,  coach-house,  stable, 
buildings,  and  premises  hereby  demised,  or  any  part  thereof  respee- 
tiyely  for  the  purpose  of  taking  a  plan  or  plans,  or  of  Yiewing  or 
examining  the  state  and  condition  thereof,  and  the  reparations  of  the 
same  respeetively :   And  also,  at  any  time  or  times  during  the  last 
Wfea  years  of  the  said  term  hereby  granted,  in  like  manner  to  enter 
into  and  upon  the  sud  demised  premises,  or  any  part  thereof,  in  order 
to  take  a  schedule  or  inv^itory  of  tiie  fixtures  then  being  thereupon: 
And  that,  in  case  any  defects  or  want  of  reparation  of  the  said  pre- 
mises, or  any  part  thereof,  or  any  remoral  of  fixtures  shaU  be  found 
or  appear,  he  the  said  [under-lessee],  his  executors,  administrators,  cft 
assigns,  shall  and  will,  upon  notice  thereof  in  writing  being  giren  to 
or  left  for  him  or  them  at  or  upon  the  said  messuage  and  prenuses 
hereby  demised,  or  such  part  thereof  as  shall  be  so  found  to  reqiure 
reparation,  or  from  which  any  fixtures  shall  appear  to  hare  been 
removed  as  aforesaid,  cause  the  same  premises  to  be  well,  substsn- 
tiaUy,  and  properly  r^[»aired  and  amended  in  all  things,  and  the  said 
fixtures  to  be  replaced  within  six  calendar  m<mths  next  after  eveiy  or 
any  such  notice  shall  be  given  or  left  as  aforesaid:  And  tsat  it 
shall  be  lawful  for  the  workmen  employed  by  the  said  [under-lessort], 
their  executors,  administrators,  or  assigns,  or  the  said  commisaionen 
or  surveyor-general  for  the  time  being  respectively,  or  for  any  other 
person  or  persons  to  be  aj^inted  by  them  or  him  at  all  seasonable 
times  in  the  day-time  during  the  said  tenn  hereby  granted,  to  enter 
into  and  upon  the  said  premises  hereby  demised,  or  any  part  tiiereof, 
to  r^air  any  adjoining  or  eontignons  messuages,   tenements,  or 
buildings,  when  and  so  oftoi  as  occasion  may  requne  :  And  that,  in 
case  any  dispute  or  ccmtroversy  shall,  at  any  time  or  times  daring  the 
said  term  hereby  granted,  happen  to  arise  between  the  said  [imder' 
lessors],  ^ir  executors,  administrators,  or  assigns,  or  the  said  [under- 
lessee],  his  executors,  administrators,  or  assigns,  and  other,  the 
tenant  or  occupi^,  tenants  or  occupiers,  of  any  such  adjoining  or 
contiguous  messuage,  tenement,  or  building,  relating  to  tiie  ssid 
watercourses  or  drains,  or  to  any  other  easements  or  privileges  whst- 
soever,  the  same  shall  from  time  to  time  be  settled  and  determnied 
on  the  part  of  the  said  [under-lessors]  and  [under4essees],  their,  oranj 
or  either  of  their  executors,  administrators,  or  assigns,  by  the  said  com- 
missioners or  surveyor-general  for  the  time  being  respectively!  ^ 
such  manner  as  ihey  or  he  may  think  reasonable,  and  shall  by  sof 


APPENDIX.  703 

writing  under  their  or  his  hands  or  hand,  order  or  direct  in  thai  12.  ukder- 

hehalf ;  to  which  determination  thej  the  said  [under4e9$or9]  and  [under-  lease  of 

Ies9ee9]f  their  said  heirs,  executors,  administrators,  and  assigns  respeo-  ^^^^  ^ 

tivelj,  shaU  and  wiU  submit :   Ain>  also,  that  it  shaU  be  \b!wM  for  ^^^^^J  ^ 
the  porters  or  gatekeepers  stationed  bj  her  Majesty,  her  heirs  or 


successors,  or  the  lord  high  treasurer  or  lords  ccnnmissioners  of  her  ^SH^^Jpiik, 

Majesty's  Treasury  of  the  United  Eangdom  of  Oreat  Britain  and 

Ireland,  or  the  said  commissioners  or  surreyor-general  for  ^e  time 

being  respectirely,  at  the  several  gates  or  accesses  leading  into  the 

said  Park,  and  all  labourers  and  others  employed  by  her  or  them 

respectiyely  in  or  about  the  said  Park,  from  time  to  time  and  at  aU 

times  during  the  said  term  hereby  granted,  to  preyent  or  hinder  from  topreffutfln^ 

entering  into  the  said  Park  all  wagons  or  carts  coming  to  the  said 

premises  hereby  demised  on  any  account  whatsoeyer,  (saye  and  ex-  «zoept  for  eon- 

cept  for  the  purpose  of  conyeying  a  supply  of  ooak,  furniture,  wine,  '     * 

beer,  hay,  straw,  com,  and  other  necessaries,  to  and  from  the  said 

premises  fr'om  time  to  time,  and  remoying  all  ashes,  dust,  dung,  and  u^  nmoviag 

other  refuse  matter  fr^m  the  said  premises  fit)m  time  to  time,  or  #Mr 

the  purpose  of  bringing  materials  for  the  r^[Mdring  of  the  said  mes-  JJi'fcl? Jl^^!" 

suage  or  dwelling-house,  coach-house,  stable,  buildings,  and  premises, 

from  time  to  time,  pursuant  to  tiie  coyenants  hweinb^ore  in  that 

behalf  contained)  it  being  expressly  declared  that  all  wagons  and 

carts  coming  to  tiie  said  premises  shall,  frt>m  time  to  time  and  at  all 

times  during  the  said  term  hereby  granted,  be  excluded  from  entw- 

ing  into  the  said  Park  on  any  account  whatsoeyer,  except  for  the 

respectiye  purposes  aforesaid  :  And  also,  that  he,  the  said  [under" 

le$»ee],  his  executors,  administrators,  or  assigns,  shall  not  nor  will, 

at  any  time  or  times  during  tiie  said  term  hereby  granted,  make 

any  drainage  whatsoeyer  from  the  said  premises  hereby  demised,  Not  to  make 

dnlnags  iBto  or- 

or  any  ptot  thereof,  into  tiie  ornamental  water  in  tiie  said  Park;  nunmitaiwatOT; 

nor  erect  or  build,  or  suffer  to  be  erected  or  built,  upon  the  said 

premises  hel^by  demised,  or  any  part  tiiereof,  any  building  or  build-  norboiidwitiioiit 

ings,  temporary  or  otiierwise,  otiier  titan  such  as  shall  be  preriously      ^*' 

approved  of  by  the  said  [under-kisors],  their  executors,  administrar 

tors,  or  assigns,  or  by  tiie  said  commissioners  or  suryeyor-general,  or 


tiieir  architect,  in  writing  ;  nor  shall  nor  will,  at  any  time  or  times  nor  injure  prin- 

«.«•«  m        %  -t  •.      dpel  tlnibers  or 

durmg  the  said  term  hereby  granted,  cut  or  mjure,  or  cause,  permit,  waiia ; 

or  suffer  to  be  cut  or  injured,  any  of  the  principal  timbers  or  walls, 

or  make  any  alteration  whatsoeyer  in  the  plan  or  eleyaticn  of  the  said  ^J^^^*^ 

messuage  or  dwelling-house  and  building  hereby  demised,  nor  of  any 

otiier  buildings  which  may  be  erected  as  aforesaid;  nor  alt^  or  diange 

any  of  the  materials  or  architectural  decorations  of  such  messuage  or 

dwelling-house,  buildings  and  premises  reqpectiyely,  or  the  iron  rail- 
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ings  or  lamp  irons  in  the  front  thereof ;  nor  erect  or  put  up  any 
water  trunk  or  other  thing  whatsoever  in  front  of  the  said  messuage 
or  dwelling-house,  huildings  and  premises  respectirelj,  nor  make  any 
addition  thereto,  either  in  height  or  projection,  without  first  obtaining 
the  consent  and  approbation  dF  the  said  [under4es9ors]f  their  execu- 
tors, administrators,  or  assigns,  in  writing  under  their  or  his  hands 
for  that  puipose :  And  shall  not  nor  will  conyert  or  use  the  said 
messuage  or  dwelling-house,  coach-house,  stahle,  buildings,  and  pre- 
mises hereby  demised,  or  any  part  thereof,  or  peimit  or  suffer  the 
same,  or  any  part  thereof,  to  be  conyerted  or  used  to  or  for  any 
purpose  of  trade,  business,  or  manufacture  ;  nor  occupy  the  said 
premises  or  any  part  thereof,  or  permit  or  suffer  the  same  cr 
any  part  thereof  to  be  occupied,  otherwise  than  as  a  priyate 
dwelling-house,  coach-house,  stable  and  premises  respectiyely,  without 
the  like  consent  and  approbation  of  the  said  [under4ei8ors]f  their 
executors,  administrators,  or  assigns,  for  that  puipose,  in  writing, 
first  had  and  obtained  as  aforesaid  ;  and  shall  not  nor  will  do  or 
permit  or  suffer  to  be  done  any  waste,  spoil,  or  destruction  what- 
soeyer  in  or  upon  the  said  premises  hereby  demised,  or  in  or  upon  the 
said  carriage  drive  or  access  and  ornamental  garden  respectiyely,  or 
any  part  thereof  respectiyely :  And  also  that  he  the  said  [trnder' 
leggee],  his  executors,  administrators,  or  assigns,  shall  and  will,  at  the 
end,  expiration,  or  other  sooner  determination  of  the  said  term  hereby 
granted,  peaceably  and  quietly  leave,  surrender,  and  yield  up  unto 
the  said  [under4es9ars],  their  executors,  administrators,  and  assigns, 
all  and  singular  the  said  messuage  or  dwelling-house,  coach-house, 
stable,  buildings,  and  premises,  with  the  appurtenances,  and  all 
improvements  that  shall  be,  at  any  time  or  times  hereafter  during  the 
said  term  hereby  granted,  made  in  or  upon  the  pranises  hereby 
demised,  together  with  the  several  fixtures  mentioned  and  specified 
in  the  said  schedule  hereunder  written,  and  also  all  marble  and  other 
chimney-pieces,  mantel-pieces,  hearih-stones,  corings,  jambs,  foot* 
paces,  slabs,  sash  windows,  and  other  windows,  casements,  window 
shutters,  doors,  locks,  keys,  bells,  bolts,  bars,  and  fastenings  whatso* 
ever,  moveable  and  other  water-closets  and  things  thereto  belonging, 
and  all  pipes,  pnmps,  wainscots,  partitions,  rasks,  mangers,  shdvee, 
dressers,  and  drawers,  and  all  other  things  fixed  or  fastened,  or  which 
shall  be  fixed  or  fastened,  to  the  said  premises  hereby  demised,  at  any 
time  during  the  last  seven  years  of  the  said  term  hereby  granted,  in 
a  good  state  of  repair  and  condition  :  Pboyided  always,  and  these 
presents  are  upon  this  express  condition,  that  if  it  shall  at  anytime 

hereafter  happen  that  the  said  yeariy  rent  or  som  of  £ » ^ 

any  part  or  proportion  thereof  respectively,  or  the  said  additional  or 
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contingent  sum  or  sums  hereby  reserved,  in  case  the  same  shall  be  or    12.  under- 
becoroe  payable,  or  any  part  or  parts  of  such  rent  or  rents  shall  be      ^^'  ^^ 
behind  or  unpaid  for  the  space  of  twenty-one  days  next  alter  any  or 
either  of  the  days  on  or  at  which  the  same  are  or  ought  to  be  piud  as 

aforesaid;  or  if  the  said  [under-lessee],  his  executors,  administrators,   

or  assigns,  do  not  or  shall  not  in  all  things  well  and  truly  obserre, 
perform,  fulfil,  and  keep,  all  and  singular  the  coTenants  and  agree- 
ments herein  contained  (otiher  than  and  besides  the  said  coTonant  for 
payment  of  rent)  on  their  parts  and  behalves  respectively  to  be 
observed,  performed,  fulfilled,  and  kept,  then  and  from  thenceforth, 
and  in  any  or  either  of  such  cases,  it  shall  be  lawful  for  the  said 
[undeT'lessors'],  their  executors,  administrators,  or  assigns,  into  and 
upon  the  said  messuage  or  dwelling-house,  coach-house,  stable,  build- 
ings and  premises  hereby  demised,  or  any  part  thereof,  in  the  name 
of  the  whole,  whoUy  to  re-enter,  and  the  same  from  thenceforth  to 
have  again,  retain,  re-possess,  and  enjoy,  as  if  this  lease  had  never 
been  made  :  Providei)  always,  and  it  is  hereby  further  agreed  and  Powertoiemeto 
declared,  that  if  the  said  [under-lessee],  his  executors,  administrators,  «nd  of  unt  five, 
or  assigns,  shaQ  be  desirous  of  determining  the  said  term  hereby  jwn.* 
granted,  at  the  end  of  the  first  five,  seven,  or  fourteen  years  thereof, 
and  notice  in  writing  of  such  desire  shall  be  given  by  or  on  behalf  of 
the  said  [tmder-lessee],  his  executors,  administrators,  or  assigns,  to 
the  said  [tmder-lessors],  their  executors,  administrators,  or  assigns, 
or  left  at  their  or  his  last-known  place  of  abode,  at  least  six  calendar 
months  before  the  expiration  of  such  five,  seven,  or  fourteen  years 
respectively,  then  and  in  such  case  the  said  term  of  twenty-one  years 
hereby  granted  shall  accordingly  cease  and  determine  at  the  expira- 
tion of  such  five,  seven,  or  fourteen  years,  in  like  manner  as  if  the 
said  term  hereby  granted  had  expired  by  effluxion  of  time,  or  as  if 
this  present  demise  had  originally  been  for  five,  seven,  or  fourteen 
years  only,  instead  of  the  said  term  of  twenty-one  years,  anything 
hereinbefore  contained  to  the  contrary  notwithstanding.  And  each 
of  them  the  said  [under-lessors],  for  himself,  his  executors,  adminis- 
trators, and  assigns,  and  as  to  and  concerning  only  the  acts,  deeds, 
and  defaults  of  himself  respectively,  and  his  respective  executors, 
administrators,  and  ai^^igns,  doth  hereby  covenant  with  the  said 
[tmder-Jessee],  his  executors,  administrators,  and  assigns,  that  he  the 
said  [under'lessee],lns  executors,  administrators,  and  assigns,  paying, 
&c.,  [Covenant  for  under-lessee^s  quiet  enjoyment^  as  in  p,  583  of 
this  volume,  No»  12,  Col.  IL].    In  witness,  &c. 

the  schedule  above  referred  to. 
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Lease,  hy  ntrwving  Tru$tee(p)^  granted  under  an  Order  qfthe 
Court  of  Chancery,  of  a  Farm  in  the  County  of  Norfolk; 
reserving  to  Lessor  all  Brick-earthy  Fish^  Timber,  Trees^ 
Sfc,  Huntingy  Hawking^  Shootings  ^c^/or  JSight  Years^ 
at  a  fused  Rent;  and  an  additional  Bent  for  every  Acre  of 
Pasture  converted  into  Tillage,  or  used  contrary  to  good 
Husbandry.  Proviso  for  Lessor^s  Re-entry,  on  Lessee*s 
Non-payment  of  Rent,  S^c, ;  becoming  Bankrupt  or  Insol- 
vent, 4*c.  Covenant  by  Lessor  to  keep  Buildings  in  Repair^ 
and  set  out  rough  Timber  ;  to  allow  Bushes^  if  c,  for  Firing; 
Power  to  Lessee  to  Dig  Clay  and  Marl.  Lessor  to  make 
Lessee  allowanee  for  Thrashing  and  Dressing  last  Tears 
Crop  on  Premises^  Sfc.  ^e.  Covenant  by  Lessee  to  pay  Bent 
and  Taxes;  to  reside  in  Farm-house;  to  keep  Premises 
repaired  ;  to  perform  Carriage  Work  for  Lessor  ;  to  find 
Beer  for  Workmen ;  to  supply  Wheat-straw ;  to  samr 
Ditches^  Spc.^  clip  Hedges^  preserve  Treesy  4^.  4v  ,•  to  bring 
Actions  against  Trespassers,  if  e.;  to  cultivate  Land  ticcording 
to  Pour-course  System^  S^c. ;  and  to  consume  Muck  on  Pre- 
miseSy  S^c.  Arrangements  as  to  Incoming  Tenant;  and  various 
other  Provisions  applicable  to  Farming  in  thai  County. 

THIS  INDENTURE,  made  the  14th  day  of  August,  18—,  Be- 
tween the  RightHonorahle  J.  T.,  commonly  called  Lord  J.  T.,  [2e«»or], 
of  &c.,  (the  Burviving  trustee  and  executor  named  and  appointed  in  and 
hy  the  last  will  and  testament  of  the  Most  Honorahle  George,  late 
Marquis  T.  and  Earl  of  L.,  deceased),  of  the  one  part,  and  W.B., 
[lessee],  of  Morston,  in  the  county  of  Norfolk,  Farmer,  of  the  other  part : 
Whereas  the  said  George,  late  Marquis  T.  and  Earl  of  L.,  duly  made 
and  puhlished  his  last  will  and  testament,  bearing  date  on  or  about 

the day  of ,  and  thereby,  after  disposing  of  his  estate  at 

Richmond,  in  Surrey,  as  therein  is  mentioned,  gave  and  deyised  all 
his  real  estate  not  thereinbefore  disposed  of  unto  and  to  the  use  of 

the  said  Lord  J.T.  and  R.B.,  of ,  and  their  heirs,  upon  tnist, 

by  the  ways  and  means  therein  mentioned,  to  levy  and  raise  thereout 
so  much  money,  in  aid  of  his  personal  estate,  as  would  be  sufficient  to 
pay  his  debts,  legacies,  and  faneral  and  testamentary  expenses;  ana, 
subject  thereto,  upon  trust  to  convey,  settle,  and  assure  his  said  real 
estate,  or  so  much  thereof  as  should  not  be  disposed  offer  the  pvpoMS 


(P) 


As  to  leaaes  by  Trustees  in  general,  lee  ante,  yoI.  I^  p.  345  et  fS}* 
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thereinbefore  mentioned,  to,  for,  and  upon  the  uses,  trusts,  intent«,  13.  lease  of 
and  purposes  therein  mentioned;    and  the  said  testator  directed       farm  in 
that,  in  the  settlement  to  be  made  of  his  said  estates,  there  shoidd  be      ^^OR^oi^' 
inserted  the  usual  ckuses  and  powers,  enabling  his  said  trustees, 
during  the  life  of  his  (the  said  testator's)  son,  the  Right  Honorable 
C.V.F.T.,  commonly  called  Lord  C.V.F.T.,  and  after  his  death, 
each  succeeding  tenant  for  life,  when  in  possession,  to  grant  leases 
for  twenty-one  years,  under  the  proper  restrictions:  And  the  said 
teetator  appointed  the  said  Lord  J.  T.  and  R.B.  executors  of  his  said 
will :  And  WHrauAS  the  said  George,  late  Marquis  T.  and  Earl  of  L.,  Denth  and  pro- 
died  soon  after  making  his  said  will,  without  in  any  manner  altering 
the  same,  and  the  said  Lord  J.  T.  and  R.  B.  duly  proved  the  same  in  the 
Prerogatiye  Court  of  the  Archbishop  of  Canterbury :  And  whereas,  order  of  Court; 
by  an  Order  of  the  High  Court  of  Chancery,  made  in  a  cause  wherein 
the  said  Lord  J.T.  and  R.B.  were  pUuntifGs,  and  the  Most  Honorable 
O.  F.,  Marquis  T.,  and  others,  were  defendants,  and  bearing  date  on 

or  about  the day  of ,  it  was  ordered  that  the  said  Lord 

J.T.  and  R.B.  should  be  at  liberty,  from  time  to  time,  to  lay  pro- 
posals before  Mr. ,  one  of  the  Masters  of  the  said  Court,  (and  to 

whom  the  said  cause  stood  referred,)  for  letting  and  settling  the  estates 
of  the  said  testat<H*,  George,  late  Marqiiis  T.,  pursuant  to  the  power 
^yen  to  the  said  Lord  J.T.  and  R.  B.  for  that  purpose,  by  the  will  of 
the  said  testator  Geoige,  late  Marquis  T. :  And  the  said  Master  was 
to  be  at  liberty  to  make  a  separate  report  or  repmrts,  from  time  to 
time,  as  to  such  proposal  or  proposals:  And  whereas  the  said  R.B.  death  of  onotnu- 
died  on  the  SthFebmaary,  1823 :  And  whbbsas  the  said  Master,  in  pur-  MMtar*t  spproTai 
Buance  of  the  said  Order,  hath  approred  of  a  proposal  of  the  said  Lord  ^^'^'p^'* 
J.  T.,  for  letting  a  farm  and  lands  at      ■      aforesaid,  therein  parti- 
cularly mentioned,  (being  the  premises  intended  to  be  hereby  demised, 
part  of  the  estates  derised  by  the  said  will  of  the  late  George,  Marquis 
T.),  to  the  said  W.B.,  from  Old  Michaelmas-day,  18—,  on  a  lease 
for  eight  years,  upon  tibe  conditions  in  the  said  report  mentioned  and 
hereinafter  contained :  And  whereas,  by  a  further  Order  of  the  said  ordertiuitMMter 
Court  of  Chanceiy,  made  in  the  said  cause,  bearing  date  on  or  about  J^;  '^^^^^ 

the day  of ,  1 8 — ,  it  was  ordered  that  the  said  Master  should 

settle  and  aj^roTe  of  proper  leases  in  all  cases  thereafter,  when  he 
should  haye  approyed  of  any  proposal  or  proposals  for  letting  and 
settling  the  estates  in  question,  in  the  said  cause,  pursuant  to 
the  said  Order,  made  in  the  said  cause,  bearing  date  on  or  about 

the  said  day  of  ,  18-— :  And  it  was  ordered  that  the 

said  Lord  J.T.  should  execute  the  said  leases  accordingly:  And  MMter'tApproni 
whereas  the  siud  Master  hath  settled  and  approved  of  the  present 
indenture    of  lease,    and,  in  testimony   of  such   his  approbation, 

zz2 


708 


APPENDIX. 


FARM  IN 
NORFOLK. 

Testatum. 


Demise. 
Pareela. 


Ezeeptions  and 
rnservatioas. 


13.  LEASE  OF  haih  signed  his  allowance  in  tbe  margin  of  the  ingrossment,  and 

a  counterpart  thereof:   Now  this  Indenture  Witnbsseth^  That, 
in  consideration  of  the  yearly  rent  hereinafter  reaenred,  and  of  the 
covenants  and  agreements  hereinafter  contained,  and  on  the  part 
of  the  said  W.B.,  his  executors,  administrators,  and  asugns,  to 
be  paid,  obseryed,  and  performed,  respectiYely,  He  the  sfldd  Lord 
J.T.,  in  pursuance  of  the  said  recited  Orders  of  the  said  Court 
of  Chancery,  and  pursuant  to  and  by  virtue  and  in  execution  of  the 
power  or  authority  in  that  behalf  contained  in  the  said  will  of  the  said 
George,  late  Marquis  T.  and  Earl  of  L.,  deceased,  and  of  all  other 
powers  or  authorities  in  him  rested,  or  in  anywise  enabling  him  there- 
unto. Doth  by  these  presents  limit  and  appoint,  and,  as  far  as  he  law- 
fully can  or  ought  to  do.  Doth  also  demiseand  lease,  unto  the  said  W.  B., 
his  executors,  administrators,  and  assigns.  All  that,  &c..  And  also  all 
the  rights,  liberties,  privileges,  and  appurtenances  to  the  said  messuage, 
farm,  and  premises  belonging,  or  in  anywise  appertaining  ;  Except 
and  reserved  out  of  this  present  demise  unto  the  said  Lord  J.  T. ,  his  heirs 
and  assigns,  and  any  future  trustee  or  trustees  of  the  said  premises,  and 
the  person  or  persons  who  is  or  may  be  entitled  to  an  estate  of  freehidd  or 
inheritance  therein,  all  brick-earth,  day-pits,  fish,  fish-ponds,  timber, 
and  all  other  trees,  wood,  underwood,  alders,  willows,  sallows,  thonu, 
and  bushes  which,  during  this  demise,  shall  be  in  or  upon  the  said 
demised  premises,  (other  than  necessary  rough  wood,  bushes,  and 
thorns,  as  shall  be  set  out  for  the  purposes  after  mentioned) ;  with 
liberty  of  ingress,  egress,  and  regress,  to  and  for  the  said  Lord  J. 
T.,  his  heirs  or  assigns,  or  any  future  trustee  or  trustees  of  the  said 
premises,  and  the  person  or  persons  who  is  or  may  be  entitled  to  an 
estate  of  freehold  or  inheritance  therein,  to  dig,  cut,  fell,  lop,  stub 
up,  convert,  or  carry  away  the  said  excepted  brick-earih,  clay,  tunber 
and  other  trees,  wood,  underwood,  alders,  willows,  sallows,  thorns, 
and  bushes  ;  and  to  plant  all  sorts  of  trees  in  the  several  banks  and 
hedge-rows  of  the  said  demised  premises  ;  and  to  view  the  condition 
thereof,  and  to  bring  materials  thereon,  and  to  repair  the  same ;  and 
for  him  and  them,  and  his  and  their  lessees  or  assigns,  friends,  com- 
panions, and  gamekeepers,  agents,  and  servants,   and  all  persons 
authorised  by  any  such  lessees  or  assigns,  at  all  seasonable  times  in 
the  year,  to  hawk,  hunt,   shoot,    course,   fish,   fowl,    and  sport, 
in,   over,  and  upon  the  said  demised  premises,  and  for  all  other 
reasonable  purposes:    To  have   and  to  hold  the  said  messusge, 
tenement,  farm,  lands,  hereditaments,  and  premises,  intended  to 
be  hereby  demised,  except  as  before  excepted,  unto  the  said  W.  B., 

his   executors^  administrators,  and  assigns^  from  the day  of 

,  18—,  for  the  term  of  eight  years  thence  next  ensuing  tnd 


Habendum. 
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fully  to  be  complete  and  ended:   Yielding  and  paying  therefor,  13.  lease  of 
yearly  and   every  year  during   this  demise,   unto  the  said  Lord       farm  in 
J.  T.,  his  heirs  and  assigns,  and  any  future  trustee  or  trustees  ' 

of  the   said  premises,   and  the  person  or  persons  who  is  or  may  Reddendum. 

be  entitled  to  an  estate  of  freehold  or  inheritance  therein,  at 

Hall,  in  the  county  aforesaid,  or  to  the  receiyer  appointed  and  to 

be  appointed  by  the  said  Court  of  Chancery  of  the  rents  and  profits  Fixed  rent, 

of  the  said  hereditaments  and  premises,  the  rent  or  sum  of  & , 

of  lawful  money  of  Great  Britain,  clear  of  all  taxes  and  deductions, 
except  land-tax,  by  four  equal  quarterly  payments,  on  the  6th  day  of 
January,  the  6th  day  of  April,  the  6th  day  of  July,  and  the  11th  day 
of  October  in  every  year,  the  last  payment  thereof  to  be  made  on  the 
1st  day  of  September  preceding  the  end  of  the  said  term  :  And  also  and  penia  rent. 
YIELDING  AND  PAYING  uuto  the  Said  Lord  J.  T.,  his  heirs  and  assigns, 
and  any  future  trustee  or  trustees  of  the  said  premises,  and  the  per- 
son or  persons  who  is  or  may  be  entitled  to  an  estate  of  freehold  or 

inheritance  therein,  at Hall,  or  to  the  receiver  appointed  and  to 

be  appointed  by  the  said  Court  of  Chancery  of  the  rents  and  profits  of 
the  said  hereditaments  and  premises,  by  like  quarterly  payments,  the 
further  yearly  rent  of  207.  an  acre  for  eveiy  acre,  and  in  proportion 
for  a  greater  or  less  quantity  than  an  acre,  of  the  hereby  demised 
meadow  or  pasture  lands,  which  shall  during  the  said  term  be  con- 
verted into  tillage,  and  for  eveiy  acre  of  the  arable  land  which  shall 
be  used  contrary  to  the  course  of  husbandry  hereinafter  prescribed,  over 
and  above  the  said  original  yearly  rent  hereinbefore  reserved,  and  at 
the  times  at  which  the  same  is  made  payable,  and  so  in  proportion 
for  more  or  less  than  an  acre  ;  the  first  payment  thereof  to  be  made 
on  such  of  the  days  of  payment  as  shall  first  happen  after  such  break- 
ing up,  sowing,  or  usage  of  the  premises  respectively,  and  to  con- 
tinue during  the  then  remainder  of  the  term  :  Provided  always,  ProTisoforre- 
that  if  the  said  rents  hereinbefore  reserved,  or  either  of  them,  or  any  nwntof  rant^ftSl 
part  thereof  respectively,  shall  be  unpaid  for  twenty  days  after  either 
of  Uie  said  days  of  payment,  the  same  being  lawfully  demanded  upon 
or  at  any  time  before  or  after  such  twenty  days,  and  not  paid  on  such 
demand  being  made  ;  or  if  breach  shall  be  made  in  any  of  the  cove- 
nants or  agreements  in  these  presents  contained,  on  the  part  of  the 
said  W.  B.,  his  executors,  administrators,  or  assigns,  to  be  observed 
or  performed  (g)  ;  or  if  the  said  W.  B.,  his  executors,  administrators, 
or  assigns,  shall  at  any  time  or  times  during  this  demise  sufier  a 
judgment  to  be  obtained  against  him  or  them  in  any  of  her  Majesty's 
courts  of  record,  and  not  pay  the  debt  and  costs  thereof  recovered  ; 

(9)  **  Other  than  that  for  pajment  of     required  for  the   reasons   before  given* 
rent.'*     These   words,   not  in  the   deed      Ante,  p.  680  of  this  volume,  n.  (A), 
from  which  this  precedent  is  taken,  are 
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13.  LEASE  OF  or  if  any  fiat  in  bankruptcy  shall  be  awarded  against  him  or  them ; 
FARM  IK  or  if  he  or  they  become  insolvent,  and  unable  to  stock  and  manage 
NORFOLK,  ^jjj  carry  on  the  said  farm  and  premises ;  or  shall  abacond  and 
leave  his  or  their  place  of  abode  for  debt,  for  the  space  of  one 
calendar  month ;  or  in  case  the  present  lease  and  the  term  of 
years  hereby  granted  shall  be  assigned  or  assignable  at  law  or 
equity  for  or  by  reason  or  means  of  any  insolvency  or  bankruptcy 
of  the  said  W.  B.,  hb  executors,  administrators,  or  assigns; 
then  it  shall  be  lawful  for  the  said  Lord  J«  T.,  his  heirs  and  assigns, 
and  any  future  trustee  or  trustees  of  the  said  premises,  and  the 
person  or  persons  who  is  or  may  be  entitled  to  an  estate  of  fireehold 
or  inheritance  therein,  into  the  whole  of  the  demised  premises  to 
enter,  and  the  same  to  have  again  as  in  his  or  their  former  estate ;  and 
from  thenceforth  the  term  hereby  granted  shall  absdutely  determine : 


Covenant  by  les.    And  the  Said  Lord  J.  T.,  as  such  trustee  as  aforesaid,  doth  hereby 
ings  in  repair;       for  himself  and  his  heirs,  (but  so  far  only  as  he  lawfully  or  equitably 

can  or  ought  to  do,)  covenant  with  the  said  W.  B.,  his  executors, 
administrators,  and  assigns,  that  he  the  said  Lord  J.  T.,  hb  heirs  and 
assigns,  and  every  future  trustee  or  trustees  of  the  said  premises,  sod 
the  person  or  persons  who  is  or  may  be  entitled  to  any  estate  of  free- 
hold or  inheritance  therein,  shall,  during  the  said  term  hereby  granted, 
maintain  and  keep  all  the  edifioes  and  buildings  of  the  premises 
hereby  demised,  or  intended  so  to  be,  in  good  and  tenantable  repair ; 
»n^^^«^  ^^8^  And  shall,  when  necessaiy,  set  out  sufficient  rough  wood  and  fencing 

stuff  for  repairing  the  gates,  posts,  pales,  rails,  stiles,  hedges,  and 
and  allow  baihes,  feucos :  And  shall  allow  the  said  W.  B.,  his  executors,  administratorB, 
c,  or    ng.       ^^^  assigns,  for  his  and  their  firing,  to  be  consumed  and  burnt  on  the 
premises,  the  bushes,  th<Hiis,  and  roots,  which  shall  arise  from  the  said 
premises  where  the  ditehee  shall  be  cut  and  scoured  aa  af^  men- 
tioned, except  such  as  shall  be  necessary  for  making  a  good  hedge 
PowertoietsMto  there,  and  repairing  other  fences  belonging  to  the  premises:  And 
marl,  &e. ;  ALSO,  that  it  shall  bo  law&l  for  the  said  W.  B.,  his  exeeutors,  admini- 

stratorB, and  assigns,  at  all  times  during  thb  demise,  in  a  husbandlike 
manner  to  dig  and  take  any  quantity  of  day  and  marl,  to  be  used  on 
the  demised  premises,  out  of  or  from  such  part  or  parta  of  the  said 
premises  as  the  said  Lord  J.  T.,  his  hem  and  assigns,  and  every 
future  trustee  or  trustees  of  the  said  premises,  and  the  person  nfr  pe^ 
sons  who  is  or  may  be  entitled  to  any  estate  of  freehold  or  inheritanee 
and  to  have  quiet  therein,  or  his  heirs,  shall  first  set  out,  and  not  elsewhere :  And  that 
miMs;  it  shall  be  lawful  for  the  said  W.  B.,  his  executors,  administraton,  or 

assigns,  paying  the  said  yearly  rents,  and  performing  all  the  covenants 
in  these  presents  contained,  on  his  and  their  parts  to  be  kept  and  per- 

and  tohold  bams     -  *  iv 

afur  term  for       formed,  quietly  to  hold  aU  the  lands  and  other  hereditaments  herebj 
crop.  demised,  or  intended  so  to  be,  during  the  said  term,  and  the  bans 
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and  stack-jardfl,  until  thelsi  dajof  June  next  after  the  end  thereof,  for  13.  lease  of 
the  laying,  thrashing,  and  dressing,  his  and  their  last  year's  crop :  And       farm  in 
shall  pay  or  allow  to  the  said  W«  B.,  his  executors,  administrators,  or      ^^^^^^^' 

assigns,  for  the  thrashing  and  dressing  of  the  said  last  year's  crop,  at  LeMor  to  mate 

the  usual  rate  paid  for  the  same  in  the  neighhourhood  of  Rainham  and  for  i 


Rudlow,  in  the  county  aforesaid :  And  shall  carry  out  and  deliver  the  to  deii^w 
same,  in  quantities  of  not  less  than  twenty  coombs  at  a  time,  to  or  at  distuoe; 
any  place  not  exceeding  the  distance  of  King's  Lynn  (r),  or  Wells, 
in  the  said  county,  from  the  demised  premises,  the  said  Lord  J.  T.,  his 
heirs  and  assigns,  and  eyery  future  trustee  <Mr  trustees  of  the  said  pre- 
mises, and  the  person  or  persons  who  is  or  may  be  entitled  to  any  estate 
of  freehold  or  inheritance  therein,  paying  the  tolls  at  the  turnpike  gates, 
and  for  unloading  the  same :  And  also  shall  at  the  end  of  the  term  allow  to  auow  for  tor- 
the  said  W.  B.,  his  executors,  administrators,  or  assigns,  for  the  turnips  of^mt^sum  to 
and  for  the  last  year's  hay,  and  for  the  feed  of  the  new  layers  to  be  ^SX^^  ^^ 
left  as  after  mentioned  at  the  end  of  this  deodse,  such  sum  of  money 
as  the  same  shall  be  valued  at,  between  the  1st  and  8th  days  of 
October  in  the  said  last  year,  by  two  or  three  indifferent  persons,  one 
to  be  chosen  by  the  said  Lord  J.  T.,  his  heirs  and  assigns,  and  every 
future  trustee  or  trustees  of  the  said  premises,  and  the  person  or 
persons  who  is  or  may  be  entitled  to  any  estate  of  freehold  or  inheritance 
therein,  one  by  the  said  W.  B.,  his  executors,  administrators,  or  assigns, 
and  the  third  by  the  two  persons  so  to  be  chosen,  such  third  person  to  be 
chosen  prior  to  such  two  persons  entering  on  their  valuation.     And  the  covmnnt  by  to- 
said  W.B.,  for  himself,  his  heirs,  executors,  administrators,  and  assigns,  "^    P^*^  ' 
doth  hereby  covenant  with  the  said  Lord  J.  T.,  his  heirs  and  assigns, 
and  every  future  trustee  or  trustees  of  the  said  premises,  and  the 
person  or  persons  who  is  or  may  be  entitied  to  any  estate  of  freehold 
or  inheritance  therein,  in  manner  and  form  foUowing,  (that  is  to  say), 
that  he  the  said  W.  B.,  his  executors,  administrators,  or  assigns,  shall 
and  will  well  and  truly  pay  or  cause  to  be  paid  the  said  yearly  reserved 
rent,  and  also  the  said  additional  rents,  if  payable,  at  the  times  and 
in  the  manner  hereinbefore  mentioned  ;  And  also  all  taxes,  rates,  and  taxM,  &c. 
and  assessments,  to  grow  due  in  respect  of  the  said  premises  (except 
land-tax) :  And  that  the  said  W.  B.,  his  executors,  administrators,  or  To  rsdd«  on  pn- 
assigns,  shall  personally  inhabit,  with  his  or  their  family,  the  said 
demised  messuage  or  farm-house,  and  make  the  same  his  or  their 
usual  place  of  residence,  and  shall  not  desert  or  shut  up  the  same 
during  the  said  term  :  And  shall  during  this  demise,  at  his  or  their  to  repair  gbn 

•         •11.         WiHaOWi,  AC) 

charges,  maintiun  and  keep,  and,  at  the  end  thereof,  yield  up,  the 
premises,  and  all  the  glass  windows,  and  lead  thereof,  locks,  keys, 

(r)  King's  Lynn  is  thirty  miles  distant  from  Morston. 


m 
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13.  LEASE  OF 
FARM  IN 
NORFOLK. 

and  gatei,  &e., 
beinff  aDowed 
rough  timber; 

todocarttege 
work  for  leasor't 
repain; 


to  And  beer  for 
worknMn; 


to  do  two  days* 
carriage  of  coals ; 


to  supply  lessniB 
with  two  loads  of 
wheat  straw  a 
year,  gratis ; 

to  repair  wilful 
damanes: 


to  cut  fenoss  and 
scour  ditGhes ; 


to  phut  and  weed, 


and  clip  seme ; 

to  preserre  young 
trees; 


not  to  cut  pol- 
lards; 

to  destroy  ant  and 
mole-bins ; 


bolts,  bars,  and  snecks,  belonging  to  the  said  demised  prenuBeft  and 
buildings ;  and  all  the  gates,  gate-irons,  posts,  pales,  railsy  stiles, 
hedges,  ditches,  watercourses,  walls,  and  other  fences,  belonging  to  the 
demised  premises,  in  good  repair,  being  allowed  necessary  rough  wood 
and  fencing  stuff  for  the  same,  to  be  first  set  out  as  hereinbefore  men- 
tioned :  And  shall  perform  the  carriage  work  of  materials  to  be  used  bj 
the  said  Lord  J.  T.,  his  heirs  and  assigns,  and  evexy  future  trustee  or 
trustees  of  the  said  premises,  and  the  person  or  persons  who  is  or  may 
be  entitled  to  any  estate  of  freehold  or  inheritance  therein,  for  repair- 
ing the  same,  and  for  any  new  erecitions  on  the  premises,  or  for 
repairing  the  same,  from  any  place  not  exceeding  the  distance  of 
twelye  miles  from  the  demised  premises,  without  any  allowance  for 
the  same  :  And  shall  find  all  the  usual  allo?ranoe  beer  for  the 
workmen  employed  in  such  repairs  or  new  erections,  during  the  said 
term  :  And  shall  yearly  perform  two  days*  carriage,  with  a  wagon 
and  team  of  horses,  for  the  carriage  of  coals  to  the  said  Hall,  or  other- 
wise, for  the  use  of  the  said  Lord  J.  T.,  his  heirs  and  assigns,  and 
any  friture  trustee  or  trustees,  and  the  person  or  persons  who  is  or  may 
be  entitled  to  an  estate  of  freehold  or  inheritance  therein,  not  exceed- 
ing the  dbtance  of  King*s  Lynn  or  Wells  aforesaid  from Hall 

aforesaid :  And  shall  supply  to  and  for  the  use  of,  and  deliver  at  the 
said  Hall,  once  in  evexy  year  during  the  said  term,  two  loads  of  good 
wheat  straw,  thrashed  out  with  a  flail,  without  being  paid,  or  receiriog 
any  remuneration  for  the  same  :  And  shall,  during  this  demise,  repair 
and  make  good  all  such  wilful  hurts  and  damages  as  shall  be  done  to 
the  demised  premises  by  the  said  W.  B.,  his  executors,  administrators, 
or  assigns,  or  his,  their,  or  any  of  their  family,  serrants,  or  workmen : 
And  shall  yearly,  during  the  term,  cause  not  less  than  one-twentieth 
part  of  the  fences  belonging  to  the  hereby  demised  premises  to  be 
properly  cut  and  scoured ;  and  ditches  made  thereto  four  and  a  half 
feet  wide  at  the  top,  one  foot  wide  at  the  bottom,  and  three  and  a 
half  feet  deep,  perpendicularly ;  and  plant  white  thorn  layers  in  the 
vacant  places,  when  and  where  the  same  shall  be  needful ;  and  weed 
the  same  twice  in  each  year  during  the  first  three  years  after  plant- 
ing the  same :  And  shall  dip  with  shears,  in  a  proper  manner,  io 
every  year,  such  hedges  as  have  been  usually  cut  or  clipped :  And 
shall  yearly  preserve  all  the  young  trees,  layers,  and  quicksets,  shoots 
and  saplings  from  oak,  ash,  elm,  or  other  stubs  of  trees  whioh  hare 
heretofore  been  felled,  and  fences,  now,  or  at  any  time  during  the  said 
term,  standing,  growing,  or  being  upon  the  said  premises,  or  any  part 
thereof,  from  being  injured  by  cattle :  And  shall  not  fell,  lop,  or  top 
any  pollards  :  And  shall  also  cut  open  and  spread  aQ  the  ant-hills  and 
mole-hills  which  shall  be  upon  the  said  demised  premises,  and  destroy 
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the  ants  and  moles  there  :  And  shall  and  will  yearly,  during  the  said  13.  leasb  of 
term,  as  often  as  necessary,  mow  and  destroy  the  rushes,  nettles,  and       pabm  in 
other  weeds  growing  on  the  pasture  lands,  or  on  any  part  of  the  said      Norfolk. 
farm  :  And  also  weed  the  fences  belonging  thereto,  to  prevent  the  todMtn^wwdi: 
weeds  from  seeding  or  growing  thereon :  And  that  it  shall  be  lawfid  to  w«ed  feneoi ; 
for  the  said  Lord  J.  T.,  his  heirs  and  assigns,  and  any  future  trustee  ^sJJJSmSTJi 
or  trustees  of  the  said  premises,  and  the  person  or  persons  who  is  or  i«Me'isAine; 
may  be  entitled  to  an  estate  of  freehold  or  inheritance  therein,  in  case 
any  person  or  persons  shall,  during  this  demise,  hunt,  hawk,  fish,  or 
sport,  upon  the  demised  premises,  upon  receiving  notice  from  the  said 
W.  B.,  his  executors  or  administrators,  to  bring  any  action  or  suit,  and 
prosecute  the  same  at  law,  or  otherwise  proceed  against  such  person 
or  persons,  in  the  name  of  the  said  W.B.,  his  executors,  administra- 
tors, or  assigns;  and  that  he  or  they  shall  not  release  or  discharge  any  nottoNi«Metuit 
such  action  or  suit  without  the  consent  of  the  said  Lord  J.  T.,  his 
heirs  or  assigns,  or  any  future  trustee  or  trustees  of  the  said  premises, 
or  the  person  or  persons  who  is  or  may  be  entitled  to  an  estate  of 
freehold  or  inheritance  therein;  provided  the  said  W.B.,  his  execu- 
tors, administrators,  or  assigns,  shall  be  indemnified  from  the  costs  imsm  being  in. 

_  _  ,  deninifled  j 

thereof:  And  shall  give  the  said  Lord  J.  T.,  his  heirs  and  assigns,  to  give  leuon  no- 
and  any  future  trustee  or  trustees  of  the  said  premises,  and  the  per-  **^®'*p®'*™~  > 
son  or  persons  who  is  or  may  be  entitled  to  an  estate  of  freehold  or 
inheritance  therein,  immediate  notice  of  any  person  who  shall  hunt, 
hawk,  fish,  or  sport  upon  the  said  premises  :  And  also  shall  and  will,  to  eoHimte  term 
(as  soon  as  the  same  can  be  got  into  the  regular  course,)  during  the  eoune  ^bm^^' 
said  term,  use  and  manage  all  the  said  arable  lands,  and  at  the  end 
thereof,  leave  and  deliver  up  the  same  to  the  said  Lord  J.  T.,  his 
heirs  or  assigns,  and  any  future  trustee  or  trustees  of  the  said 
premises,  and  the  person  or  persons  who  is  or  may  be  entitled  to  an 
estate  of  freehold  or  inheritance  therein,  in  four  equal  shifts  or  divi- 
sions, according  to  the  four-course  system  of  husbandry  practised  in 
Norfolk,  as  nearly  as  the  size  of  the  several  doses  of  land  will  admit, 
(that  is  to  say),  shall  yearly  cause  one  of  the  said  shifts  to  be  properly 
summer  tilled,  and  sown  with  turnips,  to  be  twice  well  hoed  and  pre- 
served for  a  crop  ;  another  of  the  said  shifts  to  be  properly  ploughed 
and  harrowed,  and  sown  with  barley  or  oats  immediately  after  turnips ; 
another  of  the  said  shifts  to  be  laid  down  with  good  sound  clover,  or 
other  artificial  grass-seeds,  sown  with  barley  or  oats  next  after  tur- 
nips, and  to  be  continued  so  laid  down  with  grass  coming  from  such 
seeds,  at  least  fourteen  months  after  the  sowing  of  the  same ;  and  the 
remaining  shift  to  be  properly  ploughed  and  harrowed,  and  sown  with 
winter  com,  oats,  or  pease :  And  it  is  agreed  that  the  grass-seeds  to  onvaeedtiaUMt 
be  sown  on  one  division  thereof,  in  the  last  year  of  this  demise,  shall  j^yieMon; 
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13.  LEASE  OF  be  provided  and  sown  by  the  said  Lord  J.  T.,  his  hdrs  and  asugns, 
FARif  IN       or  any  future  trustee  or  trustees  of  the  said  premises,  or  the  person 
NORFOLK.      Qp  pefSQQg  ^)|Q  ig  Qp  iQi^y  lie  entitled  to  an  estate  of  freehold  w  inherit- 
ance therein,  or  his  or  their  succeeding  tenant^  and  shall  be  harrowed 
in  by  the  said  W.  B.,  his  executorsy  administrators,  or  assigns,  gratis, 
toaaee  to  preserre   who  shall  presonre  and  keep  the  grass  coming  from  such  seeds  unfed, 
oept  by  ho^  well    until  the  end  of  this  demise,  exc^t  by  hogs  well  ringed :  Pboyidkd 
Pomtoieneeto  NETEBTHBLBBS,  that  if  the  Said  W*  B.,  his  oxecutors,  administraton, 
iiv«  crop/uxSn     or  assigus^  shall  during  this  demise  continue  any  of  the  arable  lands 
^Sa^ ;  laid  down  and  in  grass  for  two  years  and  three  months,  to  be  computed 

frrom  the  time  of  sowing  the  seeds,  then  he  or  they  shall  be  at  liberty 

to  take  two  successiye  crops,  one  of  which  shall  be  a  crop  of  pease  or 

but  farm  to  be      boaus  ;  but,  neYortheless,  all  the  fann  shall  be  lefi  in  a  ibur-courBe 

■hift.  shift  at  the  end  of  this  demise  :  And  also,  that  the  said  W.  B.,  his 


i^MMeto^nime  exocutors,  administrators,  or   aasigna,  shall   spend  and   consume 
'"'^ '  into  muck,  with  cattle,  in  a  husbandlike  manner,  in  the  yards  or  upon 

the  demised  premises,  all  the  hay,  straw,  cha£^  colder,  storer,  fodder, 
and  turnips,  which  shall  arise  from  the  premises  during  the  first  seren 
years  of  this  demise ;  and  shall  at  seasonable  times,  and  in  a  hus- 
bandlike manner,  lay  and  spread  the  same,  during  the  said  first  seren 
years,  upon  such  parts  of  the  demised  lands  as  shall  most  need  the 
same :  And  shall  use  all  the  muck  made  previously  to  the  last  day  of 
June,  in  the  last  year  of  this  demise,  for  mucking  the  turnips  to  be 
aadiMTaiMt  left  at  the  end  thereof :  And  shall  leave  for  the  use  of  the  said  Lord 
^ear^mu     or      j^  ^^^  ^^  ^^^^  ^^^  assigus,  and  any  future  trustee  or  truatees  of 

the  said  premises^  and  the  person  or  persons  who  is  or  may  be 
entitled  to  an  estate  of  freehold  or  inheritance  therein,  all  the  muck, 
dung,  and  compost,  which  shall  be  made  upon  the  said  premises  after 
the  said  1st  day  of  June  in  the  said  last  year,  turned  up  in  proper 
heaps  in  the  demised  yards,  on  or  before  the  1st  day  of  October,  for 
the  use  of  the  said  Lord  J.  T.,  his  heirs  and  assigns,  and  any  future 
trustee  or  trustees  of  the  said  premises,  and  the  person  or  persons  who 
is  or  may  be  entitled  to  an  estate  of  freehold  or  inheritance  therein, 

andiMtyeur't       without  allowance :  And  shall  stack  and  leare  for  the  use  of  the 

said  Lord  J.  T.,  his  heirs  and  assigns,  and  any  future  trustee  or  trustees 
of  the  said  premises,  and  the  person,  or  persons  who  is  or  may 
be  entitled  to  an  estate  of  freehold  or  inheritance  therein,  or  his 
or  their  succeeding  tenant,  at  the  end  of  the  said  tenn,  all  the 
hay  cut  and  made  on  the  said  farm  in  the  last  year  of  the  said 
term,  being  paid  for  such  hay,  and  for  the  feed  of  the  new  layers 
and  turnips  to  be  left  on  the  farm  at  the  end  of  the  said  term,  by 

and  stack  eon  in  valuation,  as  hereinbefore  mentioned:  And  shall  stack  and  lay  all 
'    ' '  the  crop  of  com,  grab,  or  pulse,  that  shall  grow  on  the  demised  pre- 
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1111068  in  tlie  said  last  year,  in  the  bams  or  stack-yards  bdon^ng  13.  lease  of 
thereto,  and  thrash  out  the  same  in  the  siud  barns  in  the  winter       farm  in 
following,  so  that  the  said  Lord  J.  T.»  his  heirs  and  assigns,  and  any      Norfolk. 
future  trustee  or  trustees  of  the  said  premises,  and  the  person  or  persons  tad  ihnih  oat 
who  is  or  may  be  entitled  to  an  estate  of  freehold  or  inheritance 
therein,  may  hare  the  straw,  chaff,  and  colder  arising  therefrom  iMMntohAve 
regularly  for  his  and  their  cattle,  without  any  spoil  or  waste :  And  eattte';    ' 
shall  in  the  winter  season  deliyer  the  same  in  the  said  bams,  <Mr  other  laaaee  to  dautw 
usual  places  on  the  said  premises,  in  a  careful  and  hnsbandlike  man-  gntii ; 
ner,  for  the  use  of  the  sud  Lord  J.  T.,  his  heirs  and  assigns,  and  any 
future  trustee  or  trustees  of  the  said  jHremises,  and  the  person  or  per- 
sons who  is  or  may  be  entitled  to  an  estate  of  freehold  or  inheritance 
therein,  without  any  allowance,  who  in  default  of  such  deUveiy  may 
take  the  same:   And  also,  that  the  said  W.  B.,  his  executors  or  nottoaninior 
administrators,  shall  not  assign  or  underlet,  or  otherwise  part  with  Umbm; 
ike  possession  of  the  said  donised  premises,  or  any  part  thereof, 
without  the  consent  in  writing  of  the  said  Lord  J.  T.,  his  heirs  or 
assigns,  or  any  friture  trustee  or  trustees  of  the  said  premises,  or  the 
person  or  persons  who  is  or  may  be  entitled  to  any  estate  of  free- 
hold or  inheritance  therein,  for  that  express  purpose  under  their  or 
his  hands  or  hand  first  had  and  obtained  :   And  shall  not  during  the  nottodatroy 
said  term  fell,  stub,  cut,  destroy,  or  spoil,  or  wilfully  damage,  any        ' 
timber,  trees,  wood,  or  underwood,  or  any  new  quick  fences,  growing 
on  the  said  demised  premises,  under  the  penalty  («)  of  paying  to  the  wMteaponai^; 
said  Lord  J.  T.,  his  heirs  and  assigns,  and  any  future  trustee  or  trus- 
tees of  the  said  premises,  and  the  person  or  persons  who  is  or  may  be 
entitled  to  an  estate  of  freehold  or  inheritance  therein,  50/.  a  load 
for  eyery  load  of  timber  or  wood,  and  10^.  a  tree  for  OTery  young 
tree,  which  shall  be  so  felled,  stubbed,  cut,  destroyed,  or  spoiled,  or 
wilfolly  damaged  as  aforesaid,  and  so  proportionally  for  any  greater 
or  less  quantity  of  timber  or  wood,  or  greater  number  than  one  tree 
(except  such  rough  wood,  bushes,  and  thorns,  for  repairing  the  gates, 
posts,  pales,  rails,  stiles,  and  hedges  and  fences  of  the  demised  pre- 
mises, to  be  first  set  out  and  allowed  as  aforesaid) :  And  shall  not  not  to  injan 

hoQM  by  ipyiwg 

at  any  time  during  this  demise  lay  any  com  or  other  weighty  or  pre-  com  or  oUier 
judicial  thing  in  the  said  house,  so  as  to  damage  the  same,  or  any  part  Uiortiii; 


thereof:  And  shall  not  during  this  demise  plouirh  up  or  convert  into  til-  nor  < 

r       e>       r  dow  into  tfllag», 

lage,  or  cause  or  suffer  to  be  ploughed  up  or  converted  into  tillage,  any  &e., 
part  of  the  said  meadow  or  pasture  land,  or  plough,  sow,  use,  or  manage 

(«)  It  would  b«  better  to  convert  tbis  except  on  pitying  on  demand  to  the  said 

into  a  payment  by  way  of  liquidated  da-  Lord  J.  T.,  &c.,  by  way  of  liquidated 

mages ;  when  the  form  might  run  thus : —  damages,  and  not  by  way  of  penalty,  50/. 

**  growing  on  the  said  demised  premises,  a  load,**  &c. 
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13.  LEASE  OF  any  of  the  said  arable  lands,  or  dig  or  break  up  for  brick,  earth,  or  any 
FARM  IN  other  purpose  whatsoever,  contrary  to  the  covenants  herein  contained, 
NOBFOLK.  j^jjy  p^j^  ^£  ^1^^  g^j  demised  premises,  without  being  subject  to  the 
nndw  a  penalty;  further  yearly  rent  or  rents  hereinbefore  mentioned  :  And  shall  not 
^raflTiniwtyw.  ^^^  ^^J  of  the  natural  grass,  or  meadow,  or  pasture  lands,  in  the 
Power  to  ktton  last  year  of  the  said  term :  And  that  it  shaQ  be  lawfiil  for  the  said 
wood,  and  oMdf  Lord  J.  T.,  his  hoirs  and  assigns,  and  any  future  trustee  or  trustees  of 
on^ine^ses  ^^  ^^^  premises,  and  the  person  or  persons  who  is  or  may  be  entitled 

to  an  estate  of  freehold  or  inheritance  therein,  to  lay  and  stock  on 
the  demised  premises  all  such  hay,  wood,  and  coals,  as  they  shall 
think  proper  after  the  Idth  day  of  June  in  the  last  year  of  the  term. 
Additional  lentt  and  to  fence  in  the  same  during  the  remainder  of  the  term :  And  that 
^^^j^Sra^*"  ^6  several  and  respective  additional . or  increased  rents  before  re- 
served shall  be  recovered  on  their  becoming  due  as  aforesaid,  in  the 

same  manner  as  the  hereinbefore  reserved  rent  of  £ may  be 

noreeeiptfonent   recovered  :   And  uo  receipt  for  rent  shall  be  a  discharge  for  the  said 
ucsua  rents  paidf   wreased  rent  or  rents,  or  for  any  of  the  penalties  (^),  forf^tures,  or 

sums  of  money  before  mentioned,  which  may  happen  to  be  incurred  or 
become  payable  by  the  said  W.  B.,  his  executors,  administrators,  or 
assigns,  at  any  time  or  times  before  the  giving  such  receipt  for 
rent,  unless  such  increased  rents,  penalties  (t),  or  forfeitures,  shall  be 
therein  respectively  expressly  mentioned,  and  appear  thereby  to 
to  bring  to  be  fully  satisfied  and  paid:    And  the  said  W.  B.,  his  executors, 


tknter.  &6.,  administrators,   and  assigns,   shall  and    will  at  all  times    during 

this  demise,  at  his  own  expense,  do  and  perform  the  carriage  of,  and 
fetch  and  bring  into  the  house-yard  upon  the  demised  premises,  or 
to  such  other  place  or  places  as  the  said  Lord  J.  T.,  his  heirs  or 
assigns,  or  any  future  trustee  or  trustees  of  the  said  premises,  or  the 
person  or  persons  who  is  or  may  be  entitled  to  an  estate  of  freehold 
and  inheritance  therein,  or  his  or  their  steward  or  agent  shall  direct, 
for  the  use  of  the  said  Lord  J.  T.,  his  heirs  and  assigns,  and  anj 
future  trustee  or  trustees  of  the  said  premises,  and  the  person  or 
persons  who  is  or  may  be  entitled  to  an  estate  of  fr-eehold  or  inherit- 
ance therein,  as  aforesaid,  all  such  wrecked  timber  and  other  wreck 
of  the  sea  as  shall  at  any  time  or  times  during  this  demise  happen  or 
come  upon  the  salt  marshes  hereby  intended  to  be  demised,  or  xxpoa 
and  rif«  notiee  of  the  sands  adjoining  thereto :  And  shall  and  will  always  give  immediate 
^'^'^'  notice  of  such  wreck  to  the  said  Lord  J.  T.,  his  heirs  and  assigns, 

and  any  future  trustee  or  trustees  of  the  said  premises,  and  the  person 
or  persons  who  is  or  may  be  entitied  to  an  estate  of  freehold  or  inherit- 
ance therein,  and  to  his  or  their  steward  or  agent ;  he  the  said  W.  B., 

(t)  LiqQidat«d  damagei.    See  lait  page,  note  («). 
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his  executors  or  administrators,  being  allowed,  for  the  carriage  of  such  13.  lease  of 
parts  only  of  the  said  timber  and  wreck  as  shall  not  be  used  in  repairs       vaxm.  in 

upon  the  said  demised  premises,  so  much  money  as*two  indifferent  1_ 

persons  or  a  third  person  to  be  named  and  appointed  as  aforesaid  S^T""**^  ^ 

shall  adjudire  such  carriafire  to  be  fairly  worth:  Froyided  always.  Power  to  iflaton 

•*    ^  ^        ,  "^  ,  .  -         to  Twame  salt 

and  these  presents  are  upon  this  express  condition,  neyertheless,  that  manhM  for  em- 
in  case  the  said  Lord  J.  T.,  his  heirs  and  assigns,  and  any  future 
trustee  or  trustees  of  the  said  premises,  and  the  person  or  persons 
who  is  or  may  be  entitled  to  an  estate  of  freehold  or  inheritance 
therein,  shall  at  any  time  during  the  said  term  be  minded  and  desirous 
to  take  the  said  salt  marshes  into  his  or  their  own  hands  and  possession 
for  the  puipose  of  embanking  or  otherwise  improying  the  same,  it  shall 
be  lawful  for  him  or  them  so  to  do.  And  it  is  hereby  declared  and  « JJtS^fcwto 
agreed  between  the  said  parties,  that  it  shall  be  lawful  for  the  said  them, 
Lord  J.  T.,  his  heirs  and  assigns,  and  any  future  trustee  or  trustees 
of  the  said  premises,  and  the  person  or  persons  who  is  or  may  be  en- 
titled to  an  estate  of  freehold  or  inheritance  therein,  upon  giyiug  three 
months*  preyious  notice  in  writing,  under  his  or  their  hands,  or  under 
the  hand  of  his  or  their  steward  or  agent,  to  the  siud  W.  B.,  his 
executors,  administrators,  or  assigns,  or  leaying  the  same  at  the 
farm-house  hereby  demised,  to  determine  and  make  Yoid  the  said 
intended  demise  or  lease,  so  far  as  the  same  relates  to  the  said  salt 
marshes  only,  on  the  10th  day  of  October  in  any  year  of  the  term 
intended  to  be  granted ;  and  the  intended  demise  or  lease  shall,  as  to 
the  said  salt  marshes,  end  and  determine  accordingly :  And  it  shall  ud  to  enter 
be  lawful  for  the  said  Lord  J.  T.,  his  heirs  and  assigns,  and  any 
future  trustee  or  trustees  of  the  said  premises,  and  the  person  or  per- 
sons who  is  or  may  be  entitled  to  an  estate  of  freehold  or  inheritance 
therein,  upon  the  10th  day  of  October  in  any  year  of  the  said  intended 
term  after  such  notice  giyen,  to  enter  upon,  haye,  hold,  possess,  and 
enjoy  the  said  salt  marshes  as  if  the  said  intended  demise  and  lease  had 
neyer  been  made ;  and  from  and  after  such  entry  upon  and  taking  pos-  fp*  ^  be  abated 

^         in  pr(WQrt«oii« 

session  of  the  said  salt  marshes  by  the  said  Lord  J.  T.,  his  heirs  or 
assigns,  or  any  future  trustee  or  trustees  of  the  said  premises,  or  the 
person  or  persons  who  is  or  may  be  entitled  to  an  estate  of  freehold  or 
inheritance  therein  as  aforesaid,  he  the  said  W.  B.,  his  executors 
or  administrators,  shall  be  abated  and  allowed  at  and  after  the  rate  of 

£ out  of  and  from  the  yearly  rent  of  £        ,  hereby  intended  to 

be  reseryed,  yearly  and  eyery  year  during  the  then  remainder  of  the 
term  hereby  intended  to  be  granted,  in  lieu  of,  and  as  a  compensation 
for,  the  said  salt  marshes,  and  such  abatement  or  allowance  is  to 
commence  from  the  10th  day  of  October  next  after  the  deliyeiy  or 
giying  of  such  notice  as  aforesaid.     In  witness,  &c. 
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BERKSHIRE. 
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XIV. 

Lease,  hy  Tenant  for  Life  Wider  a  Power  (u),  of  a  Farm  tn  the 
County  of  Berks,  at  Bents  varying  every  fourth  year  of  the 
Term,  calculated  on  average  price  of  Com  for  preceding  four 
years,  and  an  additional  Bent  for  every  acre  of  Pasture  con- 
verted ifUo  Tillage,  Covenants  applicdble  to  the  cultivation  of 
a  Farm  in  that  County.  Lessee  to  give  up  any  twenty  acres  on 
receiving  six  months'  notice,  and  annual  attouxtnce  for  same ; 
to  provide  food  and  lodging  for  Lessor's  Steward  and  At- 
tendants not  exceeding  eight  persons,  on  holding  court;  and 
stable-room  for  horses;  allowance  to  be  made  to  Lessee; 
Lessor  to  find  timber  for  repairs,  and  to  pay  moiety  of 
expense  of  repairs,  except  windowe  and  thatching, 

THIS  INDENTURE,  made  the day  of ,  18—,  Be- 

TWEEN  tHo  Bight  Honorable  William  Earl  of  B.,  of  the  one  part,  and 
B.  Q.,  of  the  parish  of  C,  in  the  Countj  of  Berks,  Teoman,  of  the  other 
part,  WITNESSETH,  That  the  said  Earl,  in  consideration,  &e.  [as  w 
p,  590  of  this  volume.  No.  1],  and  in  pursuance  of  power,  &e,  [asinp* 
592  of  Ms  volume.  No.  3],  doth  limit  and  appoint,  by  way  of  demise  or 
lease,  unto  the  said  R.  G.,  his  executors,  administrators,  and  assigns, 
All,  &c.  Together  with  all  ways,  &c.  [as  in  pp.  577  and  595  of  this 
volume] :  Except  and  always  reserred  out  of  this  demiBe  unto  the 
said  Eari  and  his  assigns,  during  his  life,  and,  after  his  decease, 
unto  the  person  or  persons  who  for  the  time  being  shall  be  entitled 
to  the  reversion  of  the  said  premises  expectant  upon  tiie  deter- 
mination of  the  term  hereby  granted,  all  timber  and  other  trees,  4e. 
[as  in  p.  595  of  thie  volume,  No.  2\,  To  hate  and  to  hold,  kc 
[flu  m  p,  598,  of  this  volume.  No.  1],  {the  term  heinff  twelve 
years) :  Yielding  and  paying  therefor  unto  the  said  Earl  and  his 
assigns,  during  his  life,  and,  afiter  his  decease,  to  the  person  or 
persons  who  for  the  lime  being  shall  be  entitled  as  aforesaid,  the 
yearly  r^its  or  sums  foUowing,  (that  is  to  say),  for  and  during  the 
first  four  years,  ke.  [as  m  p.  603  of  this  volume.  No.  12] :  And 
ALSO  yidding  and  paying  unto  the  said  Earl  and  his  assigns,  during 
his  life,  and,  after  his  decease,  to  such  person  or  persons  as  afereesid, 
during  the  said  term  hereby  granted,  the  further  yeariy  rent  er  eum 
of  201.,  by  equal  quarteriy  payments  on  the  days  aforesaid,  for  eveiy 
acre,  and  so  in  proportion  for  any  greater  or  less  quantity  than  as 
acre,  of  the  meadow  or  pasture  Ittid  which  he  the  said  R.  0.,  his 
executors  or  administrators,  shall  plough,  dig,  break  up,  or  odierwise 
conyert  into  tillage  ;  the  first  payment  of  the  said  additional  rent » 

(«)  At  to  Leaws  under  Powers,  lee  ante,  vol.  I.,  p.  394  et  tej. 
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sum  hereinbefore  reserved  to  be  mode  on  such  of  the  days  of  pay-  14.  lease  of 
ment  as  shall  next  happen  after  such  breaking  up  or  converting  into      ^  varm.  in 
tillage  as  aforesaid ;  the  said  yearly  rents  hereby  reserved  to  be  p^^^^shibe. 
payable  and  paid  clear  of  all  parliamentary,  parochial^  or  other  taxes,  Rents  okar  of 
rates,  duties,  assessments,  deductioiui,  and  abatements  whatsoever,  ezc«pt  land-tax. 
(the  land  tax  only  excepted).    And  the  said  R.  Q.  doth  hereby,  for  co^vnantoby 
himself,  &c.  [Covenant  to  pay  rent^  ^.  aa  ante,  p,  580  of  this  ^"^    p^w^t, 
volume,  No.  1,  Col,  II.] :  And  also  to  pay  all  taxes,  dec.  [as  ante,  andtazei; 
p.  580  of  this  volume,  No.  2,  Col.  77.]  :  And  also  shall  and  will,  to  repair  e^ian 
from  time  to  time  during  the  said  term  hereby  granted,  well  and  tbatch ; ' 
sufficiently,  and  in  a  good  and  workmanlike  manner,  repair  and 
keep  in  repair  all  the$  glass  windows  and  thatch ;  and  also  all  the  bed^  and 
hedges,  ditches,  mounds,  bounds,  fences,  water-courses,  drains,  and 
carriages,  belonging  to  the  said  premises  hereby  demised,  or  in- 
tended so  to  be  ;  and  shall  and  will,  at  his  and  their  own  costs  and  haul  neces- 
and  charges,   haul  and  <iarry  all  the  materials  necessary  for  all  his  own  ezpenae ; 
the  repairs  of  the  said  premises  ;  and  bear  and  pay  one-half  of  the  andpaybai/of 
costs,  charges,  and  expenses  of  all  other  necessary  repairs  of  the  tepaixB.  aoddenta 
said  messuage,  farm,  lands  and'  premises,   (accidents  by  fire  or  ^^^     ' 
tempest  only  excepted;)   the  said  Earl  finding  and  providing  all  the  lessor  finding 
rough  timber  and  other  materials,  except  glass,  iron,  and  wheats  materials!  exc^t 
straw :  And  also  shall  and  wiU,  yearly  and  every  year,  house,  stack,  wheat  stnwf 
and  deposit,  on  some  part  of  the  said  premises,  all  the  com,  hay,  22^^^^ 
straw,  chaff,  and  halm  which  shall  arise  and  be  produced  therefrom,  ^' 
and  spend  and  use  the  same  in  and  upon  the  said  premises:  And  and  spend  same 
also  shall  and  will  lay  and  spread  all  the  dung,  soil,  and  compost  to  be  andiqaeaddiing 
made  from  the  produce  of  the  said  premises  on  such  parts  of  the  said  diweonpien£n; 
land  hereby  demised  as  shall  most  require  the  same,  at  seasonable 
times,  and  in  a  proper  and  husbandlike  manner ;  except  in  the  last  except  laiait year 
year  of  the  said  term  hereby  granted,  when  the  same  shall  be  left  in  ^henaMnetobe 
the  yards  of  the  said  premises  for  the  use  of  the  landlord  or  his  toL^.^SiMin^- 
incoming  tenant,  who,  from  and  after  the  6th  day  of  May  in  the  last  ****«*■"*  J 
year  of  the  said  term,  shall  from  time  to  time  have  fbll  liberty  of  wKhUbertyto 
ingress,  egress,  and  regress,  with  or  without  servants,  harses,  carts,  Sww/?fl'^""^ 
and  carriages,  or  otherwise,  for  the  purpose  of  hauling  out  the  same 
on  such  part  of  the  arable  land  as  shall  then  be  in  course  for  turnips 
or  the  next  wheat  crop :  And  shall  and  will,  at  all  times  during  the  and  keep  flock 

said  term  hereby  granted,  keep  a  flock  of  not  less  than sheep, 

and  pen  and  fold  the  same,  frt)m  time  to  time  and  at  all  times,  upon  and  fold  same  on 

the  said  premises  where  most  necessary,  except  in  the  last  year  of  the  Ci  last  yeJ^vSen 


said  term,  when  the  same  shall  be  folded  on  such  parts  of  the  said  ^^^1^  pMts  as 
premises  as  the  said  Earl,  or  his  assigns,  or  the  person  or  persons  for      "^^ 

the  time  being  entitled  as  aforesaid,  shall  from  time  to  time  direct ;  praniaasin 

and  in  default  of  such  direction,  on  such  parts  of  the  premises  as  shaU  triSetu  cropT* 
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14.  LEASE  OF  then  be  in  course  for  the  next  wheat  crop  :  And  also  shall  and  will 
A  FARif  IN     permit  and  suffer  the  said  Earl,  and  his  assigns,  and  the  person  or 
BEBKBHiBE.    persons  entitled  as  aforesaid,  or  his  or  their  next  incoming  tenant,  in 
OT  toSSi?'^'   the  last  year  of  the  said  term  to  enter  into  and  upon  the  premises 
toant,  iniMt       hereby  demised,  and  sow  among  the  whole  of  the  Lenten  crop,  hop 
Meds.Ae.,  among  and  rye  grass  seeds,  after  the  rate  of  two  bushels  of  hop  and  rre 
tojtf  notiee  of  gnuss  soods  per  acre  ;  and  give  notice  to  him  or  them  of  the  sowing 
^^Lmim      ^f  ^^^^  Lenten  crop,  in  order  to  enable  him  or  them  so  to  do  ;  and 
^^^j^^^         shall  harrow  in  the  same  gratis;   and  shall  not  nor  will  in  any- 
•|ndnot dimag*     ^^  damage  or  injure  the  same ;  And  shall  and  will  quit,  yield,  and 
p^S^ti!tmd'     deliver  up,  on  or  before  the  6th  day  of  May  next  preceding  the 
^tfSoffl^de     expiration  of  the  said  term  hereby  granted,  one-fourth  part  of  the 
uro'Tam'^*      arable  land  of  an  average  value,  which,  at  the  end  of  the  said  teno, 
with  right  of        shall  be  of  a  two  years*  lay  and  in  course  for  wheat ;  mth  full  liberty 
^^of^'  ^    of  ingress,  egress,  and  regress,  by  some  conyenient  way,  to  and  from 
sowing,  &e.,         ^^  same,  for  the  purpose  of  manuring,  ploughing,  sowing,  and  ma- 
naging the  same  lands  with  turnips  or  wheat,  which  turnips  or  wheaty 
when  sown,  shall  not  be  injured  at  destroyed  by  said  R.  O.,  his  exe- 
Mid  one^fourth  of  cutors,  administrators,  or  assigns  ;  and  also  one  other  one-fourth  part 
^^^'  thereof  of  a  one  yearns  lay  out,  at  the  expiration  of  the  said  term : 

mMdowmoM  ^^^  ^^  ^'^^  ^^^  ^^  ^^^  ^'  ^*  *^y  ^^  *^®  meadow  or  pasture 
ncSiSwUum'th*  ^*^^  "^^'^  ^^""*  ^^^^  *  J^^y  ^0**  l*ter  than  the  15th  day  of  July,  nor 
i6ih  July ;  moro  than  two-third  parts  thereof,  in  any  one  year  of  the  said  term 

nof  mon  uuui  ^  ^  ^  . 

two-ttiird*  fai  hereby  granted  :  And  shall  and  will  presenre  and  take  all  possible 
TomMtrretnMt,  care  of  all  the  trees,  saplings,  and  stemmers,  which  now  are,  or  shall 

hereafter  be,  growing  on  the  said  premises ;  and  shall  not  cause, 
not  to  f«n  nme,    permit,  or  suffer  the  same,  or  any  of  them,  to  be  hewn,  felled,  lopped, 

topped,  shrouded,  destroyed,  or  in  any  manner  damaged  or  injured, 
m^^rowZid.  (^^^^  ^^^  except  the  pollards   which  hare  been  usually  shrouded 

within  twelve  years  next  preceding  the  commencement  of  the 
ToeathtdgM,      gaid  term) :  And  shall  and  will  cut,  lop,  top,  and  shroud,  all  the 

hedges,  hedge-rows,  pollards,  and  other  fuel,  of  or  belong^g  to  the 

premises,  at  seasonable  and  proper  times,  and  in  a  husbandlike 
■adgMhMHgM;  manner,  and  thereupon  properly  plash  and  lay  the  same,  and  repair 
And  ditchei ;  and  cloanso  the  banks  and  ditches  thereof ;  and  also,  from  time  to 
udgut  time  during  the  said  term,  plant  with  good  quicksets  all  parts  of  the 

said  banks  where  the  hedge  may  haye  gone  to  decay  and  require 
w^hMpMOM      such  planting ;  and  afterwards  shall  and  will  well  and  sufficiency 

keep  and  presenre  the  same  from  all  injury  and  damage  whatsoerer : 
To  mu  to  iMK»r     And  also  shall  and  will,  at  the  expiration  of  the  said  term,  sell  to  the 

hay  OB  pnmiMt  ^ 

•t  «Bd  of  tenn ;  said  Earl,  or  his  assigns,  or  the  person  or  persons  entitled  as  afore- 

ttotptpMt  said,  or  his  or  their  incoming  tenant,  ail  the  hay  which  shall  then  be 

kHMM^mtue  till  iipon  the  said  premises,  (saye  and  except  such  part  thereof  as  shall 

mdoftann,  he  deemed  necessary  for  the  use  of  the  cattle  of  the  said  R.  0.,  his 
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executors,  administrators,  or  assigns,  till  the  24th  day  of  June  next   14.  lease  op 
ensuing  the  expiration  of  the  said  term,)  at  such  spending  price  as  the      A  farm  ik 
same  shall  he  adjudged  to  he  worth,  if  sold  to  an  indifferent  purchaser^    Berkshire. 
bj  two  persons  to  he  respectively  chosen  hy  the  said  parties,  or,  in  case  **  TainaUon. 
of  disagreement,  by  an  umpire  to  be  chosen  by  such  two  persons : 
And  also  shall  and  will,  on  or  about  the  6th  day  of  May,  in  the  f o  yMd  up.  in 

.  May,  in  laai  year 

last  year  of  the  said  term,  surrender  and  yield  up  unto  the  said  otutrn. 
Earl,  and  his  assigns,  or  to  the  person  or  persons  entitled  as  to  lessor,  or 

-.-,.-  -    incoming  tenant, 

aforesaid,  or  his  or  their  next  succeeding  tenant,  or  permit  and 
suffer  him  and  them,  and  his  and  their  servants  and  workmen, 
horses  and  cattle,  thenceforth  to  use  and  occupy  a  moiety  or  half  •  ™oiety  of 
part  of  Uie  said  messuage  or  tenement,  stables,  bartons,  and  out- 
buildings :  And  also  shall  and  will  from  time  to  time,  after  the  6th 
day  of  May  in  the  last  year  of  the  said  term,  and  thenceforth  until 
the  determination  thereof,  find  and  provide   firatuitously  sufficient  and  find  utter 

r  e>  J  and  wheat  straw 

good  wheat-straw  for  the  litter  of  the  horses  and  cattle  of  the  said  for  their  hones 

__     -  ,  ,  and  cattle. 

Earl,  or  his  assigns,  or  the  person  or  persons  entitled  as  aforesaid,  or 

his  or  their  inoominir  tenant :   And  shall  not  nor  will  irrant,  demise,  ^^^  to  assign  or 
1  .  ,       .  . ,    , .  .   ,  n  ^^^^^  without 

let,  assign,  set  over,  or  otherwise  part  with  this  present  indenture  of  license. 

lease,  or  the  premises  hereby  demised,  or  any  part  or  parcel  thereof^ 

or  his  or  their  estate,  term,  or  interest  therein,  or  any  part  of  the 

same,  imto  any  person  or  persons  whomsoever,  without  the  special 

license  and  consent  in  writing  of  ihe  said  Earl,  or  his  assigns,  or  of 

the  person  or  persons  for  the  time  being  entitled  as  aforesaid,  first 

had  and  obtained:  And  shall  and  will  at  anytime  during  the  said  Jo  yield  up 

•'  ,    °  twenty  acres  of 

term,  on  receiving  six  calendar  months  notice  in  writing  from  the  land  demised,  on 
said  Earl,  or  his  assigns,  or  the  person  or  persons  for  the  time  being  noUoe, 
entitled  as  aforesaid,  for  that  puipose,  quit  and  yield  up  to  him  or 
them,  on  the  day  in  such  notice  to  be  expressed,  any  part  or  parts  of 
the  said  lands,  not  exceeding  twenty  acres  in  the  whole,  which  shall 
be  described  in  such  notice,  and  will  permit  the  said  Earl,  or  his 
assigns,  or  the  person  or  persons  for  the  time  being  entitled  as  afore- 
said, to  hold  and  enjoy  the  same  land  during  the  then  remainder  of 
the  said  term,  he  or  they  payinir  or  allowing  unto  the  said  R.  G.,  his  on  yearly  aUow- 

>,  _  ance  being  made. 

executors,  administrators,  or  assigns,  thenceforth  during  the  then  re- 
mainder of  the  said  term,  such  a  yearly  sum  as  shall  be  agreed  upon 
between  the  said  Earl,  or  his  assigns,  or  the  person  or  persons  for  the 
time  being  entitled  as  aforesaid,  and  the  said  R.  G.,  his  executors, 
administrators,  or  assigns,  by  two  indifferent  persons,  one  to  be  chosen 
by  each  party,  or  by  an  umpire  to  be  by  such  two  persons  chosen  in 
case  they  differ  about  the  same  :  Provided  always,  and  it  is  hereby  poww  to  lessor  to 
agreed  and  declared,  that  it  shall  be  lawful  for  the  said  Earl  and  ofniMirs^&c* 
his  assigns,  during  his  life,  and,  after  his  decease,  for  the  person  or 
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14.  LEASE  OF 

A  FARM  IK 

BERKSHIRE. 


Lessee  to  rq)air 
on  notice. 


Power  to  leesorto 
tae  iportamen  in 
lessee's  name, 


the  leasee  being 
indenmiJIed 
ngfttntt  eosta. 


Lessee  to  wan 

off  trespassers. 


To  prorlde,  In 
farm-house,  food 
and  lodging  for 


persons  entitled  as  aforesaid,  or  his  or  their  sarvejor,  steward,  or 
bailiff,  either  alone,  or  with  workmen,  or  others,  twice  or  oftener 
in  every  year  during  the  said  term,  at  seasonable  times  in  the  day- 
time, to  enter  into  and  upon  the  said  messuage,  land,  and  premises, 
or  any  part  thereof,  for  the  purpose  of  viewing  and  examining  the 
repairs,  and  other  the  state  and  condition  thereof ;  and  that  in  case 
any  defects  or  wants  of  reparation  in  the  said  premises,  or  any  part 
thereof,  or  any  default  or  mismanagement  in  husbandry  of  the  said 
lands  or  grounds,  shall  be  then  found  or  appear,  he  the  said  R.  G., 
his  executors,  administrators,  or  assigns,  shall  and  will,  upon  notice 
thereof  in  writing  being  given  to  him  or  them,  cause  all  such  defects, 
defaults,  and  mismanagement  respectively,  to  be  forthwith  amended, 
corrected,  discontinued,  altered,  and  remedied  in  all  things  according 
to  the  covenants  hereinbefore  contained  :  Akd  further,  that  it  shall 
be  lawful  for  the  said  Earl  and  his  assigns,  during  his  life,  and, 
after  his  decease,   for  the  person  or  persons  for  the  time  being 
entitled  as  aforesaid,  at  his  and  their  costs  and  charges,  as  often  as 
he  or  they  shall  think  proper,  in  case  any  person  or  persons  shall  at 
any  time  or  times  during  this  demise  hunt,  hawk,  shoot,  fish,  fowl, 
or  otherwise  sport  in,  over,  or  upon  the  said  premises  hereby  demised, 
or  any  part  thereof,  from  time  to  time  to  bring  any  action  or  actions, 
suit  or  suits,   or  otherwise  prosecute  and    proceed   against  sneb 
person  or  persons,  in  the  name  or  names  of  the  said  R.  G.,  hit 
executors,  administrators,  or  assigns,  and  that  he  the  said  R.  G.,bis 
executors,  administrators,  or  assigns,  shaU  not  nor  will  release  <»* 
otherwise  discharge  such  action  or  actions,  suit  or  suits,  or  otiier 
proceedings,  without  the  consent  in  writing  of  the  said  Earl,  or  his 
assigns,  or  of  the  person  or  persons  entitled  as  aforesaid:  PROviraiD 
ALWAYS,  nevertheless,  that  the  said  R.  G.,his  executors,  administrators, 
and  assigns,  shaU   be  duly  indemnified  by  the  said  Earl,  or  bis 
assigns,  and  the  person  or  persons  entitled  as  aforesaid,  from  all 
costs,  charges,  expenses,  and  liabilities  consequent  upon  or  incident  to 
any  and  every  such  action,  suit,  prosecution,  and  proceeding  as  aforesaid: 
And  further,  that  the  said  R.  G.,  his  executors,  administrators,  and 
assigns,  shall  and  will,  at  the  costs  and  charges  of  the  said  Earl,  or 
his  assigns,  or  of  the  person  or  persons  for  the  time  being  entitled 
as  aforesaid,  from  time   to  time  and  at  all  times  during  the  said 
term,  warn  off  from  the  said  demised  premises,  by  notice  in  writing 
under  his  or  their  hands,  all  and  every  person  or  persons  who  shall 
at  any  time  trespass  or  come  or  be  upon  the  said  premises,  or  an? 
part  thereof,  for  the  purpose  of  shooting,  hawking,  hunting,  coca*8ing, 
fishing,  fowling,  or  otherwise  sporting  thereupon :  Akd  further,  that 
he  the  said  R.  G.,  his  executors,  administrators,  and  assigns,  shall 
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and  will,  once  in  eyeiy  year  of  the  said  term  hereby  granted,  find  and  14.  ijbase  of 
provide,  in  the  said  messuage  or  farm-house,  sufficient  meat,  drink,      ^  farm  in 
and  lodging,  for  one  day  and  one  night,  for  the  steward  and  agents  of    ^^^^^^ 
the  said  Earl,  and  his  assigns,  and  of  the  person  or  persons  for  the  J^n  hJJJ£g* 
time  being   entitled  as  aforesaid,  and  his  and  their  servants,  not  <io°>^; 
exceeding  in  the  whole  eight  persons,  resorting  to  the  said  farm  to 
bold  court  for  the  said  Earl,  and  his  assigns,  and  the  person  or 
persons  for  the  time  being  entitled  to  the  manor  of  C. ;  and  also  udetabUngfor 
stable-room  for  their  horses,  being  paid  the  yearly  sum  of  jS2  2s,  for  ingrtmnMratioii. 
the  same.    And  the  said  William  Earl  of  R.  doth  hereby,  for  himself,  comumt  by 
his  heirs,  executors,  and  administrators,   covenant  with  the   said  timb«rand 
A.  G.,  biB  executors,  admimstrators,  and  assigns,  m  manner  loUow-  giaas^iroD.uid 
ing,  (that  is  to  say),  that  he  the  said  Earl,  and  his  assigns,  or  the  !l!^pasn';   ^* 
person  or  persons  for  the  time  being  entitled  as  aforesaid,  will,  when 
and  as  often  as  he  or  they  shall  be  reasonably  requested  in  writing 
by  the  said  R.  G.^  his  executors,  administrators,  or  assigns,  find  and 
provide  such  a  proper  and  sufficient  quantity  of  timber  and  other  mate- 
rials (except  glass,  iron,  and  wheat-straw),  as  shall  from  time  to  time 
be  requisite  for  the  repair  of  the  buildings,  gates,  stiles,  posts,  hatch- 
boards,  tunnelA,  bunnies,  bridges,  drains,  banks,  and  sluices,  of  or 
Monging  to  the  said  premises  hereby  demised,  or  intended  so  to  be  ; 
and  shall  and  wUl  pay  or  allow  one  moiety  of  the  expense  of  all  the  and  pay  moiety 
necessary  repairs  of  the  said  premises,  except  so  much  and  such  part  i^pSi^cS^ 
thereof  as  is  hereinbefore  covenanted  to  be  done  by  the  said  R.  G.,  S^trtakM. 
his  executors,  administrators,  and  assigns :  («)  Akb  also,  that  it  shall  be  jaum  to  bold 
lawful  for  the  said  R.  G.,  his  executors,  administrators,  and  assigns,  nMnnaga,  &e., 
to  hold  and  enjoy,  until  the  24th  day  of  June  next  after  the  expira-  after  nd  of  tarn, 
ticm  of  the  said  term,  one  moiety  of  the  said  messuage,  the  bams,  ^!m!'!!er^^ 
and  one  moiety  of  the  said  stables  and  yards,  for  the  purpose  of 
thrashing  out  his  or  their  com  and  grain,  and  spending  and  foddering 
out  the  straw,  hahn,  and  fodder,  in  and  upon  the  said  premises :  And 
ALSO,  &o.  [AddCownant/ar  lessees'  quiet  enjoyment,  as  ante, p.  583  of  cotmuA  for 
this  volume.  No,  12,  Col.  If, ;  Proviso  for  re-entry  hy  ^  said  Earl  ^SScjuiiSl^ 
and  his  assigns,  during  his  life,  and,  after  his  decease,  for  the  person  Prortoo  for 
or  persons  who  for  the  time  being  shall  he  entitled  as  aforesaid,  on  son-payment  of 

M  eon     'eot,  otCt 

nonpayment  of  rent  or  nonperformance  of  covenants,  as  ante,  p.  ood 
of  ^is  volume,  No.  11,  CoU  IL]    In  Ihtness,  kc. 

(x)  This  lease  did  not  provide  for  the  lessee  being  exempt  from  the  charge  hy 
payment  of  one  moiety  of  the  expense  of  the  exception  contuned  in  his  covenant 
repairs,  in  case  of  damage  hy  fire,  the       to  repair,  ante,  p.  719  of  this  volume. 
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15.  LEASE  OF 

A  FARM   IN 

THE  ISLE  OF 

ELY. 


To  etiltiTaU 
sccording  to  the 
castom,  &e. 


Not  to  plough 
or  eonirart  into 
tillage  more  than 
half  of  land! ; 


to  keep  lemainteg 
half  aagiMs; 


BOt  to  dig  earth 
for  bricka; 


nor  make  hrleks 
on  ftom ; 


renel  rente. 


XV. 

ThefoUomng  Agricultural  Provisions  aire  taken  from  a  Leeue  of  a 

Farm  in  the  Isle  of  Ely. 

The  lease  fonning  the  subject  of  this  precedent,  after  demising 
the  premises  in  the  ordinary  form,  with  an  exception  of  timber,  ^., 
and  rights  of  mining  and  sporting ;  with  an  Habendum  for  a  term ;  and 
a  common  Reddendum,  free  from  all  deductions  (except  the  £aii 
Brink  Tax,  the  Drainage  Tax,  and  the  Bedford  Corporation  Tax) ;  and 
the  ordinary  covenants  for  payment  of  rent  and  taxes ;  contained  the 
following  agricultural  provisions  : — And  also,  that  he  the  said  \Uss€e\, 
his  executors,  administrators,  and  assigns,  shall  and  will,  at  all  times 
during  the  said  term  hereby  granted,  manage  and  cultivate  the  said 
farm,  lands,  and  premises  hereby  demised,  and  every  part  thereof,  io 
all  respects  in  a  good  and  husbandlike  manner,  and  for  the  benefit  and 
improvement  thereof,  and  according  to  the  best  course  and  roles  of  good 
husbandry  of  the  county  of  Cambridge,  so  far  as  the  same  are  consistent 
with  the  express  provisions  in  these  presents  contained,  for  the  more 
particular  management  and  cultivation  of  the  same,  and  in  no  other 
manner,  order,  or  course,  and  for  no  other  purpose  whatever,  without 
the  license  and  consent  of  the  said  [2e««or],  his  heirs  or  assigns, 
for  that  purpose  first  had  and  obtained  :  And  fubthbb,  that  he  the 
said  [lessee']^  his  executors,  administrators,  or  asngns,  shall  not  nor 
will,  at  any  time  during  the  said  term,  plough,  break  up,  sow,  or  conveit 
into  tillage,  more  than  one  half  of  the  fann,  lands,  and  premises 
hereby  demised  ;  and  shall  and  will  keep  the  remaining  half,  for  the 
time  being,  of  the  said  farm,  lands,  and  premises  as  grass,  and  sown 
and  laid  down  with  grass  and  clover  seeds  of  a  good  quality,  b  a 
proper  and  husbandlike  manner ;  and  shall  neither  dig,  nor  cany 
away,  nor  suffer  to  be  dug  or  carried  away,  any  earth,  clay,  sand,  or 
gravel,  from  any  part  of  the  farm,  lands,  and  premises,  either  for 
making  bricks  or  tiles^  or  for  any  other  purpose  whatever,  than  for  the 
improvement  of  the  said  farm,  lands,  and  premises  ;  and  shall  not  nor 
will  make,  or  suffer  to  be  made,  on  the  said  farm,  lands,  and  premises, 
or  any  part  thereof,  any  bricks  or  tiles,  on  any  pretence  whatever : 
And  that,  if  more  than  one  half  of  the  said  farm,  lands,  and  pre- 
mises, shall  at  any  time  or  times  be  ploughed,  sown,  broken  up,  or 
converted  into  tillage,  or  if  any  part  of  the  said  fann,  lands,  and 
premises,  shall  be  dug  or  carried  away,  contrary  to  the  covenant 
hereinbefore  contained,  then  and  in  such  case  he  the  said  [iet- 
see\  his  executors,  administrators,  or  assigns,  shall  and  will  pay 
unto  the  said  [/<0<«or],  his  heirs  or  assigns,  thenceforth  during  the 
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residue  of  the  said  term  hereby  granted,  the  yearly  rent  or  sum  of  15.  lease  of 

£50  for  every  acre  of  land  which  shall  be  so  ploughed^  sown,  broken  a  farm  in 

up,  conyerted  into  tillage,  or  dug,  as  aforesaid,  and  so  in  proportion  ^^^  ^®^^  ^^ 

for  any  less  quantity  than  an  acre  ;  the  first  yearly  payment  thereof 


to  be  made  on  such  of  the  quarterly  days  of  payment  of  rent  as  shall 
happen  next  after  such  ploughing,  sowing,  breaking  up,  or  converting 
into  tillage,  or  digging,  as  aforesaid;  and  the  further  rent  or  sum  of  £50 
for  every  acre  of  land,  if  any,  which  shall  be  so  ploughed,  broken  up, 
converted  into  tillage,  or  dug,  as  aforesaid,  at  any  time  within  the  last 
year  of  the  said  term  hereby  granted,  and  so  in  proportion  for  any  less 
quantity  than  an  acre:  And  further,  that  he  the  said  [lesiee],  his  Nor  to  bAva  more 

.  than  tw«n^  acrti 

executors,  administrators,  or  assigns,  shall  not  nor  will,  at  any  time  oteoHmMdi 
during  the  said  term  hereby  granted,  have  more  than  twenty  acres  of 
coleseed  for  a  crop ;  nor  sow  or  grow,  or  suffer  to  be  sown  or  grown,   Norsowgariie, 
any  mustard,  garlick,  or  other  pernicious  seeds,  upon  the  said  farm, 
lands,  and  premises,  or  any  part  or  parts  thereof:  And  further,  Oniytwo  crops  of 
that  only  two  crops  of  white  com,  or  only  one  crop  of  white  com  laeoead,  &c. 
and  one  crop  of  coleseed,  shall  succeed  each  other  in  any  part  of  the 
said  farm,  lands,  and  premises,  and  then  only  upon  its  being  pre- 
ceded by  a  crop  of  coleseed,   which  shall  have  been  fed  off  by 
sheep  :  And  also,  that  on  sowing  the  last  of  the  said  crops  for  the  LudstoboiAid 

a  down  for  pMturs* 

time  being,  the  grass  and  clover  seeds  shall  be  sown,  and  then  the 
lands  laid  down  for  pasture  :  And  also,  that  he  the  said  [lessee],  his  NottocMry 
executors,  administrators,  or  assigns,  shall  not  nor  will,  at  any  time 
during  the  continuance  of  the  term  hereby  granted,  or  at  the  expira- 
tion or  otherwise  sooner  determination  thereof,  take  or  carry,  or 
permit  or  suffer  to  be  taken  or  carried,  off  from  the  said  farm,  lands, 
and  premises,  any  of  the  grass,  hay,  straw,  com  in  the  straw,  stover, 
clover,  stubble,  halm,  fodder,  vetches,  tares,  or  other  artificial  grasses, 
or  any  other  produce  which  shall  at  any  time  during  the  said  term 
grow,  arise,  or  be  produced  upon  the  same,  or  any  part  thereof;  but  tmt  to  spend  suno 
shall  and  will  use,  spend,  and  consume,  and  convert  into  manure,  upon 
the  said  farm,  lands,  and  premises,  all  such  grass,  hay,  straw,  clover, 
stubble,  halm  and  fodder,  and  other  produce,  as  aforesaid ;  and  the  andsprsadthe 
dung,  muck,  manure,  soil,  and  compost,  which  shall  be  made  or  pro- 
duced therefrom,  or  otherwise,  upon  the  said  farm,  lands,  and  pre- 
mises, in  every  year  of  the  said  term  (the  last  year  thereof  only 
excepted),  shall  and  will  carry  out,  lay,  and  spread,  upon  such  parts 
thereof  as  shall  most  need  the  same,  and  not  elsewhere  ;  and  that,  if  at  Penai  rent  for  de- 
any  time  during  the  said  term  hereby  granted,  the  said  [lessee],  his 
executors,  administrators,  or  assigns,  shall  take  or  carry,  or  suffer  to  be 
taken  or  carried,  off  or  from  the  said  farm,  lands,  and  premises,  any 
dung,  muck,  manure,  soil,  or  compost,  which  shaU  be  made  or  produced 
thereupon,  or  on  any  part  thereof,  contrary  to  the  covenant  hereinbe- 
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15.  LEASE  OF  fore  contained^  then  and  in  such  case  lie  the  said  [lessee],  his  ezeoulon, 
A  FABM  IN      adminiBtrators,  or  assigns,  shall  and  wiU  pay  unto  the  said  [lessor], 

THE  ISLE  OP    yg  ijgjjj.g  ^j  assigns,  thenceforth  during  the  residue  of  the  said  tenn 

'  hereby  granted,  the  quarterly  rent  or  sum  of  £10  for  every  load  rf 

dung,  muck,  manure,  soil,  or  compost,  which  shall  be  so  taken  or 
carried  away  as  aforesaid,  and  so  in  proportion  for  any  less  quantity 
than  a  load,  the  first  quarterly  payment  to  be  made  on  such  of  the 
quarterly  days  of  payment  as  shall  ha^en  next  after  such  taking  or  car- 
rying away  as  aforesaid  ;  and  the  further  rent  or  sum  ai  £10  foreyery 
load  which  shall  be  so  taken  or  carried  away  at  any  time  during  the 
last  year  of  the  said  term,  or  at  the  expiration  thereof,  and  so  in  i»o- 

To  laavt  dang  In  portion  for  any  less  quantity  than  a  load  :  And  pubthbb,  that  he  the 

said  [lessee],  his  executors,  administrators,  or  assigns,  shall  and  will, 
at  the  end  of  the  said  term  hereby  granted,  leave  all  such  dang, 
muck,  manure,  soil,  and  compost,  as  shall  have  been  produced  in  the 
last  year  of  the  said  term,  heaped  up  in  the  yard  or  other  convenient 
place,  in  a  husbandlike  manner,  for  the  said  [lessor],  his  heirs  or 

Not  to  dig  op        assigns,  or  his  or  their  succeeding  tenant  or  tenants :  Ahd  pcbtheb, 

that  he  the  said  [lessee],  his  executors,  administrators,  or  assignS) 
shall  not  nor  will,  at  any  time  during  the  continuance  of  this  demise, 
plough,  break  up,  or  convert  into  tillage,  or  garden  ground,  the  paddock 
or  field  lying  and  being  in  front  of  the  said  messuage  or  farm-houw 
hereby  demised,  but  shall  and  will  keep  and  preserve  the  same  as 

'^'^  'fi^.^H*'        grass  land  only  :  And  also  shall  and  will,  in  the  last  year  of  the  said 

third  in  lUlow*        ay  « 

term  hereby  granted,  leave  at  least  one-third  (tf  the  arable  land 
hereby  demised,  fallowed  and  prepared  in  a  husbandlike  and  proper 
manner,  and  sown  with  coleseed  or  turnips,  the  said  coleseed  or  tur- 
nips being  taken  at  a  valuation  by  the  said  [lessor],  his  heirs  or 
assigns,  w  his  or  their  succeeding  tenant  or  tenants  ;  such  valuation 
Power  for  taMr  to  bo  made  in  manner  hereinafter  mentioned  (y) :  And  fvetheb, 
forphuting.'&c'l  that  it  shall  be  lawful  for  the  said  [lessor],  his  heirs  and  assigns, 

at  any  time  or  times  during  the  said  term  hereby  granted,  to 
take  and  use  all  or  any  of  the  banks  and  forelands  belonging 
thereto,  parcel  of  the  said  premises,  and  to  plant  the  same,  or  any  of 
them,  with  trees,  quicksets,  and  plants,  or  young  wood  of  any 
description,  and  to  fence  off  the  same  from  the  adjoining  lands  and 
premises,  and  to  cast  out  ditches  or  gripples  for  the  preservation 
thereof,  without  making  any  abatement  of  rent,  or  other  compensa- 
tion or  allowance,  to  the  said  [lessee],  his  executors,  administratoFs,  or 
and  to  «nier  to  assigus,  for  the  same  :  And  pusther,  that  it  shall  and  may  be  lawfbl 
&c  '  for  the  said  [lessor],  his  heirs  or  assigns,  or  his  or  their  next  sncceed- 

ing  tenant  or  tenants  of  the  said  premises,  in  and  during  the  last 

(y)  The  original  lease  concluded  with  a  proTiio  for  reference  to  arlntntian. 
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year  of  the  Baid  term  hereby  granted,  to  enter  into  and  upon  all  and  every   15.  lease  of 
or  any  of  the  said  promises,  and  every  or  any  part  or  parts  thereof,      ^  farm  in 
which  shall  be  in  order  and  course  for  spring  cropping,  and  to  sow    ^^^  ^®^  ^^ 

therein  all  such  clover  or  grass  seeds  as  the  said  [lessor],  his  heirs  or    ' 

assigns,  or  his  or  their  next  succeeding  tenant  or  tenants,  shall  think 
proper :  And  that  he  the  said  [lessee],  his  executors,  administrators,   L€flMo  to  give  ]«•- 
and  assigns,  shall  and  will  give  unto  the  said  [lessor],  his  heirs  or  qningcroppipg; 
assigns,  at  least  one  month's  previous  notice  of  the  intended  time  of 
sowing  the  said  last-mentioned  lands  respectively,  with  such  spring 
cropping  as  aforesaid  :  And  shall  and  will,  at  the  proper  costs  and  uidtoharroirand 
charges  of  the  said  [lessor],  his  heirs  or  assigns,  or  his  or  their  i^^obB^Bowii 
next  succeeding  tenant  or  tenants,  in  a  proper  and  husbandlike    ^  ^''^' 
manner  harrow  in  and  roll  all  such  clover  and  grass  seeds  as  shall 
be  sown  in  the  said  last-mentioned  lands,  or  any  of  them,  by  the  said 
[lessor],  his  heirs  or  assigns,  or  his  and  their  next  succeeding  tenant 
or  tenants  :  And  furthbb,  that  it  shall  be  lawfid  for  the  said  [lessor],   ProriMfor  lessor 
his  heirs  or  assigns,  or  his  or  their  next  succeeding  tenant  or  tenants  iit  juij  in  last 
of  the  said  premises,  at  any  time  after  the  Ist  day  of  July,  in  the  to^heatf&e^ 
last  year  of  the  said  term  hereby  granted,  or  in  the  last  year  of  the 
occupation  of  the  said  premises  by  the  said  [lessee]^  his  executors, 
administrators,  or  assigns,  to  enter  into  and  upon  all  and  every  or 
any  of  the  premises  hereby  demised,  and  every  or  any  part  or  parts 
thereof,  which  shall  be  in  order  and  course  for  wheat  for  the  then 
ensuing  year;  and  to  plough  and  prepare  the  said  last-mentioned 
lands,  and  every  of  them,  or  any  part  or  parts  thereof,  for  sowing ;  and 
to  sow  the  same  and  every  of  ihem,  or  any  part  or  parts  thereof, 
with  wheat,  or  other  corn,  grain,  and  seeds ;  and  to  roll  and  harrow 
the  same ;  and  to  weed  and  cleanse  the  same  from  time  to  time,  as 
occasion  shall  require ;  and  to  manage  and  cultivate  the  same  accord- 
ing to  his  or  their  own  will  and  pleasure ;  and  to  carry  out,  lay,  and 
spread  the  manure,  muck,  dung,  soil,  and  compost,  which  shall  then 
be  heaped  up  in  the  said  premises,  according  to  the  covenant  herein- 
before contained  for  that  purpose,  and  any  other  manure,  muck,  dung, 
soil,  and  compost,  which  may  be  necessary  for  the  use,  improve- 
ment, and  better  cultivation  of  the  said  farm,  lands,  and  premises, 
during  the  then  residue  of  the  said  term  hereby  granted,  without  any 
interruption,  claim,  or  demand,  from  the  said  [lessee],  his  executors, 
administrators,  or  assigns,  and  without  paying  any  rent,  rates,  taxes,  without  pi^ng 
or  other  charges,  or  making  any  allowance  or  compensation  to  the 
said  [lessee],  his  executors,  administrators,  or  assigns,  for  the  same; 
and  that  he  the  said    [lessee],  his   executors,   administrators,  or  Lessee  not  to  in- 
assigns,  shall  not  nor  will,  at  any  time  after  such  last-mentioned    '*""*™*' 
lands  shall  have  been  respectively  ploughed  and  sown  as  aforesaid, 
stock  the  same,  or  any  part  thereof,  with  any  beasts  or  cattle,  or 
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15.  LEASE  OF 

A  FARM  IN 

THE  ISLE  OF 

ELY. 

Nor  to  mow  the 
grass  more  than 
enceinayear; 


Nor  to  lop  trees, 
he. 


but  to  preserre 
them: 


To  weed,  &'c.| 
twice  a  year. 


Not  to  make 
alteratioBi,  Ae. 


Lessor  to  allow 
lopping,  Ac  I  for 
repairing. 


do,  or  suffer  to  be   done,  anj  act,  matter,  or  thing  whatsoever, 

whereby  the  said  [leisor],  his  heirs  or  assigns,  or  his  or  their  next 

succeeding  tenant  or  tenants,  can  or  may  be  injured  or  prejudiced 

in  the  cultivation,  management,  or  ODJoyment  of  the  same  hist-men- 

tioned  lands,  or  of  anj  of  the  crops  or  produce  thereof :  Akd  fubtheb, 

that  he  the  said  [lessee],  his  executors,  administrators,  and  assigns, 

shall  not  nor  will  cut  or  mow,  or  permit  or  suffer  to  be  cut  or  mowi, 

any  part  or  parts  of  the  said  farm,  lands,  and  premises,  more  than 

once  in  any  one  year,  during  the  said  tenn  hereby  granted;  nor  duriag 

the  said  term  fell,  cut,  lop,  top,  shroud,  destroy,  or  injure,  or  cause,  or 

knowingly  permit  or  suffer,  to  be  felled,  cut,  lopped,  topped,  ahrouded, 

destroyed,  or  injured,  any  of  the  trees,  tellers,  saplings,  quicksets, 

thorns,  bushes,  or  plantations  which  now  are,  or  which  shall  from 

time  to  time  during  the  said  term  be  planted,  standing,  growing,  or 

being  upon  the  said  premises,  or  any  part  thereof ;  but  shall  and  wiD, 

from  time  to  time  and  at  all  times  during  the  said  term,  use  his  and 

their  best  endeavours  to  preserve  all  the  timber,  timber  trees,  trees 

likely  to  become  timber,  pollard  trees,  roots  of  trees,  alders,  tellers, 

young  heirs,  standings,  saplings,  quicksets,  thorns,  and  bushes,  and  all 

and  singular  the  young  plantations,  and  all  manner  of  trees,  of  whtt 

nature  or  kind  soever,  now  standing,  growing,  and  being,  or  which  sfaBll 

at  any  time  or  times  hereafter  during  the  said  term  stand,  grow,  or  be,  ia 

or  upon  the  said  premises,  or  any  part  or  parts  thereof,  and  the  lops, 

tops,  and  shrouds  thereof,  from  any  damage  by  cattle,  or  otherwise: 

And  ALSO,  that  the  said  [lessee],  his  executors,  administrators,  and 

assigns,  shall  and  will,  twice  at  least  in  every  year  of  the  said  term 

hereby  granted,  at  his  and  their  own  costs,  thoroughly  weed  sad 

cleanse  the  quicksets,  hedges,  and  live  fence  of  and  belonging  to 

the  said  premises,  and  every  of  them ;  and  shall  not  nor  will,  at  any 

time  or  times  during  the  said  term,  cut,  lower,  reduce,  injure,  remove, 

throw  down,  or  alter,  or  make  any  new  roads  or  ways  through,  over, 

or  across  any  of  the  external  or  internal  banks,  mounds,  or  ancient  or 

modem  sea-fences,  land-marks,  or  boundaries  of  or  belonging  to  ih» 

said  premises,  or  any  part  or  parts  thereof.    And  the  said  [lessor] 

doth  hereby,  for  himself,  his  heirs  and  assigns,  covenant  with  theaaid 

[lessee],  his  executors,  administrators,  and  assigns,  that  he  the  said 

[lessor],  his  heirs  or  assigns,  shall  and  will,  from  time  to  time,  allow 

and  set  out  imto  the  said  [lessee],  his  executors,  administrators,  and 

assigns,  the  cuttings  and  loppings  of  such  trees,  quicksets,  and  thorns^ 

standing  or  growing  upon  the  said    premises  hereby  demised,  or 

intended  to  be,  as  shall  be  of  a  proper  growth,  and  in  a  fit  state  for 

cutting  and  lopping  ;  such  cuttings  and  loppings  to  be  from  time  to 

time  used  and  worked  up  by  the  said  [lessee],  his  executors,  adminis' 

trators,  and  assigns,  in  or  about  the  repairs  hereinbefore  covenanted 
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to  be  performed  and  executed  by  him  :  And  fubther,  that  he  the  Baid  15.  lbasb  of 

[kssar],  his  heirs  and  assigns^  shall  and  will  from  time  to  time  pay  a  farm  in 

and  allow  unto  the  said  [lessee],  his  executors,  administrators,  and  ™^  '^^^  ^' 
assigns,  out  of  the  said  rents  hereinbefore  reserved,  as  and  when  they 


shall  respectively  become  due  and  payable,  the  £au  Brink  Tax,  Brink  Ta^&o^ 
Drainage  Tax,  and  Bedford  Corporation  Tax,  to  become  due  and  pay- 
able for  or  in  respect  of  the  said  farm,  lands,  and  premises  hereby 
demised,  during  the  said  term  hereby  granted. 


XVI. 

Lease  of  a  Farm  in  the  County  of  Londonderry,  in  Ireland  {z),  with  16.  lease  of 
appropriate  Clauses  for  its  management;  and  Power  to  the     a  farm  in 
Lessee  to  cut  Bog  or  Turf  for  domestic  consumption.    Power  to     "^^  north 

.-.  ^°  •'•'  .^,  ^^OF  IRELAND. 

the  Lessors  to  resume  any  part,  on  notice,  and  payment  of  

CompensdUion ;  to  be  settled,  in  case  of  dispute,  by  Referees. 
Proviso  for  Re-entry,  on  the  Lessees  not  paying  Rent,  con-- 
tinuing  to  Reside,  Assigning  or  Underletting,  Building, 
^^gg^ngi  Offending  against  Revenue  Laws,  or  becoming 
Bankrupt  or  Insolvent,  Sfc.  Sfc. 

THIS  INDENTURE,  made  the day  of ,  in  the  year  of  our 

Lord ,  Between  the  Wardens  and  Commonalty  of  the  Mystery  Putiei. 

of ,  of  the  City  of  London,  [lessors],  of  the  one  part,  and  A.  B., 

[lessee"],  of ,  in  the  County  of ,  in  the  Kingdom  of  Ireland, 

of  the  other  part :  Witnesseth,  That  the  said  Wardens  and  Com^  TasUtam. 
monalty,  in  consideration  of  the  rent  and  covenants  hereinafter  re-* 
served  and  contained,  and  on  the  lessee's  part  to  be  paid,  observed,  and 
performed.  Do  by  these  presents  demise,  lease,  and  to  farm-let  unto  D«niM. 
the  said  [lessee].  All  that  piece  or  parcel  of  land  containing,  &c.,  kc.f  Panels; 

situate  and  being  in  the  townland  of      ■     ,  in  the  parish  of ,  and 

county  of  Londonderry,  and  marked  No.  —  on  the  general  map  or  plan 
of  the  estates  of  the  said  Wardens  and  Commonalty,  situate  and  bemg  in 
the  said  county  of  Londonderry ;  Tooethbr  with  the  dwelling-house  or 
tenement,  and  other  buildings  standing  and  being  thereon :  And  also,  wiui  liberty  to 
with  free  liberty  and  authority  for  the  said  [lessee],  his  executors,  ad-  JSSumpUon?^* 
ministrators,  or  assigns,  to  cut  and  take  turf  for  use  and  consumption  in 
or  upon  the  said  dwelling-house  or  tenement  and  premises  hereby  de- 
mised, but  not  for  sale,  or  any  other  purpose,  from  all  that  piece  or 

(z)  An  act  to  fSidlitate  and  encourage  28th  August,  1846.    In  some  respects  it 

the  granting  of  certain  leases  for  terms  of  resembles  the  English  act,  (8  &  9  Vict, 

years  in  Ireland  was  passed  in  the  last  c.  124,)  which  will  be  found  in  p.  577  of 

Session  of   Parliament,   (9  &  10   Vict  this  yolumo. 
c.  112);  and  received  the  Royal  Assent, 
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THB  NOBTH 
OF  IRELAND. 

Genoml  words. 

BzoepUoiif  and 
reBenrations. 


16.  LEASE  OF  parcel  of  bog  or  turbary  containing ,  or  thereabouts,  as  the  same 

A  FABM  IN     is  now  marked  out  and  set  apart  for  the  use  of  the  said  [lesseej^  situate 
in  the  said  townland,  and  marked  No*  —  on  the  said  map  or  plan  ; 
TooETHBB  with  all  and  singular  the  rights,  members,  and  appurte- 
nances to  the  said  demised  premises  belonging,  or  in  anywise  apper- 
taining :  ExcsmNQ  and  reserving  out  of  this  demise,  unto  the  said 
Wardens  and  Commonalty,  their  successors  and  assigns,  all  timber, 
timber-like  trees,  wood,  and  underwood,  now  lying,  being,  standing  or 
growing,  or  hereafter  to  grow  or  be,  on  the  said  demised  premises, 
or  any  part  thereof ;  and  all  loughs,  bogs,  turbaries,  (subject  to  the 
right  of  cutting  and  taking  turf,  hereinbefore  granted,   so  far  as 
relates  to  the  said  bog  above  described,)  mosses^  bog-timber,  waters, 
water-courses,  mill-races,  mines,  minerals,  quarries  of  marble,  free- 
stone, slate,  limestone,  and  other  quarries,  marl-pits,  fuller's  earth, 
clay  for  making  bricks  and  pipes,  or  gravel,  fugitive  goods,  and  all 
royalties,  franchises,  privileges,  and  immunities  whatsoever,  in,  over, 
upon,  or  out  of  the  said  demised  premises,  or  in  anywise  appertain- 
ing thereto,  or  any  part  thereof ;  And  excepting  and  reserving  abo 
full  liberty,  license,  power,  and  authority,  for  the  said  Wardens  and 
Commonalty,  and  their  known  agent  or  agents,  and  their  and  his 
servants,  at  all  times  during  the  continuance  of  the  term  hereby 
granted,  to  enter,  come  and  go,  with  or  without  horses,  cattle,  and 
carriages,  into  and  upon  the  said  demised  premises,  or  any  pari 
thereof,  and  there  to  search  for,  take,  dig,  cut,  manufacture,  cany 
away,  and  use,  all  or  any  of  the  matters  and  things  hereinbefore 
excepted  and  reserved,  and  whatsoever  may  be  found  or  contained 
therein,  or  any  part  thereof ;  and  to  plant  trees,  and  to  sow  seeds 
of  trees,  and  set  quicks  on  any  part  of  the  said  demised  premises, 
or  on  any  lands  adjoining  or  near  thereto  ;  and  also  to  make,  cut, 
erect,  or  repair  any  mill-race,  water-course,  forges,  kilns,  drains,  and 
weirs,  in  and  upon  the  said  demised  premises,  or  any  part  thereof; 
and  there  also  to  lay  out  and  make  any  road  or  roads  as  to  them 
shall  seem  meet,  allowing  to  the  said  [Isisee},  his  executors,  adminis- 
trators, and  assigns,  reasonable  amends  and  compensation  for  the  waste 
and  spoil,  if  any,  thereby  committed  on  the  said  demised  premises;  Asu 
EXCEPTING  and  reserving  also  full  power  and  authority  to  and  for  the 
said  Wardens  and  Commonalty,  their  successors  and  assigns,  and  their 
agent  or  agents,  servant  or  servants,  at  all  times  to  enter,  come,  go, 
and  stay,  into  and  upon  any  part  of  the  said  demised  premises,  for  the 

purpose  of  their  holding  courts  for  the  manor  of  ,  and  for  the 

purpose  of  viewing,  examining,  and  ascertaining  the  state  and  condi- 
tion of  the  said  premises;  and  also,  at  any  time  or  times  during  the 
last  year  of  the  term  hereby  granted,  for  the  purpose  of  sowing,  t^J^ 


APPENDIX.  731 

to  SOW,  with  grass  or  other  fit  and  proper  seeds,  all  or  any  part  of  16.  lbase  of 
the  lands  which  shaU  in  that  year  be  sown  with  corn,  or  be  a  fallow,      a  farm  in 
or  for  any  other  agricultural  purpose,  according  to  the  custom  of  the     "^^  north 

country :     And  also  excepting  and  reserving  to  the  said  Wardens  1 

and  Commonalty,  their  successors  and  assigns,  their  agents  and 
agent  for  the  time  being,  and  all  persons  authorised  by  them,  the 
exclusive  right  of  hunting,  hawking,  fishing,  and  fowling  in,  upon,  or 
over  the  said  demised  premises,  and  all  other  manorial  rights ;  with 
free  liberty  of  ingress  and  egress,  in,  to,  or  upon  the  said  demised  pre- 
mises, for  aU  or  any  of  the  purposes  aforesaid,  or  any  other  reasonable 
purpose  whatsoever :  To  have  and  to  hold  all  and  singular  the  said  Habendum, 
premises  hereby  demised,  or  expressed  or  intended  so  to  be,  (excepting 
and  reserving  as  aforesaid,)  unto  the  said  [lesseelf  his  executors,  admi- 
nistrators, and  assigns,  from  the day  of now  last  past,  for 

and  during  and  unto  the  full  end  and  term  of years  then  next 

ensuing :  Yielding  and  fating  therefor,  yearly  and  every  year  during  Reddaadum; 
the  said  term,  unto  the  said  Wardens  and  Commonalty,  their  successors 

and  assigns,  the  clear  yearly  rent  of  £ ,  of  lavrful  money  of  the 

United  Kingdom  or  Great  Britain  and  Ireland,  by  even  and  equal  qvazterij. 

quarterly  payments,  on  the day  of ,  the day  of , 

the day  of ,  and  the day  of ,  in  each  and  every 

year,  at  the  office  of  the  agent  for  the  time  being  of  the  said  Wardens 

and  Commonalty,  their  successors  or  assigns,  in  the  town  of , 

or  at  or  in  such  other  place  in  the  said  county  of  Londonderiy  as  the 
said  Wardens  and  Commonalty,  their  successors  or  assigns,  or  their 
known  agent  for  the  time  being,  shall  from  time  to  time  appoint,  free 
and  clear  of  and  from  all  deductions  and  abatements  whatsoever  there- 
out or  therefrom,  for  or  in  respect  of  any  rates,  taxes,  assessments, 
charges,  or  impositions  whatsoever,  present  or  future,  excepting  only 
quit  and  crown  rents  (if  any)  payable  in  respect  of  the  said  premises, 
or  any  part  thereof ;  the  first  quarterly  payment  of  the  said  yearly 

rent  of  £ ,  above  reserved,  to  be  paid  and  made  on  the day 

of next  ensuing  the  date  hereof.     And  the  said  [Isssee]  doth  coTemoit  t^  im- 

flOtt  to  DHT  VWit  * 

hereby,  for  himself,  his  heirs,  executors,  administrators,  and  assigns, 
covenant  with  the  said  Wardens  and  Commonalty,  their  successors 
and  assigns,  that  he  the  said  [lessee],  his  executors,  administrators, 
and  assigns,  shall  and  wiU  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  said  Wardens  and  Commonalty,  their  successors  and  assigns, 

the  said  yearly  rent  of  £ hereby  reserved,  at  and  on  the  several 

days  and  times,  and  at  the  place  or  places,  and  in  manner  herein- 
before mentioned  and  appointed  for  the  payment  thereof,  and  that 
free  and  clear  of  and  from  all  present  and  future  taxes,  assessments, 
rates,  charges,  and  impositions  whatsoever,  charged  or  chargeable 
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16.  LEASE  OP  upon,  or  for  or  in  respect  of  the  said  demised  premises,  or  any  part 
A  PABM  IN  thereof,  or  upon  the  landlord,  lessee,  or  tenants,  for  or  in  respect 
THE  NORTH     thereof,  or  any  part  thereof,  or  otherwise  howsoeyer,  excepting  only 

1  such  quit  and  crown  rents  (if  any)  as  may  he  payahle  in  respect  thereof: 

Mid  taxes ;  And  abo  shall  and  will,  from  time  to  time  and  at  all  times  daring  the 

said  term  herehy  granted,  pay  or  cause  to  he  paid,  as  and  when  the 
same  hecome  due  and  payahle,  all  such  taxes,  cesses,  rates,  charges,  and 

and  indemnify  impositions  as  aforesaid,  (excepting  only  as  aforesaid);  and  save  harm- 
less and  indemnify  the  said  Wardens  and  Commonalty,  thdr  successors 

TowhitewMtaand  and  assixTUB,  and  every  of  them,  therefrom:  And  also  shall  and  will, 

colour  outside  of 

boose ;  withiu  ouo  year  after  the  date  of  these  presents,  and  once  in  eveiy 

succeeding  year  of  the  term  herehy  granted,  at  his  and  their  own 
costs  and  charges  well  and  sufficiently  whitewash  or  colour  the  out- 

and  inside ;  side  of  the  dwelling-house  herehy  demised :  And  also,  in  like  manner, 

shall  and  will,  once  at  least  in  eyery  year  during  the  said  term  hereby 
granted,  whitewash  the  inside  of  the  said  demised  dwelling-hottse ; 

and  deaase same;  and  shall  and  wiU,  from  time  to  time  and  at  all  times  during  the 

continuance  of  this  demise,  well  and  sufficiently  empty,  cleanse, 
repair  and  maintain,  uphold,  keep  in  good  state,  condition  and  repair, 
the  said  demised  premises  and  eyery  part  thereof,  and  the  present 
and  future  dwelling-house  and  buildings  thereon,  and  all  the  fences, 
gates,  posts,  hedges,  ditches,  banks,  drains,  mearings,  and  indosures, 
of  and  belonging  to,  or  which  may  hereafter  be  or  belong  to,  the  said 
premises,  and  any  and  every  part  thereof ;  and  shall  and  will  at  all 
times  preserve  and  protect  the  timber,  timber-like  trees,  and  under- 
wood for  the  time  being  growing  and  being  in  and  upon  the  same 

and  BO  yield  np  at  premises;  and,  on  the  determination  or  expiration  of  his  and  their 

^  estate  and  interest  therein,  shall  and  will  quit  and  yield  up  the  same 

premises,  and  every  part  thereof,  unto  the  said  Wardens  and  Com- 
monalty, their  successors  and  assigns,  in  good  repair  and  state  of 

Not  to  permit       preservation  ;    and  shall  not  nor  will  permit  or  suffer  any  ashes, 

dirt  in  front  of        *,.,,.  ,  _  ^  ,         .     .  ,. 

house)  dung-hill,  dung-heap,  dung  or  manure  of  any  description,  or  any  dirt 

or  filth  of  any  kind,  to  lie  or  be  in  front  of  any  part  of  the  dwelling- 
to  amend,  on  no-    house  hereby  demised ;  and  on  notice  in  writing  from  the  said  Wardras 

tloe  in  writing ;  ''  ^ 

and  Commonalty,  their  successors  or  assigns,  or  from  their  known 
agent  for  the  time  being,  left  at  the  place  of  residence  of  the  said 
[ZeMee],  or  affixed  on  some  conspicuous  part  of  the  said  demised  pre- 
mises, of  any  defects  or  wants  of  reparation  or  cleansing,  shall  and 
will  well  and  sufficiently  repair,  amend,  make,  and  remedy  the  same 

in  a  workmanlike  manner,  within  the  space  of calendar  months 

^attend courts-    next  after  every  such  notice:  And  also,  that  he  the  said  \le$tee], 

his  executors,  administrators,  and  assigns,  and  the  undertenants 
inhabiting  or  to  inhabit  the  said  demised  premises,  or  any  part 
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thereof,   during  the  continuance   of   this  demise,   shall  and  will,   16.  lease  of 
from  time  to  time,  as  often  as  thereunto  summoned,  attend,  appear,      ^  farm  in 
and  do,  perform,  and  render,  all  such  suit  and  senrice  at  the  Courts-     ''^^  north 

Leet  and  Baron  of  the  said  manor  of ,  as  they  respectivelj  may  be  1 

lawfully  required  to  do,  perform,  and  render;  and  shall  pay  the  topayatewud'a 
steward  of  the  said  manor  all  such  lawful  fees  and  perquisites  as  he        ' 
may  be  entitled  to  demand  and  receive  of  them  respectively;  and  also  Md  obey  pment- 
shall  and  will  observe,  obey,  and  perform  all  lawful  presentments,  ' 

orders,  and  by-laws,  of  the  said  courts  respectively :  And  also,  that  Not  by  regiitim- 
in   case  he  the   said   [lessee],  his   executors,   administrators,   and  tmt  in  txeea 
assigns,  shall,  at  any  time  or  times  during  the  continuance  of  this  ^  ^   ^' 

demise,  plant,  or  allow  to  be  planted,  any  timber-trees  or  tree  upon  the 
piece  of  ground  and  premises  hereby  demised,  or  on  any  part  thereof, 
he  or  they  shall  not  nor  will,  by  registering  an  account  of  any  such 
trees  or  tree  with  the  Clerk  of  the  Peace,  according  to  the  acts  of  par- 
liament passed  for  that  purpose,  or  otherwise,  endeavour  to  acquire  or 
claim,  or  exercise  any  right  or  property  to  or  in  any  such  trees  or 
tree,  either  during  the  continuance  of  this  demise,  or  after  the  deter- 
mination or  expiration  thereof:  And  also,  that  he  the  said  [lessee'],  his  Leneeto  oroiide 
executors,  administrators,  and  assigns,  shall  and  wUl,  at  his  and  their  paiiingnMub.&e. 
own  expense,  at  such  time  or  times  during  the  said  term  hereby 
granted,  and  in  such  manner  as  may  be  required  by  the  said  Wardens 
and  Commonalty,  their  successors  or  assigns,  or  iheir  agent  for  the 
time  being,  provide,  use,  and  employ  a  sufficient  number  of  horses, 
carts,  cars,  and  labourers,  at  and  under  the  direction  of  such  ag«it, 
in,  for,  and  towards  the  repairing,  and  obtaining  and  bringing  the 
materials  requisite  for  the  repair,  of  all  roads,  ways,  watercourses,  or 
other  easements,  now,  or  at  any  time  during  the  said  term,  being  within 

the  said  manor  of ,  and  which  may  not  be  repaired  at  the  public 

charge  or  expense ;  nevertheless,  the  said  [2e««M],  his  executors,  admi- 
nistrators, or  assigns,  shall  not  be  required  to  use  or  employ  the  horses, 

carts,  and  labourers,  for  the  purposes  last  mentioned,  more  than 

days  in  any  one  year,  whether  such  days  shall  be  consecutive  or  not : 

And  further,  that  the  said  [Usseel,  h\R  executors,  administrators,   NottoGuryon 

and  assigns,  shall  not  nor  will,  during  the  continuance  of  this  demise, 

carry  on,  or  permit  or  suffer  to  be  carried  on,  at  or  upon  the  said  demised 

premises,  or  any  part  thereof,  the  trade  or  business  of  d^c.^  [Herestatethe 

trades  and  businesses  to  he  prohibited],  or  any  other  noxious,  noisome, 

pr  offensive  trade,  business,  or  occupation  whatsoever ;  or  do,  or  suffer 

to  be  done,  or  permit  any  act,  matter,  or  thing,  which  shall  or  may  be 

deemed  or  considered,  or  grow  or  become,  a  nuisance  or  annoyance  to 

the  tenant  or  tenants,  or  occupiers  or  occupier,  of  any  dwelling-house^ 

building,  or  other  tenement  adjoining  or  near  to  any  part  of  the  sai4 
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16.  LBASB  OP 

A  PARH  IN 

THE  KORTtf 

OF  IRELAND. 


To  UM  land  hi 
hutbandlike  man- 
ner; 

not  to  aow  impo- 
verishing seedB ; 


nor  take  mora 
than  two  loccei- 
siTO  eropa  of  com, 
&e. ; 


nor  oomrart  mea* 
dow  into  tillage ; 


to  spread  dung, 


Not  to  alter  pro- 
misee; 


nor  sen  standing 
crops; 


nor  eamr  off  liay, 
&e.,irithoat  equi- 
valent in  manure, 
ftc; 


nor  eany  bog  from 
off  premises  I 


nor  sell  lime  or 
limeetone,  with- 
oat  license ; 


hereby  demised  premises:  And  also,  tbat  he  the  said  [lessee],  IdB 
executors,  administrators,  and  assigns,  shall  and  will,  from  time  to 
time  and  at  all  times  during  the  continuance  of  this  demise,  cultivate 
and  use  the  land  hereby  demised  in  a  good  and  husbandlilce  manner: 
And  shall  not  nor  will,  without  the  license  and  consent  in  writing  of 
the  said  Wardens  and  Commonalty,  their  successors  or  assigns,  for  sacfa 
purpose  first  obtained,  sow,  or  permit  to  be  sown,  any  &c.,  [Here  Hale 
u;hat  impoverishing  seeds  are  to  be  prohibited],  or  other  imporerish- 
ing  seeds,  in  ot  upon  any  part  of  the  said  demised  premises ;  nor  take 
more  than  two  successiYe  crops  of  com,  grain,  or  pulse  from  off  ai^ 
of  the  arable  land  hereby  demised,  without  summer  tilling,  aud  sowing 
turnips,  and  feeding  off  the  same  with  sheep  or  neat  cattle,  between 
such  successire  crops  of  com,  grain,  or  pulse,  and  also  properly 
manuring  such  lands,  or  without  laying  such  lands  down  in  a  husband- 
like  manner  with  sound  grass  or  clover  seeds,  and  continuing  the 
same  so  laid  down  for  one  year,  between  such  successive'cTope  of  con, 
grain,  or  pulse  ;  and  shall  not  nor  will,  without  such  license  and  con- 
sent as  last  aforesaid,  plough  up  or  convert  into  tillage  any  meadow 
or  pasture  land  hereby  detnised  :  And  shall  and  will  keep  and  heap 
up  all  the  dung  and  manure  which  shall  arise  and  be  made  on  the 
said  demised  premises,  in  some  conrenient  part  thereof,  and  after- 
wards spread  and  bestow  the  same  thereon,  or  on  such  parts  thereof 
as  shall  most  need  the  same :  And  shall  not  nor  will,  at  any  time  or 
times  during  the  said  term  hereby  granted,  make  any  alteration  in 
the  said  demised  premised,  or  any  part  thereof,  or  the  buildings, 
hedges,  divisions,  mearings,  or  inclosures  thereof,  without  the  consent 
in  writing  of  the  said  Wardens  and  Commonalty,  their  successors  and 
assigns,  or  their  agent,  first  had  and  obtained:  And  shall  not  nor  will 
sell  liU  or  any  part  of  the  crops  whilst  standing  on  the  said  demised 
premises :  Akd  shall  not  nor  will  carry  or  send,  or  permit  to  be  taken 
off  the  said  demised  premises,  any  hay  or  straw  grown  thereon,  un* 

less  for  and  in  return  for  every  ton  of  hay  or  straw  so  taken  off, 

bushels  of  well  burnt  lime,  or full  loads  of  good  rotten  manure 

shaU  be  brought,  used,  and  spread  in  and  upon  the  said  demised 
premises,  where  the  same  may  be  most  needful,  and  wiU  be  most 
beneficial  to  the  land :  And  shall  not  nor  will  sell  or  cany  away, 
or  permit  to  be  carried  or  taken  from  off  the  said  demised  premises, 
any  of  the  bog  cut  or  taken  by  virtue  of  the  liberty  or  authority 
hereinbefore  granted,  but  shall  and  will  use  the  stole  thereoo 
for  domestic  consumption  only:  And  shall  not  nor  will,  daring 
the  continuance  of  this  demise,  sell,  or  permit  or  cause  to  be 
sold,  any  lime  or  limestone  raised  or  burned  in  or  upon  tbe 
said    demised    premises,   or  any  part    thereof,  without  the  con- 
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sent  of  the    said  Wardens  and   Commonalty,  their  successors   or  16.  uase  op 
assigns,  or  their  agent,  first  had  and  obtained  in  writing,  under  the     ^  parm  ik 

fine  to  them  of  £ sterling  for  every  barrel  of  such  lime  or  lime-     ''^^  north 

stone  that  shall  be  sold  without  such  consent;  which  said  fine  it   L 

shall  be  lawful  for  the  said  Wardens  and  Commonalty,  their  successors  JJi!J|J;ii52^  *** 
and  assigns,  to  levy  and  recover  by  distress  and  sale,  in  the  same  nnt; 
manner  as  the  yearly  rent  hereby  reserved  woidd  be  by  law  recover- 
able: And  that  the  said  [lessee] ^  his  executors,  administrators,  and  nor  km  game; 
assigns,  shall  not  nor  will  kill  or  destroy,  or  suffer  to  be  killed  or 
destroyed,  any  pheasant,  grouse,  partridge,  hare,  and  other  game, 
in  or  upon  the  said  hereby  demised  premises,  or  any  part  thereof;  but  but  woi  pi«Mrve 
shall  and  will  diligently  endeavour  to  preserve  the  same;  and  give  ^'J^e notice  of 
Immediate  notice  to  the  said  Wardens  and  Commonalty,  their  sue-  trMpaMen. 
cessors  and  assigns,  or  their  agent  or  game-keeper,  of  any  person  or 
persons  killing  game  thereon  without  the  leave  or  consent  of  the  said 
Wardens  and  Commonalty,  their  successors  and  assigns,  or  their 
agent:  And  also,  that  it  shall  be  lawful  for  the  said  Wardens  and   powsrtoimon 
Commonalty,  their  successors  and  assigns,  or  their  agent,  with  work-  state  of  premiws: 
men,  servants,  and  others,  at  all  times  during  the  continuance  of  this 
demise,  to  enter  up6n  the  said  demised  premises,  and  every  part  thereof, 
to  view,  search,  and  see  the  state  and  condition  thereof;  and  also  to  toeutdowBtreee; 
dut  down  and  carry  away  any  trees  or  underwood  ;  and  also  to  plant  to  plant  traee; 
trees,  and  set  quick  ;  and  also  to  make,  dig,  or  erect  all  such  mill-  tomatomfflnoee, 
races,  water-courses,  forges,  and  kilns ;  and  to  make  any  road  or  roads  aad'roada ; 
in,  over,  or  upon  the  said  demised  premises,  or  any  part  thereof,  as 
they  shall  think  fit;   and  to  bore,  dig,  search  for,  and  nuse,  and  toeeaichfor 
carry  away  all  mines,  minerals,  marble,   stone,  marl,  and  other 
matters  and  things,  allowing  to  the  stud  [Isssee],^^  execntors,  admi-  making  anowuice 
nistrators,  or  assigns,  reasonable  amends  or  compensation  for  the 
waste  and  spoil  thereby  committed  on  the  said  premises ;  and  also  *** '^P^jjjj^"" 
to  enter  upon,  and  pass  over,  and  remain  upon  the  said  demised  pre- 
mises, or  any  part  thereof,  for  the  purpose  of  viewing  any  adjoining 
or  contiguous  tenement,  for  repairiDg  the  same ;  and  also  for  the  pnr-  and  to  sport,  &c. 
pose  of  hunting,  hawking,  fishing,  and  fowling,  in,  upon,  and  over  the 
said  demised  premises,  and  every  part  thereof,  or  any  other  lawful 
purpose :  And  further,  that  the  said  [lesseely  his  executors,  adminis-  Leswenottoob- 

*^     *^  .  '  L  jj  -  1    11    rtnict  leesore. 

trators,  or  assigns,  or  his  or  their  under-tenants,  or  any  of  them,  shall 
not,  nor  will,  at  any  time  or  times  during  the  continuance  of  this  de- 
mise, obstruct  or  prevent  the  said  Wardens  and  Commonalty,  their 
successors  or  assigns,  or  their  agent,  or  any  person  authorised  by 
them,  by  any  means  or  in  any  manner  whatsoever,  in  all  or  any  of 
the  works,  matters,  and  things  aforesaid.  Provided  always,  and  it  is  powt  to  iwaan 

°  1  •  1    *®  reenme  part  of 

hereby  cbvenanted,  agreed,  and  declared,  between  and  by  the  said  premises, 
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16.  LEASE  OF  parties  to  these  presents,  that  if  at  any  time,  and  from  time  to  time, 
A  FARM  IN     ^iiQ  ^\^  Wardens  and  Commonalty,  their  successors  or  assiffns,  shall, 

THIS  TffORiTfT 

OF  IRELAND     ^^^^^  *^^  oxpiration  or  sooner  determination  of  the  said  term  hereby 

granted,  he  desirous  of  resuming  the  possession  of  any  part  or  parts 

of  the  said  demised  premises ;  for  any  purpose  which,  by  them  or 
their  agent  for  the  time  being,  may  be  deemed  necessary  for  the  im- 
provement of  their  estates  or  otherwise,  in  the  said  county  of  Liondon* 
on  notice ;  derry ,  or  any  part  thereof,  and  of  such  their  desire,  shall,  by  themselyes 

or  their  agent,  give  notice  in  writing  to  the  said  [le99ee]t  his  executors, 
administrators,  or  assigns,  personally,  or  by  leaving  the  same  for  him 
or  them  at  his  or  their  last  known  place  of  abode,  or  at  the  said 
dwelling-house  hereby  demised ;  then,  and  in  every  such  case,  upon 
the  expiration  of  six  calendar  months  next  after  such  notice  so  given 
or  left,  the  term  of  years  hereby  granted  shall,  so  far,  but  so  far  only 
as  relates  or  shall  relate  to  that  part  or  those  parts  of  the  said  pre- 
mises hereby  demised,  as  the  said  Wardens  and  Commonalty,  their 
successors  or  assigns,  shall  be  so  desirous  of  resuming  possession  of, 
and  shall  be  specified  in  any  such  notice,  absolutely  cease  and  deter* 
mine,  and  they  shall  be  at  liberty  to  enter  upon,  resume,  and  take 
and  on  nbateniMit  possession  of  the  Same  part  or  parts  accordingly ;  and  thereupon  a 

reasonable  abatement  and  deduction  shall  be  made  from  and  out  of 
the  said  yearly  rent  of  £  hereby  reserved,  in  respect  of  the  part 
or  parts  so  resumed;  and  a  reasonable  compensation  for  any  damage 
which  shall  be  sustained  by  the  sidd  [lessee],  his  executors,  adminis- 
trators, or  assigns,  by  reason  or  on  account  of  such  resumption,  shaQ 
be  made  to  him  or  them  by  the  said  Wardens  and  Commonalty, 
Leuetoremnin  their  Buccossors  OF  assigns :  And  it  is  hereby  covenanted,  agreed, 
Bidne:  and  declared,  between  and  by  the  said  parties  hereto,   that  not- 

withstanding any  such  resumption  or  resumptions,  these  presents, 
and  all  and  every  the  reservations,  exceptions,  powers,  provisoes, 
covenants,  and  agreements  herein  contained,  shall,  subject  to  such 
abatement  of  rent  as  aforesaid,  remain  and  be,  for  all  the  then 
residue  of  the  term  of  years  hereby  granted,  in  full  force  and 
virtue,  so  far  as  relates  to  the  part  and  parts  of  the  said  hereby 
demised  premises  which  is  and  are  not  so  resumed ;  and  the  said 
parties  respectively  shall  have  and  be  entitled  to  all  the  same  rights 
and  remedies,  subject  as  aforesaid,  as  they  respectively  would  have 
had  and  been  entitled  to  in  case  no  such  resumption  had  been  made : 
Anumnt  of  aiwto.  PROVIDED  ALSO,  that  if  the  said  Wardens  and  Commonalty,  their 
Mtttodby'rateMt,  successors  or  assigns,  and  the  said  [lenee],  his  executors,  administrs- 

tors,  or  assigns,  shall  not  agree  as  to  the  quantum  of  rent  to  be 
abated,  and  such  compensation  to  be  made  as  last  aforesaid,  or  as  to 
the  period  from  which  any  such  abatement  is  to  commence  or  ss 
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to  the  amount  of  compensation  to  be  made  in  respect  of  any  waste  or  16.  lease  op 
spoil  which  maj  be  committed  on  the  said  premises  by  the  said     ^  faric  in 
Wardens  and  Commonalty,  their  successors  or  assigns,  in  exercising 
all  or  any  of  the  powers  hereinbefore  reserred  to  them,  the  amount 
of  every  such  abatement,  and  the  period  from  which  it  is  to  com- 
mence, and  the  amount  of  such  compensations  for  damage  respec- 
tiyely,  shall  be  estimated,  ascertained,  and  fixed  by  two  indifferent 
persons,  one  to  be  chosen  by  the  said  Wardens  and  Commonalty, 
their  successors  or  assigns,  or  their  agent,  and  the  other  by  the  said 
{lessee],  his  executors,  administrators,  or  assigns;  and  in  case  such 
two  persons  shall  not  agree  upon  aiid  give  their  decision  in  writing 
upon  the  matters  submitted  to  them  within  thirty  days  after  they 
shall  have  been  both  so  chosen,  or  in  case  either  of  the  parties 
interested  shall  neglect  to  choose  a  person  for  such  purposes  within 
ten  days  after  being  required  so  to  do  by  the  other  of  them,  or  by  the 
agent  of  such  other,  by  notice  in  writing,  which  may  be  served  upon 
the  lessee,  his  executors,  administrators,  or  assigns,  by  being  left  for 
him  or  them  at  his  or  their  last  known  place  of  abode,  or  at  the 
dwelling-house  upon  the  said  demised  premises  ;  then  and  in  either 
of  the  said  cases,  the  amount  of  every  such  abatement  and  compen- 
sations, and  the  period  of  commencement  of  such  abatement,  re- 
spectively, shall  and  may  be  estimated,  ascertained,  and  fixed  by 
some  person  to  be  named  by  the  Associate  for  the  time  being  of 
the  then  Chief  Justice  of  the  Court  of  Queen's  Bench  in  England  : 
Provided  also,  and  it  is  hereby  further  declared  and  agreed,-  that  Proyito  for  les. 
if  the  whole  or  any  part  or  parts  of  the  yearly  rent  hereinbefore  ceruin  events; 
reserved  shall  be  in  arrear  and  unpaid  for  twenty-one  days  after  the 
same  shall  have  become  due  and  payable ;  or  if  the  said  [lessee]  ^ 
his  executors,  administrators,  or  assigns,  shall  at  any  time  during 
his  life  cease  to  reside  on  the  said  demised  premises;  or  if  he, 
his  executors,  administrators,  or  asugns,  shall  in  any  manner  seU, 
assign,  underlet,  or  part  with,  all  or  any  part  of  his  or  their  estate  or 
interest  in  the  said  hereby  demised  premises,  or  any  part  thereof, 
without  the  license  or  consent  in  writing  of  the  said  Wardens  and 
Commonalty,  their  successors  or  assigns,  or  their  agent ;  or  if  the 
estate  and  interest  of  the  said  [lesiee],  or  of  any  person  deriving 
title  under  him  therein,  shall,  upon  or  after  his  decease,  either  by 
testamentary  disposition  or  otherwise,  become  vested  either  in  or  in 
trust  for  more  than  one  person,  and  such  persons  respectively,  being 
of  competent  disposing  power,  shall  not  at  their  own  expense,  on  the 
request  in  writing  of  the  said  Wardens  and  Commonalty,  their  succes- 
sors or  assigns,  or  their  agent,  assign  all  their  said  estate  and  interest 
in  the  said  demised  premises,  so  as  that  the  same  may  be  legally  and 
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16.  LEASE  OF  beneficiaUy  yeBted  in  one  person  to  be  Approved  of  by  some  writing 
▲  FARM  IN  Qf  the  said  Wardens  and  Commonalty,  their  successors  or  assigns,  or 
THE  NORTH     ^|^^  ^^^^ ;  or  if  the  said  [Uuee],  his  executors,  adminislraton,  or 

1  assigns,  shall  build,  or  suffer  to  be  built,  any  cottage,  house,  or  other 

dweUing-honse,  on  any  part  of  the  said  demised  premises ;  or  ihail 
dig,  or  cut,  or  knowingly  suff<nr  to  be  dug  or  cut,  bog  or  turf,  in  any  part 

of  the  said  Manor  of ,  other  than  such  as  he  and  they  is  and  are 

authorised  by  these  presents  to  out  and  take  fxat  consumptioQ  as 
aforesaid ;  or  shall  dig  or  carry  away,  or  knowingly  suflEer  to  be  dug 
or  carried  away,  any  marl,  limestone,  freestone,  or  other  stone,  from 
any  quarry  or  place  there  or  elsewhere,  of  or  belongbg  to  the  laid 
Wardens  and  Conmionalty ;  or  shall  dig  up  or  raise  any  bog-timber, 
except  with  the  consent  of  the  said  Wardens  and  Commonalty,  or 
their  agent,  in  writing  first  had  and  obtained,  for  all  or  any  of  the 
matters  and  things  aforesaid,  and  under  the  direction  of  such  agent; 
or  shall  fell,  lop,  top,  or  injure,  or  destroy,  any  of  the  timber,  timber* 
like  trees,  trees  likely  to  become  timber,  woods,  or  underwoods,  at  anj 
time  growing  and  being  in  or  upon  the  said  demised  premises,  or  anj 
part  thereof;  or  if  the  said  [lesiee],  his  executors,  administrators,  or 
assigns^  shall  not  in  all  things  observe,  perform,  fulfil,  and  keep  ail 
and  every  the  covenants  herein  contained  on  his  and  thdr  parts  to  be 
observed,  performed,  and  kept  (a);  or  if  the  said  [lessee]  shall  be 
convicted  of  any  offence  against  the  revenue  laws,  or  the  acts  againit 
tumultuous  linngs,  or  the  acts  relating  to  the  administration  of  unlawfol 
oaths,  or  be  declared  a  bankrupt,  or  take  the  benefit  of  any  act  of  par- 
liament for  the  relief  of  insolvent  debtors,  or  beeome  notoriously  in- 
solvent ;  or  if  this  indenture,  or  the  premises  hereby  demised,  shall  be 
taken  in  execution  or  upon  any  legal  process,  or  become  liable  to  becooe 
alienated  by  any  operation  of  law  ;  or  if  the  said  [lessee'jf  his  exeea- 
tors,  administrators,  or  assigns,  shall  do  any  act  or  thing  whereby  the 
demised  premises,  or  his  and  their  estate  and  interest  therein,  shall 
be  extended,  seized,  or  taken  in  execution;  then  and  in  any  such caae 
it  shall  be  lawful  for  the  said  Wardens  and  Commonalty,  their  sqd- 
cessors  or  assigns,  at  any  time  thereafter,  into  and  upon  the  aaid 
demised  premises,  or  any  part  thereof  in  the  name  of  the  iHiole, 
wholly  to  re-enter,  and  the  same  to  have  again,  repossess,  and  enjoy, 
as  in  their  first  and  former  estate ;  and  the  said  [lessee'jp  his  ezeen- 
tors,  administrators,  and  assigns,  thereout  and  £rom  thence  utterly  to 
expel,  put  out,  and  amove,  notwithstanding  this  indenture  or  anything 

without  prejadioe   herein  contained  to  the  contrary  ;  but  such  re-entry  or  determination 

of  Mtion.  shall  not  discharge  the  said  [lesseelf  his  executors,  administraton,  or 


(a)  See  ante,  p.  680  of  this  Tolome,  n.  (%). 
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aBsigns,  from  his  or  their  liability  for  arrears  of  rent,  due  or  growing  16.  leasb  of 
due  at  the  time  of  such  re-entry,  or  for  or  on  account  of  any  of  the     ^  farm  in 
covenants   hereinbefore    contained    as  to  any  previous  breach  or     the  north 

OF  IRELAND 

breaches  thereof:  And  it  is  hereby  further  covenanted,  declared,  and  1 

agreed,  that  if  at  any  time  during  the  said  term  hereby  granted,  this  yoidor ^S^L 

present  lease  shall  become  void  or  voidable  by  any  breach  or  breaches  {^^^^[^'  g^^ 

in  all  or  any  of  the  covenants,  provisoes,  or  agreements  herein  con-  fordama«et. 

tained ;  in  any  or  every  such  case  the  said  Wardens  and  Commonalty, 

their  successors  or  assigns,  shall  be  entitled  to  sue  for  and  recover 

damages  accruing  or  sustained  thereby  in  an  action  or  actions  at  law 

against  the  said  [lessee],  his  executors,  adminiatrators,  or  assigns  : 

Provided  also,  and  it  is  hereby  further  expressly  stipulated  and  ifie«aebiiUd, 

agreed,  that  if  the  said  llessee],  his  executors,  administrators,  or  enter,  and  puu 

assigns^  shall  at  any  time  or  times  hereafter  erect,  build,  raise,  or  set    ^^  " 

up,  any  cottar,  house,  or  dwelling-house,  or  other  building  whatsoever, 

upon  any  part  of  the  said  premises  hereby  demised,  without  the 

special  license  and  consent  of  the  sud  Wardens  and  Commonalty, 

their  successors  and  assigns,  in  writing  for  that  purpose  first  had 

and  obtained,  it  shall  be  lawful  for  the  said  Wardens  and  Com- 

monalty,  their  successors  and  assigns,  and  their  agent  or  agents 

for  the  time  being,  with  workmen  or  other  persons,  to  enter  and 

come  into  and  upon  the  said  hereby  demised  premises,  to  pull 

down  and  destroy  all  and  every  such  cottar,  house,  or  dwelling-house, 

or  other  building,  and  to  destroy  or  remove,  take  away,  and  dispose 

of  the  materials  thereof,  and  with  which  the  same  respectively  was 

or  were  built,  as  they  may  think  fit,  without  being  or  being  considered 

trespassers,  or  being  subject  or  liable  to  any  action  or  proceeding  at 

Iaw  or  otherwise  for  so  doing :   And  the  said  Wardens  and  Com-  coTwant  for  lea- 

monalty,  for  themselves,  their  successors  and  assigns,  do  hereby  cove-  ^ Jt?™**  *°^®^" 

Bant,  promise,  and  agree,  to  and  with  the  said  [lessee],  his  executors, 

administrators,  and  assigns,  that  the  said  [lessee],   his    executors, 

administrators,  or  assigns,  paying  the  said  yearly  rent  of  £ , 

and  observing,  performing,  fulfilling,  and  keeping  all  and  singular  the 
covenants  hereinbefore  mentioned  and  expressed  on  the  part  and  behalf 
of  the  said  {lessee],  his  executors,  administrators,  or  assigns,  to  be  paid, 
observed,  and  performed,  fulfilled^  and  kept,  shall  and  may  peaceably 
and  quietly  have,  hold,  use,  occupy,  possess,  and  enjoy  the  said 

hereby  demised  premises  during  the  t^rm  of years  hereby 

granted,  without  disturbance  from  the  said  Wardens  and  Commonalty, 
their  successors  or  assigns.     In  wttdess,  &c. 
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17.  LEASE  OF 

PURNAOE, 
IRON-WORKS, 


Parties. 


XVII. 

Lea9e/or  TwerUy-cne  Tears,  by  Trustees  of  a  Term  of  Years  («), 
under  a  Will,  of  a  Furnace  and  Iron-works,  of  Land,  and  rf 
Mines  of  Coal  and  Iron-stone,  reserving  a  Surface  Bentj  ami 
Royalties  varying  v:ith  the  ProdueHons  of  the  Mines,  and  the 
Different  Qualities  and  Market  Value  of  the  Minerals  ;  unih 
stringent  Clauses  for  the  due  working  of  the  Mines,  4^., 
adapted  to  an  extensive  undertaking. 

THIS  INDENTURE,  made  the day  of ,  in  the  year  of 

our  Lord  18 — ,  Between  the  Right  Reverend  Henry,  Lord  Bishop 

f ,  the  Right  Hononrahle  Edward  John,  Baron  ,  of , 

in  the  county  of  — 
Council,  F.  D.  of  - 


-,  one  of  her  Majesty's  Most  Honourable  PHtj 
-,  in  the  county  of ,  Esquire,  and  J.  B.  of 


Redtal  of  pow«r 
of  appotntmmit  in 


andofhitwiU 


,  in  the  county  of ,  Esquire,  the  deyisees  in  trust  named  in 

and  appointed  by  the  last  will  and  testament  of  the  late  Right 
Honorable  John  WiUiam,  Earl  of ,  deceased,  and  who  are  here- 
inafter designated  by  the  word  lessors,  as  fully  to  all  intents  and 
purposes  as  if  their  names  were  repeated,  of  the  one  part;  and  A.B. 

and  C.  D.,  of  Alton  Iron- works,  in  the  parish  of ,  in  the  said 

county  of ,  Coal  and  Iron  Masters,  and  copartners,  and  who  are 

hereinafter  designated  by  the  word  lessees,  as  fully  to  all  intents 
and  purposes  as  if  their  names  were  repeated,  of  the  other  part. 

Whereas  the  said  John  William,  Earl  of ,  having  in  bis  lifetime 

an  absolute  right  and  power  of  appointment  by  deed  or  will,  in  and 
over  (inter  alia)  the  furnaces,  iron-works,  lands,  mines,  and  heredita- 
ments hereinafter  first  and  secondly  described,  and  being  in  his  life- 
time also  Lord  of ,  and  having  also  right  and  power  of  appoint- 
ment over  the  said  manor  of  A.,  with  the  rights,  members^  and 
appurtonances,  and,  as  such,  over  the  mines  and  minerals  hereinafter 
thirdly  described,  did,  in  and  by  his  last  will  and  testament  in  writing, 

bearing  date  on  or  about  the day  of ,  duly  executed,  pob- 

lished,  and  attested,  in  pursuance  of  the  power  therein  referred  to,  and 
of  all  other  powers  and  authorities  whatsoever  enabling  him  in  that 
behalf,  direct,  limit,  and  appoint,  that,  from  and  immediately  after 
his  decease,  the  said  furnaces,  iron-works,  lands,  mines,  and  heredita- 
ments, and  also  the  said  manor  of  A.,  with  its  rights,  members,  and 
appurtenances,  by  the  general  description  in  the  said  wiU  contained, 
should  go  and  remain,  in  default  of  issue  of  the  body  of  the  said 
testator,  (who  died  without  issue),  and  subject  to  an  annuity  wludi 


(a)  At  to  leues  bj  Tenant  for  a  term  of  yean,  tee  ante,  YoL  !.,]».  101  etteq. 
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has  now  ceased,  to  the  use  of  the  said  Henry,  Lord  Bishop  of ,   17.  lease  op 

E.  J.,  Baron ,  F.  D.,  and  J.  B.,  their  executors,  administrators,      furnace, 

and  assigns,  for  the  term  of  ^ye  hundred  years,  to  be  computed  from   iRON-woeks, 

the  day  of  his  (the  said  testator's)  decease,  without  impeachment  of 

waste,  upon  and  for  the  trusts,  intents,  and  purposes  therein  declared,  Limitinffatenn 

_*  t        1  »  offiOO  yeiin  to 

and  with,  under,  and  subject  to  the  powers,  proYisoes,  and  agree-   tnistaw  (the  im- 
ments  thereinafter  contained,  and  hereinafter  in  part  recited,  of  and 
concerning  the  same  ;  and  from  and  after  the  determination  of  the 
said  term  of  five  hundred  yearsj  and  in  the  mean  time  subject  thereto, 
to  the  use  of  W.  W.,  now  Baron  W.,  and  his  assigns,  for  his  life, 
without  impeachment  of  waste;  with  divers  remainders  over.     And  in  with  power  to 
the  said  will  is  contained  a  proviso  that,  notwithstanding  any  of  the  ^®*"  "**"** 
limitations  and  powers  thereinbefore  contained,  or  any  exercise  thereof, 
it  should  be  lawfid  for  the  trustees  or  trustee  for  the  time  being  of 
the  said  term  of  five  hundred  years,  during  the  term  of  twelve  years 
therein  mentioned,  to  be  computed  from  the  said  testator's  decease, 
to  grant,  demise,  or  lease  all  and  every,  or  any  of  the  mines,  veins, 
seams,  beds,  and  strata  of  coal,  iron,  lime,  iron-stone,  clay^  and  other 
mines  and  minerals,  either  metallic  or  earthy,  and  all  or  any  of  the 
forges,  foundries^  or  other  iron- works,  then  already  opened,  found,  dis- 
covered, or  erected,  or  thereafter  to  be  opened,  found,  discovered,  or  ander  manon, 
erected,  in,  under,  or  upon  any  of  the  manors,  lands,  hereditaments,  and  potnted!      ^ 
premises  thereby  appointed  and  devised,  either  alone,  or  together  with  alone,  orwuh  en- 
any  engines,  forges,  furnaces,  machinery,  implements,  or  other  chattels  ^  ^'  ^^' 
or  effects,  which  should  from  time  to  time  be  uded  or  employed  in  or 
upon  the  same,  and  should  be  subject  to  the  trusts  of  his  said  will, 
unto  any  person  or  persons,  for  any  term  or  number  of  years  not 
exceeding  forty  years,  to  take  effect  in  possession,  with  all  such  powers  for  any  term  not 
and  liberties,  both  over  the  said  mines,  and  the  siuface  of  the  said  yeaninposaot- 
lands,  and  the  works  erected  and  to  be  erected  thereon,  as  should  be 
necessary  or  advisable  for  carrying  on  such  mines  and  other  works ; 
and  also  power  to  remove  and  carry  away,  at  the  end  of  his  or  their  with  proper 
term,  all  or  any  of  such  engines,  machinery,  tackle,  gear,  and  articles  p**^**"*    *  • 
whatsoever  as  he  or  they  should  have  erected  or  placed  in  or  upon  the 
said  demised  premises ;  so  as  upon  every  such  grant,  demise,  or  lease 
there  should  be  respectively  reserved  and  made  payable,  during  the 
terms  of  years  to  be  thereby  respectively  created,  the  best  and  most 
improved  yearly  rent  or  rents,  royalties,  or  other  reservations,  to  be  at  the  beet  i«nt, 
incident  to  the  immediate  reversion  and  freehold  or  inheritance  of 
the  mines  or  other  premises  so  to  be  granted  or  demised,  without 
taking  any  fine,  premium,  or  foregift  for  the  same,  and  so  as  in  every 
of  them  there  should  be  contained  a  condition  or  power  for  re-entry  with  power  for  re- 

^  ,  entry ; 

on  nonpayment,  for  thirty  days  or  more,  of  the  rent  or  rents,  royalties. 
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17.  LEASE  or 

FURNACE, 
IRON-WORKS, 

and  iMiees  exe. 
cutfng  ooimtor- 
put,  Ac 


RMitaloftha 
EarVa  drnth  and 
probate  of  his  will. 


AgnenMnt  for 
lease. 


or  other  reservations,  thereby  respectively  to  be  reserved  or  mtde 
payable ;  and  so  as  the  several  grantees  or  lessees  thereof  should  exe- 
cute counterparts  of  then*  respective  grants,  demises,  or  leases,  and 
should  enter  into  such  covenants  and  agreements  for  duly  workii^ 
and  managing  the  said  mines  and  works,  and  for  rendering  and  pay- 
ing the  rents,  royalties,  and  reservations  thereby  to  be  reserved,  and 
for  permitting  the  lessors,  or  other  the  person  or  persons  for  the  time 
being  entitled  to  the  immediate  reversion  of  the  premiseB,  at  all 
seasonable  times  to  enter  upon  and  view  the  state />f  the  works,  and 
inspect  and  examine  all  entries  and  accounts  relative  thereto,  and  also 
such  other  powers  and  agreements  as  should  be  usual  or  necessary  in 

such  cases.     And  whereas  the  said  John  William,  Earl  of , 

departed  this  life  on  or  about  the day  of ,  18 — ,  without 

having  altered  or  revoked  his  said  wUl,  so  far  as  the  same  is  hem»- 
before  recited ;  and  the  same  will,  together  with  four  codicils  thereto, 
was  shortly  afterwards  proved  in  the  prerogative  court  of  the  Areh- 
bishop  of  Canterbury.     And  whereas  the  sidd  Henry,  Lord  Bishc^  of 

,  E.  J.,  Baron ,  F.  D.,  and  J.  B.,  having,  pursuant  to  the 

aforesaid  power,  decided  upon  granting  a  lease  of  the  iron  fumaoe  and 
iron-worics,  with  the  buildings,  engines,  and  machinery,  and  also  the 
lands  or  ground  belonging  or  attached  thereto,  and  now  held  there- 
with, hereinafter  first  described,  and  also  of  the  mines  of  coal,  oaUed 
the  Ten  Yard  Coal,  the  Heathen  Coal,  and  the  Brooch  Coal«  and  ake 
the  mines  of  iron-stone  called  the  Gubbin  Iron-stone,  and  the  White 
Iron-stone,  lying  below  the  thick  coal,  and  the  P^my  Earth  Iron- 
stone, and  all  other  iron-stone  lying  above  the  thick  coal,  now  remain- 
ing ungotten,  under  the  lands,  messuages,  buildings,  gardens,  and 
hereditaments  hereinafter  secondly  and  thirdly  described,  have  con- 
tracted and  agreed  with  the  said  A.  B»  and  CD.,  for  the  grant  of  a 
lease  to  them,  their  executors,  administrators,  and  assigns,  of  the  said 
furnace,  iron-works,  buildings,  and  land,  and  also  of  the  said  mines 
of  coal  and  iron-stone,  with  such  powers  and  liberties  as  are  herein- 
after mentioned  in  and  over  the  surface  of  the  said  lands  hereinafter 
secondly  and  thirdly  described,  for  the  term  of  twenty-one  years,  at 
and  under  the  rents,  royalties,  and  reservations,  and  with,  under,  and 
subject  to    the  covenants,  provisoes,   conditions^  and  dedantionsy 

Tetutum.  hereinafter  reserved  and  Contained.  Now  this  Ikbentukb  wimasBiB, 

that,  in  pursuance  of  the  said  agreemoit,  and  in  consideration  oi  the 
several  rents,  royalties,  reservations,  and  sums  of  money  hereinafter 
reserved  and  made  payable,  and  of  the  cov^iaatiu  provisoes^  oon- 
ditions,  and  declarations  hereinafter  contained  on  the  part  of  the  said 
A.  B.  and  C.  D.,  their  executors,  administrators,  and  assigns,  to  be 

Lenora  demiM—  paid,  observed,  and  performed,  Thbt  the  said  Henry,  Lord  Bishop  of 
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,  B.  J.,  Barcm ,  P.  D.,  and  J.  B,,  in  pannaiioe  and  exeraBo  17.  lease  of 

of  the  power  and  anthorhj  bo  given  to  them  in  and  bj  the  said      furnace, 
herdnbefore  in  part  xecited  wiU  of  the  said  John  William,  Barl  of  ^^^'^^^f 

t  deceased,  and  so  far  as  thej  are  auihoiised  in  this  behalf  by  the  '- 

same  power,  but  not  farther  or  otherwise,  Do,  and  each  and  eyery  of 
them  Doth,  bj  these  presents,  grant,  demise,  and  lease,  imto  the 
said  A.  B.  and  C.  D,,  iheir  executors,  administrators,  and  assigns, 
FiAST,  All  that  iron-blast  furnace,  called  Alton  Furnace,  situate  at  itt>  imuUut 
Alton,  in  the  parish  of  A.  aforesaid,  with  the  fumace*jard,  refinery, 
casting-houses,  bridge-houses,   engine-houses,  bIm^,  foundry,  and 
other  builcBngs,  blast-engine,  boilers,  machinery,  castings,  aj^aratus, 
iron-works,  tackle,  gear,  implements,  and  all  other  articles  and  things 
set  forth  and  enumerated  in  the  first  schedule  hereunder  written  or 
hereto  annexed  :  Ajtd  also  all  those  five  sereral  cottages  or  dwelling*  mnd  five  oottagw, 
houses  near  to  the  said  blast  furnace,  with  the  gardens  and  appurte-     ^' 
nances  thereunto  belonging,  now  in  the  occupation  of  R.  J.,  H.  P., 
senior,  J.  M.,  W.  D.,  and  H.  P.,  junior :  And  also  all  that  messuage  or 
dwelling-house,  with  the  offices,  stable,  premises,  and  appurtenances 
thereunto  belonging,  nearly  adjoining  to  the  said  famace,  and  now  in 
the  occupation  of  the  said  [leasees] :   And  also  all  that  piece  or  par- 
cel of  land,  as  the  same  b  now  measured,  marked,  or  staked  out, 
adjoining  and  lying  near  to  the  said  furnace  and  works,  now  and  for 
some  time  past  used  and  occupied  therewith,  and  appendant  or  appur- 
tenant thereto,  containing  by  admeasurement,  including  the  site  of 
the  said  blast-furnace,  yard,  building,  dwelling-houses,  gardens,  and 
appurtenances  hereinbefore  mentioned  and  described,  5  a.  1  iu  13  p., 
or  thereabouts,  more  or  less ;    all  which   premises    hereinbefore 
described  are  now  in  the  tenure  or  occupation  of  the  said  A.  B.  and 
C.  D.,  as  tenants  from  year  to  year  of  the  said  lessors,  and  are  for 
the  more  perfect  and  accurate  description  thereof  delineated  and 
described  in  the  map  or  plan  drawn  on  the  — ^-—  skin  of  these  pre- 
sents, and  are  for  the  sake  of  distinction  coloured  blue  thereon : 
Secondly,  All  and  singular  the  mines,  beds,  measure,  and  strata  of  Sndiy,  TiMmin* 
coal,  called  the  Thick  or  Ten  Yard  Coal,  the  Heathen  Coal,  and  the  Thick  coai,  &e.. 
Brooch  Coal ;  and  of  iron-stone,  called  the  Gubbin  Iron-stone,  and  the  itone  caitad  the 
White  Iron-stone,  lying  below  the  Thick  Coal,  and  the  Penny  Earth  stone,  Ac!" 
Iron-stone,  and  all  other  iron-sttme  lying,  or  which  may  be  found  above 
the  Thick  Coal,  in  and  under  all  those  the  said  lands  hereinbefore  under  the  landi 
described  and  demised,  annexed  and  appurtenant  to  the  said  furnace,  or       ^ 
BO  much  and  such  part  thereof  as  shall  not  be  within  thirty  yards  of 
any  of  the  said  biuldings,  which  parts  are  to  be  left  for  the  preserva- 
tion of  such  furnace  and  buildings :  And  also  in  and  under  all  those  uid  under  the 
messuages  or  dwelling-houses,  yards,  gardens,  roads,  closes,  pieces  or  aeeond  schedule. 
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17.  LEASE  OF 

FURNACE, 
IRON-WORKS, 


withUbtttyto 
enter. 


flFBt  eompensat- 
Ingteoants: 


Premlseifecondly 
descrilM^  not  to 
be  uaed  us  a  cin- 
der-groand  : 


And  with  liberty 
toleueeatoset 
up  engines,  &c.. 


parcels  of  land  and  premises  situate  at  or  near  to  Alton,  in  the  parish 
of  A.  aforesaid,  particularly  mentioned  and  described  in  the  second 
schedule  hereunder  written,  which  said  several  premises  contain 
together  by  admeasurement,  including  the  ute  of  the  buildings, 
80  A.  and  8  p.,  or  thereabouts,  and  belong  to  the  said  lessors  aa 
such  trustees  as  aforesaid,  and  for  the  better  description  thereof  are 
delineated  in  the  said  map  or  plan,  and  are  coloured  pink  thereon  : 
Together  with  full  and  free  Hberty,  power,  and  authority,  so  far  as 
the  said  lessors  have  power  to  grant  the  same,  to  and  for  the  said 
lessees,  their  executors,  administrators,  and  assigns,  and  their  miners, 
agents,  workmen,  and  servants,  to  enter  into  and  upon  such  part  and 
parts  of  the  lands  and  hereditaments  hereinbefore  secondly  described, 
and  coloured  pink  on  the  said  map  or  plan,  not  being  cottages,  build- 
higs>  yards,  gardens,  or  roads,  as  are  not  now  in  their  own  ooeupa* 
tion,  and  to  occupy  so  much  and  such  part  and  parts  thereof  as  naay 
be  necessary  or  convenient  for  the  carrying  on  of  the  working  of  the 
said  mines,  but  not  as  or  for  cinder-ground  for  the  use  of  the  said 
furnace  and  iron-works,  they  the  said  lessees,  their  executors,  adminia- 
trators,  and  assigns,  first  giving  one  calendar  month*  s  notice  in  writixig 
under  their  bands  to  the  tenant  or  tenants  of  the  said  lands  and 
premises  for  the  time  bemg,  or  leaving  the  same  for  them  or  him  at 
his  or  their  usual  places  of  abode,  and  specifying  in  every  such  notiee 
the  particulars  and  quantity  of  land  intended  to  be  entered  upon  and 
taken  possession  of  by  them  the  said  lessees,  their  executors,  adminis- 
trators, or  assigns,  and  first  agreeing  with  the  said  tenant  or  tenants 
fpr  such  entry,  and  making  reasonable  compensation  to  him  or  them 
for  all  injury  and  damage  to  be  done  to  the  crops  then  standing  and 
growing  upon  the  lands  and  premises  so  entered  upon,  and  for  any 
other  loss  or  damage,  whether  immediate  or  consequential,  to  be  sus- 
tained by  such  tenant  or  tenants  by  reason  of  such  entry  and  taking 
possession :  Provided  always,  that  nothing  herein  contained  shall 
authorise  or  empower  the  said  lessees,  their  executors,  administrator^ 
or  assigns,  to  use  or  occupy  any  of  the  lands  hereinbefore  secondly 
described  as  or  for  cinder-ground  for  the  use  of  the  said  furnace 
and  iron-works  hereinbefore  first  demised :  And  also  with  like 
full  and  free  liberty,  power,  and  authority,  to  and  for  the  said  lessees, 
their  executors,  administrators,  and  assigns,  to  make,  construct,  and 
set  up,  such  engines,  gins,  and  other  machinery  and  erections  upon 
the  said  lands,  or  any  part  thereof,  and  to  open,  sink,  drive,  worik, 
and  make,  such  pits,  shafts,  adits,  canals,  watercourses,  fences, 
soughs,  tunnels,  drains,  ways,  paths,  passages,  roads,  and  railways, 
in  and  upon  or  under  the  same  lands,  or  in,  under,  or  upon  any  part 
or  parts  thereof,  as  shall  be  requisite  for  the  purpose  of  working  the 
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aaid  mines  of  coal  and  iron-stone,  and  getting,  stacking,  consuming,  17.  leasb  of 

conyerting,  carrying  away,  and  disposing  of  the  produce  thereof,  or  purnaoe, 

for  the  piupose  of  burning  coke  from  the  coal  gotten  out  of  the  said  ^^^^"^^^^s, 

mines,  or  of  calcining  the  iron-stone  raised  and  gotten  therefrom,  and  ' 

also  for  carrying  away  and  disposing  of  the  same  coal  and  iron-stone, 
and  the  coke  made  therefrom,  and  to  work,  get,  raise  up,  stack,  carry 
away,  sell,  consume,  convert,  and  dispose  of,  for  their  own  use  and 
benefit,  the  produce  of  the  said  mines  of  coal  and  iron-stone,  and 

oyery  part  thereof:  And  also  with  the  like  full  and  free  liberty,  and  to  dig  brick 

,  ,  clay  midtr  Utndi 

power,  and  authority,  to  and  for  the  said  lessees,  their  ezecutors,  woondiy  de- 
administrators,  and  assigns,  to  dig  for  and  get  the  common  brick  clay  bricks  ther«fh)iii 
lying  upon  or  under  the  said  lands  hereinbefore  secondly  described,  without  paying 
and  to  make  and  bum  therefrom  so  many  bricks  and  tiles  as  shall  be 
necessary  or  employed  for  the  erection,  making,  or  repairing  of  any 
buildings,  pits,  shafts,  soughs,  drains,  and  watercourses  in,  upon,  or 
under  the  said  lands,  or  for  any  other  purposes  that  may  be  required 
for  the  convenient  working  of  the  said  mines  of  coal  and  iron-stone, 
without  paying  any  royalty  for  the  same  ;  but  so  that  no  clay  shall 
be  gotten,  or  bricks  or  tiles  made,  otherwise  than  for  the  purposes 
aforesaid,  without  a  previous  agreement  or  agreements  for  that 
purpose  with  the  said  lessors,  or  other  the  persons  or  person  for  the 
time  being  entitled  to  the  said  clay  ;  and  generally  to  do  and  perform 
dll  such  acts,  matters,  and  things,  as  may  be  requisite  or  necessary 
to  be  done  and  performed  in,  upon,  or  under  the  said  lands  and 
premises  hereinbefore  secondly  described,  and  as  are  usually  per- 
mitted to  lessees  in  leases  of  the  same  or  the  like  nature  as  this 
present  demise,  for  the  purpose  of  getting,  converting,  selling,  con- 
suming, disposing  of,  and  carrying  away  the  produce  of  the  said 
mines  of  coal  and  iron-stone  to  the  greatest  advantage  :  And  thirdly,  srdiy,  Mines,  && 

.,,,,.,  .  ,1  .       .  .   under  IftDds  in 

All  and  smgular  the  like  mmes,  beds,  measures,  and  strata  of  third  schedule ; 
coal,  called  the  Thick  or  Ten  Yard  Coal,  the  Heathen  Coal,  and  the 
Brooch  Coal ;  and  of  iron-stone,  called  the  Gubbin  Iron-stone,  and  the 
White  Iron-stone,  lying  below  the  Thick  Coal,  and  the  Penny  Earth 
Iron-stone,  and  all  other  iron-stone  lying  or  which  may  be  found  above 
the  Thick  Coal,  in  and  under  all  those  several  messuages  or  dwelling- 
houses,  buildings,  yards,  gardens,  roads,  crofts,  closes,  pieces  or 
parcels  of  land,  hereditaments  and  premises,  situate  at  or  near  to 
Manwood,  in  the  parish  and  manor  of  A.  aforesaid,  particularly 
mentioned  and  described  in  the  third  schedule  hereunder  written  ;  all 
which  said  several  last-mendoned  premises,  in  regard  to  the  surface 
of  the  land  and  the  buildings  thereon,  belong  to  the  several  persons 
whose  names  appear  in  the  third  column  in  the  said  third  schedule, 
and  contain  together  by  admeasurement,  including  the  sites  of  the 
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17.  LEASE  OF  bmldingSy  2  a.  and  38  p.»  or  thereabouts,  and  for  the  better  deser^plMB 

FUBKAOE,      thereof  are  delineated  in  the  said  map  or  plan  drawn  on  the  said 

IRON- WORKS,    gj^in  of  these  presents,  and  are  thereon  odoared  yellow;  TooBTHBRwith 

'  all  such  powers,  liberties,  and  authorities,  for  searching  for,  working, 

of  workSig^M,  SP^^Sf  selling,  converting,  and  disposing  of  the  said  mines  of  coal 

and  iron-stone  hereby  intended  to  be  denused,  lying  in  and  imder  the 

lands  and  premises  hereinbefore  thirdly  described,  as  the  said  lessees 

can  or  may  legally  grant ;   they  the  said  lessees,  their  executors, 

doing  Miitti*       administrators,  and  assigns,  doing  as  little  damage  thereby  as  may 

UeTiod^mpra-  ^^'  ^°^  making  such  compensation  to  the  owners  and  oocapiers  for 

Bfttfasooeapitn:    ^^  ^qq  i>eing  of  the  buildings,  lands,  and  premises  thirdly  hereinT 

before  described,  under  which  the  said  mines  of  coal  and  iron-stone 
thirdly  described  and  demised  lie,  for  any  injury  that  may  be  done  or 
sustained  by  them  respectiyely  in  working  the  same  mines,  and 
selling,  conyerting,  and  disposing  of  the  produce  thereof,  as  the  ssid 
lessors,  their  executors,  administrators,  or  assigns,  may  be  liable  to 
pay  or  make  ;  and  particularly,  in  case  the  lessors,  their  execnton, 
administrators,  or  assigns,  for  the  time  being,  or  any  person  or  penons 
for  them  or  on  their  behalf,  shall,  during  the  tenn  intended  to  be 
herdby  granted,  purchase,  or  take  on  lease,  or  as  tenants  finom  yesr  to 
year,  the  said  cottages  or  dwelling-houses,  yards,  gardens,  and  pre- 
mises, lands,  and  appurtenances  hereinbefore  thirdly  mentioned  and 
described,  or  any  part  thereof,  paying  to  the  said  lessorsy  their  exe- 
cutors, administrators,  or  assigns^  or  other  person  or  persons  for  the 
time  bemg  entitled  thereto  as  aforesaid,  a  reasonable  rent  for  sock 
part  of  the  said  cottages  or  dweUing-honses,  yards,  gardens,  snd 
premises,  lands,  and  appurtenances,  as  the  said  lessees  shall  use  or 
occupy  during  the  said  term  hereby  intended  to  be  granted,  and 
keeping  and  leaving  such  buildings  in  good  tenantable  repek  sad 
condition,  and  levelling  the  surface  of  such  gardens  and  lands,  snd 
restoring  the  same  to  a  state  fit  for  cultivation,  and  also  restofing  tke 
hedges,  banks,  and  fences  thereof,  or  paying  the  expense  thereof 
respectively,  such  payment,  in  case  the  parties  differ  about  the  same, 
Ezeept  and  re-      ^  ^^  Settled  by  arbitration  in  manner  hereinafter  mentioned:  Excxrr 
Mn«d  to  lemon    ^j^^  always  reserved,  out  of  the  grant  or  demise  hereinbefore  contained, 
unto  the  said  lessors,  theur  executors,  administrators,  and  assigns, 
and  other  the  persons  or  person  for  the  time  being  entitied  in  rever- 
sion expectant  on  the  determination  of  the  term  hereby  granted,  so 
DMteof  cofeiud    much  and  such  part  and  parts  of  the  said  mines  and  strata  of  coel 
Mmoght^for      Ai^d  iron-stone  hereinbefore  first  and  secondly  mentioned,  and  herebj 
bSaSSngti^        demised,  as  shall  or  may  be  left  nngotten  and  unwrought  by  the  said 
lessees  for  the  protection  of  buildings  under  the  proviso  in  that  bduJf 
hereinafter  contained  ;  and  also  aU  and  all  manner  of  mines  of  oosl 
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and  iron-stone  other  than  those  hereinbefore  respeetiyelj  mentioned  17.  lease  of 
and  demised  ;  and  also  all  mines  and  beds  of  claj  (subject  to  the  right     pubn  aob, 
of  getting  common  brick  clay  aforesaid) ;  and  all  mines  of  limestone^  i^oi^-^orks, 

freestone,  fire-brick  claj,  and  other  mines,  minerals,  stone,  and  earth,   ' 

lying  in  and  under  the  same  lands  and  premises,  or  any  part  thereof  ^nJSf^s^^ium 
respectiyely  ;  and  also  all  mines  of  limestone,  glass-house  pot  clay,  ^MbefoMd«- 
fire-brick  clay,  and  all  other  mines  and  minerals :  Together  with  full  with  ubertj  for 
and  free  liberty,  power,  and  authority,  to  and  for  the  said  lessors^  on  lAndi,  and 
their  executors,  administrators,  and  assigns,  and  other  the  persons  or  ^        °*^ 
person  for  the  time  being  entitled  in  reyersion  as  aforesaid,  and  their 
and  each  of  their  lessee  or  lessees,  tenant  or  tenants,  and  the 
serrants,  agents,  miners,  colliers,  and  workmen  of  them  and  of  their 
lessee  or  lessees,  tenant  or  tenants,  from  time  to  time  and  at  all 
times  during  this  demise,  at  his,  her,  or  their  free  will  and  pleasure, 
to  enter  into  and  upon  the  said  lands  and  premises  first  and  secondly 
hereinbefore  described,  and  there  to  exercise  and  enjoy  such  and  the 
same  or  the  like  powers,  liberties,  and  authorities,  as  are  hereinbefore 
mentioned  and  granted  for  the  purpose  of  enabling  the  said  lessees 
to  wwk  the  said  mines  and  minerals  hereinbefore  secondly  demised^ 
and  lying  in  and  under  the  same  lands  and  [Hremises  ;  and  also  into 
and  upon  the  lands  and  premises  hereinbefore  thirdly  described,  and 
to  use,  exercise,  and  enjoy  such  and  the  same  or  the  like  powers, 
liberties,  and  authorities,  as  are  hereinbefore  mentioned  and  granted 
to  the  said  lessees  in  and  oyer  the  said  lands  and  premises,  for 
working  the  mines  and  minerals  hereinbefore  excepted  in  and  under 
the  said  thirdly  described  lands,  and  carrying  away,  selling,  con- 
suming, conyerting,  and  disposing  of  the  produce  thereof,  they  the 
said  lessors,  their  executors,  administrators,  and  assigns,  and  other 
the  persons  or  person  aforesaid,  and  their  lessee  or  lessees,  tenant  or 
tenants,  and  the  seyeral  agents,  miners,  and  workmen  of  them  and  of 
their  lessee  or  lessees,  tenant  or  tenants,  doing  no  more  damage  or  doingBoamiMaft- 
injury  to  any  of  the  said  lands  than  can  be  reasonably  aroided,  and  "^  <'*°'"^* 
not  wilfully  obstructing  the  said  lessees,  their  executors,  adminis-  nor  oiMtnicUog 
trators,  or  asugns,  or  their  seryants,  agents,  colliers,  miners,  or  ^|^!S|^  ^  ^'^'^ 
workmen,  in  the  occupation  or  enjoyment  or  working  of  the  said 
mines  of  coal  and  iron-stone  hereby  demised,  or  any  part  thereof,  and 
paying  or  making  satisfaction  to  the  said  lessees,  their  executors,  andeompernvtiog 
administrators,  or  assigns,  for  all  damage  or  injury  that  may  be  done  Jj^^  ^^  ^*°^ 
or  committed  in  working  the  said  excepted  mines  and  minerals : 
TooBTHBB  also  with  liberty  or  authority  for  the  said  lessors,  their  andwtthuiMrty 
executors,  administrators,   and  assigns,  and  other  the  persons  or  ^i^iSSi 
person  entitled  in  reyersion  as  aforesaid,  to  enter  upon  and  make  use  ■'^*'^*°<'p*^ 
of  such  of  the  shafts  and  pits  of  the  said  lessees,  their  executors. 
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17.  LEASE  OF 

FURNACE, 
IRON-WORKS, 

inakloA  an  allow- 
aaca  for  eorba 
and  biieki : 


and  with  azeep- 
tion  or  rasarva- 
tlon  of  right  to 
leMon  to  antar 
and  inspect  blast 
furnace  and  ma*' 
chinary,  &c.. 


to  aaowtaia  eon. 
dition  thereof ; 


and  to  enter  on 
lands  secondly 
and  thirdly  da- 
scribed  ;  and  go 
do«m  and  return 
from  pits,  to  ez- 
aminasame: 


and  to  make  roads 
and  ways  necea- 
sary  for  nse  and 
enJoymmt  of  ex. 
cepted  premises, 


adminiBtratorB,  or  assigns,  as  they  sball  have  discontinued  working, 
and  shall  have  no  further  use  for  ;  they  making  an  allowance  to  the 
said  lessees,  their  executors,  administrators,  and  assigpaB*  for  the 
curbs  in  the  said  pits,  after  the  rate  of  three  shillings  and  sixpence 
each,  and  for  such  of  the  bricks  as  shall  have  been  used  therein  and 
purchased  by  the  said  lessees,  their  executors,  administratorB,  or 
assigns,  and  not  made  out  of  the  surface  clay  to  be  gotten  out  of  the 
said  lands,  after  the  rate  of  ten  shillings  per  thousand  for  such  last- 
mentioned  bricks,  and  after  the  rate  of  eight  shillings  per  thousand 
for  such  bricks  as  shall  haye  been  used  therein  and  made  from  clay 
gotten  in  the  said  premises  :  And  also  except  and  resenred  unto  the 
said  lessors,  their  executors,  administrators,  and  assigns,  and  other 
the  persons  or  person  for  the  time  being  entitled  in  reyersion  as 
aforesaid,  and  unto  their  or  his  miners,  seryants,  workmen,  agents, 
and  suryeyors,  and  other  persons  and  person  authorised  by  them  or 
him,  good  right  and  authority,  from  time  to  time  and  at  all  seasonable 
and  proper  times,  to  enter  into  and  upon  the  said  blast  furnace, 
refinery,  casting-houses,  iron-works,  buildings,  lands,  and  premises 
first  hereinbefore  described,  and  every  part  thereof,  and  to  go  throngh, 
survey,  search,  examine,  and  inspect  the  same  and  every  part  thereof, 
in  order  to  ascertain  the  state  and  condition  thereof,  and  of  the 
engines,  machinery,  castings,  and  apparatus  belonging  thereto,  and 
hereby  demised,  and  of  every  part  thereof  respectively,  and  of  the 
defects  and  wants  of  reparation  therein  ;  and  also  to  enter  into  and 
upon  the  said  lands  and  premises  hereinbefore  secondly  and  third]/ 
described,  and  to  go  down  into,  and  return  out  of,  all  or  any  of  the 
pits,  shafts,  and  works  now  sunk  and  made,  or  hereafter  to  be  sunk 
and  made,  in  any  part  of  the  said  lands  and  premises  respectively ; 
and  to  go  through,  survey,  examine,  and  inspect  the  state  and  con- 
dition of  the  said  mines  and  works,  and  to  latch  the  same,  in  order  to 
ascertain  the  direction  and  extent  of  the  workings  thereof,  and  the 
quantity  of  coal  and  iron-stone  gotten  thereout :  And  also  except 
and  reserved  unto  the  said  lessors,  their  executors,  administrators,  and 
assigns,  or  other  the  persons  or  person  entitled  in  reversion  as  afore- 
said, and  to  their  lessees,  tenants,  and  occupiers,  for  the  time  being, 
of  the  said  excepted  mines  and  minerals,  late  of  the  said  Eari,  and 
now  of  the  said  trustees,  good  right  and  authority,  from  time  to  time 
and  at  all  times  during  the  said  demise,  to  enter  and  make  roads, 
railroads,  ways,  cuts,  canals,  basins,  drains,  and  watercourses,  iOf 
upon,  across,  under,  through,  and  over  the  same  lands  -and  premises 
respectively  ;  and  also  to  use,  exercise,  and  enjoy  all  such  powers, 
liberties,  and  privileges,  in,  upon,  under,  through,  or  over  the  said 
lands  and  premises,  that  may  be  needful  or  necessary,  during  the  Btid 
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term  intended  to  be  hereby  granted,  for  the  complete  or  effectual  1  ?•  lease  of 
occupation,  working,  draining,  ventilating,  and  enjoyment  of  such      furnace, 
excepted  or  adjoining  mines  and  premises  ;  they  and  he  offering  no  \  * 

unnecessary  impediment  or  interruption  to,  or  wilfully  or  unnecessarily  ! 

obstructing,   the  said  lessees,   their  executors,   administrators,   or  ob^ract'u«Mi; 
assigns,  in  their  mining  operations  under  this  present  demise,  or  in 
the  exercise  or  enjoyment  of  the  powers,  liberties,  and  authorities 
hereby  granted  :  And  also  except  and  reserved  unto  the  said  lessors,  ^th  farther  ex- 
their  executors,  administrators,  and  assigns,  or  other  the  persons  or  ^tionto'iMuon 
person  for  the  time  being  entitled  in  reyendon  as  aforesaid,  and  unto  ^d^M  ovST* 
their  tenants,  servants,  agents,  and  workmen,  either  alone,  or  with  dMCTiSld!°to^and 
horses,  carts,  and  carriages,   the  free  and  uninterrupted  right  of  S^'aSJj"*" 
ingress,  egress,  and  regress,  in  and  over  the  lands  hereinbefore 
secondly  described,  to  and  from  the  pumping  engine  belonging  to  the 
said  lessors  called  the  Alton  Engine  ;   and  also  full  power  and 
authority  for  him,  them,  or  any  of  them,  at  all  times  during  this 
demise,  to  make  use  of  the  by-pit  adjoining  to   the   engine   pit  Md  of  using  by- 
belonging  to  the  said  pumping  engine,  for  the  purpose  of  examining 
the  state  and  condition  of  the  pumps  and  other  machinery  and  gearing 
placed  in  such  engine  pit,  and  of  repairing  the  same,  and  also  the 
said  engine  pit,  as  often  as  need  shall  be  and  require  :  To  hate  and  Bftbendnmtoi««. 
TO  HOLD,  use,  and  occupy,  the  blast  furnaces,  'refinery,  buildings,  naoe  and  ma- 
machinery,   apparatus,  articles,   and  things,   cottages  or  dwelling-  lands'Jntde. 
houses,  outbuildings,  land,  hereditaments,  and  all  other  the  premises  ' 

hereinbefore  first  described  and  demised,  or  intended  so  to  be :  And  •ndminMseeond. 
ALSO  to  have,  hold,  use,  and  enjoy,  all  and  singular  the  mines,  beds,  ii^^bedr"^ 
and  strata  of  coal,  called  the  Thick  or  Ten  Yard  Coal,  the  Heathen 
Coal,  and  the  Brooch  Coal,  and  of  iron-stone,  called  the  Gubbin  Iron- 
stone, and  the  White  Iron-stone,  lying  below  the  Thick  Coal,  and  the 
Penny  Earth  Iron-stone,  and  all  other  kinds  of  iron-stone  lying,  or  which 
may  be  found  and  discovered  lying,  above  the  Thick  Coal  hereinbefore 
secondly  and  thirdly  described,  and  hereby  intended  to  be  demised  ; 
and  to  exercise  and  enjoy  the  powers,  authorities,  liberties,   and  aad  righti  and 
licenses  hereby  respectively  granted,  (except  and  subject  as  herein- 
before mentioned,)  unto  the  said  lessees,  their  executors,  adminis- 
trators, and  assigns,    from  the  day  of    the  date  of    these   pre- 
sents, for  the  term  of  twenty-one  years  thence  next  ensuing  and  fort««nt7-one 

yaaiB  fktnn  date 

fully  to  be  complete  and  ended ;  subject  nevertheless  to  the  payment  of' 


of  the  several  rents,  royalties,  reservations,  and  sums  of  money  here- 
inafter reserved,  and  to  the  performance  and  observance  of  the 
several  covenants,  clauses,  provisoes,  and  agreements  hereinafter 
contained,  and  on  the  part  of  the  lessees  or  assignees  of  the  premises 
to  be  observed  and  performed :  Yielding  and  fating  therefor  yearly  R«ddMidiim  in 
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17.  LEASE  OF  and  ererj  year  during  the  said  term,  unto  the  said  lessors,  their 

FURNACE,      executors,   administrators,  and  assigns,   and  other  ihe  persons  or 

IRON-WORKS,   person  for  the  time  being  entitled  thereto,  under  the  will  of  the  said 

'  Earl  of ,  in  xeyersion  immediatelj  expectant  on  the  detenninatioQ 

^JIJl^^i^^M  ud  ^^  ^^  ^^  ^"^  ^^  twentj-one  years,  for  and  in  respect  of  ihe  blast 
g^^^^^^        fiimace,  dwelling-houses,  buildings,  machinery,  lands,  and  premises, 

hereinbefore  first  described  and  demised,  with  their  appurtenanees, 
soo/.  a-y«r,  piqr-  the  yearly  rent  of  two  hundred  and  sixty  pounds,  of  lawful  BritiBh 

money,  dear  of  any  deduction  or  abatement  for  or  on  account  of  any 
taxes,  charges,  or  assessments,  now  imposed  or  assessed,  or  hereafter 
to  be  imposed  or  assessed,  on  the  same  premises,  or  any  part  thereof, 
or  on  any  other  erections,  buildings,  improvements,  or  additions,  to 
be  erected,  built,  and  made  thereupon  or  thereto,  by  four  equal  qusr' 
terly  payments,  on  the  the  Slst  day  of  March,  the  30th  day  of 
June,  the  30th  day  of  September,  and  the  31st  day  of  Decem- 
ber, in  eyery  year  ;  the  first  payment  thereof  to  be  payable  and 

Fnifher  nddan-     II^^   OU  the   30th    day  of  JuUC    UOZt :     AnD    also  TIELDIKO    AHD 

^^'Jl^  FATING,  in  like  manner  as  aforesaid,  for  each  and  erery  acre  of  the 
Mcon^  dJ^^  surface  of  the  said  lands  and  premises  hermnbefore  secondly  described 
imnoofl'  ocrom  ^  ^  ^^^  '^  ^^  possession  or  occupation  of  the  said  lessees,  tnd 
^BwSonftff**  which  shall  from  time  to  time  be  occupied  by  them,  their  execnton, 
mvatwmt£ort*^  administrators,  and  assigns,  for  the  purpose  of  working  the  said 
ATwr;  demised  mines,  or  for  any  other  purpose  conyenient  ibr  the  same, 

under  the  powers  hereinbefore  contained,  and  during  such  time  as  the 
occupation  thereof  shall  continue  as  hereinafter  menti<»ied,  the  yearly 
rent  of  fiye  pounds,  of  like  lawful  money,  and  so  in  proporticm  for  anj 
less  quantity  than  an  acre,  or  for  a  less  period  than  a  year ;  it  being 
agreed  that  the  sud  yearly  rent  shall  be  payable  and  paid  in  respect 
of  the  whole  of  each  close  or  parcel  of  land  now  occupied  as  aforesaid, 
whether  the  same  shall  be  wholly  or  partially  used  for  the  puiposea 
iini6Mptttonot  aforesaid,  or  for  any  other  purpose  conyenient  for  the  same,  unleaa 
feSwedhSr;^        the  portion  thereof  which  shall  be  required  by  the  said  lessees,  their 

executors,  administrators,  or  assigns,  shall  be  forthwith  fenced  off 

or  from  the  remaining  part  of  such  dose,  with  oak  poets  and  double 

rails  and  stakes  fixed   in    the    ground   firmly,    and  attached  to 

payable  qur-       such  rails ;  the  said  yeariy  rent  to  be  paid  by  four  equal  qnarterlj 

payments  on  the  Slst  day  of  March,  the  30th  day  of  June,  tlM 
30th  day  of  September,  and  the  31st  day  of  December,  in  eaeb 
and  eyery  year ;  the  first  of  such  quarteriy  payments  after  the 
rato  aforesaid  to  become  payable  and  be  paid  on  the  30th  day  rf 
June  next,  and  to  continue  payable  upon  every  quarterly  day  as 
aforesaid  until  the  land  so  occupied  as  aforesaid  shall  be  filled 
up  and  levelled,  and  the  soil  re-spread  thereupon,  and  the  saiae 
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shall  be  restored  to  a  state  of  cultiTationy  and    half  a  year's  17.  lbase  op 
preyiouB  notice  thereof  shall  haye  been  giren  to  the  lessors,  pur-     purhagb, 
suant  to  the  covenant  hereinaflber  contained  m  that  behtflf :    Akd  ibon-  wo&es, 

wC 

ALSO  TiBLDiKG  AKD  PAYING,  m  like  manner  as  afwesaid,  for  each   ' 

and  eyery  acre  of  the  surface  of  the  sud  lands  and  premises  herdn-  dnm^6?i2^ 
before  secondly  described,  which   shall   from  time  to  time  be  en-  £^^  de^^ 
tered  upon,  used,  and  employed  by  ihe  said  lessees,  their  executors,  ^SSbe muirod 
administrators,  and  assigns,  for  the  purpose  of  working  the  said  mines  2!£d°ii^^uit»^' 
of  coal  and  iron-stone  hereby  demised,   or  for  any  other  purpose  ^^^q^^^ 
conyenient  for  the  same,  and  during  such  time  as  the  occupation  t«maiu»tofa 
thereof  shall  continue  as  hereinafter  mentioned,  the  yearly  rent  of 
five  pounds,  of  like  lawful  money,  and  so  in  prop<»rtion  for  any  less 
quantity  than  an  acre,  or  for  a  less  period  than  a  year ;  it  being 
understood  and  agreed  that  the  said  yearly  rent  shall  be  payable  and 
paid  in  respect  of  the  whole  of  each  dose  or  parcel  of  land  to  be 
entered  upon  as  aforesaid,  whether  the  same  shall  be  wholly  or  par- 
tially used  for  the  purposes  aforesaid,  or  for  any  other  purpose 
conyenient  for  the  same,  unless  the  portion  thereof  which  shall  be  aniea  pwu  not 
required  by  the  said  lessees,  their  executors,  administrators,  or  fenced  off; 
assigns,  shall  have  been  fenced  off  from  the  remaining  part  of  such 
dose  in  manner  hereinbefore  mentioned ;  the  said  yearly  rent  to  be  to  be  paid  quu- 
paid  by  four  quarterly  payments  on  the  31  st  day  of  March,  the      '' 
30th  day  of  June,  the  30th  day  of  September,  and  the  31  st 
day  of  December,  in  eyeiy  year ;   a  fair  proportion  of  such  rent  with  proportion. 
after  the  rate  aforesaid  to  become  payable  and  be  paid  on  such  of  *^  ^^*^^ 
the  same  quarterly  days  as  shall  happen  next  after  the  entry  upon 
the  same  land  by  the  said  lessees,  their  executors,  administrators,  or 
assigns,  and  to  continue  payable  upon  every  quarterly  day  as  afore^ 
said,  until  the  same  land  shall  be  fiUed  up  and  levelled,  and  the  soil 
re-spread  there<m,  and  the  same  shall  be  restored  to  a  state  of  culti- 
vation, and  half  a  year's  previous  notice  thereof  shall  have  been  given, 
pursuant  to  the  covenant  hereinafter  in  that  behalf  contained :  And  Farther  redden- 
ALSO  TIEIJOING  AND  PATINO,  in  like  manner,  for  and  in  respect  of  the  following:^    ^ 
coal,  lumps,  slack,  and  iron-stone  to  be  from  time  to  time  raised  and 
gotten  from  and  out  of  the  said  mines  hereby  demised,  or  any  part 
thereof,  the  several  rents,  royalties,  and  sums  of  money  following, 
that  is  to  say  :— for  each  and  every  quantity  of  2520  lbs.  of  coal  and  for  ereiy  S6ao 
of  lumps,  according  to  the  description  thereof  hereinafter  contained,  ivmps,  exeept  m 
(except  as  hereinafter  mentioned,)  which  shall  or  may,  during  the  gotten  firom  the ' 
term  hereby  granted,  be  worked  or  gotten  out  of  the  said  mine  of  Mventhi  of *mI^^ 
coal  called  the  Thick  Coal,  or  any  part  thereof,  such  sum  and  sums  ket  wiee  not  ex- 
of  money  as  shall  from  time  to  time  be  equal    to  two    equal  2520 i&f^'^' 
seventh  parts  of  the  selling  or  market  price  of  each  and  every 
quantity  of  2520  lbs.   of   such  coal  and  lumps   respectivdy,  for 
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17.  LEASE  OP   the  time  being,  in  case  the  seDing  or  market  price  of  such  coal 

FURNACE,      auj  lumps  respectively,  or  of  any  part  thereof,  shall  not  exceed 

'*^^^^^'^®'  six  shillings  for  each  and  every  quantity  of  2520  lbs.  thereof,  and  so 

'. in  proportion  for  any  less  quantity,  and  in  case  the  market  or  selling 

Srtioii*tor  •  Km    P™®  ^^  ®^®^  ^^^  ^^^  lumps,  or  of  any  part  thereof  respectively, 

qoanti^;  shtM  at  any  time  during  the  said  term  exceed  the  sum  of  six  shil- 

bnt  if  market        lings  for  each  and  every  quantity  of  2520  lbs.,  Theh  TiEiJ>iirG  AVd 

ttien,  during  Buch   FATING,  in  like  manner  as  aforesaid,  for  each  and  every  quantity  of 

prioe  shall  exceed  2520  Ibs.  of  such  last-mentionod  coal  and  lumps  respectively,  the 

thiidof  market*'    Selling  or  market  price  of  each  2520 lbs.  of  which  shaU  exceed  the 

^  sum  of  six  shillings,  and  during  such  part  of  the  said  term  as  the 

said  selling  or  market  price  shall  exceed  six  shillings  for  each  and 

every  quantity  of  2520  lbs.  thereof,  such  sum  and  sums  of  money  sa 

shall  from  time  to  time  be  equal  to  one  equal  third  part  of  the  seUing 

or  market  price  of  each  and  every  quantity  of  2520  lbs.  of  such  cotl 

and  lumps  respectively,  for  the  time  being,  and  so  in  proportion  for 

ft»r  iverv  9620       ciQJ  l^Bs  quantity  respectively  :    For  each  and  every  quantity  of 

oept  aa  a^men.  ^^20  Ibs.  of  slack,  according  to  the  description  tiiereof  hereinafter 

um^ft^mtberflidk  contained,  (except  as  hereinafter  mentioned,)  which  shall  or  may 

iu^^ieB8t£n  during  the  said  term  hereby  granted  be  worked  or  gotten  out  of  the 

SibrtpriS!*'  "^  8»id  mine  of  coal  caDed  the  Thick  Coal,  or  any  part  thereof,  and 

sold  at  a  less  price  than  six  shillings  for  each  and  every  quantity  of 
2520  lbs.  thereof,  such  sum  or  sums  of  money  as  shall  from  time  to 
time  be  equal  to  one  equal  fourth  part  of  ihe  selling  or  market  price 

and  in  that  pro-    of  each  and  every  quantity  of  2520  lbs.  of  such  slack,  and  so  in  pro- 
portion for  a  lew  .      ^  ,  ^.^  J  .  ^,  -   ^  „. 
quantity;            portion  for  any  less  quantity  ;  and  m  case  the  market  or  seDing  pnce 

whenmarketpric*  of  such  last-mentioncd  slack,  or  of  any  part  thereof,  shall  at  any 
eeeds  6«.,  tbm  '  time  during  the  said  term  amount  to  or  exceed  the  sum  of  six  shil- 
MTent&  of^mar-    lings  for  each  and  every  quantity  of  2520  lbs.  thereof.  Then  tieuk 
*  '  ^'  ING  AND  FATING,  in  like  manner  as  aforesaid,  for  each  and  every 

quantity  of  2520  lbs.  of  such  last-mentioned  slack,  the  seDing  or 
market  price  of  which  shaU  amount  to  or  exceed  the  sum  of  tai 
shillings  for  each  and  every  quantity  of  2520  lbs.  thereof,  such  snm 
and  sums  of  money  as  shaU  from  time  to  time  be  equal  to  two  equal 
seventh  parts  of  the  selling  or  market  price  of  each  and  every  qasn- 
tity  of  2520  lbs.  of  such  slack,  for  tiie  time  being,  and  so  in  proper- 
ihl  *7^  ^*  *^o^  ^^^  *°y  ^^^  quantity  :  For  each  and  every  quantity  of  2520  lbs. 
inmpi.andBiaek,  of  coal,  lumps,  and  slack,  (except  as  hereinafter  mentioned,)  whieli 

except  as  after  '         r  '  '   \         x  ' 

mnittoned,  to  be  shall  or  mav,  during  the  said  term  hereby  granted,  be  worked  or  gotten 

fotten  fktnn  Hea**  t/  o  •/   c? 

then  Coal;  out  of  the  Said  mine  of  coal  caUed  the  Heathen  Coal,  or  any  pin 

Saoftefof^on-  thereof:     And  also  for  each  and  every  quantity  of  2520  lbs.  of 

from  Gnbbff***"  irou-stoue  which  shall  or  may,  during  the  same  term,  be  woiked  or 

ti^toi^lJ^e,  gotten  out  of  the  said  mines  of  iron-stone,  caDed  the  Oubbin  Iron- 

SSTpriS,  *^  "*"  Btone  and  the  White  Iron-stone,  or  any  part  thereof  respectively,  roch 
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sam  and  sums  of  money  as  shall  from  time  to  time  be  equal  to  one  17.  lease  of 
equal  fifth  part  of  the  selling  or  market  price  of  each  and  every      furnace, 
quantity  of  2520  lbs.  of  such  last-mentioned  coal,  lumps,  slack,  and  iROn-works, 

iron-stone  respectiyely,  and  so  in  proportion  for  any  less  quantity ' 

thereof  respectiyely  :  And  for  each  and  every  quantity  of  2520  lbs.  and  in  that  pro- 
of coal,  lumps,  and  slack,  (except  as  hereinafter  mentioned,)  which  shall  quantity : 
or  may,  during  the  said  term  hereby  granted,  be  worked  or  gotten  iJJ®^^^ 
oat  of  the  said  mine  of  coal  called  the  Brooch  Coal,  or  out  of  any  part  i^^'Viw  aftw*' 
Aereof ;  And  also  for  each  and  every  quantity  of  2520  lbs.  of  iron-stone  °*^][Ji''J^j^'®  ^ 
vhich  shall  or  may,  during  the  same  term,  be  worked  or  gotten  out  Brooch  Coai; 
of  the  said  mine  of  iron-stone  hereinbefore  demised,  called  the  Penny  233o'£sf^fut>n- 
Barth  Iron-stone,  or  out  of  any  other  mines  or  strata  of  iron-stone  KS/a^'"" 
lying  above  the  Thick  Coal,  which  shaU  during  the  said  term  be  o^t^.;t^e 
worked  by  the  said  lessees,  their  executors,   administrators,  and  •^^'^  Thick  coau 
assigns,  or  out  of  any  part  there<^  respectively,  such  sum  and  sums 
of  money  as  shall  from  time  to  time  be  equal  to  one  equal  seventh  ona-serenth  of 

market  pxwea 

part  of  the  selling  or  market  price  of  each  and  every  quantity  of 
2520  lbs.  of  such  last-mentioned  coal,  lumps,  slack,  and  iron-stone 
respectively,   and  so  in  proportion  for  any  less  quantity  thereof 
respectively :  And  also  tieldino  and  paying,  in  like  manner  as  luddendum  for 
aforesaid,  for  and  in  respect  of  the  coke  to  be  from  time  to  time  ooai  mines,  royai- 
made  and  burnt  from  the  produce  of  the  said  mines  of  coal  hereby     "  ^  owing  — 
respectively  demised,  the  several  rents,  royalties,  and  sums  of  money 
following,  (that  is  to  say) :— For  each  and  every  quarter  of  coke,  each  for  every  quarter 
quarter  containing  eight  bushels,  that  shall  from  time  to  time  be  fh>m  coai,  lompt, 
made  and  burnt  from  coal,  lumps,  or  slack,  the  produce  of  the  said  duce  of  Thick  "^ 
mine  of  Thick  Coal,  during  the  time  that  the  market  price  or  value  of  ket  priTe  of  £!^e 
large  coal  shall  not  exceed  six  shillings  for  each  quantity  of  2520  lbs.,  ^  6!r?ror^252o 
such  sum  and  sums  of  money  as  shall  from  time  to  time  be  equal  to  o^i^kift'prtoe*!' 
two  equal  seventh  parts  of  the  selling  or  market  price  of  such  coke, 
and  so  in  proportion  for  any  less  quantity  than  a  quarter  ;  For  the  and  in  that  pro- 
like quantity  of  coke  that  shall  from  time  to  time  be  made  and  than  a  quarter; 
burnt  from  coal,  lumps,  or  slack,  the  produce  of  the  said  mine  of  Thick 
Coal,  during  the  time  that  the  market  price  or  value  of  large  coal  when  market 
shall  exceed  the  sum  of  six  shillings  for  each  quantity  of  2520  lbs.,  shaii  exceed  «#., 
such  sum  and  sums  of  money  as  shall  for  the  time  being  be  equal  market  price  {b) ; 
to  one  equal  third  part  of  the  sdling  or  market  price  of  such 
ooke»   and  so  in  proportion  for  any  less  quantity  than  a   quar-  and  in  that  pro- 
tor :    For  the   Uke    quantity  of  coke  that  shall    from    time    to  SSS  aV^'JS?.. 
time  be  made  and  burnt  from  coal,  lumps,   or  slack,   the  pro-  ^o/^^S^^S^ 
duce  of  the  said  mine  of  Heathen  Coal,    such  sum  and  sums  of 

(h)  The  deed  dooe  not  make  provision  for  the  event  of  the  market  price  amoimting 
exactly  to  6a. 

VOL.  II.  0  0  C 
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17.  LEASE  OF 

FDRNAGE, 

IRON-WORKS, 

&,C. 

from  coal,  lamps, 
or  slack,  produce 
of  Heathen  Coal, 
one-fifth  of  mar- 
ket price  of  coke, 
and  in  that  pro- 
portion for  less 
than  a  quarter ; 
when  produce  of 
Brooch  Coal,  one- 
serenthof  markak 
price; 

and  in  that  pro- 
portion for  less 
than  a  quarter. 

Coke  made  fh>m 
mixture  of  coal, 
lumps,  and  slack, 
to  be  paid  for  as 
coke  made  from 
coal  only. 

Coke  made  from 
mJxture  of  l*hick 
Coal  with  Hea- 
then Coal  and 
Brooch  Coal,  or 
either  of  them,  to 
be  p*id  for  as  If 
made  fh>m  Thidc 
Coal: 


if  made  from  mix- 
ture of  Heathen 
Coal  with  Brooch 
Coal,  to  be  paid 
for  as  if  made 
from  Heathen 
Coal. 


In  ascertaining 
market  price  of 
eoke,  costs  of 
manufacture  to  b« 
deducted  fh>m 
sale  price. 


And  if  leiMet  dis- 
pose of  Thick 
Coal  as  common 
or  Aimaoe  coal, 

or  as  Heathen 
Coal,  Brooch 
Coal,  or  coal  of 
any  inferior  qua- 
lity : 


money  as  shall  from  time  to  time  be  equal  to  one  equal  fifth  part 
of  the  selling  or  market  price  of  such  coke,  and  so  in  proportion  for 
any  less  quantity  than  a  quarter :  And  for  the  like  quantity  of  coke 
that  shall  from  time  to  time  be  made  and  burnt  from  eoal»  lumps, 
or  slack,  the  produce  of  the  said  mine  of  Brooch  Coal,  such  som 
and  sums  of  money  as  shall  from  time  to  time  be  eqnal  to  one 
equal  seventh  part  of  the  selling  or  market  price  of  such  coke, 
and   in   proportion   for  any  less  quantity  than  a  quarter:    Fbo- 
TIDED  ALWATS,  and  it  is  hereby  declared  and  agreed  between  and 
by  the  said  parties   hereto,  that  if  the  said  lessees,  their  exeeo- 
tors,  administrators,    or  assigns,    shall,  in  any  coke  fire  or  coke 
fires  to  be  made  upon  the  said  premises,  mix  coal,  lumps,  and  slack 
together,  the  whole  of  the  coke  fire  in  which  such  mixture  sluJl  take 
place  shall  be  considered  to  be  made  of  coal  only,  and  the  whole  of 
the  coke  to  be  made  therefrom  shall  be  paid  for  in  the  same  mannor 
as  if  such  coke  had  been  made  entirely  from  coal :  Anb  also,  that  if 
the  said  lessees,  their  executors,  administrators,  or  asmgns,  shall,  is 
any  coke  fire  or  coke  fires  to  be  made  as  aforesiud,  mix  any  of  ibe 
produce  of  the  said  mine  of  Thick  Coal  with  anycf  the  produce  of  the 
said  mines  of  Heathen  Coal  and  Brooch  Coal,  or  either  <^  tiiem,  the 
whole  of  such  coke  fire  or  coke  fires  shall  be  considered  to  be  made 
from  the  produce  of  the  said  mine  of  Thick  Coal,  and  the  coke  to  be 
made  and  burnt  therefrom  shall  be  paid  for  in  the  same  manner  a> 
if  the  same  had  been  made  entirely  from  the  produce  of  the  saidnuDe 
of  Thick  Coal :  Or  if  the  said  lessees,  their  executors,  admimstraton, 
or  assigns,  shall,  in  any  coke  fire  or  coke  fires,  mix  any  of  the  prodoee 
of  the  said  mine  of  Heathen  Coal  with  any  of  the  produce  of  the  miBe 
of  Brooch  Coal,  the  whole  of  such  coke  fire  or  coke  fires  shall  be  eoo- 
sidered  to  be  made  from  the  produce  of  the  said  mine  of  Headioi  Coal 
only,  and  the  coke  to  be  made  and  burnt  therefrom  shall  be  paid 
for  in  the  same  manner  as  if  the  same  had  been  made  entirely  frosi 
the  produce  of  the  said  mine  of  Heathen  Coal :  Protided  FintiHiBi 
that  in  ascertaining  the  selling  or  market  price  of  the  coke  wkidi 
shall  from  time  to  time  be  made  and  burnt  upon  the  said  preiiiifltf> 
and  according  to  which  the  rents  or  royalties  hereinbefore  resened 
shall  be  calculated,  the  sum  or  sums  of  money  actually  paid  for  mana- 
facturing  such  coke  shall  be  deducted  from  the  sum  or  sums  of 
money  for  which  such  coke  shall  be  actually  sold,  disposed  of»  or 
valued :  And  in  case  the  said  lessees,  their  executors,  adminisiratont 
or  assigns,  at  any  time  and  from  time  to  time  during  the  said  tens 
hereby  granted,  shall  sell  or  otherwise  dispose  of  or  consume  any  of 
the  produce  of  the  said  mine  of  Thick  Coal  hereby  demised  as  or  for 
common  or  furnace  coal  which  might  and  ought  to  have  been  sold  or 
disposed  of  as  best  coal,  or  shall  sell,  dispose  of,  or  consume  anj  of 
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the  prodace  of  the  said  mine  of  Thick  Coal  as  or  for  Heathen  Coal,  ij  leasb  of 

Brooch  Coal,  or  coal  of  any  inferior  quality  or  price,  Then,  and  from  furnace, 

time  to  time  in  any  of  the  said  cases,  and  when  and  as  often  as  the  iron-works, 

same  shall  respectively  occur,   Yielding  and  paying,   in  manner  °^^- 

aforesaid,  for  each  and  eyery  quantity  of  2520  lbs.  of  best  coal  which  then  piling «« 

''   ^  J  ^  additional  1#.  6d. 

shall  have  been  sold,  disposed  of,  or  consumed  by  the  said  lessees,  for  every  2090  ibi. 
their  executors,  administrators,  or  assigns,  as  or  for  common   or 
furnace  coal,  and  also  for  each  and  every  quantity  of  2520  lbs.  of  the 
produce  of  the  said  mine  of  Thick  Coal  which  shall  have  been  sold, 
disposed  of,  or  consumed  by  the  said  lessees,  their  executors,  admi- 
nistrators, or  assigns,  as  or  for  the  produce  of  the  said  mines  of 
Heathen  Coal  and  Brooch  Coal^  or  either  of  them,  or  for  other  coal  of 
an  inferior  quality  or  price,  the  sum  of  one  shilling  and  sixpence,  of  like 
lawful  money,  in  addition  to  the  royalty  or  sum  which  is  hereby 
reserved  and  made  payable  for  the  same,  and  so  in  proportion  for  a  ^na  fai  that  pro- 
less  quantity  than  2520  lbs. :  And  also  in  case  the  said  lessees,  their  fhi^^^^'ite!': 
executors,  administrators,  or  assigns,  shall,  at  any  time  during  the  H^h^***c**\ 
fMud  term  hereby  granted,   sell  or  otherwise  dispose   of  or  con-  «  p'??^^^' 
8ume  any  of  the  produce  of  the  said  mine    of    Heathen   Coal  ea»i  of  inferior 
hereby    demised,    as    or    for    the  produce  of   the   said    mine  of 
Brooch  Coal,  or  for  other  coal  of  inferior  quality  or  price,   then, 
and  from  time  to  time,  when   and  as    often    as    the    same    shall 
occur.   Yielding  and  fating,  in  like  manner   as  aforesaid,   the  then  paying  aa 
sum  of  one  shilling,  of  like  lawful  British  money,  for  each  and  eveiy  evezj  s&ao  ibe.  m 
quantity  of  2520  lbs.  of  the  produce  of  the  said  mine  of  Heathen  ^' 

Coal  which  shall  be  sold  or  otherwise  disposed  of  or  consumed  by  the 
said  lessees,  their  executors,  administrators,  and  assigns,  as  or  for 
the  produce  of  the  said  mine  of  Brooch  Coal,  or  for  other  coal  of  infe- 
rior quality  or  price,  and  so  in  proportion  for  a  less  quantity  than  and  in  that  pro- 
2520  lbs.  :  And  also  in  case  the  said  lessees,  their  executors,  admi-  than  26So  its. 
nifltrators,  or  assigns,  shall,  at  any  time  during  the  said  term  hereby  of  ia^^TeMJnror^ 
granted,  sell  or  otherwise  dispose  of,  as  or  for  lumps  or  small  coal,  *""P"«  ^  "»^^ 
pieces  of  coal  of  greater  weight  than  is  hereinafter  mentioned  and 
provided  as  the  standard  weight  of  coal  called  lumps,  and  which 
ought  to  be  accounted  and  paid  for  as  large  coal  under  some  of  the 
reservations  hereinbefore  contained,  then,  and  from  time  to  time, 
when  and  as  often  as  the  same  shall  occur.  Yielding  and  fating,  in  then  paying. 
like  manner  as  aforesaid,  for  and  in  respect  of  each  and  every  quan-  of  Sve^c^uhau 
tity  of  2520  lbs.  of  coal  composing  the  load  sold  or  otherwise  disposed  I'^Za^^^  ^ 
of  under  the  denomination  of  lumps  or  small  coal  of  which  the  pro- 
portion of  pieces  of  coal  of  greater  weight  than  is  hereinafter  men- 
tioned shall  exceed  one  eighth  part  of  the  whole  load,  in  addition  to 
the  rent  or  royalty  or  sum  or  sums  of  money  hereinbefore  reserved 

c  c  c  2 
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17.  LBASE  OF  and  made  payable  thereon,  such  farther  sum  and  sums  of  money  ai» 

FURNACE,      shall  make  the  rent  or  royalty  hereinbefore  reserved  for  the  whole 

IRON-^ORKS,    ^f  iijg  Imnps  or  small  coal  composing  each  such  load  equal  to  the 

*  full  rent  or  royalty  hereinbefore  reserved  and  made  payable  for  the 

BMtke"wn  "f^^  large  coal  of  the  same  description  or  quality  as  such  lumps  or  small 
cS^equaHtorent  ^^*^  ^^^^^  happen  to  be,  and  as  would  have  been  payable  in  case  the 
of  iaiB»eoai:  whole  of  the  Said  lumps  or  small  coal  composing  such  load  had  been 
if  ]e8Mes  dispose  sold  as  and  for  such  large  coal :  And  in  case  the  said  lessees,  their 
siac^^       ^      executors,  administrators,  or  assigns,  shall,  at  any  time  during  the 

said  term  hereby  granted,  sell  or  dispose  of  or  consume  as  slaek, 
pieces  of  coal  of  greater  weight  than  is  hereinafter  declared  and  pro- 
vided as  the  standard  weight  of  slack,  and  which  last-mentioned 
pieces  of  coal  ought  to  be  taken  and  accounted  for  a&d  paid  for  as 
lumps,  then,  and  from  time  to  time,  when  and  as  often  as  the  same 
th«D  pnying  tnch    shall  occur,  YIELDING  AND  PAYING,  in  like  manner  as  aforesaid,  for 
rent  of  slack  equal  and  in  respoct  of  each  and  every  quantity  of  2520  lbs.  of  slack  sold 
ren  o  nmpi.    ^^  otherwise  disposed  of  or  consumed  under  that  denomination,  d 
which  the  pieces  of  coal  composing  the  load  or  heap  shall  exceed  the 
weight  hereinafter  mentioned,  in  addition  to  the  royalty  or  sum  or 
sums  of  money  hereinbefore  reserved  and  made  payable  for  the  same 
slack,  such  further  sum  and  sums  of  money  as  shall  make  the  said  reoi 
or  royalty  hereinbefore  reserved  and  made  payable  for  such  slack 
equal  to  the  full  rent  or  royalty  hereinbefore  reserved  and  made  pay- 
able for  lumps  of  the  same  description  or  quality  of  ooal  as  the  said 
slack  shall  happen  to  be,  and  as  would  have  been  payable  in  case 
If  iMsees  tuflhr     the  whole  of  such  slack  had  been  sold  as  and  for  such  lumps :  A5D 
ramoT^^^o^t    iu  case  the  said  lessees,  their  executors,  administrators,  pr  assigns, 
torad Ina^witi    shall,  at  any  time  during  the  said  term  hereby  granted,  suffer  or  per- 
and  gauged,         ^j^  ^^^  -^^^^  ^^  other  Tossel,  or  any  wagon,  cart  or  other  carriage, 

horse  or  other  beast,  to  be  laden  with,  or  any  person  or  persons  whom- 
soever, whether  belonging  to  the  siud  colliery  or  works,  or  otherwise, 
to  take  or  carry  away  from,  or  in  any  manner  to  consume  in  and 
upon,  the  said  premises,  any  coal,  lumps,  slack,  coke,  or  iron-stone, 
without  the  whole  and  entire  quantities  and  pieces  of  such  eoal, 
lumps,  slack,  coke,  and  iron-stone,  respectively,  having  been  first 
entered  in  the  books  of  account  of  the  said  lessees,  their  executors, 
administrators,  and  assigns,  for  the  purpose  of  the  royalty  being 
charged  thereon,  and  also  without  the  whole  thereof  having  been 
first  gauged,  weighed,  or  measured,  as  the  case  may  be  and  reqoire> 
Then,  and  from  time  to  time,  when  and  as  often  as  the  same  shall 

then  paying  occur,  YIELDING  AND  FATING,  in  like  manner  as  aforesaid,  in  addi- 

tion to  the  royalties  or  sums  of  money  hereinbefore  reserved,  the  sum 

i«.  for  every         of  One  shilling,  of  like  lawful  money,  for  each  and  eveiy  qoantttf 
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of  2520  lbs.  of  coal  and  iron>Btone  ;  sixpence^  of  like  lawful  money,   17.  lease  of 
for  each  and  every  quantity  of  2520  lbs.  of  lumps  ;  threepence,  of     fubnaoe, 
like  lawful  money,  for  each  and  every  quantity  of  2520  lbs.  of  slack,   iRON-wobks, 

(of  whatever  kind  or  description  the  same  may  happen  to  be) ;  and  '. 

threepence,  of  like  lawful  money,  for  each  and  every  quarter  or  eight  ^hroMUme; 

bushels  of  coke  ;  and  so  in  proportion  for  any  less  quantity  or  quan*  2KZo^te?onumps; 

tities  respectively,  with  which  such  boat  or  other  vessel,  wagon,  Irm ibsTSfLMsk  • 

cart  or  other  carriage,  horse  or  other  beast,  or  which  any  such  per-  bJihS ofooii«  • 

son  or  persons,  whether  belonging  to  the  said  colliery,  mines,  and  ^£^^^^ 

works,  or  not,  shall  take  or  cany  away,  or  which  shall  in  any  manner  ^JJJJJJ^'  *^ 

be  consumed  or  otherwise  disposed  of  as  aforesaid,  of  which  the 

whole,  or  any  part  or  parts  thereof,  shall  not  have  been  brought  into 

account,  or  shall  not  have  been  gauged,  weighed,  or  measured ;  it 

being  the  true  intent  and  meaning  of  these  presents,  that  no  coal, 

lumps,  slack,  coke,  or  iron-stone,  shall,  on  any  pretence  whatsoever,  be 

loaded  into  any  boat  or  other  vessel,  wagon,  cart  or  other  carriage, 

or  upon  any  horse  or  other  beast,  by  way  of  allowance  or  otherwise, 

or  taken  or  carried  away  by  any  person  or  persons,  whether  as  per* 

quisites  to  the  colliers  or  workmen,  or  otherwise,  or  be  placed  in  any 

coke  fire  or  heap  for  the  purpose  of  being  calcined,  or  be  otherwise 

consumed  or  disposed  of  on  the  said  premises,  without  the  whole  of 

Buch  coal,  lumps,  slack,  coke,  and  iron-stone  being  first  duly  entered 

in  the  books  of  account  of  the  said  lessees,  their  executors,  admi* 

nistrators,  and  assigns,  and  accounted  for,  and  the  royalty  (except  as 

herein  mentioned)  charged  thereon,  and  being  abo  gauged,  weighed, 

or  measured,  as  the  case  may  require  :  And  in  case  the  said  lessees,  jf  i^^Q^g  ^Qe 

their  executors,  administrators,  and  assigns,  at  any  time  during  such  ^^2°|S!!*urft' 

part  of  the  said  term  hereby  granted  as  there  shall  be  sufficient  '^Sdmtt^ 

quantities  of  coal  and  iron-stone  left  ungotten  in  the  said  mines  {l^^^f^^' 

hereinbefore  demised,  and  which,  according  to  the  true  intent  and  pcnaiudBurteee 

meaning  of  these  presents,  ought  to  be  gotten,  to  enable  them  to 

raise  and  get  the  quantities  hereinafter  mentioned,  shall  in  any 

quarter  of  a  year,  such  quarter  to  be  reckoned  from  the  several  days 

on  which  the  quarterly  accounts  shall  be  made  up  as  hereinafter 

mentioned,  neglect,  omit,  or  refuse  to  get  and  raise  so  much  and 

such  quantities  of  coal,  lumps,  slack,  and  iron-stone  out  of  and  from 

the  said  mines  hereby  demised,  and  to  make  and  bum  such  quantities 

of  coke  as  would,  if  such  quantities  had  been  raised,  gotten,  and 

made  respectively,  produce,  at  the  aforesaid  royalties,  (exclusive  of  the 

aforesaid  penal  sums,  and  of  surface  rent,  and  also  of  the  rent  for  the 

premises  first  hereinbefore  demised,)  the  sum  of  500/.  at  the  least  in 

each  and  every  such  quarter  of  a  year,  Then  yieldino  akd  fating;  in  then  paying 

like  manner  as  aforesaid,  the  sum  of  500/.  quarterly  in  each  and  6WH.  a  quarter. 
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17.  LEASE  OF  everj  quarter  of  a  year  in  which  default  shall  haye  been  made  m 

FURNACE,      aforesaid,  in  the  same  manner  as  if  the  quantities  of  ooal,  hDpi, 

IRON-WORKS,    giaek,  coke,  and  iron-stone,  which  at  the  aforesaid  rents  «r  rojaUei 

*  would  haye  amounted  to  that  sum,  had  been  actuaUy  raised,  gotten. 

To  th«  intent       ^^^  made  out  of  the  said  mines  such  quarter' of  a  year.  To  tk 

raodT?t^°^    intent  that  the  lessors,  their  executors,  administrators,  andasugBi. 

S^^m'S?*^^  and  other  the  persons  or  person  for  the  time  being  entitled  in  renr 

haoitod ;  g^QQ  f^  aforesaid,  shall  and  may,  from  and  after  the  commeDcenMsi 

of  this  present  demise,  and  until  the  said  mines  of  coal  and  iron-stoM 

hereinbefore  demised  shall  be  worked  out,  or  be  so  much  exhsosted 

as  to  be  totally  incapable  of  producing  the  said  stipulated  qoaoti^i 

haye  and  receive  rents  and  royalties  in  respect  of  the  said  mises  it 

with  ubertjr  for     and  after  the  rate  of  500/.  quarterly  at  the  least ;  but,  neTOtk- 

up  defleiency  u     less,  with  liberty  for  the  said  lessees,  their  executors,  administratan, 

and  assigns,  to  make  up  the  loss  or  deficiency  in  quantity  which  imj 

be  occasioned  by  any  such  neglect,  omission,  or  refusal  as  aforesiil 

in  the  manner  mentioned  in  the  proviso  in  that  behalf  hereinafter  eoi- 

Aocoonts  to  b«      taiuod :  And  it  is  hereby  declared  and  agreed,  by  and  between  tl* 

made  up,  »^n4l  .  ,  j        i 

renta  to  be  paid     Said  parties  hereto,  that  the  accounts  in  respect  of  the  rents  and  lojii- 
sist  of  March,      ties  hereby  reserved  shall  be  made  up,  and  all  and  singular  the  nid 
several  rents,  royalties,  reservations,  and  sums  of  money,  bo  u  afoR- 
said  reserved  and  made  payable,  shall  be  payable  and  paid  on  the  fbor 
quarterly  days  of  payment  in  each  year  during  the  said  term,  hereiosAff 
mentioned,  (that  is  to  say),  the  31st  day  of  March,  tiie  30th  dajof 
June,  the  30th  day  of  September,  and  the  31st  day  of  December  in 
without  dedoc     each  year  ;  and  that  all  such  payments  shall  be  made  without  anj 
deduction  or  abatement  whatsoever  for  or  on  account  of  any  presest  or 
future  taxes,  rates,  assessments,  or  other  payments  whatsoever,  whether 
tb«  lint  p«ym«nt   parliamentary  or  parochial,  and  that  the  first  of  such  quarterly  ptj- 
— .      ^  °°       ments  of  royalty  shall  be  made  on  the  30th  day  of  June  next ;  asd 
Penal  rrati  to  be  that  the  Said  penal  rents  or  royalties,  if  any  shall  become  due,  shtO 
ter-day  incoeed-    be  payable  On  such  of  the  said  quarterly  days  as  shall  first  herpes 
after  all  or  any  of  the  said  penal  rents  shall  have  accrued :  Fbovisbd 
Lessees  not  com-    NEyERTHBLESs,  that  nothing  herein  contained  shall  extend,  orbecoa- 
mineesoastoin.  strued  to  extend,  to  compel  the  said  lessees,  their  executon,  adnu- 
&e.,whendi5ui««  oistrators,  or  assigns,  to  work  or  get  any  of  the  mines  or  minerab 
amount  of  ^      hereinbefore  described,  and  hereby  demised,  under  or  so  near  to  anj 
'^^   '*  of  the  messuages  and  buildings  hereinbefore  first  and  secondly  ^^ 

scribed,  as  that  the  injury  or  damage  to  be  thereby  done  or  oceasko^ 
to  the  same  messuages  and  buildings  will  exceed  or  be  eqnai  in 
in  iuefa  ease,         smount  to  the  royalty  payable  upon  such  mines  or  minerals :  h(i<  "'^ 
for  lesson,  with     ^^^^  ^^^  ^^^  Bsid  mines  and  minerals  so  lying  under  and  near  to 
^i^u^^ of  such  messuages  and  buildings  shall  be  left  for  the  benefit  ot  ^ 
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lessors,  with  liberty  for  them  to  work  the  same  in  like  manner  as  the  17.  lease  of 
mines  and  minerals  hereinbefore  excepted,  or,  at  the  option  of  the      furnace, 

said  lessees,  their  ezeoutors,  administrators,  and  assigns,  the  same  ^^^"^  ^^^* 

shall  be  worked  and  gotten  by  them,  they  forthwith  making  good  and  '. 

effectually  repairing  all  the  damage  and  injury  that  may  be  done  to  orl^Mnw  to^e" ' 

the  said  messuages  and  buildings  by  or  in  consequence  of  working  ^S^^t  tiSeiTop. 

and  getting  the  said  mines  and  minerals  ;  and  in  case  any  question  ^^SHau^r^^'^^ 

shall  arise  as  to  the  portion  or  portions  of  the  mines  and  minerals  that  S^^^^y^  ^  ^ 

*  *  decided  by  arbi- 

ouirht  to  be  from  time  to  time  left  under  this  proviso,  the  same  shall  trdUon,  as  after 

*■  mentioned. 

be  referred  to  and  decided  by  reference  to  arbitration  in  manner  here- 
inafter mentioned  :   AkD  it  is  hereby  further  agreed  and  declared,    U  lenees  in  any 

that  if,  from  and  after  the  day  of  the  date  hereof,  in  any  one  quarter  SLim  soffldent  to 

of  a  year,  reckoning  as  aforesaid,  the  said  lessees,  their  executors,  ^q^rt^l'uid 

administrators,  or  assigns,  shall  refuse,  neglect,  or  omit  to  get  and  5^"  ^^  ^* 

raise  out  of  the  said  demised  mines  such  quantity  or  quantities  of 

coal,  lumps,  slack,  and  iron-stone,  as  will,  together  with  the  coke  to 

be  made  and  burnt  as  aforesaid,  amount,  at  the  before  mentioned 

rents  or  royalties,  to  the  sum  of  500/.,  and  shall  neyertheless  pay  the 

said  sum  of  500/.  at  the  end  of  such  quarter,  and  shall  also  in  the  and  in  any  future 

,.  .  1.1.^  .1    quarter  shall  raise 

succeeding  or  any  future  quarter  dunng  the  said  term  get,  raise,  and  more  than  suffl. 
make  a  surplus  or  greater  quantity  of  coal,  lumps,  slack,  coke,  and  50?;.     ^ 
iron-stone  respectively  than  shall  produce  in  the  whole  rents  or  royal- 
ties amounting  to  the  siun  of  500/.  quarterly,  then,  and  in  such  case,  they  may  retain 

..     ,„_-T,,.        _  ,,-  t    .  "I..  out  of  excees  dea- 

lt shall  be  lawful  for  the  said  lessees,  their  executors,  administrators,  ciency  of  preced- 

ins  Quarter* 

and  assigns,  to  retain,  out  of  the  amount  of  the  money  which  would 
otherwise  have  been  due  and  payable,  under  the  reservations  herein- 
before contained,  in  respect  of  such  surplus  quantity  of  the  same 
coal,  lumps,  slack,  coke,  and  iron-stone,  in  that  quarter,  so  much  and 
such  sum  and  sums  of  money  as  shall  or  may  be  equivalent  to  the 
loss  or  deficiency  in  the  quantity  of  coal,  lumps,  slack,  coke,  and  iron- 
stone, which  shall  have  arisen  or  been  occasioned  by  such  refusal, 
neglect,  or  omission  to  raise  the  aforesaid  stipulated  quantity  in  any 
preceding  quarter,  provided  the  deficiency  in  such  preceding  quarter 
shall  have  been  actually  and  bond  fide  paid  for  as  aforesaid  when  due ; 
yet  so  nevertheless,  from  time  to  time,  from  and  immediately  after, 
and  when  and  as  often  as  the  said  lessees,  their  executors,  adminis-  y^^^  i«f«M«  ^ 

imbiined,  exeees 

trators,  and  assims,  shall  by  such  retention  or  otherwise  have  been  of  coai.&«.. 

'  0     »  J  raised  to  be  paid 

fully  satisfied  and  reimbursed  the  payments  made  for  and  in  respect  of  ^Z^**^^  '^^^' 

such  deficiency  or  deficiencies  as  aforesaid,  all  coal,  lumps,  slack, 

coke,  and  iron-stone,  gotten  and  raised  in  any  quarter  over  and  above  the 

aforesaid  stipulated  quantity  quarterly,  shall  be  paid  for  after  the  rate,   but  royalty  paid 

'  *  •'    ^  ^'  *^  i_  '®'  *"X  surplus 

at  the  times,  and  in  manner  hereinbefore  appointed  for  payment  there-  quantity  of  co«i, 
of,  and  so  nevertheless  that  the  royalty  paid  for  any  surplus  quantity  of  former  quarter 
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17.  LEABB  OF  coal,  lumps,  slack,  coke,  and  iron-Btone,  gotten  in  a  former  qnarter 
FURNACE,      shall  not  be  set  off  against  any  deficiencj  in  a  future  quarter  or  qoaitov : 

^0TS'W0KK3j     j^jy  jj  jg  HEREBY  FURTHER  DECLARED   AND   AGREED,   that  DO  Pent  W 

royalty  shall  be  paid,  or  payable,  or  demandable,  for  any  coal  thit 


^^^fidraey  ^^^  ^^  ^^'^J  fi^om  time  to  time  be  supplied  by  the  said  leoaooe, 
q^][!?ulr!^^"^  executors,  administrators,  or  assigns,  to  the  lessors  for  the  time  bebg, 
Mo  royalty  to  be  or  their  agents  or  agent,  pursuant  to  the  covenant  hereinafter  in  that 
plied  to  lenon;  behalf  contained ;  or  for  any  coal  that  the  said  lessees,  their  execn- 
divenings,  not  ex-  tors  or  administrators,  may  take  for  the  supply  of  their  or  his  own 
cMd^     ytoni   j^^lling-houses  or  dwelling-house  respectiyely,   and  the  ont-oifioet 

thereto,  provided  the  quantity  so  taken  shall  not  in  any  one  year 
or  aUowed  to  dis-  ozceed  fifty  tons  ;  or  for  any  coal  or  lumps  that  shall  or  maj  be  aHowel 
not  exceeding  flTo  by  the  Said  lessoes,  their  executors,  administrators,  or  aaaignBy  to  any 
'  widows,  disabled  men,  or  inralids,  belonging  to  the  said  woiks,  pur- 
suant to  the  coTenant  hereinafter  contained,  provided  the  quantity  to 
allowed  to  each  such  person  shall  not  exceed  five  hundred  weight  per 
or  for  alack  naed    week  ;  or  for  any  slack  that  shall  or  may  be  used  in  woriung  soy 

in  working  en-  , 

gines,  &c,  engine  or  engines,  whimsey  or  whimseys,  erected  or  to  be  erected  ca 

the  said  lands  herembefore  described,  or  any  part  thereof,  for  the 

purpose  of  drawing  the  water  or  coal,  slack,  or  iron-atone,  out  of  tiw 

or  for  burning       Baid  mlues,  or  for  burning  bricks  or  tiles  for  the  use  of  the  said 

bridu,  &c..  for     ^Qr]^^  provided  such  slack  do  not  exceed  the  weight  heremalUr 

toS'wSrt^lS   "^©"^tioJicd  :  And  with  a  view  to  prevent  any  mistake  or  misnnder- 

by  wei^t :  standing  between  the  said  parties  hereto,  as  to  what  shall  be  deemed 

lumps  and  slack,  it  is  hereby  further  provided,  declared,  and  agreed, 

that  the  coal  to  be  doomed,  and  taken,  and  aooountedfor,  and  sold,  or 

consumed,  as  and  for  lumps  and  slack  respectively,  shall  be  fixed  sad 

ascertained  by  the  weight  of  the  pieces ;  and  that  the  wei^t  of  each 

JJS'*4rSi^gS^  ^^  *^®  pieces  of  small  coal  denominated  lumps,  or  which  shall  be  sold 

not  u>  exceed        or  disposod  of  or  cousumod  as  and  for  lumps  or  small  coal,  or  ehali 

be  made  into  coke,  shall  not  exceed  four  pounds,  and  of  each  of  ibe 
pieces  of  small  coal  which  shall  be  sold  or  used  as  slack  shall  not  ex- 

If  losaeespre-         COOd  tWO  pouuds  :   AnD  It  IS  HEREBY  FURTHER  AOREBD  ANDDICIABKP, 

water  fh)m  woric-  that  in  caso  at  any  time  during  the  said  term  hereby  granted,  it  ahall 
happen  that  the  said  lessees,  their  executors,  adminutratorB»  or 
assigns,  shall  be  entirely  prevented  by  fire  or  water  from  carfying  on 
and  continuing  the  working  of  the  said  mines  of  coal  and  iroD-etoo^ 
hereby  demised,  and  it  shall  be  proved  by  him  or  them  to  the  satis- 
faction of  the  said  lessors,  their  executors,  administrators,  or  aae^ 
or  other  the  person  or  persons  for  the  time  being  entitled  in  reTe^ 
siou  as  aforesaid,  or  their  or  his  principal  mine-agent  or  ageato  Av 
the  time  being,  or  to  the  satisfaction  of  any  competent  mnMiff^ 
to  be  mutually  agreed  on  by  the  said  parties,  that  such  fire  or  wiUi 


i     mines. 
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shall  haveliappened  or  been  ocoasioned  by  or  tbrougb  some  inevitable  17.  lbasb  of 
accident,  then  and  in  such  case,  and  during  such  time  as  he  or  they      furnace, 
shall  use  every  exertion  in  his  or  their  power  to  extinguish  such  fire,  and   HW>N-woaKS, 

draw  out  sueh  water,  and  to  recommence  and  continue  the  working  of  the  * 

said  mines  hereby  demised,  the  said  lessees,  their  executors,  administra-  ^^^m?,  ^S^ 

tors,  or  assigns,  shall  pay  only  for  such  quantity  of  coal,  lumps,  slack,  ^^  ^  ^  ^^' 

coke,  and  iron-stone,  as  they  or  he  shall  actually  raise,  get,  and  make, 

from  and  out  of  the  said  mines,  and  shall  be  relieyed  from  their 

liability  to  pay  the  sud  quarterly  rent  of  500^.  hereinbefore  reserved 

and  made  payable  in  each  and  every  quarter  of  a  year  that  they  or  he 

shall  be  so  inevitably  prevented  from  continuing  the  working  of  the 

said  mines  :  And  it  is  hbrebt  furtheb  agrbbd  and  deolahed,  that  Lewew  not  com- 

nothing  hereinbefore  contained  shaU  be  deemed  or  construed  to  extend  Se^ooch^^t 

to  compel  the  said  lessees,  their  executors,  administrators,  or  assigns, 

to  work  the  said  mine  of  coal  hereinbefore  demised,  called  the 

Brooch  Coal,  or  any  part  or  parts  thereof,  unless  they  shall  think 

proper  so  to  do,  or  to  continue  the  working  thereof,  or  any  part  or 


parts  thereof,  further  than  they  shall  think  proper  :  And  further,  that  if  ]flfla«Mx«faMto 

7  ,  ,  •'  r     r  '^  work  Broodi  Cb«l 

in  case  the  said  lessees,  their  executors,  administrators,  or  assigns,  for  aiz  calendar 

«    --  -  -  « •      •         njonths  after  no- 

ahall  neglect  or  refuse  to  work,  or  to  continue  to  work,  the  said  mine  tioe,  iowotb  mny 
of  Brooch  Coal  for  the  space  of  six  calendar  months  next  after  being 
required  so  to  do  by  notice  in  writing  from  the  lessors  for  the  time 
being,  or  their  principal  mine-agent,  it  shall  be  lawful  for  the  said 
lessors,  their  executors,  administrators,  or  assigns,  or  the  persons  or 
person  for  the  time  being  entitled  to  such  Brooch  Coal,  to  work  the 
same  in  the  same  manner  to  all  intents  and  purposes  as  is  herein- 
before contained  with  respect  to  the  mines  and  minerals  expressly 
excepted  and  reserved  out  of  this  present  demise :  And  the  said  Joint  and  Mvwai 
A.  B.  and  C.  D.  do  hereby  jointly,  for  themselves,  their  heirs,  iSm^     ^ 
executors,  administrators,  and  assigns,  and  each  of  them  severally 
doth  hereby,  for  himself,  his  heirs,  executors,  administrators,  and 

assigns,  covenant  with  the  said  Henry,  Lord  Bishop  of ,  Edward 

John,   Baron  ,  F.  D.,   and  J.  B.,   their  executors,    adnunis- 

trators,  and  assigns,  and  to  and  with  the  persons  or  person  for  the 
time  being  entitled  in  reversion  as  aforesaid,  in  manner  following ; 
(that  is  to  say) : — That  they  the  said  lessees,  their  h^rs,  iBxecutors, 
administrators,  and  assigns,  shall  and  will,  during  the  term  hereby 
granted,  well  and  truly  pay  unto  the  said  lessors,  their  executors, 
administrators,  and  assigns,  or  other  the  persons  or  person  for  the  time 
being  so  entitied,  the  rent  of  260/.  hereinbefore  reserved  in  respect  to  pay  mt  of 
of  the  said  furnace,  refinery,  iron-works,  buildings,  land,  machinery,  at.,' 
hereditaments,  and  premises,  hereinbefore  first  described  and  de- 
mised, or  intended  so  to  be,  on  the  several  days  and  times  and  in 
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17.  LEASE  OF  the  maimer  hereinbefore  appointed  for  the  payment  th^eo^  and  that 

FURNACE,      without  any  deduction  or  abatement  thereof  on  any  account  what- 

^oiX'WOKK.s,    goeygp .  ^uj)  ^i^Q  Bhall  and  will,  during  the  said  term  hereby  granted, 

'  on  each  and  every  of  the  said  quarter-days  hereinbefore  mentioned, 

M^unto^^cM^,    (that  is  to  say),  on  the  Slst  day  of  March,  the  30th  day  of  June,  the 
^ii^i^^ '    30th  day  of  September,  and  the  Slst  day  of  December,  in  each  and 

every  year,  settle  and  make  up  the  accounts  of  all  the  coal,  lumps,  alack, 

and  iron-stone,  respectively,  then  gotten  and  raised  out  of  and  from  the 

said  mines  of  coal  and  iron-stone  hereby  respectively  demised,  and  of 

the  coke  that  shall  have  been  made  and  burnt  from  the  produce  of 

And  of  penal        the  said  inines  of  coal  as  aforesaid,  and  also  of  all  penal  rents  or 

'^^'  sums  of  money  (if  any)  that  shall  become  due  and  payable  bj  virtue 

of  the  reservations  hereinbefore  contained ;  and  shall  and  will  weD 

ukdpiiyNnta,       ^i^d  truly  pay  unto  the  said  lessors,  their  executors,  administrators, 

ilSSI^SSi^^ii^;  and  assigns,  or  other  the  persons  or  person  for  the  time  being  entitled 

in  reversion  as  aforesaid,  the  fuU  amount  of  all  the  said  several  rents, 
royalties,  reservations,  and  sums  of  money,  whether  penal  or  other- 
wise, hereinbefore  reserved  and  made  payable,  for  and  in  respect  of 
the  said  mines  of  coal  and  iron-stone,  and  the  produce  thereof,  on  the 
several  days  and  times  and  in  the  manner  hereinbefore  mentioned 
and  appointed  for  the  payment  thereof,  and  when  and  as  the  same 
shall  respectively  become  due  and  payable,  and  that  withoat  any 
mad  rates  and       deduction  or  abatement  thereout,  or  out  of  any  of  them  :  And  also 

shall  and  will,  from  time  to  time  and  at  all  times  during  the  continu- 
ance of  the  said  term  hereby  granted,  pay,  bear,  and  discharge  all 
and  all  manner  of  taxes,  levies,  rates,  and  assessments  whatsoever, 
parliamentary,  parochial,  or  otherwise,  now  charged  or  imposed,  or 
to  be  hereafter  taxed,  charged,  or  imposed,  upon  or  in  respect  of  the 
said  furnace,  refinery,  iron-works,  buildings,  land,  machinery,  here- 
ditaments, and  premises  hereinb^ore  first  described,  and  intended  to 
be  hereby  demised,  or  any  part  thereof,  or  upon  or  in  respect  of  the 
said  mines  of  coal  and  iron-stone  hereby  respectively  demised  as  afore- 
said, or  upon  any  part  thereof,  or  upon  the  produce  Uiereof,  or  any 
part  thereof,  or  up<m  such  part  of  the  said  lands  and  premises  herein- 
before described  as  shall  for  the  time  being  be  entered  upon  and 
occupied  by  the  said  lessees,  their  executors,  admimstrators,  or  as- 
signs, as  aforesaid,  or  upon  the  said  lessors,  thdr  executors,  adminis- 
trators, or  assigns,  or  other  the  persons  or  person  for  the  time  being 
entitled  in  reversion  as  aforesaid,  in  respect  of  the  said  fumaoe, 
refineiy,  iron-works,  bufldings,  machinery,  mines  of  coal  and  iron- 
stone, land,  privileges,  and  premises  respectively :  And  also  shall 
and  will,  from  time  to  time  and  at  all  times  during  the  continuance  of 
the  said  tenn  hereby  granted,  at  their  own  costs  and  ehaiges,  well. 


,&c.j 
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Bubstantiallj,  and  effectuallj  uphold,  maintain,  keep,  and  preserve,  in  17.  lease  of 
the  same  or  the  like  tenantable  repair,  order,  and  condition,  in  every      furnace, 
respect,  as  well  extemallj  as  internally,  as  the  same  are  now  in,   ib.on-^<>wcs, 

all  and  every  the  said  furnace,  refinery,  iron-works,  and  all  and  ' 

singular  other  the  buildings  and  premises  hereinbefore  first  mentioned 
and  demised,  or  intended  so  to  be,  and  also  all  the  engines,  blowing 
machinery,  fixtures,  implements,   apparatus,   and  utensils   of    and 
belonging  to,  or  used  therein,  and  hereby  demised,  and  also  all 
additional  buildings,  erections,  and  improvements,  that  shall,  during 
the  continuance  of  the  said  term  hereby  granted,  be  erected  and 
made  thereon  or  thereto,  and  shall  and  will,   if  required,   leave 
all  such  additional  buildings,  erections,  and  improvements,  (if  any,) 
for  the  use  and  benefit  of  the  said  lessors,  they  paying  for  the  same 
at  a  valuation,  as  well  as  for  the  removal  thereof :  And  also  shall  2<rot  to  Ait«r  pre- 
not  nor  will,  at  any  time  during  the  s^d  term  hereby  granted,  on  any  ^'^ ' 
account  or  pretence  whatsoever,  without  the  previous  consent  in 
writing  of  the  sidd  lessors,  their  executors,  administrators,  or  assigns,  or 
other  the  persons  or  person  for  the  time  being  entitled  in  reversion  as 
aforesaid,  for  that  purpose  first  had  and  obtained,  make  any  material 
alteration  in  the  s^d  premises  hereby  first  demised,  or  any  part 
thereof,  or  take  down  or  remove  any  part  thereof :  And  also  shall  to  deiiTw  pre- 
and  will,  at  the  end,  expiration,  or  other  sooner  determination  of  the  SdSery^l  md  of 
said  term  hereby  granted,  leave  and  deliver  up  all  and  singular  the  ^^™* 
said  premises  hereinbefore  first  demised,  and  every  part  thereof,  to 
the  said  lessors,  their  executors,  administrators,  or  assigns,  or  other 
the  persons  or  person  for  the  time  being  entitled  in  reversion  as 
aforesaid,  in  such  order,  repair,  and  condition  as  aforesaid,  and  par- 
^cularly  shall  and  will  leave,  surrender,  and  deliver  up,  the  engmes, 
blowing  machinery,  fixtures,  apparatus,  utensils,  articles,  and  things, 
of  and  belonging  to  the  said  works  hereby  first  demised,  enume- 
rated in  the  first  Schedule  hereunder  written,  in  as  good  conditioD, 
and  of  as  much  value,   as  the  same   now  are,  and  without  the 
same    or    any   part  thereof    being   deteriorated   or   in    any  way 
lessened  in  value :  And  mobeoveb,  that  it  shall  be  lawful  for  the  power  to  i«Mon 
said  lessors,  their  executors,  administrators,  and  assigns,  or  other  the  ^^^T^^*^ 
persons  or  person  for  the  time  being  entitled  in  reversion  as  aforesaid, 
or  any  or  either  of  them,  and  for  their  or  any  or  either  of  their  agents, 
surveyors,  or  others  authorised  by  them  or  any  or  either  of  them,  at 
all  seasonable  times  in  the  day-time,  to  enter  into  and  upon  the  said 
premises  hereby  first  demised,  and  every  part  thereof,  for  the  purpose 
of  viewing  and  examining  the  state  and  condition  thereof;  and  in  case  imsom  to  repair, 
any  defects  or  want  of  reparation  of  the  said  first  demised  premises,     ^  ^^  ^   ^' 
or  any  part  or  parts  thereof,  or  any  alteration  or  removal  thereof  or 
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17.  LEASE  OF 

FURNACE, 
IRON-WORKS, 


To  work  miiMi  tOl 
worked  out,  (riba 
■Dd  pillara  ez^ 
oeptod,) 


aadquArtariy, 
while  Thick  Coal 
shall  continue  In 
the  solid,  work 
mine  of  coal  and 
lron-stone,soasto 
raise  rojralty  of 
600/.  a  quarter; 


if 


omit. 


except  thioufli 
aeddent  by  me  or 
water. 


lessees  to  piQr 
600/.  a  quarter. 


with  liberty  to 
make  up  defi- 
ciency as  before 
mentioned; 


therefrom  shall  he  then  found  or  appear,  they  the  said  lessees,  their 
executors,  administrators,  or  assigns,  shall  and  will,  upon  notice 
thereof  in  writing  being  given  to  him  or  them,  or  affixed  to  or  left 
upon  the  said  premises  hereinbefore  first  demised,  or  any  part  thereof, 
cause  the  same  premises  and  every  part  thereof  to  be  forthwith  well 
and  substantially  repaired  and  amended  and  supplied  in  every  respect: 
And  also,  that  they  the  said  lessees,  their  executors,  administraton, 
or  assigns,  shall  and  will,  at  their  own  costs  and  charges,  continue, 
without  intermission  or  delay,  to  work  the  said  mines  hereby  demised, 
and  raise  and  get  coal  and  iron-stone  thereout,  until  the  whole  of  the 
same  mines,  or  as  great  a  quantity  thereof  as  by  working  the  said 
mines  in  a  diligent  and  effectual  manner  can  or  may  be  gotton,  shsll 
be  worked  out,  (except  the  ribs  and  pillars,  which  must  necessarily,  or 
which  the  said  lessors  may  require  to,  be  left) ;  and  shall  and  vill 
henceforth  quarterly,  and  in  each  and  every  quarter  of  a  year,  reckon- 
ing as  aforesaid,  during  the  term  hereby  granted,  or  during  Bach 
part  thereof  as  the  mine  of  Thick  Coal  shall  continue  in  the  solid,  and 
not  be  reduced  to  ribs  and  pillars  only,  work  the  same  mines  of  coal 
and  iron-stone  in  such  manner  as  to  raise  and  get  thereout  as  much 
coal,  lumps,  slack,  and  iron-stone  as  will,  together  with  the  coke  to  be 
made  and  burnt  therefrom,  produce,  at  the  rents  and  royalties  afore- 
said, 500/.  in  each  such  quarter  of  a  year  as  aforesaid  ;  and  that  in 
case  the  said  lessees,  their  executors,  administrators,  or  assigns,  shall 
neglect  or  omit  or  be  prevented  from  getting,  raising,  and  makiDg 
such  quantity  of  coal,  lumps,  slack,  coke,  and  iron-stone  respectiTelj 
quarterly  as  aforesaid,  such  omission  or  prevention  shaU  in  no  wise 
operate  to  the  loss  or  injury  of  the  said  lessors,  their  executors,  admi- 
nistrators, or  assigns,  or  other  the  persons  or  person  for  the  time 
being  entitled  in  reversion  as  aforesaid,  unless  such  prevention  aiiall 
happen  by  or  tim)ugh  some  unavoidable  accident  by  fire  or  water,  as 
hereinbefore  mentioned  and  provided  for;  but  that  they  the  said 
lessees,  their  executors,  administrators,  or  assigns,  shall  and  will  well 
and  truly  pay  unto  the  said  lessors,  their  executors,  admioistratoiSy 
and  assigns,  or  other  the  persons  or  person  for  the  time  being  entitled 
in  reversion  as  aforesaid,  for  and  in  respect  of  the  said  mines  of  eoal 
and  iron-stone  hereby  demised,  the  sum  of  5001.  in  each  quarter  of  a 
year  in  which  default  shall  have  been  made  as  aforesaid,  acoording  to 
the  reservations  to  that  efiect  hereinbefore  contained ;  But  noTerthe- 
less,  in  every  case  of  neglect,  omission,  or  prevention  as  aforesaid, 
with  liberty  for  the  said  lessees,  their  executors,  administratoFs,  and 
assigns,  to  make  up  any  deficiency  or  deficiencies  actually  paid  for  as 
aforesaid  in  the  manner  mentioned  in  the  proviso  in  that  bdudf  toe- 
inbefore  contained  :  And  also  shall  and  will,  before  ihe  sinking  <f 
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any  shaft  or  shafts,  pit  or  pits,  and  before  the  erection  of  any  build-  17.  lbasb  of 
ings,  en^ne,  gin,  or  other  machinery  whatsoever,  or  the  getting  of     purnagb, 
any  common  brick  day  for  the  making  and  manufacturing  of  bricks   "WN^oeks, 

or  tiles  upon  any  part  of  the  said  lands  and  hereditaments  hereinbe-  . 

fore  described,  and  before  the  placing  of  any  spoil,  cinders,  or  rubbish  iS^  Bhafts,  &e.  to 

thereon,  or  the  using  of  any  part  thereof  for  any  purpose  whatsoever,  I!l^^t!uflieewii; 

under  the  powers,  authorities,  and  liberties  hereinbefore  granted, 

cause  all  the  soil  and  earth  on  such  part  of  the  surface  of  the  said 

lands  as  shall  be  entered  upon,  taken,  and  used  for  the  purposes  afore* 

said,  to  be  carried  off  and  placed  upon  some  other  part  or  parts  of  the 

said  lands  convenient  for  that  purpose,  and  approved  of  by  the  said 

lessors  or  their  agents,  and  there  be  carefully  preserved,  for  the  pur-  ^^^^^"^^^ 

pose  of  being  re-spread  upon  the  surface  of  the  said  lands,  and  so 

from  time  to  time,  as  often  as  any  other  part  or  parts  of  the  said  lands 

shall  be  taken  and  broken  up  by  the  said  lessees,  their  executors, 

administrators,  or  assigns,  under  the  powers,  authorities,  and  licenses 

hereinbefore  granted :  And  fubthbb,  before  the  taking  or  entering  TogiTescaiandjur 

°  '  o  o    inoiith'i  notice  to 

upon  any  part  or  parts  of  the  surface  of  the  said  lands  hereinbefore  tmaots  before  en* 

1     1  ^         1  terlngonpwiiiliei 

secondly  described,  under  the  powers,  authorities,  and  licenses  here-  leoondiy  d». 
inbefore  granted  in  and  over  the  same,  shall  and  will,  from  time  to 
time,  leave  a  notice  in  writing  under  their  hand  or  hands,  at  the  most 
usual  or  last  place  of  abode  of  the  tenant  or  tenants,  occupier  or  occu- 
piers for  the  time  being,  of  the  surface  of  the  said  lands,  by  the  space 
of  one  calendar  month  next  before  such  entry  and  taking  possession, 
specifying  in  such  notice  the  situation  and  quantity  of  land  so  intended 
to  be  taken  and  entered  upon :  And  fttbtheb,  shall  and  will,  before  andpaToompen- 
entering  upon  and  taking  possession  of  any  part  of  the  surface  of  the  oops  and  da. 
said  lands  secondly  hereinbefore  described,  pay  or  tender  unto  the         ' 
tenant  or  tenants,  occupier  or  occupiers  for  tiie  time  being,  of  such 
surface,  a  fair  and  reasonable  compensation  in  money  for  the  value  of 
the  growing  crops  and  herbage  upon  tiie  lands  so  intended  to  be 
entered  upon  and  taken  by  them  from  time  to  time  as  aforesud,  and 
also  for  any  loss  or  damage  that  shall  or  may  be  sustained  by  such 
tenant  or  tenants,  occupier  or  occupiers,  by  reason  of  such  entry  and 
taking  possession  as  aforesaid,  the  amount  of  such  compensation  to 
be  ascertained  and  determined,  in  case  of  the  disagreements  of  the 
parties,  by  reference  to  arbitration  in  manner  hereinafter  agreed  upon  : 
And  also  shall  and  will  forthwith  fence  out,  with  good  oak  posts  and  and  fenee  out 
double  rails,  so  much  and  such  part  and  parts  of  the  lands  herein-  thirdly  deteribed 
before  tiiirdly  described  as  shall  from  time  to  time  be  necessarily  and  them ; 
unavoidably  entered  upon  by  them  for  the  purpose  of  working  the  said 
mines  of  coal  and  iron-stone  thirdly  hereinbefore  mentioned  and  de- 
mised ;  and  shall  and  will  at  all  times  diuring  the  said  term,  or  during 
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17.  LEASE  OF  such  part  thereof  as  the  same  lands  shall  contintie  in  their  oocopatioiL, 

FURNACE,      keep  such  fences  in  good  repair  :  Anb  further,  that  they  the  aaid 

'^^j^^^^^*'   lessees,  their  executors,  administrators,  and  assigns,  shall  and  will 

1 work,  get,  and  clear  out  the  said  mines  of  coal  and  iron-stone  herehy 

ffJ^?""**"  demised,  and  every  part  thereof,  except  such  part  thereof  as  shall  be 
i^bMt'^fS^  necessarily  left  for  the  support  of  the  messuages  and  buildings  pur- 
suant to  the  proviso  in  that  behalf  hereinbefore  contained,  and  use, 
occupy,  and  enjoy  such  part  of  the  said  lands  secondly  and  thirdly 
hereinbefore  described  as  shall  be  taken  and  entered  upon  as  afore- 
said, in  a  proper  and  workmanlike  manner,  according  to  the  best 
mode  and  course  of  working  mines  of  the  same  or  the  like  descriptioo 
as  or  to  those  hereby  demised,  and  in  a  manner  most  beneficial  and 
profitable  to  the  said  lessors,  as  well  as  to  the  said  lessees,  and  under 
and  subject  to  the  inspection  of  the  agent  or  agents,  bailiff  or  bailifis, 
for  the  time  being  of  the  said  lessors,  their  executors,  administrators, 
or  assigns,  or  other  the  person  or  persons  for  the  time  being  entitled 
in  reversion  as  aforesaid,  and  that  without  committing  or  suffering  any 
wKhoat  wBsta»  wasto,  spoil,  destruction,  or  injury  in  the  siud  mines  of  coal  and 
iron-stone,  or  in  or  to  the  said  excepted  mines  and  minerals,  or  to  the 
surface  of  the  said  lands  under  which  the  said  mines  lie,  or  to  the 
crops  and  herbage,  or  the  erections  and  buildings  thereon,  other  than 
Towoiicfiromthe  guch  as  is  unavoidable:    And  also  shall  and  will  proceed,  in  the 

deep  to  the  crop ;  r  ' 

working  of  the  said  mines  of  coal  and  iron-stone,  in  a  regular  eonrse 

of  working  from  the  deep  to  the  crop,  without  any  intermisuon  or 

not  to  work  ao  oe  delay  :  AiH)  ALSO  shall  not  nor  will  do,  or  permit  or  suffer  to  be  done, 

proportirao"  "^  any  wilful,  negligent,  or  improper  act  in  the  working  of  the  said 

nmpe  or  a     j     ^j^gg  ^f  ^^^^  ^j  means  whereof  an  undue  proportion  of  lumps  or 

but  to  get  OS  much  slack  shaJl  or  may  be  produced  therein  or  therefrom  ;  but  shall  and 
Bi^;      ^  '^^   will,  from  time  to  time  and  at  all  times  during  the  said  term  hereby 

granted,  use  their  utmost  endeavours  to  get  and  raise  as  much  laige 
coal  therefrom,  as  by  working  the  said  mines  of  coal  in  a  workmanlike 
to  ndse  an  sale-     and  proper  manner,  can  be  reasonably  gotten :  And  also  shall  and 
do  anything  to      will  raise  and  draw  from  and  out  of  the  said  mines  of  coal  hereby 
mines,  or  setting    demised,  in  a  proper  and  workmanlike  manner,  all  saleable  slack  that 
^  ^^  shall  or  may  be  produced  in  the  said  pits  :  Anb  also  shall  not  nor 

will  do,  or  suffer  to  be  done,  any  negligent  or  wilful  act,  matter,  or 
thing,  which  shall  or  may  hazard  or  endanger  the  drowning  or  setting 
on  fire  of  the  mines  hereby  respectively  denused,  or  any  part  or  parts 
thereof,  or  the  ribs  and  pillars  thereof,  or  the  gob  or  refuse  coal  or 
slack  that  shall  be  necessarily  left  in  the  said  mines  of  coal,  or 
any  part  thereof,  or  any  of  the  mines  or  minerab  hereinbefore  ex- 
cepted, or  any  adjoining  mines  of  the  said  lessors  or  any  other  persons, 
Sq^i^'^    Of  occasion  any  loss  or  damage  thereto  ;  but  shall  and  will  keep  the 
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headways,  levels,  and  drifts,  clear  and  free,  and  the  necessaty  pas-  17.  lease  of 
sages  for  air  and  water  clear  and  in  good  repair,  during  the  continu-      fubnace, 

ance  of  this  demise,  or  until  the  mines  hereby  demised  shall  be  worked  d*<>^-^^*k®» 

out :  And  also,  in  case  the  woiU:ig  of  the  said  mines  of  coal  and  ! 

iron-stone,  or  any  part  thereof  respectirely,  shall  be  impeded  or  stopped  dMSandf^ z^" 

by  any  unavoidable  accident  by  fire  or  water,  shall  and  will  use  SJ^ofm5eid«iit 

their  utmost  endeavours  without  delay  to  recommence  and  continue  OTtttoppage, to 

the  regular  working  of  ihe  said  mines :  And  also  shall  not  nor  will,  J^^^  without 

at  any  time  or  times  during  the  term  hereby  granted,  work  beyond  Not  to  work  be- 

the  boundaries  of  the  said  mines  hereby  demised,  or  any  part  thereof,  '^°    ^^        ' 

nor  makft  ooQi' 

or  permit  or  suffer  any  headway,  aircourse,  watercourse,  or  other  nrankatioii  with 
oommunication,  to  be  made  into  the  same  mines  from  any  other  mines 
whatsoever :  Provided  always,  that  it  shall  be  lawful  for  the  said  butiMsorsnuj 
lessors,  their  executors,  administrators,  and  assigns,  and  other  the  per-  eauon  from  ad-* 
sons  or  person  for  the  time  being  entitled  in  reversion  as  aforesaid,  thoM^emistd. 
and  also  for  the  tenants  or  occupiers  of  the  mines  adjoining  to  those 
hereby  demised,  with  the  previous  consent  in  writing  of  the  said 
lessors,  their  executors,  administrators,  or  assigns,  or  other  the  pers<ms 
or  person  for  the  time  being  entitled  in  reversion  as  aforesaid,  or  of 
their  or  his  principal  mine-agent,  at  any  time  during  the  said  term 
hereby  granted,  to  make  and  drive  so  many  headways,  drains,  air- 
courses,  and  watercourses,  from  such  adjoining  mines  into  the  mines 
hereby  demised,  as  may  be  convenient  or  necessary  for  the  draining 
and  working  of  such  adjoining  mines  :  And  also  that  they  the  said  ^jS^w^JS?'" 
lessees,  their  executors,  administrators,  and  assigns,  shall  and  will  cricks  and  oak ; 
well  and  effectually  quoin  each  and  every  pit  or  shaft  to  be  sunk  for 
the  purpose  of  working  the  said  mines  hereby  demised  with  good 
bricks  and  mortar,  and  with  proper  curbs  of  sound  oak,  in  a  work- 
manlike manner :  And  also  shall  and  will,  during  the  said  term  and  rcnair  quoin, 
hereby  granted,  at  their  proper  costs  and  charges,  until  the  said  ™^*"  ^    ^' 
shafts,  and  also  the  sbafts  already  sunk  and  made  in  the  lands  here- 
inbefore described,  and  now  worked,  or  hereafter  to  be  worked,  by 
the  said  lessees,  shall  be  arched  over  or  given  up  to  the  lessors  as 
herein  specified,  well  and  substantially  repair  and  amend  the  quoining 
and  curbinfi:  of  the  same  shafts  respectively :  And  also  shall  not  nor  Not  to  get  eoai  or 
will  work  or  iret  any  of  the  mmes  of  coal  and  iron-stone  hereby  demised  twenty  yard«  of 

^  "^  oentn  of  shaft. 

lying  within  twenty  yards  of  the  centre  of  each  such  shaft ;  but  shall 
and  will  leave  a  quantity  of  coal  and  iron-stone,  of  the  length  of  fifty 
yards,  the  breads  of  forty  yards,  and  of  the  area  of  two  thousand 
square  yards,  for  the  purpose  of  supporting  and  preserving  the  same 
shafts :  And  also  shall  and  will,  in  addition  to  the  portions  of  coal  To  lea^  ribe  and 

*  plUars  for  pr»- 

and  iron-stone  to  be  left  for  the  support  of  the  said  pit  and  shafts,  puiv  aerring  lereia, 

fte«t  leading  to 

snant  to  the  covenant  lastly  hereinbefore  contained,  leave  such  good  engfae ; 
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17.  LEASE  OF  and  substantial  ribs  and  pUlars  of  coal,  and  also  such  quantity  or 

FURNACE,      quantities  of  iron-stone,  as  shall,  in  the  opinion  of  the  lessors  or  of 

inON-^OBKS,    ^jjgjj^  principal  mine-agent  for  the  time  being,  be  necessary  for  keep> 

'  ing  clear  and  preserving  the  levels,  drains,  and  watercourses  leading 

•hd  keep  om-       to  the  Said  Alton  pompintr  endne  :  And  also  shall  and  will,  at  their 
repair ;  own  costs  and  charges,  from  time  to  time  during  the  continuance  of 

this  demise,  keep  the  machine-houses  now  standing  on  the  said  lands 
Mid  ramove  same,  Secondly  hereinbefore  described  in  good  repair  ;  and  also  shall  and 
m^l^'!S!S!!Siil^t  ^'^f  ^^  ^^^  B^&ll  ^  ^^^  require,  at  their  like  costs  and  chai^gee, 
piaea ;  remove  such  machine-houses  to  some  more  convenient  part  of  the  said 

lands  hereinbefore  secondly  described,  to  be  from  time  to  tinoe  ap- 
proved of  by  the  lessors,  their  executors,  administrators,  or  assigns, 
or  other  the  persons  or  person  entitled  in  reversion  as  aforesaid,  and 
shall  and  will  keep  such  machine-houses  so  removed  as  aforesaid  in 
and  to  proTid*  Hhc  good  repair  :  And  also  shall  and  will,  from  time  to  time  during 
^dmacfaSmf*'  ^0  said  term  hereby  granted,  at  their  own  costs  and  charges,  provide 

a  proper  person  to  superintend  the  machines  now  erected  or  to  be 

hereafter  erected  by  the  lesson  in  such  machine-house  or  machine- 

and  iraigh  eoab,    houses  ;  and  shall  and  will  cause  and  procure  all  the  coal,  lumps, 

lnoValorraB^      slack,  and  iron-stone,  that  shall  be  raised  or  gotten  from  and  out  (rf 

■omption ;  ^^^  ^^  mlues  of  cosl  and  iron-stone,  to  be  brought  upon,  and  weighed 

by  and  at  such  machine  or  machines,  before  the  same  shall  be  taken 

or  carried  away  from  off  the  said  premises  by  land  carriage,  or  be 

and  canM  weight   consumed,  converted,  or  disposed  of  thereupon  ;  and  shall  and  will 

te  amuuK^bT  <^^^'se  the  weight  and  measure  of  all  such  coal,  lumps,  slack,  and  iron- 

t^"^^'*  stone  respectively,  as  shall  be  sold  or  taken  away  from  the  said 

premises  by  water  carriage,  to  be  from  time  to  time,  previously  to 

their  being  sent  off,  ascertained  by  gauging  each  and  every  boat  and 

other  vessel  when  the  coal,  lumps,  slack,  and  iron-stone  respectively 

andmeaBureeoke  are  loaded  and  delivered  into  the  same :    And  also  shall  and  will 

oefore  zemoyal  or 

oontomption ;       causo  all  the  cokc  that  shall  be  made  and  burnt  from  the  lumps  or 

small  coal  to  be  gotten  out  of  the  said  mines  to  be  measured  before 
the  same  shall  be  taken  away  therefrom,  or  be  consumed  on  the 
aadeaoaeifeighta,  Baid  premises :  And  also  shall  and  will  cause  and  procure  the  weights, 
SlMTi^^a^of  quantities,  and  qualities  of  all  coal,  lumps,  slack,  and  iron-st<me 
ento^in  teoka  raised  and  gotten  out  of  the  said  mines,  and  also  the  measure  of  all 
ofaeooont;  ^^^^  ^^^^  gj^  l^  made  On  the  premises,  and  the  price  or  value  of 

the  coal,  lumps,  and  slack  from  which  such  coke  shall  be  made,  and 
the  price  or  prices  at  or  for  which  the  same  coal,  lumps,  slack,  iron* 
stone,  and  coke  respectively  shall  be  from  time  to  time  sold,  or  if  not 
sold,  but  consumed,  converted,  or  otherwise  disposed  of,  on  the  sud 
premises,  and  the  fair  market  price  or  value  of  such  part  thereof  as 
shall  be  so  consumed,  converted,  or  otherwise  disposed  of,  and  not 
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Bold,  to  be  from  time  to  time  entered  in  a  book  or  books  to  be  kept  *  17.  lease  of 
for  that  purpose  by  the  said  lessees,  their  executors,  administrators,      furnace, 
or  assigns,  at  an  office  on  some  part  of  the  said  lands  hereinbefore   ^^^-^o^^^s, 

secondly  described  ;  to  which  office,  and  book  or  books  of  account,    ' 

and  all  entries  and  accounts  touching  or  relating  to  the  said  demised  witb  liberty  to 
mines  and  the  produce  thereof,  and  the  sale  or  disposition  of  such  and  copy  same, 
produce,  the  siaid  lessors,  their  executors,  administrators,  or  assigns, 
or  other  the  persons  or  person  for  the  time  being  entitled  in  reversion 
as  aforesaid,  and  their  or  any  of  their  agents,  bidlLffs,  or  any  of  them, 
shall  at  all  seasonable  times  have  free  access,  and  be  at  liberty  to 
inspect,  cast  up,  and  examine  the  same  books,  entries,  and  accounts, 
and  take  extracts  from  or  copies  of  the  same  :  And  fubthbr,  that  That  lenon  may 
they  the  said  lessors,  their  executors,  administrators,  and  assigns,  and  SS^I^Jto^^ny 
the  persons  or  person  for  the  time  being  entitled  in  rerersion  as  afore-  hw^T****^™" 
said,  shall  and  may,  from  time  to  time  and  at  any  time  during  the 
said  term  hereby  granted,  remove  the  said  weighing-machines  now 
erected  upon  the  said  lands  hereinbefore  secondly  described,  or  any 
other  weighing-machine  or  machines  to  be  erected  thereon,  to  any 
other  machine-house  or  houses  that  may  be  erected  by  the   said 
lessees,  their  executors,  administrators,  or  assigns,  on  any  other  part 
of  the  same  lands,  pursuant  to  the  covenant  in  that  behalf  herein- 
before contained  :  And  also,  that  the  said  lessors,  their  executors,  md  haTa  aoeen 
administrators,  and  assigns,  and  the  persons  or  person  for  the  time  l^^tid  mea. 
being  entitled  in  reversion  as  aforesaid,  and  their  or  any  of  their  •"•«>^'*«' 
agents,  bailiffs,  servants,  workmen,  or  other  persons  employed  by 
them  as  aforesaid,  shall  and  may,  at  all  times  during  the  said  term 
hereby  granted,  when  and  as  often  as  they  shall  think  fit,  have  free 
access  to  the  machine  or  machines  so  to  be  erected  as  aforesaid,  and 
make  use  of,  prove,  regulate,  and  repair  the  same,  as  often  as  occa- 
sion shall  be  or  re<|uire  ;  and,  if  they  shall  think  fit,  to  weigh,  mea- 
sure, gauge,  and  take  account  of,  all  the  coal,  lumps,  slack,  coke, 
and  iron-stone  that  shall  be  raised  or  gotten  from  and  out  of  the 
mines  hereby  demised,  or  be  made  from  the  produce  thereof:  And  LMseas^ifre- 
ALSO,  that  they  the  said  lessees,  their  executors,  administrators,  and  monthly  aoeounti 
assigns,  shall  and  will  monthly,  if  required,  and  upon  the  last  Satur-  uum,  qniOiSe^ 
day  in  each  and  every  month  during  the  continuance  of  this  demise,  £.     ^^       ' 
deliver  unto  the  agent  for  the  time  being  of  the  lessors  (If  such  agent 
shall  send  or  call  for  the  same  at  the  works)  an  account  in  writing  of 
the  weights,  quantities,  and  qualities  of  all  such  coal,  lumps,  slack, 
and  iron-stone  as  the  said  lessees,  their  executors,  administrators, 
and  assigns,  shall  have  raised  and  gotten  out  of  the  said  mines,  and 
the  measure  of  all  such  coke  as  they  shall  have  made  and  burnt,  and 
the  price  or  value  of  the  coal,  lumps,  or  slack,  from  which  such  coke 
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17.  LEASE  OF'  shall  have  been  made  or  burnt  during  the  monUi  preceding,  and  also 

FURNACE,      of  the  price  and  prices  for  which  the  same  coal,  lumps,  slack,  coke, 

IRON-WORKS,   ^j^^  iron-stone    shall  have  been  respectively  sold,   (or  rained  if 

'  not  sold,)  with  the  exact  weight,  measure,  true  quantities,  quaKtietv 

L«fsees  to  maks  prices,  and  valuo  thereof  respectively  :  And  also  shall  and  will,  on 
oounta,  andd«^  oach  and  every  31st  day  of  March,  30th  day  of  June,  30tli  day  of 
■on*^^.^  ^     September,  and  31st  day  of  December,  in  every  year  during  the 

said  term  hereby  granted,  make  up  and  deliver  unto  the  agent  for 
the  time  being  of  the  said  lessors,  their  executors,  administrators,  or 
assigns,  or  other  the  persons  or  person  for  the  time  being  entitled  id 
reversion  as  aforesaid,  at  their  or  his  mine-office  for  the  time  bdng 

in  A.,  in  the  county  of ,  a  full,  true,  and  particular  account  in 

writing  of  the  weights  and  other  particulars  of  all  such  coal,  lumps, 
slack,  and  iron-stone  as  the  said  lessees,  their  executors,  adminis- 
trators, and  assigns,  shall  have  ndsed  and  gotten  out  of  the  said 
mines,  and  the  measure  of  all  such  coke  as  they  shall  have  made  or 
burnt  from  the  produce  thereof,  and  the  price  or  value  of  the  coaL 
lumps,  and  slack  from  which  such  coke  shall  have  been  made  or 
burnt,  and  also  of  the  price  and  prices  for  which  the  same  coal,  lumps, 
slack,  iron-stone,  and  coke,  shall  have  been  respectively  aold,  (or 
valued  if  not  sold,)  for  the  quarter  of  a  year  then  ending,  with  the 
exact  weight,  true  quantities,  qualities,  measure,  prices,  and  value 
To  pennit  lesson  thereof  respectively :  And  also  shall  and  will  permit  the  said 
«.i»p«»mi».,    j^^^^  ^^^j^  exeontora.  adminiBtratora.  and  aasigiu.  and  other  the 

persons  or  person  for  the  time  being  entitied  in  reversion  as  aforeaaid, 
and  their  agents,  bailiffs,  inspectors,  and  surveyors,  and  other  persons 
authorised  by  them  or  him,  to  go  down  into,  and  return  out  of,  all 
and  every  or  any  of  the  shafts,  pits,  or  works,  to  be  sunk  and  made 
in  or  upon  any  part  of  the  said  lands  hereinbefore  described,  and  to 
enter  into,  go  through,  survey,  and  inspect  the  said  mines,  collieries, 
and  works,  and  the  state  and  condition  thereof,  and  of  every  part 
thereof,  and  to  latch,  inspect,  examine,  and  measure  the  workings 
thereof,  and  the  quantity  and  quality  of  the  coal,  lumps,  slack,  coke, 
and  iron-stone  made,  sold,  consumed,  or  converted,  worked,  or  gotten 
therein  or  thereout,  and  see  that  the  same  mines  and  every  part 
thereof  are  worked,  and  the  said  colliery  and  works  carried  on,  and 
the  produce  of  the  said  mines  disposed  of  in  a  fair,  proper,  and 
and  use  ma-  workmanlike  manner  ;  and  for  all  or  any  of  the  purposes  aforesaid, 
the^pv^iKMe.'  ^    from  time  to  time  and  at  all  seasonable  times,  and  without  requiring 

any  satisfaction  or  compensation,  shall  and  will  permit  the  lessors, 
their  executors,  administrators,  and  assigns,  and  other  the  persons  or 
person  for  the  time  being  entitied  in  reversion  as  aforesaid,  and  their  or 
his  agents,  bailiffs,  inspectors,  and  surveyors,  and  others  authorised  as 
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aforesaid,  to  make  use  of  the  engines,  gins,  machinery,  ropes,  tackle,  17.  lease  of 
and  other  articles  and  things  used  or  employed  at,  npon,  or  in  the  said      purnace, 
mines,  pits,  colliery,  and  works,  and  to  have  the  hdp  and  assistance   J^o^-woaKS, 

of  any  of  the  colliers  and  workmen  employed  in  or  about  the  said    ' 

mines,  colliery,   and  works :    And  in  case,  upon  any  such  survey  ^'^^^SSSSt^* 
or    inspection    as    aforesidd,    the    said    lessees,    their    executors,  ^JuSJ^^JJtai- 
administrators,   or  assigns,   shall,  in  the  opinion   of   the   person  v^w)^, 
or  persons  who  shall  make  the  same  survey  and  inspection,  be 
found  to  be  working  the  said  demised  mines,  or  any  part  thereof, 
or   selling,   consuming,    converting,  or  disposing  of   the  produce 
thereof,  or  carrying  on  the  said  colliery  and  works  in  an  improper, 
unworkmanlike,  or  unproductive  manner,  or  to  the  injury  or  pre- 
judice of  the  said  lessors,  their  executors,  administrators,  or  assigns, 
or  other  the  persons  or  person  entitled  in  reversion  as  aforesaid,  in 
any  respect  contrary  to  the  true  intent  and  meaning  of  these  pre- 
sents,   and    the    said  lessors,   their  executors,   administrators,   or 
assigns,  or  other  the  persons  or  person  for  the  time  being  entitled  in 
reversion  as  aforesaid,  or  their  or  his  agents,  bailiffs,  inspectors,  or 
surveyors,  or  any  of  them,  shall  require  such  mines  to  be  worked,  or 
the  said  colliery  and  works  to  be  carried  on,  in  a  different  manner, 
and  so  as  to  correct  and  amend  such  improper  working  or  manage- 
ment, it  shall  be  lawful  for  the  said  lessors,  their  executors,  admi-  lenon  nmy  girt 
nistrators,  or  assigns,  or  other  the  persons  or  person  for  the  time  °^  ^' 
being  entitled  in  reversion  as  aforesaid,  or  their  or  his  agents,  bailiffs, 
or  surveyors,  or  any  of  ihem,  to  give  notice  in  writing  (such  notice  to 
be  deemed  weO  served  by  leaving  the  same  at  the  dwelling-house  or 
usual  place  of  abode  of  either  of  them  the  said  lessees,  their  execu- 
tors, administrators,  or  asngns,  or  affixing  the  same  upon  any  part 
of  the  works  first  hereinbefore  described,)  of  such  improper  working 
or  management,  and  of  what  the  said  lessees,  their  executors,  admi- 
nistrators, or  assigns,  shall  be  required  to  do,  to  put  a  stop  to,  and 
remedy,  correct,  and  amend  the  same,  and  within  what  time  the 
same  shall  be  required  to  be  done  ;  and,  upon  the  receipt,  delivery,  or 
affixing  of  such  notice,  they  the  said  lessees,  their  executors,  admi- 
nistrators, or  assigns,  shall  and  will  forthwith,  with  all  convenient 
speed,  (except  in  the  case  hereinafter  mentioned  and  provided  for,) 
pat  a  stop  to  such  improper  working  or  management,  and  completely  andieoMttodto* 
and  without  delay  remedy,  correct,  and  amend  the  same  in  the  man*  ^  m^ung^  &e. 
ner  required  by  such  notice  ;  And  that,  in  default  thereof,  it  shall  ind«&nu,ienon 

1  J  '  '  '  may  enter  and 

be  lawful  for  the  said  lessors,  their  executors,  administrators,  or  stop  working, 
assigns,  or  other  the  persons  or  person  for  the  time  being  entitled  in 
reversion  as  aforesaid,  and  their  or  his  agents,  bailiffs,  surveyors,  and 
other  persons  authorised  by  him  or  them,  to  enter  into  and  upon  the  said 
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17.  LEASE  OF 

FURNACE, 
IRON-WORKS, 


without  releasing 
payment  of 
royalty. 


Incaieofditpute, 
questioiis  to  be 
referred  to  arbi- 
tration. 


Leflsees  to  arch 
over  old  shafts, 
and  level  pit- 
mounds, 


unless  requested 
by  lesson  to  leave 
same  open; 


and  leave  bricks 
and  curbs  on  pay- 
ment. 


To  fill  up  old 


lands,  colliery,  and  works,  and,  if  they  shall  think  proper,  to  stop  the 
further  working  of  the  mines  of  coal  and  iron-stone  hereby  demised, 
(except  such  working  as  may  be  necessary  to  preserve  the  same  from 
injury)  :  And  also  to  stop  the  sale  of  coal,  lumps,  slack,  and  iron- 
stone therefrom,  until  the  said  lessees,  their  executors,  administratorB, 
or  assigns,  shall  have  performed  what  shall  have  been  required  in 
and  by  the  said  notice  ;  and  that  such  entry  and  stoppage  bIuJI  not 
in  any  manner  release  or  excuse  the  said  lessees,  their  execntors, 
administrators,  or  assigns,  from  the  rents  and  royalties  payable  under 
this  present  lease  ;  but  the  same  shall  remain  and  continue  payable 
notwithstanding  such  entiy  and  stoppage,  in  the  same  manner  as  if 
none  such  entry  and  stoppage  had  been  made  or  taken  place  ;  But 
in  case  the  said  lessees,  their  executors,  administrators,  or  assigns, 
shall  not  agree  to  the  opinion  of  the  person  or  persons  making  such 
survey  and  inspection  as  aforesaid,  and  shall,  within  seven  daja  next 
after  the  delivery  or  affixing  of  such  notice,  deliver  to  the  lessors,  their 
executors,  administrators,  or  assigns,  or  other  the  persons  or  permmfor 
the  time  being  entitled  in  reversion,  as  aforesaid,  an  opinion  in  writing  of 
some  competent  and  impartial  ground-bailiff  or  mine-agent,  that  the  said 
mines  are  not  worked  or  managed,  or  the  said  colliery  carried  on,  in  an 
improper,  unworkmanlike,  or  unproductive  manner,  or  to  the  pr^udiee 
of  the  said  lessors,  their  executors,  administrators,  or  asagns,  or  other 
the  persons  or  person  for  the  time  being  entided  as  aforesaid,  contniy 
to  the  true  intent  and  meaning  of  these  presents,  then  and  in  audi 
case,  and  as  often  as  the  same  shall  happen,  the  question  as  to  boA 
improper  working  or  management,  and  the  measures  to  be  taken  to 
remedy,  correct,  and  amend  the  same,  shall  be  referred  to  and  settled 
by  arbitration,  according  to  the  provision  hereinafter  contained  in  that 
behalf.  And  further,  that  they  the  said  lessees,  their  executore, 
administrators,  and  assigns,  shall  and  will,  within  »x  calendar  months 
next  after  any  pit  or  pits  shall  be  worked  out,'  or  be  no  longer  of  any 
real  use  with  respect  to  the  working  of  any  part  of  the  said  mines 
hereby  demised,  arch  over  the  mouth  of  such  pit  or  pits  with  bricks 
and  mortar,  and  level  the  pit-mounds,  in  a  good,  substantial,  safe,  and 
proper  manner,  unless  they  shall  be  requested  by  the  lessors,  their 
executors,  administrators,  or  assigns,  or  other  the  persons  or  person 
entitled  in  reversion  as  aforesaid,  to  leave  open  any  of  the  said  jnts; 
and  shall  and  will  leave  all  the  bricks  and  curbs  therein  for  the 
benefit  of  the  lessors,  their  executors,  administrators,  or  assigns,  or 
other  the  persons  or  person  so  entitled  in  reversion  as  aforesaud,  on 

being  allowed  3«.  6(/.  for  each  of  the  curbs,  and  10^.  per  thousand 
for  such  of  the  bricks  therein  as  they  shall  have  purchased,  and  not 
made  from  or  out  of  the  surface  clay  on  the  said  premises  :  And  also 
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shall  and  will,  in  a  like  good,  substantial,  safe,  and  proper  manner,  17.  lease  of 

within  six  calendar  months  next  after  any  gutters,  watercourses,  furnace, 

trenches,  or  roads,  which  shall  be  made  on  any  part  of  the  surface  of  i^o^-^orks, 

the  said  lands  hereinbefore  described,  under  the  powers,  authorities,  ^' 

and  licenses  hereinbefore  granted,  shall  become  of  no  real  use  with  ^Jj^  "wtSi 

respect  to  the  working  of  the  said  mines,  or  any  part  thereof,  fill  up  ^  * 

and  level  the  same  :  And  shall  and  will  also,  within  the  space  of  six  and  leTei  land 

calendar  months  next  after  the  Slst  day  of  March  in  every  year,  fill  longer  used  for 

up  and  level  such  part  and  parts  of  the  said  lands  to  be  taken  by  ' 

them  the  said  lessees,  their  executors,  administrators,  or  assigns, 

under  the  powers,  authorities,  and  licenses  hereinbefore  granted,  as 

shall  be  no  longer  of  any  real  use  for  the  working  of  the  said  mines 

and  carrying  on  the  business  thereof ;  and  shall  and  will,  within  the  time  *°^  restore  same 

1  i».i-  3  111  i«ii-i  for  cultivation  or 

last  aforesaid,  reinstate  and  restore  the  lands  so  to  be  levelled  to  a  herbage ; 

state  as  fit  for  cultivation  and  bearing  herbage  as  the  nature  of  the 

case  will  admit ;  and  shall  and  will  for  that  purpose  carry  and  spread 

over  the  surface  of  such  lands  so  to  be  levelled  a  proper  quantity  of 

the  soil  which  is  hereinbefore  covenanted  to  be  carried  off  the  surface 

of  the  same  lands  before  the  opening  of  any  shaft,  or  the  getting  of 

any  clay,  or  the  erection  of  any  engine,  or  other  works  :   And  shall  and  fence  off 

and  will,  within  the  period  last  aforesaid,  in  every  year,  cause  the  land  ' 

so  to  be  levelled  to  be  fenced  off  from  the  other  part  and  parts  of 

the  said  lands  then  used  and  occupied  for  the  purposes  of  the  said 

mines  and  works,  in  a  substantial  manner,  with  good  oak  posts  and 

double  rails,  and  shall  and  will  keep  such  fences  in  repair ;  and,  when  and  keep  fences 

and  as  soon  as  the  whole  of  any  one  of  the  said  closes  or  parcels  of 

land  shall  have  been  levelled  as  aforesaid,  shall  and  will  make  good, 

restore,  and  reinstate  the  hedges,  banks,  and  fences  thereof,  in  and  restore 

a  proper,  substantial,  and  workmanlike  manner,  by  makmg  up  the  &^^^'        ' 

broken  portions  thereof  with  oak  posts  and  double  rails  on  each 

Bide,  and  a  quickset  fence  to  be  planted  in  a  good  earth  border 

within  such  posts  and  rails,  and  at  a  proper  distance  therefrom,  to 

preserve  the  same  :  And  also  shall  and  will  continue  to  pay  the  sur-  Lessees  to  pay 

face  rent  hereinbefore  reserved  for  such  part  of  the  said  lands  here-  quarter-day  next 

inbefore  secondly  described,  as  is  now  in  their  own  occupation,  and  TeUed,  ud  notie 

also  for  such  part  thereof  to  be  taken  and  occupied  by  them  for  the 

purposes  aforesaid,  up  to  and  including  such  of  the  said  quarterly 

days  appointed  for  the  payment  of  such  rent  as  shall  first  happen 

next  after  such  lands  shall  be  levelled,  fenced,  and  restored  to  a  state 

of  cultivation  as  aforesaid,  and  a  half  year's  previous  notice  thereof 

(such  notice  to  expire  on  one  of  the  said  quarterly  days)  shall  have 

been  given  to  the  said  lessors,  their  executors,  administrators,  or 

assigns,  or  other  the  persons  or  person  entitled  in  reversion  as  afore- 


thereof  given: 


774  APPENDIX. 

17.  LEASE  OF  said  :  And  also,  that  in  case  the  said  lessors,  their  executors,  adminis- 

FURKAGE,      trators,  or  assigns,  or  other  the  persons  or  person  for  the  time  beii^ 

'^     "1  ^^^  '    entitled  in  reversion  as  aforesaid,  or  any  persons  or  person  f<w  them 

! or  him,  or  on  their  or  his  hehalf,  shall,  during  the  said  term  hereby 

bandfn^'seco^d^  granted,  purchase,  or  take  on  lease,  or  occupy  as  tenants  or  tenant 
ierato  pay'them  ^om  year  to  year,  the  whole  or  any  part  of  the  cottages  or  dwelling- 
pSTuiSi  by '^'  houses,  yards,  gardens,  lands,  and  premises  herdnbefore  thirdly 
'^®°''  described,  then  they  the  said  lessees,  their  executors,  administrators, 

and  assigns,  shall  and  will,  from  time  to  time  and  at  all  times  daring 
the  said  term  hereby  granted,  make  and  pay  to  the  said  lessocs,  tlwir 
executors,  administrators,  or  assigns,  or  other  the  persons  or  peraon 
for  the  time  being  entitled  in  reversion  as  aforesaid,  yearij  and 
every  year,  a  reasonable  rent  for  such  part  or  parts  of  the  said  cottages 
or  dwelling-houses,  yards,  gardens,  lands,  and  premises  hereinbefore 
thirdly  described,  so  purchased,  taken,  and  occupied,  as  shall  be  used 
or  occupied  by  the  said  lessees,  their  executors,  administrators,  or 
payments  to  be  assigus,  for  the  purposos  aforesaid :  And  shall  and  will  make  such 
^  ^°  ^ '  payments  quarterly  on  the  several  days  hereinbefore  appmnted  fat 
payment  of  rent,  dear  of  all  deductions  and  abatements  on  any  acooimt 
whatsoever :  And  shall  and  will  make  such  payments  for  audi 
dwelling-houses  and  buildings  up  to  and  including  such  of  the  said 
quarterly  days  as  shall  first  happen  next  after  the  same  shall  have 
been  well  and  substantially  repaired  as  hereinafter  menttoned  ;  and 
for  such  gardens,  lands,  and  premises,  up  to  and  indodtng  such  of 
the  same  quarterly  days  as  shall  first  happen  next  after  the  same  shall 
have  been  levelled,  fenced,  and  restored  to  a  state  of  cultiTation  as 
aforesaid,  and  half-a  year's  previous  notice  thereof  shall  have  he&k 
given  to  the  lessors,  their  executors,  administrators,  or  assigns,  or  other 
the  persons  or  person  for  the  time  being  entitled  in  revemon  as  afore- 
toreimirbaQdings  ssid  :  And  ALSO  shall  and  will  Well  and  substantially  repair  the  bmld- 

on  liindB  secondly    .  x      j-        •  t  ^i.  'j  i      j     i.        •   i.   *>  ti 

demised.  If  da.  mgs  uow  staudmg  m  and  upon  the  said  lands  herembefore  secondly 
mase    y  wor   ;    ^^g^^^^^^^  '^  ^i^g^  ^^j  ^y^\i  ^i^mage  the  same  by  the  working  of  the 

said  mines  hereby  demised,  under  or  near  thereto  ;  and  shall  and  will 
andcompeniaUon  iDake  compensation  to  the  tenant  or  tenants  of  such  buildings  for  aU 
Tiw  Mke**n  leads    *^^™*ff®  ^^^  injury  to  be  sustained  by  them  :  And  also  shall  and  will, 
thirdly  deaeribed.    in  lij^e  manner,  if  and  when  required  by  the  said  lessors,  their  execu- 
tors, administrators,  or  assigns,  or  other  the  persons  or  person  for  the 
time  being  entitled  in  reversion  as  aforesaid,  repair  the  buildings  now 
standing  upon  the  lands  hereinbefore  thirdly  described,  in  case  they 
shall  be  damaged  as  aforesaid,  and  make  compensation  to  the  tenani 
To  supply  lenors  or  tenants  thereof  as  aforesaid :  And  also  shall  and  will,  in  each  and 

with  beet  coal  for 

domestic  pur-        every  year  during  the  continuance  of  the  term  hereby  granted, 

on  the  direction  in  wridng  of  the  said  lessors,  their  executors,  admi- 


APPENDIX.  775 

nifltrators,  or  assigBB,  or  other  the  persons  or  person  for  the  time  17.  lease  op 
being  entitled  in  reyersion  as  aforesaid,  or  of  their  or  his  principal      pubnage, 
mine-agent  for  the  time  being,  supply  to  sach  person  or  persons  as   »on-wobks, 
they  or  he  shall  appoint,  any  quantity  or  quantities,  not  exceeding  * 

one  hundred  tons  in  any  one  year,  of  the  best  coal,  for  domestic  hunSTffir* 
purposes,  that  shall  be  raised  or  gotten  from  and  out  of  the  said  mines  ^^^'» 
hereby  demised,  and  without  making  any  chaige  for  the  same,  such 
coal  to  be  delivered  by  the  lessees,  their  executors,  administrators,  or 
assigns,  at  some  place  on  the  pit-bank,  or  near  thereto,  accessible 
to  carts  and  wagons,  they  the  said  lessees,  their  executors,  adminis-  leaees  being  ai. 
trators,  or  assigns,  being  allowed  to  take  for  and  supply  their  own  tie  pupoMs,  fifty 
dwelling-houses  and  out-offices  thereto  respectiyely  with  such  coal  as  ^^^^' 

they  may  use  therein,  not  exceeding  the  quantity  of  fifty  tons  of  the 
best  coal  per  annum  :  And  also  shall  and  will,  from  time  to  time  and  L«8seM  to  make 
at  all  times  during  the  said  term  hereby  granted,  make,  and  continue  widm  and  dJs. 
to  make,  the  same  allowance  to  all  widows,  disabled  men,  and  invalids,  ***  ^  wpkmen, 
belonging  to  the  said  pits  and  works  hereby  demised,  as  has  been 
heretofore  made  to  them  by  the  lessors  ;  and  also  shall  and  will,  from  and  contribute  to 
time  to  time  as  aforestud,  support  and  contribute  to  the  box  or  sick 
fund  belonging  to  the  said  pits  and  works,  and  in  the  same  manner 
and  to  tJie  same  extent  as  the  said  lessors  have  hitherto  done  for  the 
same  pits  :  Provided  always,  that,  in  the  event  of  any  imexpected  if  aoddents  bap- 
breakage,  failure  of  power,  or  unavoidable  accident  happening  to  the  Huon  to  tup^' 
said  furnace,  blast-engine,  boilers,  or  other  the  works  and  machinery  stomtion  »fZ 
hereby  demised,  or  any  part  thereof,  the  said  lessors,  or  the  persons  ^'^' 
or  person  for  the  time  being  entitled  in  reversion  as  aforesaid,  shall 
and  will,  if  required  by  the  said  lessees,  their  executors,  administra- 
tors, or  assigns,  provide  and  supply  such  part  or  parts  of  the  said 
engines  and  machinery  as  shall  be  necessary  to  be  renewed  and  rein- 
stated, and  the  materials  for  renewing,  reinstating,  and  replaciog  the 
same,  when  and  as  the  same  shall  be  so  required  as  aforesaid,  and 
when  and  as  soon  as  such  new  part  or  parts  of  the  said  engines  or 
other  machinery  and  materials  shall  be  provided  and  supplied,  they 
the  said  lessees,  their  executors,  administrators,  and  assigns,  shall 
and  will  forthwith,  at  their  own  expense,  fix  and  place  the  same,  and  Leneet  to  fiz 
repair  and  reinstate  the  said  engines,  machinery,  buildings,  and  inr^ak.    ^^ 
works,  and  from  thenceforth  during  the  then  residue  of  the  said  term 
keep  and  preserve  the  same  in  as  good  repair  as  they  shall  have  been 
placed  in :  Paovided  also,  and  it  is  hereby  further  agreed  and  de-  ProTiaoforieison 
clared,  that  in  case  any  default  shall  be  made  by  the  said  lessees,  nonpi^ent^f 
their  executors,  administrators,  or  assigns,  in  the  payment  of  the  said  f^rtem'dajv' 
several  rents,  royalties,  reservations,  and  sums  of  money  hereinbefore 
respectively  reserved  and  made  payable,  by  the  space  of  fourteen 
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to  atop  works ; 


17.  LEASE  OF  days  next  after  any  of  the  days  herembefore  appomted  for  payment 

FURNACE,      thereof  respecttyely,  and  on  which  the  same  rents,  royaldes,  reserva- 

IRON-WORKS,    tions,  and  sums  of  money  are  respectively  agreed  to  be  paid,  then  and 

*  in  such  case,  and  when  and  as  often  as  the  same  shall  happen,  and 

although  no  previous  demand  shall  have  been  made  for  such  rents, 
royalties,  reservations,  and  sums  of  money  respectively,  or  for  so 
much  or  such  parts  thereof  respectively  as  shall  be  then  due  and 
owing,  it  shall  be  lawful  for  the  said  lessors,  their  executors,  adminis- 
trators, and  assigns,  or  other  the  persons  or  person  for  the  time  being 
entitled  in  reversion  as  aforesaid,  and  for  their  or  his  agent  or  agents 
duly  authorised  in  that  behalf,  to  enter  into  and  upon  the  lands  and 
premises  which  shall  have  been  entered  upon  by  the  said  lessees,  thw 
executors,  administrators,  or  assigns,  in  pursuance  of  these  preaents, 
and  into  and  upon  the  engines,  furnaces,  erections,  and  buildings  that 
shall  bo  erected  and  built  upon  the  said  lands  and  premises,  or  any 
part  thereof,  by  virtue  of  the  powers  and  authorities  hereinbefore 
respectively  granted,  and  by  all  such  means  as  the  said  lessors,  their 
executors,  administrators,  or  assigns,  and  other  the  persons  or 
person  for  the  time  being  entitled  in  reversion  as  aforesaid,  or  their 
or  his  agent  or  agents,  shall  think  proper,  to  stop  the  further  working 
and  getting,  raising,  and  disposing  of  the  said  mines  hereby  demised, 
and  the  working  of  the  engines  and  other  machineiy  now  erected  or 
to  be  erected  on  the  said  lands,  or  any  part  thereof,  and  also  to  setie 
and  distrain  all  or  any  of  the  gins,  engines,  machinery,  rafl-roads, 
whimseys,  ropes,  tools,  tackle,  and  working  gear,  and  implements, 
horses,  carts,  and  carriages,  and  other  goods,  chattels,  catUe,  and 
effects,  which  shall  be  then  upon  or  in  the  said  lands,  mines,  and 
premises,  or  the  said  engines;  buildings,  and  erections,  or  any  of 
them,  or  shall  be  then  used  in  the  getting  and  raising  or  carrying 
and  taking  away  of  the  coal,  iron-stone,  and  produce,  of  and  from  the 
said  mines  hereby  demised  :  And  also  to  seize  upon  and  disUuin  the 
coal,  iron-stone,  and  all  other  minerals,  matters,  and  things  whatsoevo* 
(including  the  materials  of  any  buildings),  which  shall  be  then  upon 
or  in  the  said  lands  and  mines,  or  any  part  thereof,  and  the  distress 
and  distresses  then  and  there  found  to  seize,  take,  retiun,  and  keep 
or  sell  and  dispose  thereof,  or  of  any  part  thereof  respectively,  until 
the  said  rents,  royalties,  reservations,  and  sums  of  money  req^eetivdy 
hereinbefore  reserved  and  made  payable  as  aforesaid,  and  all  costs, 
charges,  and  expenses  to  be  incurred  by  reason  or  in  consequence  of 
the  nonpayment  thereof  respectively,  at  the  times  respectively  here- 
inbefore appointed,  may  be  fully  satisfied  and  discharged,  and  to  render 
and  pay  the  surplus  (if  any)  unto  the  said  lessees,  their  executors, 
to^be  ramuiatiTe.  administrators,  and  assigns :  And  it  is  hereby  fhrther  declabeo 


and  dlitrain  ma- 
cbinwy, 


and  coal,  &c. 
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AND  AGREED,  that  tlie  powers  of  distress  hereinbefore  expressly  given  17.  lease  of 
as  aforesaid  shall  not  be  constraed  or  taken  to  exclude,  impair,  or      furnace, 
prejudice  the  rights  and  remedies  by  distress  to  which  the  persons  ^^  \         ' 

person  for  the  time  being  entitled  to  the  said  demised  premises  in  

reyersion  immediately  expectant  on  the  said  term  intended  to  be 
hereby  granted  would  have  been  entitled  for  recoyering  payment  of  the 
said  rents,  royalties,  reservations,  and  sums  of  money  hereby  re- 
spectively reserved  and  made  payable  in  case  no  express  power  of 
distress  had  been  inserted  in  these  presents ;  the  true  intent  and 
meaning  of  these  presents  being,  that  the  express  power  of  distress 
inserted  in  these  presents  shall  be  cumulative,  or  in  addition  to  the 
power  of  distress  to  which  landlords  are  by  law  entitled  for  the  reco- 
very of  their  rents  :  And  fubtheb,  that  in  case  it  shall  happen  that  ptotIm  for  ra- 
the said  yearly  and  other  rents,  royalties,  reservations,  and  sums  radfOTfeUimM)f 
of  money  hereinbefore  respectively  reserved  and  made  payable,  or  i^tfortur^^ 
any  of  them,  or  any  part  thereof  respectively,  shall  be  in  arrear  and  bm*! 'iMc^ing 
unpaid  by  the  space  of  thirty  days  next  after  the  respective  days  Sj^^mdCTif?-' 
hereinbefore  appointed  for  payment  thereof  respectively  :  Ob  in  case  **"*»*"• 
the  said  lessees,  their  executors,  administrators,  or  assigns,  shall 
suffer  the  said  hereby  demised  premises,  or  any  part  thereof,  or  any 
lands  and  premises  which  shall  be  entered  upon  by  them  in  pursuance 
of  these  presents,  to  be  extended  or  taken  in  execution  for  any  debt, 
cause,  or  thing  whatsoever :  Or  in  case  the  said  lessees,  their  execu- 
tors, administrators,  or  assigns,  for  the  time  being  entitled  to  the  said 
demised  premises,  shall  commit  any  act  of  bankruptcy  whereon  a  fiat 
shall  issue,  and  they  or  he  shall  be  found  and  declared  bankrupts  or 
bankrupt,  or  shall  make  any  composition  with  their  or  his  creditors, 
or  shall  take  the  benefit  of  any  act  of  Parliament  passed  or  to  be 
passed  for  the  relief  of  insolvent  debtors  :  Or  in  case  the  said  lessees, 
their  executors  or  administrators,  or  any  of  them,  shall    assign, 
underlet,  mortgage,  or  charge,  or  agree  to  assign,  underlet,  mort- 
gage, charge,  or  otherwise  part  with,  at  Law  or  in  equity,  the  said 
demised  premises,  or  any  part  thereof,  or  their  or  his  interest  therein, 
or  any  portion  thereof,  for  aU  or  any  part  of  the  said  term  hereby 
granted,  or  shall  pledge  or  deposit  this  present  indenture  with  any 
person  or  persons  whomsoever,  as  a  security  for  money,  or  by  way  of 
indemnity,  without  the  license  and  consent  of  the  said  lessors,  their 
executors,  administrators,  or  assigns,  or  other  the  persons  or  person 
for  the  time  being  entitled  in  reversion  as  aforesaid,  for  that  purpose 
in  writing  first  had  and  obtained,  then  and  ^m  thenceforth,  and  in 
all  or  any  of  the  said  cases,  it  shall  be  lawful  for  the  said  lessors, 
their  executors,  administrators,  or  assigns,  and  other  the  persons  or 
person  for  the  time  being  entitled  in  reversion  as  aforesaid,  into  and 
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17.  LEASE  OF  upon  the  said  premises  hereby  respectiyely  demisedy  or  any  part 

FURNACE »      thereof  respectiyely  in  the  name  of  the  whole,  to  enter,  and  the  stme 

^^^^'^^^^^t    and  every  part  thereof  respectively  to  have  again,  retain,  re-posseM, 

*  and  enjoy,  as  in  their  first  and  former  estate,  these  presents  or 

anything  herein  contained  to  the  contrary  thereof  in  anywise  not- 
withstanding ;  and  thenceforth  this  present  indenture  of  lease,  and 
the  term  and  estate  hereby  created,  and  every  clause,  artide,  matter, 
and  thing  herein  contained,  shall  cease,  determine,  and  be  void, 
except  so  far  only  as  shall  relate  to  the  recovery  of  any  of  the  rents, 
royalties,  reservations,  and  sums  of  money  hereby  respectively  le- 
served  and  made  payable,  which  shall  be  then  in  arrear,  or  the 
satisfaction  of  damage  for  breach,  nonperformance,  or  nonobserranee 
of  any  of  the  covenants  or  agreements  herein  contained,  anytfaiig 
waiTwofone  herein  expressed  to  the  contrary  thereof  notwithstanding :  And  foi- 
dtfentri^Tof !«.  THEB,  that  in  caso,  by  the  nonpayment  of  all  or  any  of  the  renti, 
foriStutt.  ^^  royalties,  reservations,  and  sums  of  money  hereby  reepeetively  re- 
served and  made  payable,  or  by  any  other  act,  deed,  or  definilt 
whatsoever,  a  right  of  re-entry  under  or  by  virtue  of  the  proneo 
lastly  hereinbefore  contained,  shall  have  arisen,  and  the  said  lesson, 
thdr  executors,  administrators,  or  assigns,  or  other  the  persons  or 
person  for  the  time  being  entitled  in  reversion  as  aforesaid,  shaU,  bj 
receipt  of  any  rents,  royalties,  or  sum  or  sums  of  money,  with  notiee 
or  otherwise,  have  waived  any  forfeiture  aeemed  under  the  said 
proviso  lastly  hereinbefore  contained,  it  shall  be  lawful  for  the  said 
lessors,  their  executors,  administrators,  and  assigns,  or  other  the 
persons  or  person  for  the  time  being  entitled  to  the  same  premises  is 
reversion  as  aforesaid,  on  any  future  nonpayment  as  aforesaid,  or  on 
the  happening  of  any  other  act,  deed,  or  de^Etult  specified  or  set  forth 
in  the  same  proviso,  and  notwithstanding  any  former  waiver,  into  and 
upon  the  said  premises  hereby  respectively  demised  to  re-enter,  and 
to  hold  the  same,  and  every  part  thereof,  in  manner  mentioned  in  the 
said  proviso,  and  to  do  and  perform  all  such  acts  as  are  therein 
specified,  and  so  from  time  to  time  as  often  as  any  breach  or  de&uilt, 
right  of  re-entry,  or  forfeiture,  shall  occur  :  To  the  iktbht  that  a  new 
proviso  or  power  of  re-entry  may  arise  on  each  and  every  forfeiture, 
breach,  or  default,  notwithstanding  the  waiver  of  any  prior  right  of 
re-entry  or  forfeiture  respectively,  and  in  like  manner  as  if  each  sodi 
right  of  re-entry  or  forfeiture  had  been  the  wiginal  right  of  re-entiy 
or  forfeiture  under  the  said  proviso  for  re-entry  lastly  herembefore 
Power toiMwftto  contained:  And  it  is  hbbebt  fubthbb  agreed  and  deolabbd,  tiiat  it 
«nd  o7tenn.         shall  be  lawful  for  the  said  lessees,  their  executors,  administrators,  snd 

assigns,  at  the  end,  expiration,  or  other  sooner  determination  of  the 
said  term  hereby  granted,  to  remove,  cany  away,  and  dispose  of  aO 
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the  engineB,  whimseys,  machinery,  toob,  implementSy  ropes,  rollers,   17,  lease  of 
drams,  skips,  or  other  articles  and  things  whatsoever  belonging  to      fubnace, 
them,  and  then  being  used  and  employed  in  the  working  of  the  said   nWK-jWOUKS, 

mines,  but  no  part  of  the  brick  or  other  buildings  or  brick-work  now   ^' 

standing  or  being,  or  hereafter  during  the  said  term  to  be  erected, 
stand,  or  be,  upon  the  said  lands  hereinbefore  described,  or  any  part 
thereof:  And  it  is  hebebt  lastlt  aobeed  and  dbolabed,  that  if,  at  ci»iu8  for  refer- 
any  time  during  the  said  term  hereby  granted,  or  after  the  expiration  or  tion. 
other  sooner  determination  thereof,  any  variance,  doubt,  controversy, 
dispute,  or  question,  shall  arise  between  the  said  lessors,  their  execu- 
tors, administrators,  or  assigns,  or  other  the  persons  or  person  for  the 
time  being  entitled  in  reversion  as  aforesaid,  on  the  one  part,  and  the 
said  lessees,  their  executors,  administrators,  or  assigns,  on  the  other 
part,  relating  to  these  presents,  or  any  clause,  matter,  or  thing 
herdn  contained,  or  the  construction  of  the  same,  or  concerning  the 
said  furnace,  iron-works,  machineiy,  and  premises,  hereinbefore  first 
demised,  or  the  surface  of  the  said  lands,  or  the  quantity  or  quality 
of  the  mines  which  shall  from  time  to  time  be  worked  by  virtue  of 
these  presents,  and  in  respect  whereof  the  said  rents  and  royalties 
hereinbefore  reserved  shall  be  payable,  or  concerning  any  other 
matter  or  thing  which  may  arise  concerning  the  premises  aforesaid, 
or  in  relation  thereto,  the  same  shall  be  referred  to  arbitration  and 
umpirage  in  manner  following,  (that  is  to  say,)  in  any  such  eases, 
the  parties  intending  to  refer  the  same  to  arbitration  shall,  at 
the  latest  within  one  calendar  month  after  such  question,  doubt, 
dispute  or  difference  shall  have  arisen,  give  notice  in  writing  to 
the  other  of  the  said  parties,  or  some  or  one  of  tbem,  or  leave  such 
notice  in  writing  at  his,  her,  or  their  last  or  most  usual  place  or 
places  of  abode,  or  with  his,  her,  or  their  authorised  agent  on  the 
said  premises  hereby  demised,  naming  in  such  notice  the  person  who 
shall  be  chosen  by  him,  her,  or  them  as  his,  her,  or  their  arbitrator, 
and  the  matter,  point,  or  question  in  dispute,  intended  to  be  referred 
to  arbitration,  and  requiring  the  other  party  or  parties  to  name  or 
choose  his,  her,  or  their  arbitrator  within  one  calendar  month  at 
latest  from  the  time  of  serving  such  notice  ;  and  if  within  the  space 
of  one  calendar  month  to  be  accounted  as  aforesaid  the  person  or 
persons  upon  whom,  or  at  whose  abode,  or  upon  whose  agent,  such 
notice  shall  have  been  served,  or  left  as  aforesaid,  shaU  not  have 
given  the  like  notice  in  writing,  and  left  with,  or  served  the  same 
upon,  the  person  or  persons  requiring  the  appointment  of  an  arbi- 
trator, or  left  at  his,  her,  or  their  last  abode,  or  with  his,  her,  or 
their  agent  as  aforesaid,  in  like  manner  naming  an  arbitrator  on  his, 
her,  or  their  part,  then  it  shall  be  lawful  for  the  person  or  persons 
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17.  LEABE  OF  deBuing  Buch  reference  to  name  a  second  arbitrator,  who  shall  be 

FURNAOE,      empowered  to  act  in  every  respect  in  the  Bame  manner  as  If  he  had 

IBON-WOBKS,  ]^Q^Q  originally  appointed  by  the  party  refusing,  neglecting,  or  omit- 

'  ting  to  appoint  another  arbitrator  as  aforesaid,  and  in  every  case  Buch 

two  arbitrators  shall,  before  they  enter  upon  the  matter  or  business 
so  referred  to  ihem,  and  within  ten  days  at  the  Litest  after  thej 
shall  have  been  so  appointed,  nominate  some  person  to  be  umpire, 
finally  to  decide  in  case  of  their  disagreement,  and  such  arbitraton 
or  umpire  shall  have  full  authority  to  determine  every  such  dispute  or 
difference  as  aforesaid  :  And  that,  as  often  as  any  dispute  shall  arise 
between  the  said  parties,  all  books  of  account,  writings,  and  all  other 
papers,  in  anywise  relating  to  or  connected  with  such  dispute,  in  their 
or  any  or  either  of  their  custody  or  power,  shall  be  produced  and 
delivered  to  the  said  arbitrators  or  umpire  for  their  inspection  or 
guidance  in  adjusting  and  settling  the  same :  And  that  any  such 
submission  as  aforesaid  shall  be  made  a  rule  of  her  Majesty's  Court 
of  Queen*s  Bench  at  Westminster  ;  and,  in  case  the  same  shall  be 
required  by  either  of  the  parties  in  difference,  the  said  parties  differ- 
ing  shall  execute  arbitration  bondfl  to  each  other,  and  in  the  conditioos 
thereto  subscribed  shall  be  clearly  set  forth  and  contained  the  ques- 
tion, point,  or  matter  or  matters  in  difference,  and  the  time  or  period 
for  making  and  delivering  such  award  or  umpirage,  nevertheless  with 
power  for  the  said  arbitrators  or  umpire  from  time  to  time  to  enlai^ 
the  same  if  thought  fit,  and  also  the  assent  of  the  said  parties  that 
their  submission  to  such  award  or  umpirage  shall  be  final  and  con- 
clusive, and  be  made  a  rule  of  her  Majesty's  Court  of  Queen's  Eench 
at  Westminster.     In  wrrNSsa,  &o. 


THE  FIRST  SCHEDULE  above  referred  to. 

PART  I. 


Number 
on  Plan. 

Deteriptton  of  Pnonitai. 

Name  of  Tenant  or 
Ooeapier. 

aoMttty. 

A. 

R. 

P. 

1 

Tho  Alton  iron  furnace,  casting- 
houaes,  bridge-bouse,  engine- 
houses,    shops,    foundry,  and 
other  buildings,  with  the  fur- 
nace-yard,  land  and  premises 
belonging    thereto,    including 

the  sites  of  the  buUdings   .     . 

Messrs.  A.  B.  and  C.  D. 

n 

» 

i» 

2 

House  and  garden 

R.J 

M 

» 

n 

8 

Ditto 

H.  S 

n 

f> 

n 

Ditto 

J.  M 

» 

Ditto 

W.  D 

9f 

If 

» 

Ditto 

H.  P 

n 

9* 

•? 

4 

House,  office,  and  stable    .     .     . 

Messrs.  A.  B.  and  CD. 

** 

5 

n 

n 

1 

13; 

1 
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PART  II. 


Deflcription  of  PramlaM. 


Alton  iron  furnace — Blast-engino       

Single  acting  engine.  The  steam  cylinder  44  inches  diameter,  and 
working  a  7-feet  stroke ;  air  pump  and  condenser,  in  a  cast-iron 
cistern,  oak  timber  beam,  (broken,  but  secured  with  wrought 
and  cast  iron) ;  blowing  cylinder,  74  inches  diameter,  and  piston 
regulator,  10*2  inches  diameter;  jackhead  and  feed  pumps; 
2  wrought-iron  boilers,  23  feet  by  9  feet  each,  with  round  ends ; 
cast-iron  grates,  fire-door  frames  and  plates ;  steam-pipes,  with 
a  stop  valve  on  each  boiler ;  feed  and  waste  water-pipes,  and  a 
regulating  damper  on  each  boiler,  with  chain,  pipes  and  pullies ;  a 
sparo  air-pump,  bucket  and  rod,  both  nearly  worn  out ;  blast- 
pipes  and  boxes,  from  regulator  to  the  tweres     .... 

One  old  grate  in  boiler  cave ;  cast  plates  in  cave  and  slack  hole ; 
cast  stairs  down  to  cave,  9  steps ;  5  shovelling  plates  in  slack  hole 

&c.  &c.  &c. 


17.  LEASE  07 

FURNACE, 
IRON-WORKS, 


Value. 


£  l«. 


» 


tt 


» 


It 


>» 


»» 


»» 


d. 


n 


[ffen  followed,  in  the  deed  from  whidi  (hit  Precedent  it  taken^  a  Umg  and 
minute  description  of  the  mcufhinery  and  hu/Udinga  connected  therewith,} 


THE  SECOND  SCHEDULE  above  referred  to. 


Number 
on  Plan. 


6 

7 

8 
9 


Description  of  Premises. 


Toll-house  and  garden  .... 

House,  bam,  stable,  and  garden  . 
Weighing-machine    House    and 

road 

House,  stable,  and  garden   .     .  • 

Close,  stable,  and  pasturo       •     . 

&c.  &c.  &.C. 


Names  of  Tenant  or 
OeenpiflT. 


The  Commissioners  of 
the  A.  road  .     .     . 
W.  li.     •     .    .    •  . 

Messrs.  A.  B.  and  CD. 

aJ.  XI.   •      •      ■      ■      . 

H.  H 


Quantity. 


A. 

n 

» 
n 
ft 


80 


>» 
tt 

jt 
ft 
tt 


ft 
tt 
tt 


8 


THE  THIRD  SCHEDULE  abore  referred  to. 


Number 
on  Plan. 


47 
48 
49 


Description  of  Premises. 


Garden     .     .     . 
Ditto      .     .     .     . 

Pasturo  land  .     . 
&c.  &c.  &c. 


Name  of  Owner. 


W.  P.      . 
late  R.  W. 
P.  P.  .     . 


Name  of  Tenant  or 
Occupier. 


W.  C. 

M.  H. 


P.P. 


Quantity. 


A. 

ft 
ft 
tt 


2 


R. 
ft 
ft 
ft 


tt 


P. 
ft 
tt 
It 


38 
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18.  LEASE  OF 
LANDS  AND 

COAL-MINE  IN 
SOMERSET- 
SHIRE. 


Putles. 


XVIII. 

Lease  of  Lands  in  the  County  of  Somerseiy  hy  Trustee  of  a 
Term,  Mortgagee,  and  Mortgagor,  and  of  a  Coal  Mine  under- 
neath;  with  the  ustud Powers Jbr  working'  same;  reservist 
a  fixed  Surface  Bent  for  a  part  of  the  Term,  and  augmented 
Bent  for  the  Bemainder,  and  a  Bogaltg  of  one-eighth  of  the  gnm 
Monies  for  which  Coal  shall  be  sold,  and  a  proportionate  Pari 
on  Determination  of  the  Term  before  its  Effluxion  hg  Time; 
with  a  Covenant  to  raise  aU  ifte  Coal  within  the  first  twenhf- 
five  years,  or  to  pay  Jbr  Coal  unwrought  at  a  Foluatibtt. 
Power  to  Lessee  to  determine  Lease  at  end  of  first  twenty-five, 
thirty-five,  or  forty-five  Tears  of  Term;  and  Lessee  to  have 
Bight  of  Pre-emption  on  Sale  by  Mortgagor. 

[A  Concise  Precedent,  the  Lessee's  obfect  being  rather  to  sink  a 
Shaft  to  work  under  adjoining  Property  than  to  obtain  the 
Coal  under  the  Lands  demised,] 

THIS  INDENTURE,  made  the  day  of ,  in  the  je«r 

of  our  Lord  18 — ,  Between  (c)  A.  B.  of  ,  of  the  first  part, 

CD.  of ,  of  the   second  part,   B.  F.  of ,  of  the  third 

Tertatam.  part^  and  [lessees']  of  ,  ke,,  of  the  fourth  part,  Witnessbth, 

that,  in  consideration  of  the  several  rents,  royalties,  covenants,  and 
provisions  hereinafter  reserved  and  contained,  and  on  the  part  of 
the  said  several  persons  parties  hereto  of  the  fourth  part  to  be 
paid,  observed,  and  performed.  He  the  said  A.  B.,  at  the  request 
and  by  the  direction  of  the  said  C.  D.  and  E.  F.,  Doth  by  tbese 
presents  grant,  demise,  and  lease,  And  the  said  C.  D.  and  E.  F. 
Do  and  each  of  them  Doth  by  these  presents  grant,  demise, 
and  lease,  ratify,  and  confirm,  unto  the  said  several  persons  parties 
hereto  of  the  fourth  part,  All  that  piece  or  parcel  of  land 
situate,  lying,  and  being  in  the  parish  of  ,  in  the  county  of 

Somerset,  particularly  described  and  set  forth  in  the  plan  or  ground- 
plot  thereof  drawn  on  the  back  of  the  second  skin  of  these  pe- 
sents,  containing,  &c.  ;  And  also  all  those  two  several  messuages 

or  dwelling-houses  erected  and  built  by on  some  part  or  parts 

thereof,  with  the  gardens  thereto  adjoining  and  belonging,  for- 
merly in  the  occupation  of ,  but  now  in  the  occupation  of •» 

situate  and  being  in street,  in  the  parish  of aforesaid ; 


D6iniM> 


Panels;  Und, 


(c)  A.  B.  wu  a  trustee  of  the  legal 
estate  for  a  term ;  C.  D.  was  a  mortgagee 
in  fee  of  the  lands  demised  ;  and  E.  F.  was 
the  mortgagor;  bnt  in  conseqaence  of 


some  peculiar  drcnmstances  connected 
with  the  title,  it  was  not  deemed  expedient 
to  disclose,  on  the  &ce  of  the  lesse,  tlie 
relative  characten  of  the 


APPENDIX.  788 

And  also  all  and  erery  the  mineB,  depthB,  and  yeinB  of  coal,  which  18.  lease  op 
are  now  open  or  known,  or  wluch  shall  or  may  ho  opened,  found,  or     lakds  akd 
discorered  during  the  continuance  of  the  term  herehy  ^ranted,  or     coal-mine 

IN  SOMBRSBT* 

intended  bo  to  he,  determinahle  as  hereinaflier  mentioned,  within  and        ^^aax. 

under  the  said  messuages  or  tenements,  land,  and  premises :  And   

also  all  and  smgular  the  ways,  waters,  watercourses,  commodities,  Geneniwordi; 
privileges,  advantages,  appendages,  rights,  memhers,  and  appurte- 
nances whatsoever,  to  the  said  messuages  or  tenements,  land,  mines, 
depths,  and  veins  of  coal,  and  premises,  helonging  or  appertaining,  or 
now  used,  occupied,  or  enjoyed  therewith  respectively :  Tooether  Wtthpowwto 
with  fuU  liherty,  power,  and  authority  for  the  said  several  persons 
parties  hereto  of  the  fourth  part,  and  each  and  every  or  any  two  or 
more  of  ihem,  their  and  each  and  every  of  their  executors,  adminis- 
trators, and  assigns,  and  the  executors,  administrators,  or  assigns  of 
any  two  or  more  of  them,  and  the  agents,  servants,  miners,  and  work- 
men of  them,  and  each  and  every  or  any  two  or  more  of  them,  during 
the  said  term,  determinahle  as  aforesaid,  to  enter  into  and  upon  the 
said  premises  herehy  demised,  or  intended  so  to  he,  or  any  part  or 
parts  thereof,  and  there  to  dig,  here,  delve,  drive,  sink,  search  for, 
raise,  get,  and  work  the  said  mines,  depths,  and  veins  of  coal,  and 
follow  and  pursue  the  same,  according  to  the  law  and  customB  of 
mining  used  and  approved  of  in  the  said  county  of  Somerset :  And,  for  sink  pits,  &c. ; 
that  purpose,  to  sink  such  pits  and  Bhafts,  and  to  drive  such  headways, 
levels,  and  drains,  and  to  erect  and  set  up  such  steam-engines 
whimseys,  cranks,  gins,  and  other  machines,  and  to  use  all  such  other 
means  as  shall  he  found  necessary  or  expedient  for  raising,  getting, 
and  working  the  said  mines,  depths,  and  veins  of  coal,  and  for  drain- 
ing, raising,  and  discharging  the  water  therefrom  in  the  host  manner, 
and  as  is  usually  practised  in  such  or  the  like  cases ;  and  to  place,  stack  stack  coal  on  land, 
up,  and  lay  such  coal,  and  the  earth,  ruhhish  and  spoil  to  he  raised 
out  of  the  said  pits  or  shafts  and  mines,  upon  the  several  lands  and 
grounds  herehy  demised,  or  intended  so  to  he,  or  any  part  or  parts  there- 
of;  and  fnnn  time  to  time  to  take  down  the  steam  and  other  engines,  and  take  down 
whimseys,  cranks,  gins,  and  other  machines,  erected  and  set  up  for 
the  purposes  aforesaid,  and  dispose  of  the  materials  thereof,  as  to 
them  the  said  several  persons  parties  hereto  of  the  fourth  part,  or 
any  or  either  of  them,  or  any  two  or  more  of  them,  or  their  executors, 
administrators,  or  assigns,  or  the  executors,  administrators,  or  assigns 
of  any  or  either  of  them,  or  of  any  two  or  more  of  them,  shall  seem 
meet ;  And  to  have,  take,  carry  away,  and  convert  to  their  own  use  and  takeaway^ 
and  henefit,  all  such  coal  as  shall  or  may  he  gotten  or  raised  from  the  own  benefit; 
said  pits,  mines,  and  veins ;  And  also  to  make  such  wagon-roads,  to  make  roads, 
railways,  tram-roads,  and  other  roads  and  ways  in,  through,  and      '  '* 
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LANDS  AND 

COAL-MINE  IN 

SOHBBSBT- 

8HIRE. 

and  do  other  ne- 
eeesaiyacU. 

With  power  to  dig 
earth  for  maJdng 
brlckt  for  building 
on  promliint) 


and  doing  other 
aoti  neoeenry  to 
enjoyment  of 
minei,  ftc 


Hebendvm ; 
lends  and  privl' 
leges  for  years 
determinable; 


and  ooals  for  les- 
see's abaolate 
benefit. 


Reddeadom. 


over  the  said  lands  or  grounds  to  or  from  any  conyenieni  place  or 
places  of  delivery  :  And  to  do  and  perform  all  other  acts  and  things 
for  the  carrying  away  of  the  said  coals  and  other  produce  of  the  said 
pits  or  mines  as  shall  from  time  to  time  be  fitting  and  necessary : 
Together  also  with  full  liberty,  power,  and  authority  during  the 
said  term,  determinable  as  aforesaid,  to  dig,  raise,  and  get  eUj,. 
brick,  earth,  loam,  sand,  fire-clay,  iron-stone,  and  other  mineral  sob- 
stances  and  materials,  in  any  part  or  parts  of  the  said  premises,  and 
to  make  the  same  respectively  into  bricks  and  other  articles,  for  the 
purpose  of  erecting  or  constructing  in  or  upon  the  said  pr^niseB,  or 
any  part  thereof,  any  erections,  works,  railways,  engines,  machinery, 
and  other  conveniences,  for  the  prosecution  of  the  colliery  and  maki 
intended  to  be  carried  on  by  the  said  several  persons  parties  hereto 
of  the  fourth  part,  their  executors,  administrators,  or  assigns,  punoant 
to  these  presents,  and  for  altering  and  repairing  the  same,  or  other- 
wise to  convert  and  appropriate  the  same  substances  and  materials 
respectively  to  the  use  of  the  said  colliery  and  works  :  And  generally, 
with  full  power  and  authority  to  do  aU  other  necessaiy  and  proper 
acts,  matters,  and  things  for  laying  dry,  raising,  getting,  and  w(ffk- 
ing  the  said  mines,  depths,  and  veins  of  coal,  and  disposing  of  the 
produce  thereof,  and  for  raising,  digging,  getting,  and  disporing  of 
the  several  other  minerals  and  substances  aforesaid,  (subject  as  afore- 
said,) and  for  deriving  the  fiill  benefit  of  the  demise  hereby  made,  or 
intended  so  to  be,  and  the  powers  and  privileges  hereinbefore  granted, 
according  to  the  true  intent  and  meaning  thereof,  as  to  ihem  the  said 
several  persons  parties  hereto  of  the  fourth  part,  or  any  or  dther  or 
any  two  or  more  of  them,  or  their  executors,  administrators,  or  assigns, 
or  the  executors,  administrators,  or  assigns  of  any  or  either,  or  anj 
two  or  more  of  them,  shall  seem  expedient :  To  have,  hold,  use, 
exercise,  and  enjoy  the  said  messuages  or  tenements,  lands,  mines, 
minerals,  powers,  liberties,  privileges,  and  premises  hereby  demised, 
or  intended  so  to  be,  unto  the  said  several  persons  parties  hereto  of 
the  fourth  part,  their  executors,  administrators,  and  assigns,  for  and 
during  the  term  of  fifty  years,  to  be  computed  from  the  21st  day  of 
December  now  last  past,  but  subject  to  sooner  determination  in 
manner  hereinafter  mentioned :    And  to  have,   hold,  take,  and 
dispose  of,  all  the  coals  and  other  minerals  and  produce  to  be  raised 
and  gotten  by  the  said  several  persons  parties  hereto  of  the  fourth 
part,  their  executors,  administrators,  or  assigns,  during  the  said  term, 
determinable  as  aforesaid,  by  virtue  of  these  presents,  unto  the  said 
several  persons  parties  hereto  of  the  fourth  part,  their  execators. 
administrators,  and  assigns,  to  and  for  their  own-  absolute  use  and 
benefit  :    Yielding  and  paying  therefor,  yearly  and  every  year 


OOAL-MINE  IN. 
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during  the  first  twenty-five  years  of  the  said  term  hereby  granted,  ot  18.  lease  of 
intended  so  to  be,  determinable  as  aforesaid  {b),  the  yearly  rent  or     lands  and 
sum  of  50/.,  of  lawful  money  current  in  Great  Britain,  and  during  the 
last  twenty-five  years  of  the  said  tenn,  determinable  as  aforesaid,  the' 
yearly  rent  or  sum  of  60/.,  of  like  lawful  money,  as  and  for  the  surface 
rent  of  the  said  messuages  or  tenements,  land  and  premises  hereby  8uiiiMei«nt,eiear 
demised,  or  intended  so  to  be,  clear  of  all  taxes,  rates,  charges,  and 
assessments  whatsoever,  now  or  hereafter  to  be  charged  or  assessed 
on  the  said  premises,  or  the  erections  and  buildings  to  be  erected  and 
'built  thereupon  (except  the  land-tax,  and  property  or  income-tax,) :  And  pnither  redd«n- 
ALSO  TiELDiNG  AND  PAYING  yearly,  and  every  year  during  the  said  term     ""  ®  ™       ' 
hereby  granted,  determinable  as  aforesaid,  as  and  for  the  royalty  or 
mine-rent  during  the  said  term,  determinable  as  aforesaid,  one  eighth 
part  of  the  amount  of  the  gross  moneys  (whether  in  fact  such  moneys 
shall  be  received  or  not)  for  which  all  coals  to  be  gotten  or  obtained 
during  the  said  term  from  the  mines  or  veins  of  coal  hereby  demised,  or 
intended  so  to  be,  shall  be  sold,  or  contracted  to  be  sold,  at  the  mouth 
of  the  pit  or  shaft  or  elsewhere  ;  the  said  several  rents  or  sums  vvmmtM  to  be 
repectively  hereby  reserved  or  made  payable  to  be  payable  and  paid 
by  four  quarterly  payments  in  each  year  of  the  said  term,  determinable 
as  aforesaid,  (that  is  to  say),  on  the  2l8t  day  of  March,  the  21st  day 
of  June,  the  21st  day  of  September,  and  the  21st  day  of  December, 
in  each  and  every  year,  without  any  deduction  or  abatement  on  account  wftboatdedncUon 
of  bad  or  doubtful  debts,   or  of  the  costs,  charges,  or  expenses  iag.  && 
of  winning  or  getting  the  said  coal,  or  of  any  taxes,  assessments, 
or  impositions,  (except  the  land-tax,  and  property  or  income-tax,)  or  on 
any  other  account  whatsoever ;  the  first  quarterly  payment  thereof  to 
begin  and  be  made  on  the  21st  day  of  March  now  next  ensuing : 
And  also  tielding  and  pating  a  proportionate  sum  for  the  period,  if  Further  redden- 
any,  which  may  happen  to  elapse  between  any  one  of  the  said  quar-  uonate  rent  for 
terly  days  of  payment  and  the  period  of  the'  determination  of  the  said  ter. 
term,  if  the  same  shall  happen  to  determine  under  the  proviso  or 
agreement  in  that  behalf  hereinafter  contained ;  such  proportionate 
sum  to  be  payable  immediately  on  such  determination  (c) :  And  the  covenants  by 
said  several  persons  parties  hereto,  of  the  fourth  part,  and  every  or  and  seYermiij, 
any  two  or  more  of  them,  do  hereby  jointly,  for  themselves,  their 
heirs,  executors,  administrators,  and  assigns,  and  each  and  every  of 
ihem  severally,  separately,  and  apart  from  the  others  and  other  of 
them,  doth  hereby,  for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  covenant  with  the  said  A.  B.  (d),  his  executors,  admi- 

(b)  A  general  reddendum  during  the      note  (r). 
term  ii  best  in  a  caw  of  this  kind.  (d)  The  covenant  is  with  A.  B.,  as 

(e)  See  ante,  p.  602  of  this  Yolume,     being  the  owner  of  the  first  legal  term. 
VOL.  U.  E  E  E 
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18.  LBA8&  09 
LANDS  AKD 

COAL-MINB  IK 

BOMBBSBT* 

BHmX. 

to  piiy  rmti  and 
ro^tWt; 


ud  taxM,  te.. 


and  indMimify 
iMion  tiMrafrom; 


and  withia  fiMt 
twenty-llTt  yean 
of  tennMtall 
eoal  nnwff  landi 


nifttraton,  and  asBigiiB,  (but  in  tnut  for  the  person  or  persons  for  the 
time  being  beneftciallj  entitled  to  the  rents,  royalties*  and  soma  of 
money  Hereby  resenred  or  made  payable,)  in  manner  foDowing  ;  tbal 
is  to  say  :«^That  they  the  said  seTeral  persons  parties  hereto^  of  the 
fourth  part,  or  some  or  one  of  them,  their,  or  some  or  one  of  their 
executors,  administrators,  or  assigns,  dudl  and  will,  dnrmg  the  said 
term  hereby  granted,  or  intended  so  to  be,  determinable  as  aforesaid, 
pay  unto  the  siiid  A.  B.,  his  ezecntors,  administrators,  or  assigns,  in 
trust  as  aforesaid,  the  said  sorikoe  rent,  and  all  and  singular  other 
the  rents,  royalties,  and  sums  of  money,  and  proportionate  part 
thereof,  hereinbefore  reserved  and  made  payable  as  aforesaid,  at  the 
times  and  in  the  manner  hereinbefore  mentioned  and  appointed, 
without  any  deduetion  or  abatement  whatsooTor  for  taxes  or  other- 
wise, (except  in  respect  of  the  Uuid-tax,  and  property  or  ineome  tar, 
now  charged  or  hereafter  to  be  charged  upon  the  said  premnes,  or  sa 
the  said  erections  and  buildings  to  be  erected  and  built  as  aforesaid) : 
Ann  ruBTHBB,  that  they  the  said  seteral  persons  parties  hereto,  of  the 
fourth  part,  or  some  or  one  of  them,  their,  or  some  or  one  of  their 
executors,  administrators,  or  assigns,  flhall  and  will  from  time  to  time, 
and  at  all  times  during  tiie  said  term,  determinable  as  afereaaid,  pay, 
bear,  and  discharge,  aU  rates,  taxes,  and  charges  whatsooYer,  paroehttl 
and  parliamentary,  now  imposed,  or  hereafter  to  be  imposed,  is 
respect  of  the  said  premises  hereby  demised,  or  intended  so  to  be,  er 
on  tiie  said  erections  and  bufldings  to  be  erected  and  built  as  aforesaid, 
(except  the  land-tax,  and  property  or  income-tax) ;  and  shall  and  wi& 
at  ail  times  sare  harmless,  and  keep  indemnified  the  said  sevenl 
persons  parties  hereto,  of  the  first,  second,  and  third  parts  respee- 
tirely,  and  each  and  every  of  them,  their,  and  each  and  erety  of  tiwir 
heirs,  executors,  administrators,  and  assigns  therefrom :  Aim  pubthes, 
that  they  the  said  seteral  persons  parties  to  these  presents,  of  thefburth 
part,  or  some  or  one  of  them,  their,  or  some  or  one  of  their  exeeuton, 
administrators,  or  assigns,  shall  and  will,  during  the  first  twenty-fire 
years  of  the  said  term,  determinable  as  aforesaid  (e),  well  and  truly 
work,  raise,  and  get  all  the  oOal  which  can  or  may  be  found  within  aad 
under  the  said  messuages  or  tenements,  lands  and  hereditamenla 
hereby  demised,  or  intended  so  to  be :  Aim  f  ubthbr,  that  in  case 


(«)  Am  tha  Iaam's  objeet  m 
thia  loaae  ifM»  lui  wa  haya  notioed,  ante 
p»  782  of  this  Yolnme,  rather  for  the  pnr- 
poM  of  nnking  a  shaft  to  work  tixider 
adjoining  property,  than  of  getting  the 
coal  under  the  lands  demised ;  and  as  a 
great  quantity  of  coal,  particularly  that 


aeanet  the  •offtee  lo  nppott  ike  iMI 

and  pit*s  moudi,  would  probaUy  nnaia 
unwrought  till  near  the  end  of  the  tcna, 
to  the  postponement  of  the  royalty  paj* 
ments,  the  lessors  sHpnlated  for  theesva- 
nant  in  the  text. 
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default  shall  be  made  in  the  working,  raising*  and  getting  of  the  said  18.  us  abb  of 
coal,  as  lastly  hereinbefore  is  mentioned,  a  survey  and  measurement,     i^ands  akd 
for  the  purpose  of  aaeertaining  the  quantity  of  coal  which  at  the  ^^^^i^^^^  ^ 
expiration  of  the  said  first  twenty-five  years  of  the  said  term,  deter-        shirs. 

'minable  as  a&resaid,  shall  be  unworked,  unraised,  and  ungotten,  and   

the  value  thereof,  shall  be  had  and  made  by  two  persons,  one  of  them  in  dnbmA,  nona. 

to  be  chosen  by  the  said  several  persons  parties  to  these  presents,  of  eoai  to  be  mwie 

the  first,  second,  and  third  parts,  or  some  or  one  of  them,  their,  or    ^    ^'*^' 

some  or  one  of  their  heirs,  executors,  administrat(Mrs,  or  assigns,  and 

the  other  of  them  to  be  chosen  by  the  said  several  persons  parties 

hereto^  of  the  fouith  part,  some  or  one  of  them,  their,  or  some  or  one 

of  their  executors,  administrators,  or  assigns  ;  and  in  case  the  said 

two  persons  so  to  be  chosen  cannot  agree  upon  their  measurement 

and  valuation,  then  by  a  third  person,  to  be  chosen  by  them  before 

they  shall  enter  upon  the  consideration  of  the  matters  referred  to  them ; 

and  that,  if  the  said  several  persons  parties  to  these  presents,  of  the 

fourth  part,  tiieir  executors,  administrators,  or  assigns,  shall  refuse  or 

neglect  to  nominate  a  penon  on  their  part,  by  the  space  of  fourteen 

days  after  notioe  in  writing  by  the  said  several  persons  parties  to 

these  presents,  of  the  first,  second,  and  third  parts,  or  some  or  one  of 

them,  to  be  left  at  the  residence  of  some  or  one  of  the  sud  several 

persons  parties  hereto  of  the  fourth  part,  or  their  or  his  executors, 

administrators,  or  assigns,  then  such  survey  and  valuaticm  shall  or 

may  be  made  by  the  person  to  be  chosen  by  the  said  several  persons 

parties  to  these  presents  of  the  first,  second,  and  third  parts,  or  some 

or  one  of  them:  And  that  they  the  said  several  persons,  parties  ud  i^Mes  to  pay 

hereto,  cf  the  fourth  part,  or  some  or  one  of  them,  or  their,  or  some  w  tion,  m  rent  or 

one  of  their  executors,  admimstrators,  or  assigns,  shall  and  will,  fomtMndajt 

witiiin  the  space  «f  foarteen  days  after  notioe  in  writing  of  such  mea- 


surement and  valuation  lumng  been  made,  ajid  of  the  amount  oi  such 
▼aloatiai  shall  have  been  left  for  them  or  him,  at  their  or  his  residence 
as  aforesaid,  well  and  truly  pay  unto  the  said  A,B.,  hb  executors, 
adinimstrators,  or  assigns,  in  trust  as  aforesud,  and  for  and  as  or  in 
the  nature  of  rent  or  royalty,  and  to  be  deemed  and  considered  as 
reserved  accordingly,  so  much  money  as  in  such  last-mentioned  notice 
shall  be  expressed  to  be  the  value  of  the  said  eosl  so  unworked,  un- 
ndsed,  and  ungotten  as  aforesaid:  Akd  aubo,  that  it  shall  be  lawful  for  Libertytore- 
ihe  said  persons  so  to  be  chosen  as  aforesaid,  and  their  referee,  and  £^;  ^"^^"^ 
each  and  every  or  any  or  either  of  them,  for  the  purposes  aforesaid, 
to  enter  upon  the  said  messuages  or  tenements,  land,  mine,  and  pre- 
mises, at  ail  seasonable  times,  and  to  survey,  inspect,  make  plans, 
and  take  measurements  of  the  sud  mines,  coal-works,  and  premises, 
and  to  hove  ihe  use  of  the  engines,  implements,  and  utensils  of,  MdhaTeiueof 

E  E  E  2 
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18.  LEASE  OF  belonging,    or   attached  to,  or  used   in   or   about  the  said  mines, 

LANDS  AND  works,  and  premises,  either  for  the  purposes  aforesaid,  or  for  the 

COAL-MINE  IN  purpQge  of  returning  from  such  survey,  inspection,  measuronent,  and 

SHIRE  valuation  :  And  further,  that  they  the  said  several  persons  poitiei 


-  to  these  presents,  of  the  fourth  part,  or  some  or  one  of  them,  their,  or 
going  and  return-  somo  or  ono  of  their  executors,  administrators,  or  assigns,  shall  and 

CoTenant  b  les-    ^^^'  ^^^  *^®  *^  *^°*®  ^^^  **  ^^  times  during  the  said  term,  deter 
aees  to  repair,       minable  as  aforesaid,  maintain  and  keep  the   said   messuages  or 

tenements  and  premises  hereby  demised,  or  intended  so  to  be,  in  good 
and  yield  up  in      and  Substantial  order  and  repair :  And  shall  and  will,  at  the  expiiar 

repair  at  end  of  •  •       « 

term ;  tion  or  Other  sooner  determination  of  the  said  term,  determinable  as 

aforesaid,  deliver  up  all  and  singular  the  said  messuages  or  tenemental 
land  and  premises,  in  such  good  and  substantial  order  and  repur ;  and 

and  fiu  ap  aod      fill  up,  closo,  and  level,  and  leave  fiUed  up,  closed,  and  levelled,  all 

and  singular  the  pits  and  shafts  made  and  sunk,  or  to  be  made  and 
sunk,  in  or  upon  the  said  land  and  premises,  or  any  part  thereof: 

andkaepbooinof  And  ALSO  shall  and  will,  durinff  the  continuance  of  the  said  tenn, 

aoooont;  ,  ° 

determinable  as  aforesaid,  keep,  or  cause  to  be  kept,  in  some  eoare- 
nient  part  of  the  said  messuages  or  tenements,  land  and  premises,  or 
as  near  thereto  as  may  be  convenient  to  all  the  said  several  parties 
interested  therein,  regular  books,  wherein  shall  be  duly  entered  fair 
and  open,  just,  correct,  particular,  and  regular  accounts  in  writing, 
from  time  to  time,  of  the  several  quantities  of  coal  which  shall  from 
time  to  time  be  gotten  or  raised  from  and  out  of  the  said  mines  and 
veins  of  coal  hereby  demised,  or  intended  so  to  be,  and  shall  be  sold 
and  carried  away,  or  used,  consumed,  and  employed,  in  or  about  the 
works  of  the  said  mine  and  premises,  and  of  the  prices,  and  of  the 
several  times  and  dates  of  such  gettings,  raisings,  sales,  conversions, 
use,  and  consumption,  and  also  of  the  owners  of  wagons,  carts,  car 
riages,  horses,  and  other  beasts,  in  and  by  which  the  same  articles 
may  be  carried  away  respectively  ;  and  also  shall  and  will  make  such 
entries  in  the  said  books  of  account  at  the  time  or  respective  timeo 
and  permit  lenon  of  ascertaining  the  said  several  weights,  prices,  and  quantities :  Akd 
oopj  Mune ;  ALSO  shall  and  will  permit  or  suffer  the  said  several  persons  parties 

hereto,  of  the  first,  second,  and  third  parts  respectively,  and  each  and 
every  or  any  or  either  of  them,  or  their  and  each  and  every  or  anj  or 
either  of  their  heirs,  executors,  administrators,  or  assigns,  or  his, 
her,  or  their  agent  or  agents  for  the  time  being,  at  all  seasonable 
times  to  inspect  the  said  books  of  account,  and  to  make  copies  thereof, 
and,  if  requested,  or  extracts  thero^m :   And  shall  and  wiU,  on  the  Saturday  neit 

to  malie  copies  for     *  -^  . 

succeedmg  each  and  every  of  the  said  four  quarterly  days  or  times  of 
payment  of  the  said  rents  or  sums  of  money  hereinbefore  reserved  and 
made  payable  in  each  year  during  the  said  term,  determinable  as 
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aforesaid,  at  their  own  expense,  if  requested  so  to  do  by  the  said  A.  B.,  1 8.  lea6E  of 
his  executors,  administrators,  or  assigns,  make  out  and  deliver,  or     I'ANDS  and 

cause  to  be  made  out  and  delivered,  unto  him  or  them,  in  trust  as  coal-mine  in 
aforesaid,  or  his  or  their  agent  or  agents,  a  true,  full,  and:  correct        shibe. 

copy  of  the  said  books  of  account  for  the  then  preceding  quarter :  

And  also  shall  and  will  permit  and  suffer  the  said  several  persons  andp«rmitie«or« 

*■  '^  to  inspect  mines, 

parties  to  these  presents,  of  the  first,  second,  and  third  parts  respec- 
tively, and  each  and  every,  or  any  or  either,  or  any  two  or  more  of 
them,  or  their,  or  any  or  either  of  their  heirs,  executors,  administra- 
tors, or  assigns  respectively,  or  the  heirs,  executors,  administrators, 
or  assigns  of  any  two  or  more  of  them,  or  his,  her,  or  their  agents, 
workmen,  servants,  or  any  other  person  or  persons  whom  he,  she,  or 
they  may  appoint,  to  enter  upon  the  said  messuages  or  tenements, 
land,  mine,  and  premises,  at  any  seasonable  time,  and  to  survey  and 
inspect  and  make  plans  of  the  said  mines  and  works  and  premises, 
and  to  see  whether  the  same  are  in  irood  and  substantial  order,  con-  toweif  sMnepro- 

j.  .  .  perly  worked; 

dition,  and  repair,  and  are  worked,  managed,  and  carried  on  in  a 
proper  and  workmanlike  manner,  according  to  the  true  intent  and 
meaning  of  these  presents ;  and  shall  and  will  help  and  assist  such 
person  or  persons  so  entering  as  aforesaid,  either  by  themselves, 
himself,  6r  herself  respectively,  or  by  means  of  their,  his,  or  her 
agents  and  other  workmen  ;  and  permit  them,  him,  and  her  to  have  "jiijg'^fcj'^j' 
the  use  of  the  engines,  implements,  and  utensils,  for  the  purposes  afore-  pN;  »nd  return- 
said,  and  also  for  the  purpose  of  returning  from  such  survey  and  inspec- 

inspection :  Provided  always,  and  it  is  hereby  declared  and  agreed.    Power  to  leneei 
^  to  remoTe  en- 

ihat  it  shall  be  lawfiil  for  the  said  several  persons  parties  hereto,  of  ginee,  dtc,  within 

,  ,  ,      six  months  after 

the  fourth  part,  their  executors,  administrators,  or  assigns,  within  six  end  of  term. 
calendar  months  next  after  the  expiration  or  other  determination  of 
the  said  term  hereby  granted,  or  intended  so  to  be,  (the  rents,  royal- 
ties, payments,  and  reservations  aforesaid  being  duly  paid  and  satis- 
fied, and  the  several  covenants,  conditions,  and  agreements  herein 
contained,  on  the  part  of  the  said  several  persons  parties  hereto,  of 
the  fourth  part,  their  executors,  administrators,  and  assigns,  being 
duly  observed  and  performed,)  to  enter  into  or  upon  the  said  mes- 
suages or  tenements,  land,  mines,  and  premises,  or  any  part  thereof, 
with  or  without  horses,  carts,  carriages,  agents,  servants,  and  work- 
men, and  to  take  down,  unfix,  and  remove  all  such  erections,  buildings 
and  constructions,  engines,  machines,  iron-work,  fixtures,  fastenings, 
and  conveniences,  as  shall  at  any  time  or  times  during  the  said  term 
have  been  erected  upon  or  affixed  to  the  said  premises,  or  any  part 
or  parts  thereof,  for  the  purpose  of  mining  and  getting  the  said  mines 
and  veins  of  coal,  and  carrying  on  the  other  mining  operations  afore- 
said, and  to  carry  away  and  convert  to  their  own  proper  use  and  benefit 
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18.  LEASE  OP 
LANDS  AKD 

COAL-MINE  IK 
SOMERSET- 
'   SHIRE* 


to 

tora-tnteroB 
nonptjiiieiit  of 
rent  for  forty-two 


Power  to  lasMos 
to  pat  an  «ad  to 
leose  at  end  of 
fint  twvnty-flvtf 
thIrty-fiTe,  or 
forty^iTajraan  of 
term. 


CoTenaotforka- 
aees'  quiet  ei^oy- 
ment* 


the  same  erections,  bniMlngs,  oonstitictionBy  engineSy  maehines,  irai* 
work,  fixtures,  fastenings,  and  conTenienoes,  and  the  materials  thereof, 
doing  ae  little  damage  or  injury  to  the  said  premiieB  as  reasonably 
may  be :  PROYiDEn  also,  and  it  is  hbrebt  pubther  declabbd  and 
AGREED,  and  these  presents  are  upon  this  express  conditioiiy  ^at  in 
case  all  or  any  of  the  rents,  royalties,  reservations,  or  sums  of  money 
hereinbefore  reserved  or  made  payable,  shall  be  mipaid,  in  part  or  in 
the  whole,  by  the  space  of  forty-two  days  next  after  the  same  shall 
beoome  payable,  then  and  in  any  of  such  oases  it  shall  be  lawful  ISor 
the  said  several  persons  parties  hereto,  of  the  first,  seeond,  and  third 
parts  respectively,  and  each  and  every,  or  any  or  either,  or  any  two 
or  more  of  them,  and  their,  and  each  and  every,  or  any  or  either  of 
their  heu«,  executors,  administrators,  or  assigns,  respectively,  or  the 
heirs,  executors,  administrators,  or  assigns  of  any  two  or  more  of 
them,  into  all  and  singular  the  said  messuages  or  tenements,  land 
and  premises  hereby  demised,  w  intended  so  to  be,  or  into  any  part 
thereof  in  the  name  of  the  whole,  to  re-enter,  and  the  same  to  have 
again,  re-possess,  and  enjoy,  as  in  his,  her,  and  their  first  and  fermer 
estate,  anything  herein  contained  to  the  contrary  notwithstanding : 
And  it  is  hereby  further  declared  and  agreed,  that  in  ease  the  said 
several  persons  parties  hereto  of  'the  fourth  part,  their  ezeea- 
tors,  administrators,  or  assigns,  shall  be  desirous  of  putting  an  end 
to  the  term  hereby  granted,  or  intended  so  to  be,  at  the  expiratioQ 
either  of  the  first  twenty-five  years,  or  of  the  first  thirty-five  years,  or 
of  the  first  forty-five  years  of  the  said  term,  and  shall  give  to  the  said 
several  persons  parties  hereto,  of  the  first,  second,  and  third  parts,  or 
any  or  either  of  them,  or  any  two  or  more  of  them,  reepectiTely,  or 
their,  or  any  or  dther  of  their  heirs,  executors,  administrators,  or 
assigns,  respectively,  or  the  heirs,  executors,  administrators,  or  assigns, 
respectively,  of  any  two  or  more  of  them,  or  leave  for  him,  them,  or 
any  or  either  of  them,  with  the  town-clerk  of  the  city  and  oonnty  of 
Bristol,  for  the  time  being,  not  less  than  six  previous  calendar  months* 
notice  in  writing  of  his,  her,  or  their  intention  so  to  do,  then  and  in 
such  case  the  demise  hereby  made,  or  intended  so  to  be,  shall,  at  the 
expiration  (as  the  case  may  be)  of  the  first  tweniy-five  years,  or  of  the 
first  tlurty-five  years,  or  of  the  first  forty-five  yean  of  the  said  tenn, 
absolutely  cease  and  determine.  And  each  and  every  of  them  the 
said  several  persons  parties  to  these  presents,  of  the  first,  second,  and 
third  parts  respectively,  severally,  s^>arately,  and  apart  firem  the 
others  and  other  of  them,  doth  hereby,  for  himself  and  herself 
tively,  and  his  and  her  respective  heirs,  executors, 
and  assigns,  covenant  with  the  said  several  persons  parties  herato,  of 
the  fourth  part,  their  executors,  administrators,  and  aasigns^  that  Aey 
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the  said  sereral  penoiu  partiee  hereto,  of  the  fourth  part,  duly  paying  18.  jjubb  of 

the  leTeral  rents,  royalties,  reservations,  and  sums  of  money  hereby  i«awd8  A«n 

reserred  and  made  payable,  and  observing,  performing,  fulfilling,  and  ooaj-iohb  is 

keeping,  all  and  singular  the  covenants,  clauses,  proyisoeSy  and  con-  amas 

ditions  hereinbefore  on  their  parts  made  and  contained,  shall,  and   — , — » 


lawfully  may,  peaceably  and  quietly  have,  hold,  use,  occupy,  possess, 
and  enjoy,  all  and  singular  the  said  messuages  or  tenements,  land 
and  premises  hereby  demised^  or  intended  so  to  be,  with  their  appur- 
tenances, during  the  continuance  of  the  said  tenn,  determinable  as 
aforesaid,  without  the  let,  suit,  hindrance,  trouble,  eyiotion«  disturb- 
ance, Maa,  or  demand,  of  him  or  her  the  said  corenantor  respectively, 
or  his  or  her  respective  heirs,  executors,  administrators,  or  assigns, 
respectively,  or  any  person  or  persons  lawfully  claiming  or  to  claim 
by,  from,  through,  under,  or  in  trust  for  him  or  her  respectively. 
And  the  said  E.F.  doth  hereby,  for  herself,  her  heirs,  executors,  corenantby 
and  administrators,  covenant  with  the  said  several  persons  parties  &iuS!fZ'^T^ 


hereto,  of  the  fourth  part,  their  heirs,  executors,  administrators,  ^?!S^£IL^ 
and  assigns,  that  in  case  she  the  said  F.  F.,  or  her  heirs,  at  any 
time  during  the  said  term  hereby  granted^  or  intended  so  to  be, 
determinable  as  aforesaid,  shall  be  desirous  of  selling  and  disposing 
of,  or  agreeing  to  sell  and  dispose  of,  all  or  any  part  or  parts  of  the 
messuages  or  tenements,  land  and  hereditaments,  hereby  demised,  or 
intended  so  to  be,  the  said  £.  F*,  or  her  heirs,  shall  and  will  give  six 
calendar  months'  notice  in  writing  of  such  her  or  their  desire  and 
intention  unto  the  said  several  persons  parties  hereto,  of  the  fourth 
part,  or  some  or  one  of  them,  or  their,  or  some  or  one  of  their  execu- 
tors, administrators,  or  assigns,  or  leave  the  same  for  them  or  him  at 
the  residence  of  some  or  one  of  the  said  persons  parties  hereto,  of  the 
fourth  part,  or  their  or  his  executors,  administrators,  or  assigns,  and 
shall  and  will  in  such  notice  specify  the  price,  or  the  several  prices,  for 
which  she  or  they  shall  be  so  willing  to  dispose  of  the  said  messuages  or 
tenements,  land  and  hereditaments,  or  any  part  thereof :  And  in  case 
the  said  several  persons  parties  hereto,  of  the  fourth  part,  or  any  or 
either  of  them,  or  any  two  or  more  of  them,  or  their,  or  any  or  either 
of  their  heirs,  executors,  administrators,  or  assigns,  or  the  heirs, 
executors,  administrators,  or  assigns  of  any  two  or  more  of  them, 
shall  be  willing  to  purchase  the  said  messuages  or  tenements,  land 
and  hereditaments,  or  any  part  thereof,  upon  the  terms  mentioned  in 
such  notice,  and  shall  notify  in  writing  their  or  bia  acceptance  of  the 
said  terms  unto  the  said  E.  F.,  her  heirs  or  assigns,  within  three 
calendar  months  next  after  the  delivery  or  leaving  of  the  said  notice, 
then  and  in  such  case  she  the  said  £.  F.,  or  her  heirs,  shall  or  will, 
at  the  costa  and  charges  of  the  said  several  persons,  parties  hereto  of 
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18.  LBA8E  OP  the  fourth  part,  or  some  or  one  of  them,  their,  or  some  or  one  of  ih^ 
LANDS  AND     heirs,  executors,  administrators,  or  assigns,  execute  or  canse  to  be 
COAL-MINE  IN  ^j^^Qy^^^  ^j  ^^q^  dceds  or  instruments  as  may  be  deemed  necessarr 

for  completing  such  sale  or  sales  to  him  or  them.     In  witness^  isc. 


SOMERSET- 
SHIRE. 


19.  LEASE  OF 

LEAD-MINE  IN 

YORKSHIRE. 


I^arties. 


Testatum,  in  con- 
rideration  of  re- 
servations. 


XIX. 
Lease  of  a  Lead  Mine  in  the  North  Riding  of  the  County  of 
York,  by  Trustees  under  a  Power;  reservingy  by  way  of 
Royalty,  a  Fifth  of  the  Smelted  Lead^  before  Extraction  tf 
the  Silver ;  with  Power  of  Distress  to  the  Lessors,     The 
Lessors  to  have  a  Right  of  purchasing  the  Machinery  amd 
Engines,  S^c,  at  the  end  of  the  Term ;  and  the  Lessees  to  have 
a  right  of  determining  the  Lease  on  a  given  day.      With 
appropriate  Clauses  for  the  due  Working  of  the  Mine. 

THIS  INDENTURE,  made  the day  of ,  in  the  year  of 

our  Lord  18 — ;  Between  Sir  George ,  of] ,  Baronet,  Sir 

Francis  ,  of ,  Baronet,  and  Dame  Anna  Maria ^  the 

wife  of  the  said  Sir  Francis ,  and  the  Rev.  William ,  of 

,  Doctor  in   Divinity,   and    the    Right  Honorable  Elizabeth, 

Countess  of ,  the  wife  of  the  said  William ,  of  the  one  part, 

and  \lessees'\,  of ,  of  the  other  part,  Witnesseth,  That^  in  consi- 
deration of  the  reservations,  covenants,  and  agreements  hereinafter 
reserved  and  contained,  by  and  on  the  part  and  behalf  of  ^e  sud 
\lessees'\,  their  executors  and  administrators,  to  be  paid,  observed, 
and  performed,  Thet  the  said  \lessors\  by  virtue  and  in  exercise 
of  the  several  powers  and  authorities  thereby  respectively  enabling 
them  in  this  behalf,  and  according  to  their  several  and  respective 

demise  to  leneei,   estates  and  interests  therein.  Do,  and  ecush  and  every  of  them  Doth, 

by  these  presents,  grant,  demise,  and  lease  unto  the  said  nessees]^ 
their  executors,  administrators,  and  assigns  :  All  those  mines  of  lead 
and  lead  ore  of  them  the  said  [lessorsl,  which  are  situate  within  or 
under  so  much  and  such  part  or  parts  of  the  commons  and  waste 
groimds  of  the  manor  of  H.,  in  the  parish  of  G.,  in  the  North  Riding 
of  the  county  of  York  aforesaid,  as  lies  or  lie  on  the  north  side  of  the 

River  — —,  eastward  of ,  and  extending  to ,  in  the  parish 

of  G.  aforesaid ;  Together  with  the  smelt  mills,  called  the  "  New  Smdt 
Mills,  '*  and  warehouses  thereunto  belonging,  the  blacksmith's  smithies, 
level  house,  and  warehouses,  all  in  the  manor  of  H.  aforesaid  ;  And 

andauboiidings.  all  Other  buildings  erected  and  standing  thereon  for  the  use  and  pur- 
pose of  mining,  (except  the  mills  called  the  "  Merton  Smeit  MiOs,** 
and  the  warehouses  and  appurtenances  thereunto  belonging ;  and  abo 
except  the  peat-house,  smith's  shop,  warehouses,  offices^  and  crushing 
mill,  belonging  to  the  Bamley  mill  or  mines) ;  AU  which  said  mining 


essors,  in  pur- 
suance of  power, 


mines  of  lead  and 
lead  ore; 


the  smelt  mille } 
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grotiiid  and  premisea  hereby  demiBed,  or  mtended  to  be,  are  now,  and  19.  lease  of 
for  some  time  past  hare  been,  in  the  occupation  of  the  aaid  [lessees]  :  leaik-mine  in 
(Except  and  always  reaeryed  out  of  this  demise,  unto  the  said  [lessors] ,     yQBKSH^^"* 
their  heirs,  lessees,  and  assigns,  or  other  the  person  or  persons  who,   Exeepfcton  ind  r». 
for  the  time  being,  shall  be  entitled  to  the  immediate  reversion  or  re-  ' 

mainder  of  the  said  demised  premises,  expectant  on  the  term  of  twentj- 
one  years  hereby  granted,  the  Merton  mine  and  the  Bamsley  mine, 
which  hare  been  already,  or  are  about  to  be,  denused  or  leased  to  other 
persons,  and  all  the  powers,  liberties,  and  pritileges  granted,  or  agreed 
to  be  granted,  to  the  lessees  of  the  said  excepted  mines,  and  which  they 
have,  or  may  have,  a  right  to  enjoy) :  And  also,  by  way  of  grant,  de«  idtii  fau  power 
mise,  or  lease,  and  not  of  exception,  full,  free,  and  absolute  liberty,  b^^SSi^i^*'^ 
license,  power,  and  authority  for  the  said  [lessees],  their  executors, 
administrators,  and  assigns,  agents,  workmen,  and  servants,  to  build 
cottages  or  huts,  and  erect  engrines,  cupolas,  furnaces,  stacks,  smelting- 
mills,  ore-houses,  and  all  other  necessary  erections,  buildings,  and  con- 
veniences, in  and  upon  the  premises,  relating  and  necessary  to  the  said 
mines  and  mineral-works  ;  and  full  and  free  liberty,  power,  and  autho- 
rity, to  make,  dig,  sink,  and  open,  any  pit  or  pits,  shafts,  levels,  ind  sink  pita,  &c; 
drains,  and  soughs ;  and  to  search  for,  get,  and  take  up,  work,  win,   and  Bewch 
and  dig,  all  sorts  of  mines  and  minerals,  vein  and  veins  of  lead,  and 
lead  ore,  and  other  ore  and  minerab  from  which  lead  is  extracted  or 
procured,  of,  in,  and  from  the  said  mine  and  mining-ground  :  Tooetheb   with  lue  of  two 
with  the  use  and  enjoyment  of  the  two  watercourses  on  the  east  side  ^"^' 

of,  and  near  to  the  high  end  of ,  as  heretofore  used  and  enjoyed 

by  the  tenants  of  the  mines,  mining-ground,  and  premises,  hereby 
demised,  or  intended  so  to  be  :  Tooether  also  with  full,  free,  and  abso-   and  to  cut  and 
lute  liberty,  license,  power,  and  authority,  to  cut  and  make  water-   ^Sti!!J![^&!^\  tot 
courses,   drains,  and  bingsteads,   for  washing,  smelting,  dressing,    ^^^>«<»«; 
cleansing,  and  keeping  the  said  ores,  and  water  to  wash  the  said 
lead-ore,  and  for  all  other  necessary  uses  about  the  said  lead-mines 
or  works  :  And  also  places  commonly  called  Buddies,  in  which  the 
said  ore  may  conveniently  frt>m  time  to  time  be  washed,  picked,  and 
dressed  ;  and  to  get  and  carry  peats  in  and  upon  the  same  premises : 
And  also  with  free  ingress,  egress,  and  regress,  with  or  without   and  right  of  in- 
horses,  carts,  and  carriages,  or  otherwise,  to  carry  away  the  same  S!*^  *"*  **^'^' 
ore  and  minerals,  and  to  bring  and  carry  all  other  materials  and 
necessary  carriages  to  and  for  the  said  mines,  rakes,  beds,  and  pre- 
mises, and  every  or  any  of  them,  and  all  other  usual  rights,  privileges, 
and  liberties,  for  the  purposes  aforesaid,  or  any  of  them,  as  far  as  the 
eaid  [lessors]  are  entitled  to,  and  may  grant  the  same  :  Provided  that  prorided  lenon 
the  said  [lessors],  or  their  heirs  or  lussigns,  or  the  person  or  persons  inal^oJiJDi^^^ 
80  to  be  entitled  in  reversion  as  aforesaid,  or  their,  or  his,  or  any  of  °^*^  ^' 
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19.  LiASB  OP  their  leeseea  of  any  other  adj<Mxuiig  minefl  or  mming-groaiidt  be  not 

lAAB-MiNB  IN  injured  or  interrupted  thereby  :  Avd  except  aleo  and  always  leperrisg 

Y0»g8HiBg«  ^^^  ^£  ^YiXB  demise  to  the  said  [Ugtors]^  their  heirs  and  asa^pis,  or  the 

with  vnapcion  person  Or  persons  so  to  be  entitled  in  rerersion  as  aforesaid,  and  to  their 

ftnd  rsMfTBtioa  to  , 

lenon  of  a  certain  or  his  lessecB  or  assiffos,  the  use  of  the  Weale  End  IiOTelt  tae  ezpeaaeB 

of  repairing  the  same  being  defrayed  by  the  said  [bissaf],  thw  eze- 
entors,  administrators,  or  assigns,  and  the  said  [2sf9or«],  their  bwser 
assigns,  or  the  person  or  persons  bo  to  be  entitled  in  revenien  ss 
aforesaid,  or  their  or  his  other  lessees,  who  shall  use  the  same,  priK 
poriionately  aocording  to  the  use  made  of  sneh  lerel  by  eadi  party 

MdMiWii  rkMi  respectirdy :  Aim  except  also  and  always  reseryed  unto  the  ssid 

oentmiiMf;  [leswTs],  their  heirs  and  assigns,  and  the  person  or  personfl  so  to  be 

entitled  in  rerersion  as  aforesaid,  all  rights,  priTileges,  and  liberties,  in 
and  upon  the  said  premises  hereby  demised,  or  inteoded  so  to  be,  to 
cut,  take,  and  carry  away  peats,  and  to  cut  and  make  loada,  water- 
courses, and  drains,  and  to  commence  and  carry  up  or  continne  say 
lerels  or  adits,  and  to  sbik  shafts,  for  the  purpose  of  more  efieetosUy 
or  conreniently  wwking,  searchmg,  and  trying  any  adjaoent  mine  or 
mining-ground  belonging  to  them  the  said  [letsan] ,  or  any  or  either  of 
them :  Bur  so,  neyertheless,  that  tiiey  tiie  said  [&sfess],  their  execs- 
tors,  administrators,  and  assigns,  shall  hare  the  use  of  such  leTels,  aditB» 
and  shafts  so  to  be  carried  up  or  sunk,  provided  that  such  use  shaUnot 
interfere  with,  encroach  upon,  or  prejudice,  injure,  or  be  in  any  way 
detrimental  to  the  rights,  interests,  and  priiileges  of  the  said  [isfiort], 
or  any  or  mther  of  them,  their,  or  any  or  either  of  their  heirs,  exeeoton, 
administrat<H«,  or  assigns,  or  the  person  or  persons  so  to  be  entitied 
in  reversion  as  aforesaid,  or  their  or  any  of  their  other  lessees  or  onte- 
tenants ;  the  said  [leiwei] ,  their  executors,  admbistntors,  and  asstgni, 
paying  a  reasonable  compensation  to  the  said  [lettors]^  their  heirs  and 
assigns,  or  the  person  or  persons  so  to  be  entitled  in  reversioB  si 

Md  rf^tatt  faiei-      aforesaid,  for  Hie  use  of  such  levels,  adits,  and  diafts :  Ann  exeept 

also,  and  always  reserved  as  aforesaid,  all  necessary  liberties,  powen» 
and  privileges,  in,  upon,  from,  and  out  of  the  said  demised  preouMi, 
for  the  working  of  any  mines.  Tons,  pipes,  or  flotts  of  lead,  or  other 
ore,  minerals,  and  fossils,  belonging  to  lliem  the  said  [Zesrarr],  or  for 
the  dressing  or  manufacturing  of  all  tiie  lead^ore,  minerals,  asd  fes^ 
sils  produced  on  or  from  any  other  part  of  the  oommons  or  waste 
grounds  belonging  to  the  said  [leuars],  or  any  of  them,  and  not  eooi^ 
prised  in  this  demise,  and  to  get  and  dig  turf,  peat,  and  fuel,  for  the 
purposes  aforesaid ;  so  that  the  powers,  liberties^  and  privileges  heiel^ 
reserved  shall  not  interfere  with  or  prejudice  the  leasees  named  in  these 

presents,  their  executors,  administrators,  or  assigns^  during  the  eoa- 
tmqance  of  the  term  hereby  granted  :  Asd  also  «xeepi  and  afarajs 


dent 


rfctattfaMJ 
ituntos 
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resenred,  at  all  times  during  the  term  hereby  granted,  mito  the  said  19.  ubabb  Of 

[letiors],  their  heirs  and  aBsigns,  or  the  person  or  penKms  so  to  be  iaad-minb  iw 

entitled  in  refersion  as  aforesaid,  the  nse  of  the  hearths  and  fdmaees    tobkbhibb. 

of  the  smelting  mills  belonging  to  or  used  in  or  about  the  said  mines  induseofiMMet' 

and  mining-ground;  together  wi&  all  implements,  maehinerj,  and  fbel  not  inuTbj 

used  for  the  purpose  of  smelting  and  refining,  which  maj  not  th^i  be  aadoianimpie- 

in  use  by  the  said  [lessees],  their  executors,  administrators,  or  assigns,  "*"*'  *"*  '^ ' 

for  the  purpose  of  smelting  all  or  any  of  the  duty-ores,  metals,  or  mi- 

nerals,  of  them  the  said  [lessors],  their  heirs  or  assigns,  or  the  person 

or  persons  so  to  be  entitled  in  reversion  as  aforesaid,  or  any  or  either 

of  them,  to  be  raised  or  gotten  from  any  of  the  mines  or  minmg- 

grounds  of  them  the  said  [lessors],  their  heirs  or  assigns,  or  the  person 

Or  persons  so  to  be  entitled  in  reyersion  as  aforesaid,  or  their  w  his 

lessees  or  under-tenants,  or  for  refoing  the  lead  or  other  mineral 

substances  to  be  made  from  such  ores,  metals,  or  minerals,  the  said 

[lessors],  their  heirs  or  assigns,  or  the  persim  or  persons  so  to  be 

entitled  in  reversion  as  aforesaid,  or  their  lessees  or  under-tenants, 

paying  or  allowing  unto  the  said  [lessees],  their  executors,  administra-  on  ptgrmant  of 

tors,  or  assigns,  a  fair  and  reasonable  compensation  for  fuel  thereby  to 


be  used  :  To  have,  hold,  use,  exercise,  and  enjoy  the  said  ground,  it*i.*wa».» 
mines,  minerals,  veins,  beds,  rakes,  liberties,  privileges,  powers,  and 
all  and  singular  the  premises  hereby  granted  and  demised,  at  intended 
so  to  be,  with  their  and  every  of  their  appurtenances,  (except  as  h^r^ 
inbefore  is  excepted,)  unto  the  said  [lessees],  ^ear  executors,  adminis- 
trators, and  assigns,  for  and  during  the  term  of  twenty-one  years,  to  be  for  twen^-one 

computed  from  the day  of ,  18 — ,  subject  nevertheless  to  uoaamditbmoSsm- 

the  proviso  for  determining  the  same  term  hereinafter  contained : 
TiELDiNO  Aim  RENDEBmo  th^^foT  yearly,  during  the  said  tmm,  unto  tiie  B«dd«ndum. 
said  [lessors],  their  hdrs  or  assigns,  or  to  the  pOTSon  or  persons  so  to  be 
entitied  in  reversion  as  aforesaid,  according  to  their  respective  shares 
and  interests  therein,  one  entire  fiftti  part  (the  whole  into  five  equal  one-flfUiof 
parts  to  be  divided)  of  all  such  malleable  lead,  bar,  and  pig,  and  one  ton  eztnetton  of 
full  fiftii  part  of  all  the  slag,  and  slag  hearth  lead,  the  same  to  be         *' 
delivered  in  the  same  state  as  it  shall  be  produced  from  the  hearth  or 
furnace,  without  having  any  of  the  silver  extracted  therefrom,  as  shall 
be  smelted,  cast,  procured,  run,  and  made  from  the  lead-ore  and 
other  ores  and  minerals  to  be  gotten  by  virtue  of  the  demise  or  grant  ^ 

hereby  made,  or  of  any  of  the  powers  hereby  granted,  wkhin  any  part 
of  the  said  lands,  grounds,  or  mines  ;  absolutely  freed  and  discharged  J*!JJ^  ■■  *•" 
of  all  ehaiges,  payments,  and  expenses  whatsoever,  for  working,  getting, 
raising,  cleansing,  dressing,  weighing,  and  carriage  to  the  mill,  smelt- 
ing, reducing,  and  rendering  the  same  merchantable,  and  free  and  dear 
of  and  from  all  poor-rates,  and  oth^  parochial  taxes  or  assessments,  and 
aU  o4her  taxes,  rates»  charges,  and  assessmaitfi  whatsoever,  imposed 
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19.  LEASE  OP  Or  to  be  imposed  by  authority  of  Parliament,  or  otherwise  howsoereri 

LEAD-MINE  IN  either  on  the  landlord  or  tenant,  or  otherwise  howsoerer  ;  the  same 

Y0Bg8HiBE>    Qj^Q  £f^|j  p^p|.  ^f  ^^qYi  malleable  lead,  and  slag  hearth  lead  respectWdy» 

when  80  smelted  as  aforesaid,  to  be  weighed,  set  out,  and  deliyered  at 

the  door  of  the  smelting-house  or  mill  where  the  same  shall  hare  been 

Coyenantbyies-     smelted,  and  reduced  into  malleable  and  merchantable  lead.    And  the 

leesto  dig  forand 

■melt  ore;  said  [lessees]  do  hereby,  jointly  for  themselves,  tlieir  heirs,  executors, 

administrators,  and  assigns,  and  each  and  every  of  them  severally,  sepa- 
rately, and  apart  from  the  others  and  other  of  them,  doth  hereby,  for 
himself,  his  heirs,  executors,  administrators,  and  assigns,  covenant  with 
the  said  [lessors],  their  heirs  and  assigns,  and  the  person  or  persons  so 
to  be  entitled  in  reversion  as  aforesaid,  that  they  the  said  [lessees] ^iheiT 
executors,  administrators,  or  assigns,  or  some  or  one  of  them,  shall  and 
will,  from  time  to  time  and  at  all  times  during  the  said  term  hereby 
granted,  at  their  or  his  own  costs  and  charges,  dig  for,  win,  get,  draw 
up,  dress,  wash,  cleanse,  and  huddle,  smelt,  run  down,  and  reduce,  and 
make  marketable,  all  the  lead  ore  that  shall  be  found,  discovered,  and 
got,  in  or  within  all  or  any  of  the  said  mine  or  mining-ground,  by  virtae 
and  make  Bune  lit  of  these  presents,  or  the  powers  hereby  given  :  And  shall  and  will 
dei^raredtol^"^  make  the  same  fit  to  be  weighed  or  set  out  by,  and  delivered  to,  the 
fM>n' agent  agent  of  the  said  [lessors],  their  heirs  and  assigns,  or  the  person  or 

at  door  of  smelt-    persons  SO  to  be  entitled  in  reversion  as  aforesaid,  at  the  door  of  the 
ooM,  smelting-house  or  mill,  or  other  place,  where  the  same  shall  have  been 

smelted,  reduced,  and  run  down,  washed  and  dressed,  as  aforesaid, 
and  before  the  same  or  any  part  thereof  shall  be  conveyed  therefrom : 
and  pennit  agent    And  shall  and  wlU  render,  weigh  off,  yield  and  pay,  and  permit  and 
and  car^ff        Buffer  such  agent  to  take  an  account  of,  and  weigh,  and  take,  and  carry 


same 


away,  pursuant  to  the  reservation  aforesaid,  one-fifth  part,  or  fifth 
bar  or  pig,  of  all  the  said  lead,  and  of  the  said  slag  and  slag-hearth 
lead,  so  to  be  smelted,  run  down,  and  reduced,  in  a  merchantahle 
and  saleable  condition,  for  the  use  of  the  said  [lessors],  their  heirs  and 
assigns,  or  the  person  or  persons  so  to  be  entitled  in  reversion  as 
aforesaid;  so  that,  at  each  and  every  time  of  the  weighing  and  setdng 
out  of  the  said  lead,  the  said  lessors*  one-fifth  part,  share,  or  duty, 
shall  be  first  set  out  before  the  residue  or  lessees*  part  or  share 
thereof,  or  any  part  thereof,  shall  be  set  out  or  taken  away;  the  said 
the  said  oBe.flfth  one-fifth  part,  share,  piece,  or  pig,  so  to  be  set  out  and  weighed, 
«>^ofi^rid^     tendered  and  delivered  to  the  said  [lessors],  their  heirs  or  assigns,  or 

the  person  or  persons  so  to  be  entitled  in  reversion  as  aforesaid,  or  their 
agent  for  the  time  being,  to  be  free  from  all  deductions  and  expenses 
in  respect  of  the  cost  of  working,  getting,  raising,  cleansing,  dressing, 
smelting,  reducing,  and  making  merchantable,  weighing,  and  ca^ 
riage  to  the  mill,  of  the  said  lead,  or  lead  ore  to  be  smelted  as  alore- 
said,  or  in  respect  of  the  poor-rates,  taxes,  charges,  and  assessodeDts, 
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imposed  or  to  be  imposed  bj  authority  of  Parliament,  or  otherwise  19*  lease  of 
howsoerer,  or  any  other  deductions  and  expenses  whatsoerer  :  And  lead-mine  in 
ALSO  shall  and  will,  from  time  to  time  and  at  all  times  during  the    ^^^^^™^"' 
continuance  of  this  demise,  give  at  least  eight  days'  notice  in  writing  ^^T^^^f^^  f 
to  the  agent  for  the  time  being  of  the  said   [lessors],  their  heirs  or  time  of  weighing ; 
assigns,  or  the  person  or  persons  so  to  be  entitled  in  reversion  as  afore- 
said, residing  in  the  said  parish  of  G.,  of  the  day  appointed  for 
weighing  the  lead  to  be  produced  as  aforesaid,  and  for  weighing  and 
setting  apart  the  said  one-fifth  part  or  share,  so  that  the  said  agent 
shall  or  may  from  time  to  time  be  present  to  see  the  same  properly 
weighed,  and  fairly  set  out:  And  also  shall  and  will  duly  pay  and  aodpaTntei, 
discharge  all  poor-rates  and  other  rates,  taxes,  and  assessments  what-         ' 
soever,  parliamentary  or  parochial,  or  otherwise,  which  now  are,  or 
which  shall  at  any  time  or  times  hereafter  during  the  continuance 
of  this  demise,  be  rated,  charged,  or  assessed,  upon  the  said  mine, 
mining-ground,  buildings,  and  premises  hereby  demised,  or  intended 
so  to  be,  or  any  part  or  parcel  thereof,  or  upon  or  in  respect  of  the 
lead  or  lead-ore  to  be  gotten  and  produced  therefrom,  or  upon  the 
landlords  or  tenants,  or  any  of  them,  in  respect  thereof,  or  upon  the 
said  one-fifth  part  so  to  be  rendered  and  delivered  as  aforesaid,  either 
before  or  after  the  same  shall  have  been  rendered  and  delivered,  or 
otherwise  howsoever  :  And  also  shall  and  will  use  their  best  endea-  and  nse  beet  m* 
yours  to  search  for,  find,  and  discover  any  new  or  other  mine  or  ooTornewTeiiit; 
mines,  vein  or  veins,  of  lead-ore  within  the  bounds  and  limits  aforesaid ; 
and,  when  found,  if  such  new  or  other  mine  or  mines,  vein  or  veins,  and,  if  considered 
shall  by  the  said  [20Meej],  their  executors,  administrators,  or  assigns,  me;     *^^^ 
be  considered  profitable  and  worth  working,  shall  and  will,  in  the  best 
mining  manner,  work  and  carry  on  the  same,  so  that  the  said  mines 
may  be  effectually  wrought  and  mined,  and  the  ore  and  ores  found 
and  discovered,  or  to  be  found  and  discovered  therein,  wrought  and 
gotten  for  the  uses  and  purposes  hereinbefore  mentioned  :  And  also  and  keep  em- 
shall  and  will  immediately  employ,  and  during  the  continuance  of  this  Sred  working^"' 
demise  keep  constantly  employed,  in  the  working  of  the  said  mines,  m^^iedhflcd' 
mining-ground,  and  premises^  200  able  working  miners  at  the  least,  ^^^ 
unless  prevented  by  stress  of  weather,  or  other  inevitable  impediment 
or  accident :  And  also  shall  and  will,  at  their  own  costs  and  charges,   Leueee  to  work 

-,.,.  j'»  mine*  in  woris. 

work,  or  cause  to  be  worked  and  wrought,  the  said  mines  and  mmmg-  manuke  maaner, 
ground  in  a  good,  proper,  and  mining-like  manner,  and  shall  not 
cease  so  to- do  at  any  time  or  times  for  more  than  the  space  of  seven 
days,  whether  consecutive  or  otherwise,  during  the  continuance  of  this 
demise,  unless  prevented  by  stress  of  weather,  or  other  inevitable  acci- 
dent :  And  pukthbr,  that  all  and  every  part  of  the  lead-ore  gotten,  SS^STsSStl^ 
mpought,  or  produced,  in  or  out  of  the  said  mines,  mining-ground,  and  JJ^  ®" 


manor 
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19.  UUflB  OF 

UAD-MiHE  nr 

TOBKSSIfiB. 


and  not  removed 
without  liison' 
eonarat; 


to  ttmj  fofwud 
one  ipedfled  lerel 
to  meet  another ; 


and  keep  four 
minen  employed 
therein  tUl  com- 
pletion* 

Level  to  be  of 
•neb  a  height  and 
width, 

»and  walled  and 
arched  in,  with 
■tone. 


itOi 

forward  horiion* 
tal  chimney. 


Smoke  of  smelting 
hearthi  to  be  oon- 
docted  throogh 


If] 

to  try  for  CM  on 

Low  Moor,  they 

willencounge 

othentomake 

trial. 


ThaftlaiieawOl 
keepanierels. 
Atc. .  open,  and  in 
good  repair; 


^fiteoua^f  or  any  part  thereof »  shall  be  deanaed,  baddled,  washed, 
dreesedy  smelted^  reduced^  and  made  merchaotaUe  as  aforeaaid,  at 
soon  as  conyemeDtly  can  be  d<me  after  such  ore  shall  be  gotten, 
raised,  and  produced,  upon  some  part  or  parts  of  the  said  manor  of 
H.  aforesaid,  belonging  to  the  said  [le$9or8]f  or  the  person  or  pcrsoas 
so  to  be  entitled  in  reyersion  as  aforesaid,  or  any  of  ihem ;  and  tint 
the  said  ore  so  to  be  gotten,  or  any  part  thereof,  shall  not  be  remorsA 
from  the  said  manor  of  H.,  on  any  aoeoont  or  pretence  whatsoever, 
before  the  same  shall  hare  been  deansed,  dressed,  washed,  buddledb 
roasted,  smelted,  reduced,  run  down,  and  made  merohantaUe,  withoafc 
ihe  octtsent  in  writing  of  the  said  [Uesonj^  their  heirs  or  assigns,  or 
the  person  or  persons  so  to  be  entitled  in  reversion  as  aforesaid,  first 
had  and  obtained  for  that  purpose :  Ahd  also  shall  and  will,  at 
thdr  own  costs  and  charges,  from  and  after  the  execntimi  of  these  pn- 
sents,  continue  to  woik,  driTO,  and  carry  forward  the  Horse  Lerel  is 
Friar  Fold  Yem,  to  meet  the  Low  Horse  Levd  from  the  indined  phae 
foot ;  and  shall  and  will  for  that  pnzpoae  keep  constantly  employad, 
until  the  same  shall  be  completed,  four  able  miners  at  Uie  least,  ubIhs 
proTented  by  stress  of  weather,  or  other  inevitable  aoeideni :  An  thai 
the  whde  of  such  lord  to  be  continued  as  aforesaid  shall  be  six  feet 
in  hdght,  and  three  feet  ei^^t  inches  in  width,  at  the  least :  AiB 
that  the  said  leyd  duJl  be  walled  and  arched  in  all  parte  where  neees' 
sary ;  and  that  such  walling  and  ardiiiig  shall  be  fixrmed  idioDy  of 
good  and  sufficient  stone,  and  executed  in  a  good  and  wnrhnanlike 
manner ;  and  thai  no  timber  whatever  shall  be  used  far  auppoilisg 
the  said  lerd,  or  any  part  thereof :  Asd  fubxhib,  that  they  tiie  aaid 
[lesseet],  their  executors,  administrators,  or  assigns,  shall  and  wiB, 
within  twelve  calendar  months  from  the  day  of  the  date  of  these  pre- 
sents, at  their  own  ooets  and  charges  in  every  respect,  and  with  geel 
and  Buffident  materials  of  all  sorts,  erects  build,  continue,  and  cany 
forward,  the  present  horisontal  chimney  of  the  mills  bdoBging  to  the 
mines  and  mining-ground  herd^y  demised,  or  intended  ao  to  be,  so 
that  the  same  may  extend  to  the  length  or  distance  of  600  yaidi 
from  the  place  where  it  now  tenninates  :  And  that  the  whde  of  tbe 
smoke  aridng  and  coming  from  and  out  of  the  smdting  hearths  sod 
furnaces  belonging  to  tiie  said  mills  shall  be  oandueted  through  tba 
said  horisontal  chimney:  An>  fubtheb,  that  in  case  the  said  [kamit 
their  executors,  administrators,  or  assigns,  shall  dedine  or  nsgleet 
to  make  trial  for  lead-ore  upon  Low  Moor,  they  will,  at  all  thnei 
during  the  said  term  hereby  granted,  give  eveiy  reasonable  ea- 
coursgement  to  any  other  person  or  persons  who  may  be  resdy  or 
willing  to  make  sudi  trial  as  aforesaid :  Ahd  also,  that  they  the  nid 
[tesist],  theiroxecutors,  administratoiv,  and  ass^ns,  shall  and  wiU,  it 
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all  times  during  the  c<mtiniiance  of  this  demise,  keep  open  and  stand*  19.  liasb  of 
ing,  in  good  repair  and  condition^  all  lerels,  shafts,  drifts,  smnps,  lead-hinb  xh 
and  other  waj-gates,  water-gates,  wind-gates,  roads,  bridges,  and    ^o»^*hibb« 
works  of  every  description,  already  opened,  driren,  made,  and  sunk, 
or,  at  anytime  or  times  hereafter  during  the  continuance  of  the 
said  demise,  to  be  opened,  driven,  made,  and  sunk,  for  the  purpose 
of  working  the  mine  or  mining-ground  hereby  demised,  or  intended 
so  to  be,  or  any  part  thereof:  And  also  all  mills,  erections,  and  and  an  miiiB  and 
bdldings  erected  and  bnilt,  or  to  be  erected  and  built,  upon  the  ' 

Bud  premises  hereby  demised,  or  intended  so  to  be :  And  fueThbr,  and  wan  and  arch, 
shall  and  will,  from  time  to  time  and  at  all  times  during  the  con-  dpaimv^lvSea, 
tinnance  of  this  demise,  at  their  own  costs  and  charges.  Wall  and 
arch,  with  dnrable  stone,  in  a  workmanlike  and  sabstantial  manner,  all 
and  every  the  principal  way-gates,  level  and  levels,  shaft  and  shafts, 
now  opened,  made,  driven,  or  sunk,  or  which  they  the  said  [lessees], 
their  executors,  administrators,  or  assigns,  shall  or  may,  at  any  time 
or  times  during  the  continuance  of  this  demise,  open,  make,  drive, 
or  sink,  in  or  through  any  part  or  parts  of  the  said  premises,  when 
and  where  the  same  shall  require  support ;  so  that  the  said  principal 
way-gates,  level  and  levels,  shaft  and  shafts,  shall  and  may  at  all 
times  be  well  and  sufficiently  supported  and  upheld  with  durable 
stone,  and  that  no  part  thereof  be  supported  with  wood :  And  fur-  powertoi«Monto 
7HBB»  that  it  shall  be  lawful  for  the  said  [lessors],  or  any  one  or  more  JSu^^i!^C^; 
of  them,  their,  or  any  one  or  more  of  their  heirs  or  assigns,  or  the 
penKm  or  persons  so  to  be  entitled  in  reversion  as  aforesaid,  or  any  or 
either  of  them,  their,  or  any  or  either  of  their  agents,  workmen,  and 
servants,  at  all  times  during  the  said  term,  to  enter  into  and  upon  the 
said  mines  and  mining-ground  and  premises,  or  any  part  thereof,  and 
to  go  down  or  along,  and  return  from,  any  pit  or  pitsj  shaft  or  shafts, 
level  or  levels,  and  workings,  which  now  are,  or  which  shall  or  may 
be  hereafter,  sunk,  driven,  opened,  or  made,  in  or  upon  or  under  the 
said  premises,  or  any  part  thereof,  fr^m  time  to  time,  when  they,  he, 
or  she  respectively  shall  think  fit,  to  view,  dial,  measure,  and  examine 
the  same,  and  the  state  and  condition  and  manner  of  working  thereof, 
and  the  state  of  the  repairs  thereof,  without  any  interruption  or  hin- 
drance whatsoever  in  the  doing  thereof,  by  or  from  the  said  [lesseeslf 
their  exeentors,  administrators,  or  assigns,  or  any  or  either  of  them,  or 
their,  or  any  or  either  of  their  agents,  servants^  or  workmen;  and  for  andformeh  pw- 
ihe  purpose  of  going  down  or  along,  and  returning  from,  the  said  pits,  npM,  uM^^ary, 
shafts,  ]evels,aiid  workings,  the  said  [lessors'] ,  their  heirs  and  assigns,  or 


the  persea  or  pers(ms  so  to  be  entitled  in  reversion  as  aforesaid,  or  any 
of  thflu,  theirt  or  any  or  either  of  their  agents,  workmen,  and  servants, 
■hall  have  the  use  of  the  ropes»  turn-trees,  horses,  wagons,  and  other 
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19.  LEASE  OF  macliinery  of  or  belonging  to,  or  used  in  or  about,  the  said  minea  or 

LEAD-MINE  IN  works,  neceBsarj  or  convenient  for  going  down  or  along,  and  return- 

Y0BK8HIBE.    j^^  ^^  ^^  ^^jj  ^^^^  ahafts,  levels,  and  workings  ;  and  in  the  said 

going  down  or  along,  and  returning,  and  in  the  measuring,  dialing,  and 

examining  of  the  said  mines  or  works,  shali  have  every  reasonable 

assistance  from  the  said  [lessees'],  their  executors,  administrators,  and 

Lenon  to  leave     assigns,  and  their  agents,  workmen,  and  servants  ;  and  in  case  of  any 

notice  of  defects  c?  o  ^ 

decays,  defects,  or  wants  of  repair,  or  improper  working  or  manage- 
ment, to  give  or  leave  notice  in  writing  thereof  upon  ihe  said  premises 
hereby  demised,  or  intended  so  to  be,  or  any  part  thereof,  to  or  for  the 
and  leneee  to  re.    said  [lessees'] ,  their  executors,  administrators,  or  assigns;  and  that  they 

pair  lame  within  ,  ,,  , 

three  calendar       the  said  [lessees]  ^  their  executors,  administrators,  or  assigns,  shall  and 

will  well  and  sufficiently  repair,  amend,  alter,  and  rectify  the  same 
respectively,  within  three  calendar  months  next  after  such  notice  ao  to 
be  given  and  left  as  aforesaid,  or  as  soon  afterwards  as  the  same  shall  be 

Leasees  not  to  d*.  practicable  :  And  further,  that  they  the  said  [lessees] ,  their  executors* 

lands.  administrators,  or  assigns,  shall  not  nor  will,  nor  shall  nor  will  any  or 

either  of  them  make  or  do,  or  cause  or  permit  or  suffer  to  be  made  or  dcme, 
any  damage,  spoil,  or  destruction,  to  the  old  inclosed  lands  or  grounds, 
or  to  any  part  thereof,  adjoining  or  contiguous  to  the  mining-ground 
and  premises  of  them  the  said  [lessors],  their  heirs  or  assigns,  or  the 
person  or  persons  so  to  be  entitled  in  reversion  as  aforesaid,  or  to  any 
other  of  their  mines  and  workings,  under  or  by  virtue  of  the  demise 

Topayoompensa-  hereby  made :  And  that,  in  case  any  such  damage,  spoil,  or  destroc- 
n  or  damage.     ^.^^^  ^^^^  ^  ^  made  or  done,  they  the  said  lessees],  their  executors, 

administrators,  or  assigns,  shall  and  will  save  harmless  and  keep  indem- 
nified the  said  [26««or«],  and  each  and  every  of  them,  their,  and  each  and 
every  of  their  heirs,  executors,  administrators,  and  assigns,  and  the 
person  or  persons  so  to  be  respectively  entitled  in  reversion  as  afore- 
said, of,  from,  and  against  all  such  loss,  costs,  charges,  damages,  and 
expenses,  as  may  arise  or  be  occasioned  by  any  such  damage,  spoil, 
or  destruction,  or  incurred  from  hushing  the  same,  or  any  part  thereof : 
Not  to  assign  or  And  FURTHER,  that  they  the  said  [lessees],  their  executors  or  admi- 
Uoense.  nistrators,  shall  not  nor  will,  at  any  time  or  times  during  the  conti- 

nuance of  this  demise,  set,  let,  or  assign  the  said  mines,  ground, 
and  premises,  hereby  demised,  or  intended  so  to  be,  or  any  part 
thereof,  for  all  or  any  part  of  the  said  term  hereby  granted,  with- 
out the  license  or  consent  in  writing  of  the  said  [lessors],  or 
the  survivors  or  survivor  of  them,  or  the  heirs  of  such  survivor,  or 
their  or  his  assigns,  or  the  person  or  persons  so  to  be  entitled  in 
reversion  as  aforesaid,  for  that  purpose  first  had  and  obtained :  And 
To  yield  up  pre-  FURTHER,  that  they  the  said  [lessees],  their  execut<M«,  administrators^ 
chiaerTlaiidim-    and  assigns,  shall  and  will,  at  the  end  or  sooner  determination  of 
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the  said  tenn  herebj  granted,  leave  and  yield  up  all  and  every  the  said  19.  lease  op 

mines,  works,  and  premises,  and  all  shafts,  drifts,  levels,  cross-cuts,  lead-mine  in 

sumps,  pits,  adits,  railways,  roads  and  bridges,  air>trunks,  huddles,    ^^^^^^^^' 

water-courses,  way-gates,  wind-gates,  cottages,  smelting-mills  and  Sf^^S!*'***"* 

houses,  storehouses,  bingsteads,  smithies,  forges,  workshops,  mills, 

and  other  buildings,  erections,  and  works,  already  sunk,  driven,  dug, 

worked,  erected,  built,  affixed,  set  up,  or  made,  or  which  they  or  any  or 

either  of  them  shall  sink,  drive,  dig,  work,  or  erect,  build,  affix,  set  up, 

or  make,  during  the  continuance  of  this  demise,  in  or  upon  the  said  pre- 

misesVor  any  part  thereof,  save  and  except  the  malleable  iron  rails  and 

chairs  hereinafter  mentioned,  in  good  and  substantial  order,  condition, 

and  repiur,  unto  the  said  [lessors],  their  heirs  or  assigns,  or  the  person 

or  persons  so  to  be  entitled  in  reversion  as  aforesaid :  And,  &c.  [Here  coTeumtfor 

add  a  Covenant /or  ike  lessees*  quiet  enjoyment,  p,  583  of  this  volume,  «njaymnit. 

iVb.  12,  Col.  //.]      PbOVIDED  always,  and  it  is  HEBEBT  FUBTHEB  DE-    Lesson  to  have, 

CLABED  AND  AGBBED,  that  it  shall  be  lawful  for  the  said  [lessors],  their  iStsrenSof  term, 

*     .  ,         .  .,  .1  ^^1   J  .  .         use  of  lessees*  iron 

neirs  and  assigns,  or  the  person  or  persons  so  to  be  entitled  in  reversion  nOs, 
as  aforesaid,  to  have  the  use  and  enjoyment  of  all  the  malleable  iron 
rails  and  chairs  now  laid  down,  or  hereafter  to  be  laid  down,  by  the  said 
[lessees],  their  executors,  administrators,  or  assigns,  in  or  upon  the  said 
premises,  or  any  part  thereof,  for  any  time  not  exceeding  two  years 
from  ihe  expiration  or  other  sooner  determination  of  this  demise,  for  the 
purpose  of  working  and  carrying  on  the  said  mine,  they  the  said  [les- 
sors], their  heirs  or  assigns,  or  the  person  or  persons  so  to  be  entitled 
in  reversion  as  aforesaid,  paying  unto  the  said  [lessees],  their  executors,  on  payment  of 
administrators,  or  assigns,  a  fair  compensation  for  the  use  thereof:  ^'^^^^      ^* 
And  in  case  the  said  parties  shall  not  agree  as  to  the  sum  to  be  paid  to  be  settled,  in 
for  the  same,  the  amount  thereof  shall  be  settled  by  two  indifferent  ^toees.  ^  *  ^ 
persons,  one  of  whom  shall  be  chosen  by  the  person  or  persons  taking 
one  side  of  the  matter  in  difference,  and  the  other  by  the  person  or 
persons  taking  the  other  side  of  the  matter  in  difference  ;   and  if 
such  two  persons  shall  not  agree,  then  by  a  third  person  or  umpire  to 
be  named  and  appointed  for  that  purpose  by  the  two  persons  so  to  be 
first  chosen,  such  third  person  or  umpire  to  be  named  and  appointed 
before  the  other  two  shall  commence  their  valuation.    And  fubtheb,  if,  at  expiration 
that  in  case  the  said  [{e««or«],  their  heirs  or  assigns,  or  the  person  or  fh>in  end  of  tenn, 
persons  so  to  be  entitled  in  reversion  as  aforesaid,  shall,  at  the  ezpi-  pureimse  iron 
ration  of  such  two  years  as  aforesaid,  be  desirous  of  purchasing,  of  ^7*<to  so,  ^^ 
and  from  the  said  [lessees],  their  executors,  administrators,  or  assigns, 
the  said  malleable  iron  rails  and  chairs,  and  of  such  their  or  his  desire 
shall  give  to  the   said    [lessees],  their    executors,   administrators, 
or  assigns,  two  calendar  months'  notice  in  writing  previously  to  the 
expiration  of  the  said  two  years,  (such  notice  to  be  left  at  the  chief 
VOL.  n.  p  F  p 
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19.  LEASE  OP  countiDg-houBe  or  office  of  the  said  {lenee$]p  their  exeentors^  adndiBi- 

LE AD-MINE  Df  tratorB,  or  aBfiignfl),  they  Bhall  be  at  liberty  ao  to  do»  at  a  fiur  rabialiciD, 

TORKSHiBB.    ^ej[Q|;tiog  from  the  amount  of  Bueh  Taluation  an  amount  eqniraknt  to 

at  ft  vsiqation,      the  costfl  and  charges  of  providing,  laying  down*  and  finng  an  eqiuJ 

quantity  or  measurement  of  new  or  serviceable  wooden  xaila  in  good 
tobesettiedby  oonditiou  i  AsD  in  caso  the  said  parties  shall  not  agree  as  to  siich 
of  S^te.  ^'^    Taluation,  and  the  sum  to  be  paid  to  the  said  [JetMSf],  tfadr  exeeuton, 

administrators,  or  assigns^  the  amount  thereof  shall  be  aetdedby  two 

indifferent  persons  ov  their  umpire,  to  be  chosen  or  appointed  aa 

If  th(7  dedine,     aforeBaid :   But  in  case  the  said  [&«9a»v],  thor  hem  or  assignB, 

^S!^!^,'^'      or  the  person  or  persons  so  to  be  entitled  in  rerermon  aa  afive- 

said,  shall  onut  to  give  such  notice  of  their  or  his  intentioii  to  pu^ 

chase  as  aforesaid,  it  shall  be  lawful  for  the  said  [lastMff],  Aeir 

executors,  administrators,  or  assigns,  or  their,  or  any  or  either  of 

their  agents  or  senrants,  with  or  without  homes  or  caniagea,  and  bj 

such  ways  and  means  as  they  or  any  or  either  of  them  may  think  fit, 

at  any  time  or  times  within  one  calendar  month  next  after  the  exp^ 

ration  of  the  said  two  years,  to  remoYe  and  take  away  all  subh  maUo- 

able  iron  rails  and  chairs  as  aforesaid,  ihey  the  laid  [iletaeet],  iheir 

laying  down  an     cxecutors,  administrators,  or  assigns,  providing,  laying  down,  and 

wooden^/^    fixing,  in  lieu  thereof,  in  a  good  and  proper  manner,  a  quantity  er 

measurement  of  new  or  serviceable  wooden  nols  and  sleepers,  in  good 

condition,  equal  to  the  quantity  or  measurement  of  malleaUe  iros 

^rpa^g equfTft-  rails  to  bo  taken  away  as  aforesaid,  or,  at  the  option  of  the  isid 

[les$eet]f  their  executors,  administrators,  or  assigns,  paying  unto  tk 
said  [lessoTf],  their  heirs  or  assigns,  or  the  person  or  persona  lo 
to  be  entitled  as  aforesaid,  a  sum  of  money  equivalent  to  the  eoala 
and  charges  of  providing,  laying  down,  and  fixing  such  wooden  isOa 
amoont  tobe       as  aforesaid :  And  in  case  the  said  parties  shall  not  affree  sa  to 

sotttod  bv  raforatt  ** 

in  oaaeof  diipate.  the  amount  of  such  costs  and  charges,  the  same  shall  be  settled  by 

two  indifferent  persons  or  their  umpire,  aa  hereinbefore  mentiooed. 

Lesson,  at  end  of   AnD  IT  IB   HEREBY  PURTHBB   DBCLABBD  AXD  AOBEED,  thai   in  CaaO 

cfaaMminingtodis  tho  ssid  [ksson],  their  heirs  or  aasigns,  or  the  person  or  penooi 

and  mechinenr,  ^     •  ,.,,    ,,  •  *.*•«,  ,    ^ 

&e.,  on  giving       SO  to  bo  entitled  m  reversion  as  aforesaid,  shall,  at  the  eoqaiaboB 
°   ^'  or  other  sooner  determination  of  the  sud  term  hereby  granted,  bo 

minded  and  desurous  of  purchasing,  of  and  from  the  aaU  [leum]» 
their  executors  or  administrators,  at  a  fair  and  reasonable  pries,  sU 
or  any  part  of  the  miners'  tods,  blacksmiths'  tools,  gins,  gin-ropoo, 
puUeys,  kibbles,  tubs,  washing  tubs,  washing  tools,  fleaks,  wsln^ 
wheeb,  wagana,  wheelbarrowa,  rallies,  engines,  and  machinery  of  aD 
descriptions,  and  stock  of  peat,  iron,  and  wood,  which  may  be  in  sao, 
or  intended  to  be  used,  in  the  working  and  carrying  on  of  the  laid 
mines  and  works,  and  of  such  their  or  his  dedre  shall  give  to  the 
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said  [leMMes],  their  ezeootors,  administratore,  or  aaBigns,  two  calendar  19.  lease  of 
moDths'  notice  in  writing  preriouslj  to  the  expiration  or  other  sooner  lead-mine  in 
determination  of  the  said  term^  (such  notice  to  be  left  at  the  chief    tQm:shibb> 
connting-honse  or  office  of  the  said  [lessees],  their  executors*  adminis- 
trators, or  as8ign8|)it  shall  be  lawful  for  the  said  [lessors'],  their  heirs  or 
assigns,  or  the  person  or  persons  so  to  be  entitled  in  reversion  as  afore- 
said, to  make  such  purchase :  And  in  case  the  said  parties  shaU  not 
agree  upon  the  amount  of  such  price  as  last  aforesaid,  the  some  shall . 
be  settled  bj  two  indifferent  persons,  or  their  umpire,  as  hereinbefore 
mentioned :   Bur  in  case  the  said  [lessors],  their  heirs  or  assiims,  otherwise lewees 

,  ipay  rewio^  them . 

or  the  person  or  persons  so  to  be  entitled  in  reversion  as  aforesaid, 
shaU  omit  to  give  such  notice  of  their  or  his  intention  to  make  such 
purchase  as  last  aforesaid,  it  shall  be  lawful  for  the  said  [lessees],  their 
executors,  administrators,  or  assigns,  or  anj  or  either  of  them,  or  their, 
or  any  or  either  of  their  agents  or  servants,  with  or  without  horses  or 
carriages,  and  bj  such  ways  and  means  as  they  or  any  or  either  of 
them  may  think  fit,  at  any  time  or  times  within  one  calendar  month 
next  after  the  expiration  or  other  sooner  determination  of  the  sud 
term  hereby  granted,  to  remove  and  take  away  all  such  miners'  tools, 
blacksmiths'  tools,  gins,  gin-ropes,  pulleys,  kibbles,  tubs,  washing- 
tubs,  washing-tools,  fleaks,  water-wheels,  wagons,  wheelbarrows, 
rullies,  en^es,  and  machinery  of  all  descriptions,  and  stock  of 
peat,  iron,  and  wood.    And  it  is  hebbbt  furthbb  aorbed  and  PowwofdiBtreM 

to  ISSSOXB 

dsclaked,  that  in  case  all  or  any  of  the  duties,  rents,  or  reser- 
vations, hereinbefore  reserved  and  made  payable,  shall  happen  to 
be  unpaid  or  unsatisfied,  in  part  or  in  the  wh<^e,  contrary  to  the 
reservations  aforesaid,  then  and  in  every  or  any  such  case,  after 
demand  made  in  writing  of  the  duties,  rents,  or  reservations  so  un- 
paid or  unsatisfied,  it  shall  be  lawful  for  tiie  said  [lessors],  their  heirs 
and  assigns,  or  the  person  or  persons  so  to  be  entitied  in  reversion  as 
aforesaj^d,  to  enter  upon  the  said  premises  and  distrun  all*  and 
every  or  any  of  the  malleable  lead,  piece,  and  pig,  and  all  the  slag, 
and  slag-hearth  lead,  and  also  all  tiie  machinery,  horses,  engines, 
whimseya,  wagmis,  carte,  ropes,  roUers,  tools,  live  and  dead  stock, 
utensils,  and  materials,  used  and  employed  in  and  about  the  said 
works  and  premises  ;  and  also  all  goods,  chattels,  and  offsets 
vrhatsoever,  being  in,  upon,  or  about  the  said  premises ;  and  the 
distress  and  distresses  then  and  there  found  to  take,  lead,  carry 
away,  and  to  sell  and  dispose  of  the  same,  in  like  manner  as  in  cases 
of  distresses  for  rent  reserved  on  common  leases  for  years  ;  and  out  of 
the  money  to  arise  by  such  sale  (if  any),  to  retain  and  take  all  arrears 
of  the  said  duties,  rents,  and  reservations,  Mid  also  the  costs  and 
charges  of  making  and  keeping  such  distresses,  and  of  the  sale 

F  F  F  2 
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19.  LEASE  OF 

LEAD-MINE  IN 

YORKSHIRE. 

Provlaofor 
re-entiyby  lesson, 
on  Bonpevform- 
Anoeofcoreiuuits. 


Lenees  to  hAtB 
use  of  mills,  acei, 
for  twelve  months 
after  end  of  lease, 
for  dressl^  and 
clearing  off  ova, 

&C.| 


on  payment  of 
same  resenratlon 
as  in  lease. 


Power  to 

to  determine! 

on  a  giTin  day. 


thereof ;  rendering  the  orerplns  (if  any)  unto  the  said  [ilPMeei],  their 
executors,  administrators,  or  assigns :    Pboyided  also,  and  n  I8 

HEREBY  FURTHER  BEGLAKED  AND  AGREED,  that  in  Case  the  Said  [ZeiMO], 

their  executors,  administrators,  and  assigns,  shall  neglect  to  render  and 
deliver  unto  the  said  [lessors]^  their  heirs  or  assigns,  or  the  perBon  or 
persons  so  to  he  entitled  in  reyersion  as  aforesaid,  or  their  or  his  agent 
for  the  time  heing,  the  one-fifth  part  of  the  said  lead  herehjreserfed, 
at  such  time  and  times,  and  in  such  plight  and  condition  as  af<»e8aid, 
or  in  case  the  said  [lessees],  their  executors,  administrators,  or  aasignB, 
shall  not  well,  duly,  and  effectually  ohserre,  perform,  and  keep  all  and 
erery  other  the  corenants  and  agreements  in  these  presents  contained, 
and  which  on  their  part  and  hehalf  are  or  ought  to  he  obserred,  per- 
formed, and  kept,  then,  and  in  any  of  the  said  cases,  and  thenceforth, 
it  shall  be  lawful  for  the  said  [lessors'],  theur  heirs  or  assigns,  or  tbe 
person  or  persons  so  to  be  entitled  in  reversion  as  aforesaid,  at  aoj 
time  or  times,  into  and  upon  the  said  premises  hereby  demised,  or 
intended  so  to  be,  or  any  part  thereof  in  the  name  of  the  whole,  whoDj 
to  re-enter,  and  the  same  to  have  again,  re-possess,  and  enjoy,  as  is 
their  or  his  first  or  former  estate.  And  it  is  hereby  furthek  ra- 
OLARED  AND  AGREED,  that  it  shsH  be  lawful  for  the  said  [lessees],  their 
executors,  administrators,  or  assigns,  to  have  the  use  of  the  mills, 
bingsteads,  and  floorings,  in  and  upon  the  said  premises  hereby  de- 
mised, or  intended  so  to  be,  for  any  time  not  exceeding  the  spaee 
of  twelve  calendar  months  from  the  expiration  or  other  sooner  dete^ 
mination  of  this  demise,  for  washing,  dressing,  and  clearing  off  the 
ores  and  minerals,  whether  in  slag  or  otherwise,  upon  the  wastes  of 
the  said  premises  hereby  demised,  or  intended  so  to  be^  and  for  smelt- 
ing the  same  ;  the  same  duties  and  reservations  bemg  paid  or  allowed 
as  are  hereinbefore  mentioned  to  be  reserved  to  the  said  [bMort],  their 
heirs  or  assigns,  or  the  person  or  persons  to  be  entitled  in  revenion 
as  aforesaid ;  so  that  the  privilege  hereby  giwea  shall  not  interfere 
with,  or  encroach  upon,  or  prejudice,  the  said  [2eMor«],  their  heirs  or 
assigns,  or  the  person  or  persons  so  to  be  entitled  in  reversioo  as 
aforesaid,  or  any  or  either  of  them,  or  their  or  any  or  either  of  their 
lessees  or  under-tenants,  and  so  that  their  or  his  estate  and  interest 
in  the  said  premises  shall  not  be  deteriorated  or  injured  thereby.  A0 
it  is  rebsbt  further  dsclabsd  Aim  AGREED,  that  if  the  said  [fei* 
sees'],  their  executors,  administrators,  or  aseigns,  shall  be  deairons  ol 
determining  these  presents,  and  the  demise  hereby  made,  on  the 

day  of ,  in  the  year  of  our  Lord,  18—,  and  of  such  their 

desire  shall  give  to  the  said  [lessors],  or  any  one  or  more  of  them,  or 
to  their,  or  any  one  or  more  of  their  heirs  or  assigns,  or  to  the  person 
or  persons  so  to  be  entitled  in  reversion  as  aforesaid,  or  any  one 
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or  more  of  them,  or  their,  his,  or  her  agent  for  the  time  heing,   19.  lease  of 
residing  in  the  said  parish  of  G.,  or  leave  for  them,  him,  or  her,  lead-mine  in 
respectively,  at  their,  his,  or  her  respective  usual  or  last  known  place    ^^^^^^^^' 
of  ahode  in  England,  twelve  calendar  months'  notice  in  writing  next 

before  the  said day  of ,  18 — ,  then  and  in  such  case  they 

the  said  [lessees],  their  executors,  administrators,  or  assigns,  paying, 
rendering,  and  delivering,  all  such  duties  and  reservations  as  shall  be 

due  and  payable  on  the  said day  of ,  18—,  according  to  the 

reservation  aforesaid,  and  peaceably  and  quietly  yielding  and  deli- 
vering up  possession  of  the  said  premises  hereby  demised,  or  intended 
so  to  be,  and  all  levels,  shafts,  drifts,  or  other  way-gates  and  works, 
railways,  and  fixtures  of  every  description,  mills,  sheds,  buildings  and 
erections,  in  good  repair  and  condition,  according  to  the  covenants 
and  agreements  hereinbefore  contained,  these  presents,  and  the  then 
residue  of  the  said  term  hereby  granted,  and  everything  herein  con- 
tained, shall  thenceforth  cease,  determine,  and  be  void,  to  all  intents 
and  purposes  whatsoever.   And  it  is  hereby  lastly  declared  and  Provteion  for  m- 

.  '        .    .         f erenoe  to  wbitni- 

AOBSED,  that  if,  during  the  said  term  hereby  granted,  or  intended  so  tion. 
to  be,  or  at  the  end  or  other  sooner  determination  thereof,  or  at  any 
time  afterwards,  any  disputes  or  differences  shall  happen  to  arise 
between  the  said  [lessors],  or  any  one  or  more  of  them,  or  their,  or 
any  one  or  more  of  their  heirs  and  assigns,  or  the  person  or  persons 
so  to  be  entitled  in  reversion  as  aforesaid,  or  any  one  or  more  of  them, 
and  the  said  [lessees],  or  any  one  or  more  of  them,  or  their,  or  any 
one  or  more  of  their  executors,  administrators,  or  assigns,  or  otherwise, 
touching  the  pits,  shafts,  drifts,  levels,  way-gates,  air-ways,  or  water- 
gates,  necessary  to  be  kept  and  left  open  and  in  good  repair  by  the 
said  [lessees],  their  executors,  administrators,  or  assigns,  then  and  in 
every  such  case  all  such  differences  and  disputes  shall  be  referred  to, 
and  finally  decided  and  determined  by,  three  indifferent  persons,  or 
any  two  of  them ;  one  of  whom  shall  be  chosen  by  the  person  or  per- 
sons taking  one  side  of  the  matter  in  difference,  and  the  other  shall  be 
chosen  by  the  person  or  persons  taking  the  other  side  of  the  matter 
in  difference,  and  the  third  shall  be  chosen  by  the  said  two  persons 
BO  chosen  as  aforesaid,  such  third  person  or  umpire  to  be  named  and 
appointed  before  either  party  shall  enter  upon  such  reference  ;  and 
such  decision  or  determination  shall  be  acquiesced  in  and  observed 
and  performed  by  all  the  said  parties  hereto,  and  their  respective 
heirs,  executors,  administrators,  and  assigns.     In  witness,  &c. 
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20.  LEASE  OF 
FURNITUBE. 


Plitles. 

Redtalof  tense  of 
dfraUing-hooM. 


R«dtiil  that  fur- 
niture is  to  be 
held  therewith. 


Testatum. 


GoTenant  by 
leeseetopajpientj 


wllb  power  of 
distress  to  leasorj 


XX. 

Lease  of  Furniture  to  accompany  Lease  of  DwdUng-houte* 

THIS  INDENTURE,  made  the day  of ,  18—,  Bnwsn 

A.B.,  of ,  of  the  one  part,  and  CD.^  of —,  of  the  otiierpart. 

Whebeas,  &c.  [Recite  lease  qfeven  date  from  tie  said  A.  B.  iotkemdd 
C.  D,,  of  the  dwdHng-fumsefar  seven  years,  at  the  yearfy  rent  ofi 
payable  half -yearly,  as  in  p,  5i5  of  this  volume,  No,  3],  Afd 
the  Beveral  articles  of  furniture  apecified  in  the  Schedule  hereanderwnt^ 
ten,  or  hereunto  annexed,  axe  to  be  held  and  enjoyed  with  the  said  mea- 
suage  or  dwelling-house  comprised  in  the  said  indenture  of  lease,  during 
the  continuance  of  the  said  term  therdn  mentioned,  and  the  aaid  C.  D., 
his  executors  and  administrators,  is  and  are  to  pay  an  additional  xeni 
of  £  ,  for  or  in  reqpect  of  the  same  premises.  Now  tbjb  Iran- 
TURB  WRNEsaETH,  and  the  said  A,  B.  doth  hereby  grant  and  denuae 
unto,  and  also  coyenant  and  agree  to  and  with,  tbe  said  0.  D.,  his  exe- 
cutors and  administrators,  that  the  said  C.  D.,  his  execntiWB  and  admi- 
nistrators, shall  and  may  hare,  hold,  use,  and  e^joy,  in  and  upon  the 
said  messuage  or  dwelliog-house,  the  said  sereral  articles  of  fumitoro 
specified  in  the  said  Schedule  hereunder  written,  or  hereunto  annexed, 
during  such  time  us  the  estate  and  interest  of  the  said  C.  D.,  his 
executors  or  administrators,  in  the  same  messuage  or  dwelling-<luHiie 
shall  continue  under  and  by  virtue  of  the  said  indenture  of  lease 
thereof,  and  as  long  as  tbe  said  C.  D.,  his  executors  or  adminiatnilonk 
shall  pay  the  rent  hereby  agreed  to  be  paid  for  or  in  respect  of  the 
said  furniture,  and  not  in  any  other  manner,  or  for  any  farther  or 
other  time,  and  not  in  any  other  house  or  place  whatsoever :  Ajn>  the 
said  G,  D.  doih  hereby,  for  himself,  his  heirs,  executors,  and  admi* 
nistrators,  covenant  with  the  said  A.  B.,  his  executors  and  admuNatra- 
tors,  that  from  time  to  time  during  the  continuance  of  the  said  term 
granted  to  him  in  the  said  messuage  or  dwelling-house,  he  the  said 
C.  D.,  his  executors  and  administrators,  shall  and  will  pay  uilo  the 
said  A.  B.,  his  executors,  administrators,  or  asaigna,  the  yearly 
of  £ ,  of  Uwful  money  of  Qreat  Britain,  in  addition  to 


not  to  taijure  fur- 
niture y 


increase  of  the  said  yearly  rent  of  £  "    ,  and  at  or  on  the 

days  appointed  for  payment  of  the  same  rent  of  £  ■■■   ■  a  year,  as 

aforesaid,  and  dear  of  aU  deductions  on  any  account  whataoever ;  and 

that  the  said  additional  rent  or  year^  sum  of  £ shall  or  may  be 

distrained  for  in  the  said  messuage  or  dwelling-house  and  premises,  in 

the  same  or  the  like  manner  as  if  the  same  sum  of  £ was  reserved 

to  be  paid  out  of  the  said  messuage  or  dwelling-house  and  premises : 
And  that  the  said  C.  D.,  his  executors  or  admimstrators,  shall  not  nor 
will,  at  any  time  during  the  continuance  of  the  said  term,  wilfully 
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injure  all  or  any  of  the  said  articles  of  furniture,  or  use  them  as  20.  lbabb  op 

furniture  for  any  other  house  than  the  said  messuage  or  dwelling-    FUBNiruBB. 

house  comprised  in  the  said  indenture  of  lease  ;  and,  as  far  as  cir-  bnttopraMrre 

cumstances  will  admit,  and  the  reasonable  use  thereof  only  excepted,  "™' 

shall  and  wiU  keep  and  preserve  the  same  articles  of  furniture  in 

Buch  and  the  same  or  the  like  state  as  at  present;  and  supply  and  udimiamftr. 

make  good,  by  replacing  articles  of  the  same  sort  or  value,  all  such        ^*o*"0^' 

articles  of  furniture  as  shall  be  broken  or  destroyed;  and,  at  the  aadyieidnpat 

expiration  or  other  sooner  determination  of  the  said  tenn  in  the  said  ^^^'**™* 

messuage  or  dweiling-house  and  premises,  shall  and  will  deliver  to 

the  said  A«  B*,  his  executarsy  administratorsy  or  assigns,  or  leave  in 

or  upon  the  said  messuage  or  dwelling-house  and  premises,  all  the 

said  articles  of  funiitare»  save  and  except  such  articles  as  shall  be 

broken  or  destroyed  as  aforesaid,  in  as  good  preservation  as  the  same 

are  now  in,  reasonable  use  thereof  excepted;  and,  in  lien  of  such 

articles  as  shall  be  broken  or  destroyed  as  aforesaid,  all  such  articles 

as  shall  have  been  so  substituted  as  aforesaid.    Ih  winriss,  ke. 


XXI. 

Farm  of  Lease  prescribed  by  ikeAeicfS^Q  WiU.  4,  e.  69,  21.  lease  of 
intUuM,  "  An  Act  to  foMUaU  the  conveymce  of  Work,  ^bkhousbb, 
AottMf,  and  other  Proper^  ofPariehee,  and  oflneorpora*  Ku'a^^^,  a 
tioney  or  Unions  cfPariskes^  in  England  and  Woks'*  {a),  c.  69. ' 

THIS  DEED,  made  the day  of ,  in  the  year ,  by  

virtue  of  an  act  passed  in  the  fifth  and  sixth  years  of  the  reign  of 
King  William  the  Fourth,  intittded,  [the  title  of  this  act,]  and  under 
the  direction  [or,  with  the  approbation]  of  the  Poor  Law  Commissioners 
for  England  and  Wales,  testified  by  thdr  seal  bdng  hereunto  affixed, 

WITNESSETH,  That  A.  B.,  of        ,  in  consideration  of  the  sum  of 

paid  to  him,  [or,  mto  the  Bank  of  England,]  by  CD.,  of ,  Doth 

demise  All,  &c.,  [the  property  to  be  aptly  describedl :  And  all  the 
right,  ^e,  and  interest  of  the  said  A.  B.  in  and  to  the  same,  and 
every  part  thereof,  mito,  and  to  be  holden  by,  the  said  C.  D.,  his 
hoirs  and  assigns  (6).  In  witness  whereof,  the  said  A.  B.  and  C.  D. 
have  hereunto  set  their  hands  and  seals. 

Witness,  B.  P.  A.  B.  (l.  s.) 

^oor  i^  C*  D.  (L.  S.) 

Approved  and  registered  the day  of  - — . 


(a)  Sm  «it0,  Tol.  I.,  p.  329|  €t  seq.         lease  for  years,  at  least,  the  words  Bhould 
0)  Bii  keir$  and  assigns  are  the     }>t  kit  eacecvtwrt,  admimstraton,  md 
wiftds  m  tli«  aet;  tut,  ia  the  case  of  a     assigm. 
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22.  LEASE  OP 
RAILWAYS, 

&C.,  UNDER 

1  0  GEO.  4, 

C.  50. 


XXII, 
Form  of  Lease  for  Railways,  or  of  Encroachments  in  the 
Royal  Forests,  granted  by  the  Commissioners  of  Woods  and 
Forests,  under  10  Geo.  4,  c.  50(c), 

THESE  ARE  TO  WITNESS,  That  in  oonsideratioii  of  the 
annual  rent  herein  reseryed,  the  Commissioners  of  her  Majesty's 
Woods,  Forests,  Land  Beyenues,  Works,  and  Buildings,  for  and  <»i 
behalf  of  her  Majesty,  and  in  exercise  of  the  power  given  tiiem  in 
this  behalf  by  an  act  passed  in  the  tenth  year  of  the  reign  of  his 
Majesty  King  George  the  Fourth,  and  intituled,  [here  set  forth  ike 
title  of  the  oo/,]  Do  by  these  presents  demise,  lease,  and  to  fann  let, 
unto  X.  Y.,  of,  &c. ,  his  executors,  administrators,  and  assigns.  All 
[describe  the  parcels  of  land,  ^c]  :  To  hate  aitd  to  hold  the  said 
[parcdsl  hereby  demised,  and  all  benefits  and  adrantages  thereto 
belonging,  unto  him  the  said  X.  Y.,  his  executors,  adnuniatratorB, 

and  assigns,  for  and  during  the  term  of years,  from  the 

day  of last,  [or,  from  the  day  of  the  date  of  these  presents ;  or, 

during  the  natural  lives  of ,  {naming  them,)  and  the  life  and 

liyes  of  the  suryiyors  and  suniyor  of  them]  :  Yibldikg  abb  patxho 

for  the  same,  by  half-yearly  payments,  on  the day  of , 

and  the day  of  —  in  each  year,  to  her  Majesty,  her  hdrs 

and  successors,  the  annual  rent  or  sum  of ;  the  first  half-yeariy 

payment  of  the  said  annual  rent  to  be  made  on  the day  of 

next.     In  witness  whereof,  A.  B.  and  0.  D.,  two  of  the  said  Com- 
missioners, haye  hereunto  set  their  hands  and  seals,  this day 

of ,  in  the  year,  &c. 


Witness. 


23.  ASSIGN- 
MENT OF 
LEASE  FOR 
YEARS,  AND 
FIXTURES. 


PartiM. 
Redtal  of 


Redtol  of  eon- 
tact  for  parehtN. 
Testatun. 


XXIII. 
Assignment  of  a  Lease  for  Years,     Variations: — where  Fixtures 

are  included  in  the  Assignment. 

THIS  INDENTURE,  made  the day  of ,  18—,  Be- 
tween \lessee'\,  of ,  of  the  one  part,  and  \ass^ne€\,  of ,  of 

the  other  part.  Whereas  by  indenture,  dec,  [Bedte  the  lease, 
as  in  p.  584-5  of  this  volume,  Nos.  2  and  3,  adopting  the  recital 
of  form  or  effect,  as  circumstances  may  rears']  :  Aki)  whereas, 
&c.,  [Recite  contract  for  purchase  of  the  lease,  as  in  p^  589 
of  this  volume.  No.  12]  (d).    Now  this  Indenture  witni 


(c)  See  ante,  toL  L,  p.  196. 
(cQ  If  the  lease  be  assigned  by  a  prior 
assignee,  a  recital  of  the  prior  assignment 


(as  in  p.  58S-7  of  this  Tolume)  shonldliaDoir 
the  recital  of  the  lease.  If  tlien  lave 
been  Tarious  preTiooa  tMsgnment^  the 
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That  [in  pursuance  of  the  said  agreement,  and]  in  consideration 

of  the  sum  of  £ ,  of  lawful  money  of  Great  Britain,  to  the 

said  [/!0f<ee]  paid  bj  the  said  [assi^ee]  before  the  execution  of 

these  presents,  the  receipt  of  which  said  sum  of  £ the  sud 

[lessee]  doth  hereby  acknowledge,  and  from  the  same  doth  hereby 
release  and  for  erer  discharge  the  said  [cuei^inee],  his  executors, 
admimstrators,  and  assigns,  He  the  said  [lessee]  Doth  by  these 
presents  assign  and  set  oyer  unto  the  said  [assignee],  his  executors, 
administrators,  and  assigns,  All  that  the  said  messuage  or  tenement^ 
and  all  and  singular  other  the  premises  [comprised  in  and]  demised 
[or  intended  so  to  be]  by  the  said  [hereinbefore  in  part  recited]  in- 
denture of  lease,  with  their  rights,  members,  and  appurtenances  (e) : 
And  all  the  estate,  &c.,  [<u  in  p*  597  of  this  volume]  {/) :  Toosther 
with  the  Birid  indenture  of  lease  {g) :  To  have  and  to  hold  the  said 
messuage  or  tenement,  and  all  and  singular  other  the  premises  hereby 
assigned,  or  intended  so  to  be,  henceforth  for  and  during  the  residue 

now  unexpired  of  the  said  term  of years;  subject  neyertheless 

to  the  payment  of  the  rent,  and  the  obseryanoe  and  performance  of 
the  coyenants,  proyisoes,  and  conditions,  in  the  said  indenture  of  lease 
reseryed  and  contained,  and  by  the  said  [lessee],  his  executors,  admi* 
nistrators,  or  assigns,  to  be  henceforth  paid,  obseryed,  and  per* 
formed  (&).  And  the  said  [lessee]  Doth,  &c.,  [Covenant  by  lessee 
for  tOkf  as  in  p,  619  of  this  volume  (t)] ;  taking  the  lien,  p.  609 
qflhisvolume.  No,  1].  And  the  said  [assignee] Doth,  &c.,  [Covenant 
by  assume  for  future  payment  qfrentt  and  performance  ofeovenamts, 
as  in  p.  620  of  this  volume,  taking  the  same  Uen,]     In  witness,  be* 


23.  ASSIGN- 
MENT OF 

LEASE  FOB 
TEARS,  AND 

FIXTURES. 

Cknuldtntion. 


Pftrodt. 


Bitate  and  laHe. 
Habendum. 


Cotmaat  by  «•• 
•ignor  for  ttU*. 

CoTcnanto  bj  as- 
signee for  fntnra 
payment  of  rent, 
and  perfonnanoe 
of  ooTenante. 


form  in  p.  588,  No.  11,  may  be  Bub8ti<* 
tatad.  If  fixtures  also  be  assigned,  add, 
before  the  mention  of  the  price: — and  also 
of  hit  interest  in  the  fixtures  to  the  said 
messuage  or  tenement  and  jNremises  be- 
longing or  appertaining,  at  the  sum  of 

(e)  If  fixtures  be  assigned,  add  : — And 
all  the  fixtures  whatever,  now  in  or  about 
the  said  messuage  or  tenements  and  pre* 
mises,  so  far  as  the  same  fixtures  are,  as 
between  the  said  [leisee  or  astiffnor],  and 
the  reversioner,  the  property  of  the  said 
lUisee  or  atsignor}, 

(J)  If  the  fixtures  be  assigned,  insert 
the  word  fixtmra  before  the  words  amd 
premiaes,  in  the  words  referring  to  the 
parcels. 


{g)  If  occasion  require  it:-«-And  all 
mesne  assignments  of  the  same^  which  an 
now  in  the  custody  or  power  of  the  said 

[asngnor']. 

(h)  If  fixtures  be  included  in  the  as- 
signment, add : — Axd  to  have  and  to  hold 
the  said  fixtures  [hereby  assigned,  or  in- 
tended so  to  be,]  unto  the  said  [atrignee], 
his  executors,  admimstrators,  and  assigns, 
henceforth,  as  his  and  their  own  property 
and  effects. 

(t)  See  note  (/),  sup^  Whether  the 
covenants  for  title  will  be  general  or  qua- 
lified ;  and,  if  qualified,  to  what  extent, 
must  depend  on  the  drcumstanoes  of  the 
title.  The  distinctions  are  explained  in 
the  Author*s  Treatise  on  the  Law  of 
Covenants,  p.  383. 
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24.  8UBBEH- 

DEBOF  A 

LBASS. 

Parties. 
Redtali. 

Conildenrtton. 


> 


Ftteds. 
Brtate  and  liOM. 

Intent  dame. 


Covenaatibyrar- 
renderor. 


XXIV. 

Surrender  of  a  Lecue  by  an  Assignee  on  a  Purchase  by  ike 
Reversioner.  With  varieUions  appUccMe  to  a  Surrender  by 
Indorsement  on  the  Leasee 

THIS  INDENTURE,  made  the day  of ,  IS—,  Bbtwekt (it) 

[surrenderor],  d ,  of  the  one  part,  and  [«tfT«wfeiice],  of ,ol 

the  other  part.  ^llfHBBEAS,  fte.  [I%e  reeiuds  teiB  be  similary  mutatis 
mutandiSf  to  Aose  contained  in  the  Precedent  of  on  Ase^mnentt 
emte,  p.  808  of  this  t^>fai»tf](/).  -New  tbb  IniiuivM  wmnEmBiH, 
That  in  ooDaderatJon,  &e.,  [Oonsideraiion  and  receipt^  as  in  thai  Pre^ 
cedent^  anie^  /?.  808  t^ihis  vohune'],  He  the  said  [surrenderor]  Don 
by  these  presents  snrrendor  and  yield  np  [and  also  assign^vnto  the 
said  [surrenderee],  All,  &c.  (m),  [Paresis,  as  in  Precedent  sfAstlgnr 
meni,  ante,  p,  809  of  this  volume]  ;  And  all  the  estate,  Ae.»  [as  in 
p.  809  of  this  volume]  ;  Toorhkb  with  the  said  indentnre  of  lease : 
To  THB  nxBiiT  (a)  tiiat  (he  rendue  of  the  said  tenn  of  years  in  the  said 
messuage  or  tenement  and  premises,  with  their  rights,  members,  and 
apportenanees,  may  finrthwith,  or  as  soon  as  eircmnstances  will  per- 
mit»  be  extmgnished  in  the  rerersion  [and  inheritance]  of  the  same 
messuage  or  tenement  and  premises.  Amo  the  said  [surremieror] 
Doth,  he.,  [Covenant  thai  the  surrenderor  has  done  no  act  to  eneum^ 
ber  the  premises,  as  inp,  812  of  this  volume;  or  Oovenanisjhr  title, 
as  in  p,  619  of  this  vohme,  according  to  the  dreumstanass  ef  the 
ease{o)f  should  be  added},    br  wnnss,  Ae. 


(i)  If  If  iadomment: — tlie  nithin 
named  [mnviMiirvr]  of  the  one  part 

(ly  If  ih»  rasraader  be  hf  iadorao* 
ment,  tho  lease  ^dll  not  be  radted  II 
the  surrendereo  be  not  tbe  original  lessor, 
the  title  of  the  reversbner  to  take  the 
snnrendor  snotild  be  recitcfd.  If  bnt  one 
tiansftr  of  the  roreision  Ytxre  taken  place, 
the  deed  conTeyuioe  maj  be  recited.  If 
tbere  heve  been  Tiiions  deaUngs  with  tho 
property,  the  recital  may  be  in  tills  form : 
— ^WHKBEASybydiTon  mesne  oonTeyanoes 
and  otiier  acts  and  aasnimoes  In  fhe  law, 
and  ultimately  by  indentoK,  beating  date 
on  or  about  the  —  day  of  ■■  ,  and 
made  or  expressed  to  be  made  betwven. 


Sec,  tiie  said  messuage  or  tenemeiit  sad 
premises  became  tested  in  the  said  Imsr- 
rBnocrU},  his  hebs  and  assSgns,  nr  ewr, 
[as  ike  torn  fiMqr  bt\.  The  aame  eemis 
In  this  TCspect  will  be  piuiued,  vhedMr 
the  surrender  be  by  indoisenent  of  net 

(m)  If  by  indorsement  :*- Au.  that  nies> 
snage  or  tenement^  and  sH  and  singdar 
other  the  promises  compriMd  in  [and  de- 
mised, or  faitended  so  to  be,by}theifitUB 
written  indenture^  with  tiielr  r^ghts^  mesfr* 
bexB,  and  appnrtenaneesL 

(«)  An  habendon  in  •  sumjuJu  b 
improper,  as  that  which  is  miyerf  or  cv- 
^mgiMgd  cannot  be  Md. 

(o)  Seep.  809  of  this  TolvBM,iMle(i). 
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XXV. 

CimfirmaHon,  by  om  of  Tiree  Trtistees  under  a  WtU,  of  a  25.  cokpirh- 
Lease  granted  by  kis  Two  Co-TruMteei  only :  by  Indorse^      ation  op 
ment  on  the  Lease.  ..«.!fl^«« 

GRANTED  BY 

TO  ALL  to  whom  these  presents  shall  come  or  be  shown,  E»F.  two  op  three 

Iconfirming  pairty]^  of ,  Esq.,  sends  greeting:  Whereas  the     trustees. 

within-named  [tettator]y  by  his  last  will  and  testament  in  writing,  Redtaiofbwiiiest 

bearing  date  on  or  about  the day  of ,  gaye  and  deyised  all  toMttotetpST 

Im  leasehold  lands  held  by  virtue  of  leases  from  ^— ,  and  situated  ™*'"' 

In f  unto  the  within-named  A.  B.  and  C.  D.,  and  the  siud  E.  F», 

their  executors  and  administrators,  to  hold  the  same  unto  the  said 

A.  B.,  C.  IX,  and  E.  F.,  th^  executors  and  admimstrators,  for  all 

auch  estate  and  interest  aa  he  the  said  testator  had  therein,  upon 

tmst>  as  soon  as  couTeniently  might  be,  to  let,  set,  or  demise  the 

eaid  lands,  or  such  parts  thereof  as  he  the  said  testator  shonld  not  hare 

80  let,  set,  or  demised,  before  his  death,  in  such  parts,  shares,  and  pro* 

porticms  as  they  mi|^t  think  proper,  open  certain  trusts  and  for  divers 

purposes  expressed  and  declared  in  and  by  his  said  will ;  and  aj^inted  and  appoiBtment 

the  said  A.  B.,  C.  D.,  and  E«  F.,  executors  of  the  same  will :  Akd  ^JI^^' 

WHEREAS  the  said  testator  departed  this  life  on  or  about  the  — ^  day  i^^*^* 

of ,  without  having  altered  or  in  anywise  revoked  his  said  will,  and 

the  same  will  was  duly  proved  by  the  said  A,  B.,  G.  D.,  and  E.  F.,  in  the 

Courtof ,onoraboutthe dayof :    Ahdwhbrbas  DoaMswiMther 

doubts  have  arisen  whether  the  said  A.  B.  and  C.  D.  were  alone  coiudaioiMmake 
competent  to  make  the  lease  contained  in  the  within-written  indenture,  ^SS  o?E.%t!r 
without  the  concurrence  of  the  said  E.  F. :  And  the  said  E.  F.,  as  ^'^^"^'"^ 
far  as  he  is  interested  at  law  or  in  equity,  is  willing  and  hath  con- 
sented to  execute  the  lease  or  confirmation  hereinafter  contained  s 

Now  KNOW  TE,  AND  THESE  PRESENTS  WITNESS,  that  the  SSld  B.  F.,  fOT   Teitatam, 

obviating  all  doubts  of  the  validity  of  the  within-written  indenture  for  forobvuiung 
want  of  his  concurrence  in  the  same,  and  for  the  considerations        ^' 
expressed  in  the  within-written  indenture,  and  for  supplying  the 
defect  (if  any)  in  the  same  indenture,  or  the  lease  thereby  made,  for 
want  of  the  concurrence  of  the  said  £.  F«  in  the  same,  and  by  way 
of  further  assurance.  Doth  by  these  presents  demise,  lease,  ratify,  B.F.doUide- 
and  confirm,  unto  the  within-named  [kseee],  his  executors,  admini-  ^"'^^>'' 
strators,  and  assigns,  AUr  that  the  piece  or  parcel  of  ground,  and  aU  Piweeig. 
other  the  premises  comprised  in  and  described  by  the  sud  within- 
written  indenture,  and  thereby  demised  to  the  said  [lesMoe},  or  in- 
tended so  to  be,  with  their  rights,  members,  and  aj^urtenances  : 
To  have  and  to  hold  the  said  piece  or  parcel  of  ground,  and  all  other  WftHn^nm  for 
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25.  CONFIRM- 
ATION OP 
LEASE 
GRANTED  BY 
TWO  OF  THREE 
TRUSTEES. 

retidne  of  tenn 
mentioned  in 
indantnxe; 

for  porpoM  of 
supplying  defeeC. 

Salijeek  to  nnti, 
&c 


Agraemcnt  that 
rent  shanbepeld, 
AcL.uifE.F. 
had  joined  in 


and  eoTenant  to 
pajiame. 


Covenant  by  B.F. 
that  he  has  not 
ineombered. 


the  premises  hereby  demised  or  confirmed,  or  intended  so  to  be,  with 
their  rights,  members,  and  appurtenances,  unto  the  said  [lessee]^  his 
executors,  administrators,  or  assigns,  henceforth  for  and  during  all  the 

residue  of  the  time  of  the  within-mentioned  tenn  of yean,  which 

is  now  to  come  and  unexpired,  in  confirmation  of,  and  for  the  purpose 
of  giving  effect  to,  the  same  term,  and  also  for  supplying  any  defect  in 
the  same  torm,  or  in  the  within-written  indenture  of  lease,  for  want  of 
the  concurrence  of  the  said  £.  F.  therein  as  one  of  the  granting  or 
leasing  parties  jointly  with  the  said  A.  B.  and  0.  D. ;  subject  nefer- 
theless  to  the  rents  reserved,  and  to  the  coyenants,  conditions,  and 
agreements  expressed  and  contained  in  the  said  indenture,  by  or  on 
the  part  of  the  said  [lessee],  his  heirs,  executors,  administratoTB,  and 
assigns,  and  which  are  henceforth  to  be  paid,  rendered,  obsenred, 
performed,  and  kept,  for  or  in  respect  of  the  sud  premises  thereby 
demised,  or  intended  so  to  be.  And  the  said  [lessee]  doth  hereby 
grant  to  the  said  E.  F.,  his  executors,  administratcHv,  and  asngos, 
that  the  rent  reserred  in  and  by  the  said  within-written  indenture  of 
lease  shall  henceforth  be  payable  and  paid  to  the  personal  repress- 
tatives  for  the  time  being  of  the  said  [testator],  or  their  asugns,  and 
that  the  covenants,  conditions,  and  agreements  therein  contained, 
and  on  the  part  of  the  said  [lessee],  his  executors,  adminifltratorsr 
and  assigns  to  be  observed  and  performed,  shall  henceforth  be 
observed  and  performed,  in  the  same  or  the  like  manner  as  if  the  said 
E  F.  had  joined  in  the  said  within-writton  indenture  of  lease,  and 
the  grant  and  demise  thereby  made,  and  the  sidd  rent  had  been 
made  payable  to,  and  the  said  covenants,  conditions,  and  agree- 
ments, had  been  entered  into  with  the  said  A.  B.,  C.  D«,  and 
E.  F.,  their  executors,  administrators,  and  assigns :  Am>  the  said 
[lessee]  doth  hereby,  for  himself,  his  heirs,  executors,  administra- 
tors, and  assigns,  covenant  with  the  said  E.  F.,  his  executors, 
administrators,  and  assigns,  that  he  the  said  [lessee],  his  execu- 
tors, administrators,  or  assigns,  shall  or  will  pay  the  said  rent,  and 
observe  and  perform  the  said  covenants,  conditions,  and  agree- 
ments accordingly.  Akd  the  said  E.  F.  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  and  declare,  to  and 
with  the  said  [lessee],  his  executors,  administrators,  and  assigns,  that 
he  the  said  E.  F.  hath  not  at  any  time  or  times  heretofore  made, 
done,  conmiitted,  or  willingly  or  knowingly  suffer^,  any  act,  deed,  or 
thing  whatsoever,  whereby  or  by  reason  whereof  the  said  piece  (w 
parcel  of  land  and  premises,  or  any  part  thereof,  are,  is,  can,  shall,  or 
may  be,  impeached,  charged,  encumbered,  or  in  any?rise  affected,  in 
title,  term,  charge,  estate,  or  otherwise  howsoever.    In  witnsss,  Ac. 
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XXVI. 

Declaration  and  Cotmant  by  the  Auignee  of  a  Leoie  with  the  26.  dbolaba- 
Lessor,  on  his  Licensing  (p)  an  Assignment.  tion  on 

FT  A  A  lessob's 

TO  ALL  to  whom  these  Presents  shall  come,  CO.  [the  assipneel,     ucENsma 

of ,  in  the  comity  of  Middlesex,  sends  greeting :  Whebeas  hy  an    assignment 

indentm*e  of  lease,  hearing  date  on  or  ahout  the day  of ,      of  lease. 

and  made,  or  expressed  to  he  made,  hetween  the  Right  Honorahle  ludteiofiMMT 

Jacoh,  Earl  of  R.,  of  the  one  part,  and  J.  B.,  of ,  Victualler,  of  the 

other  part,  the  said  Earl  did  demise  mito  the  said  J.  E.,  his  executors, 
administrators,  and  assigns,  (such  assigns  being  with  the  license 
thereinafter  mentioned,)  All  that  messuage  or  tenement  situate 

and  being  on  the  north  side  of Buildings,  in  the  parish  of 

St.  Andrew,  Holbom,  in  the  said  county  of  Middlesex,  being  No.  33 
on  the  plan  of  the  said  Earl's  estate  in  the  same  parish,  known  by  the 

name  of  the Coffee-house,  and  then  in  the  tenure  or  occupation 

of  the  said  J.  E. ;  and  which  siud  messuage  or  tenement  is  more  parti- 
cularly described  in  the  plan  thereof  drawn  in  the  mar^  of  the  said 
indenture  now  in  recital,  with  the  appurtenances  thereunto  belonging ; 
to  hold  the  same  unto  the  said  J.  £.,  his  executors,  administrators, 

and  assigns,  from  the  day  of  March  then  last  past,  for  the 

term  of  twenty-one  years  thence  next  ensuing,  at  the  yearly  rent  of 
65 Z.,  payable  as  therein  mentioned^  and  under  and  subject  to  the 
several  coyenants,  clauses,  and  agreements  therein  contained,  on  the 
lessee's  or  tenant's  part  to  be  observed  and  performed ;  and  particu- 
larly to  a  covenant  that  the  said  J.  E.,  his  executors  or  administra- 
tors, should  not  at  any  time  during  the  siud  term  assign,  underlet,  or 
set  over  the  said  premises  thereby  demised,  or  any  part  thereof,  to 
any  person  or  persons  whomsoeyer,  for  all  or  any  part  of  the  said 
term  thereby  granted,  without  the  license  or  consent  in  writing  of 
the  said  Earl,  or  his  assigns,  during  his  life,  and,  after  his  decease, 
without  the  license  or  consent  of  the  person  or  persons  who,  for  the 
time  being,  should  be  entitled  to  the  reversion  of  the  said  premises 
expectant  on  the  determination  of  the  said  term  thereby  granted : 
And  also  to  a  proviso  for  re-entiy  by  the  said  Earl,  and  his  assigns,  conteining  pxo- 
and  other  the  person  or  persons  entitled  as  aforesaid,  in  case  of  the  ^^^i£^^°^. 
nonpayment  of  the  rent,  or  of  the  breach  or  nonperformance  of  all  ®"*****"^' 
or  any  or  either  of  the  covenants,  clauses,  or  agreements  in  the  said 
lease  contained,  (other  than  that  for  payment  of  rent,)  on  the  part 
and  behalf  of  the  said  J.   E.,  his  executors,  administrators,   and 

(p)  See  the  lease,  ante,  p.  675  of  this  Tolume. 
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26.  DXOLARA- 
HON  ON 

lessor's 

ligensino 

assignioent 

OF  LEASE. 

DMtfaoflMior, 
•ndtitloofbdr. 

L«88ee'B  desire  to 
•mAgDt  and  appU- 
eatioii  for  lioenae. 


Anlgimieiit  by 
deed-pdl. 


assigns,  to  be  observed  and  kept :  And  whbsbas  the  said  Jacob,  Earl 
of  R.,  bath  long  since  departed  this  life,  leaving  the  Right  Ho> 
norable  William,  Earl  of  R.,  bis  eldest  son  and  hmr-at-law,  who  is 
the  person  now  entitled  to  the  reversion  of  the  said  premises  eom- 
prised  in  the  said  indenture  of  lease  expectant  on  the  determinatioii 
of  the  said  term :  And  whereas  the  said  J.  £.,  being  dedrous  of 
assigning  the  said  lease,  and  the  premises  therein  comprised,  onto  the 
said  C.  0«,  hath  applied  to  the  said  William,  Earl  of  R.,  for  a 
license  to  enable  him  so  to  do,  which  the  said  Earl  hath  agreed  to 
give,  upon  the  said  C.  0.  entering  into  the  declaration  and  covenaiit 
hereinafter  mentioned:  And  whereas  accordingly,  by  deed-poll (^) 
under  the  hand  and  seal  of  the  said  J.  £.,  bearing  or  intended  to 
bear  even  date  with  theso  presents,  and  indorsed  upon  the  said 
indenture  of  lease,  the  said  J.  E„  in  consideration  of  £ to 


Onmi  of  Uoeiue. 


TaBtatum. 

Lioanaenotto 
operate  MB  naiver 
of  leuor'a  right  to 
reatrain  Autaer 
aaaJgnment,  &e. 


Covenant  tqr  aa- 
aignee  not  to  aa- 
algn  over  or  nn- 
derlet  withont 
ftirtlMr  Ueenaa. 


paid  by  the  said  G.  0.,  hath  assigned  unto  the  said  G.  0.  the  aforesaid 
messuage  or  tenement  and  premises,  with  the  appurtenances,  for  the 
residue  of  the  said  term  of  twenty-one  years  so  granted  therein  by 
the  said  indenture  of  lease,  but  under  and  subject  to  the  rent,  cove- 
nants, and  agreements  in  such  lease  contained :  And  whbbsas  the  said 
William,  Earl  of  R.,  hath  given  his  license  and  consent  to  such  assign- 
ment, as  will  appear  in  the  margin  thereof  (r).  Now  thbsb  pbbsbnts 
WITNESS,  and  the  said  C.  0.  doth  hereby  declare,  that  the  license  and 
consent  so  given,  or  intended  to  be  given,  by  the  said  Earl  to  the  said 
J.E.,  to  assign  the  said  messuage  or  tenement  and  premises  to  the 
said  G.  0.  as  aforesaid,  is  not  meant  or  intended,  nor  shall  the  same 
be  deemed,  construed,  or  taken,  to  amount  to  or  as  a  waiver  of  the 
right  of  the  said  Earl  to  restrain  or  object  to  the  further  asBigniTig 
or  underletting  of  the  same  premises,  or  in  anywise  to  authorise 
or  empower  the  said  G.  0.,  or  his  executors  or  administrators,  to 
assign  or  set  over  the  said  messuage  or  tenement  and  premises,  or 
any  part  thereof,  or  to  grant  any  underlease  of  the  same,  or  other- 
wise to  part  with  the  possessitm  thereof,  to  any  person  or  penons 
whomsoever,  without  a  like  further  consent  in  writing  for  that  express 
purpose.  And  the  said  G.  0.  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant,  declare,  and  agree,  to  and 
with  the  said  William,  Earl  of  R.,  and  his  assigns,  and  to  and 
widi  the  person  or  persons  who  for  the  time  being  shall  be  entitled  to 
the  reversion  of  the  said  messuage  or  tenement  and  premises  com- 
prised in  the  said  indenture  of  lease  expectant  on  the  detennination 

(j)  An  asaignment  by  deed-poll  ia  not  party  to  tbe  aaaigoment,  for  the  pnrpoie 

oflen  adopted,  as  it  cannot  contain  cove-  of  teatifying  hxa  oonaent ;  in  vliidi  caM  a 

nanta  by  the  asaigneo.  deed-poll  cannot  be  uaed. 

(r)  The  leaaor  ia  aometimea  made  a 
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of  the  teim  granted  thereof  by  the  same  indenture,  that  he  the  26.declaba- 
said  0.  O.y  his  ezecutors  or  administrators,  shall  not  nor  wiU,  at  any       ^^^  ^f 
time  or  times  hereafter,  assign  or  set  oyer  the  said  messuage  or  tene- 
ment and  premises,  or  underlet  the  same,  or  in  anywise  part  inth 
the  possession  thereof,  for  all  or  any  part  of  his,  their,  or  either  of     Qg  lbise. 

their  respective  term,  estate,  or  interest  therein,  to  any  person  or  

persons  whomsoever,  without  the  license  or  consent  of  the  said 
William,  Earl  of  R.,  or  his  assigns,  during  his  life,  and,  after  his 
decease,  without  the  license  or  consent  of  the  person  or  persons  who 
for  the  time  being  ahall  be  entitled  to  the  reversion  or  inheritance  of 
the  said  messuage  and  premises  immediately  expectant  on  the  deter- 
mination of  the  said  indenture  of  lease,  under  his,  her,  or  their  hand 
or  hands,  in  writing  for  that  express  purpose  first  had  and  obtained. 

Airn  IT  IS  HBBBBT  FUBTHSR  DEOIiAREP  ANB  AOBBED,  that  in  Oase  the    New  proviso  for 

said  C.  0.,  his  executors  or  administrators,  shall,  contrary  to  the  deela-  SecmimL 
ration  and  covenant  aforesaid,  assign  or  set  over  or  underlet  the  said 
indenture  of  lease,  or  the  messuage  or  tenement  and  prenuses  therein 
comprised,  or  any  part  thereof,  to  any  person  or  persons  whomsoever, 
without  such  license  or  consent  as  last  aforesaid,  or  if  he  or  they 
shall  make  or  commit,  or  permit  or  suffer  to  be  made  or  committed, 
any  breach  or  def&ult  in  the  performance  or  observance  of  all  or  any 
of  the  covenants  or  agreements  in  the  said  lease  contained,  and  which 
on  the  part  or  behalf  of  the  tenant  of  the  same  premises  are  or  ought 
to  be  observed,  performed,  and  kept,  then  and  in  any  one  or  more  of  the 
said  cases,  it  shall  be  lawful  for  Uie  said  William,  Earl  of  R.,  and  his 
assigns,  and  other  the  person  or  persons  for  the  time  being  entitled 
as  afcn^said,  into  and  upon  all  or  any  part  of  the  sidd  messuage  or 
tenement  and  premises  to  re-enter,  and  the  same  to  re-possess  and 
enjoy  as  in  his  or  their  former  estate ;  and  all  and  ev^  the  tenant 
and  tenants,  occupier  and  occupiers  of  the  same,  thereout  and  from 
thence  utterly  to  expel  and  eject ;  these  presents,  or  anything  in  the 
said  recited  assignment  contained  to  the  contrary  therec^,  or  the 
license  so  given  or  intended  to  be  given  by  the  said  Earl  to  the  same 
assignment  in  anywise  notwithstanding^    Is  witnbsb,  &c. 


816 


APPENDIX. 


TO  DEMISE 
OOPTHOLDS, 


XXVII. 

27*  UOENSE    License  by  Lord  of  Manor  to  Copyhold  Tenant  to  Demise^  by  way 

of  Lease,  btU  not  of  Mortgage,  a  Particular  Tenement  (j). 

The  Manor  of ,  "I    Be  IT  REMEMBERED,  That  Onthe dajof ^ 

in  the  County  of. ./in  the  year  of  our  Lord ,  A.  B.,  lord  of  the 

said  manor,  by  J.  S.,  the  steward  thereof,  did,  out  of  court,  gire  and 
grant  to  C.  D.,  one  of  the  customary  tenants  of  the  said  manor,  fuU 
license,  power,  and  authority,  to  demise  and  lease  to  any  perwMi  or 
persons  willing  to  take  the  same,  as  lessee  or  lessees  to  the  said  C.  D., 
(but  not  by  way  of  mortgage,)  his  or  their  executors,  administraton. 
or  assigns.  All,  <Sz;c.,  with  the  appurtenances ;  to  which  same  pre- 
mises the  said  C.  D.  was  admitted  tenant  at  a  court  held  for  the  said 

manor  on  or  about  the day  of :  to  hold  for  any  term  or 

number  of  years  not  exceeding years,  to  be  computed  from  tiie 

day  of last ;  saving  always  to  the  lord  of  the  said  manor, 


and  to  all  and  every  lord  and  lady,  lords  and  ladies,  of  the  said  manor, 
for  the  time  being,  all  manner  of  fines,  heriots,  rents,  customs,  and 
services,  therefor  due  and  of  right  accustomed.     And  few  this  Hcense 

the  said  C.  D.  hath  paid,  for  a  fine,  the  sum  of  £ ,  {when  then 

is  a  setdedfine,  add,  "  according  to  the  custom  of  the  said  manor."] 

(Signed) . 


XXVIII. 

28.  ANOTHER       License  by  Lord  of  Manor  to  Copyhold  Tenant  to  Demise  aU 
^^^'  Copyhold  Tenements  (*). 

The  Mataor  of -,1     Be  IT  REMEMBERED,  That  this day  of - 

-Ji 


in  the  County  of .J  in  theyoarof  our  Lord  one  thousand  eight  hundred 

and ,  Sir  T.  M.  W.,  Baronet,  lord  of  the  said  manor,  by  A.  B., 

Gentleman,  steward  of  the  said  manor,  Hath  granted  to  [leeeor^ 
one  of  the  customary  tenants  of  the  said  manor,  license  to  demise 
and  to  farm  let,  to  any  person  or  persons,  AU  and  singular  his  cus- 
tomary messuages,  lands,  tenements,  and  hereditaments  whatsoever, 
situate,  lying,  and  being  within  the  same  manor,  and  holden  of  the 
same  by  court-roll,  or  any  part  or  parcel  thereof,  with  the  appur- 
tenances, for  the  term  of  twenty-one  years,  or  any  other  term  not 
exceeding  the  term  of  twenty-one  years,  to  begin  and  be  computed 
from  the  twenty-fourth  day  of  June  now  next  ensuing  ;  saving  and 
reserving  unto  the  lord  or  lady,  lords  or  ladies,  of  the  manor  aforesaid, 

(<)  At  to  the  Lord^B  license,  sec  ante,  voL  I.,  p.  107. 
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for  the  time  being,  all  and  all  manner  of  fines  accruing  upon  the    28.  license 
death  or  alienation  of  any  customaiy  tenant  of  the  said  premises,  not     to  demise 
only  according  to  the  annual  value  of  the  said  premises  at  this  present    copyholds. 
time,  but  also  according  to  the  annual  yalue  of  the  same  from  time  to 
time  when  such  fines  shall  happen;  although  such  yalue  shall  arise  from 
new  buildings  erected  in  the  mean  time,  or  improyements  thereof, 
or  otherwise ;  reserving  also  to  the  lord  or  ladj,  lords  or  ladies,  of  the 
manor  aforesaid,  for  the  time  being,  all  and  all  manner  of  rents, 
forfeitures,  and  other  seryices  of  the  said  premises,  due  and  of  right 
accustomed,  in  as  ample  manner  and  form  as  if  this  license  had  not 
been  made :  And  the  said  [kssar]  gives  to  the  lord,  for  a  fine  for  this 
licence,  3s. 

(Signed)     . 


XXIX. 

Memorial  of  a  Lease  for  Registration  (Q.  oq 

.  ^«7«  MEMORIAL 

A  MEMORIAL  to  be  registered,  of  an  indenture  of  a  lease,  bear-  op  lease  for 

ing  date  the  day  o£ ,  one  thousand  eight  hundred  and     registra- 

,  Between  A.  B.  [lessor"],  of ,  of  the  one  part,  and  C.  D.         tion> 

\lessee'\y  of ,  of  the  other  part,  [Insert  the  names  and  additions  of 

aU  the  parties  to  the  lease,  as  in  the  deed,]  of  and  concerning 
All,  &c*  [Insert  a  full  description  of  the  parcels,  as  in  the  lease] ; 
Together  with  their  rights,  members,  and  appurtenances.  [The 
general  words  may  he  set  out  at  length ;  Imt  Ais  is  not  the  ustuil 
practice]  :  And  which  said  indenture,  as  to  the  execution  thereof  by 

the  said  A.  B.,  is  witnessed  by  E.  F.,  of ,  and  G,  H.,  of ; 

and,  as  to  the  execution  thereof  by  the  said  C.  D.,  is  witnessed  by  the 

said  G.  H.,  of ,  and  I.  K.,  of .  [The  names,  additions,  and 

places  of  abode  of  the  witnesses  must  be  mentioned]  :  And  which  said 
indenture  is  by  the  said  A.  B.  required  to  be  registered  pursuant  to 
act  of  Parliament.     As  witness  his  hand  and  seal  this  -*~-  day  of 

— ,  one  thousand  eight  hundred  and . 

A.  B.  (l.  s.) 

Signed  and  sealed  in  the  presence  of 

E.F. 
G.  H. 

(0  Ab  to  Registration  of  leasefl,  see  county  of  York.**    The  directioii  nsnallj 

{k  569  et  teq,  of  this  yolnme.  heads  the  memoriAL 

If  the  lands  lie  in  the  West  Riding  of  This  Precedent  is  i^plicable,  muMis 

the  count  J  of  York,  the  memorial  must  wutamdis,  to  a  memorial  of  an  aaaign- 

be  directed  to  the  Registrar  of  the  office,  ment,  or  surrender.     As  to  setting  out 

(see  p.  572  of  this  Yolume),  thus : — ''To  the  parcels  in  a  memorial  of  an  assign- 

the  Registrar  of  the  West  Riding  of  the  ment,  see  p.  571  of  this  volume. 

YOL.  n,  GOO 
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30.  AFFi-        Ajfldavii  to  be  substituted  far  Personal  Attendance  an  Begi^btaUm^ 
DATIT,  IN  in  %i^  ccues  noticed  in  p.  575  qftkis  wdume. 

E.  F.  [one  of  the  witnesses  to  the  exeeutian  of  the  deed},  of 


ATTENDANCE, 

ON  KEGiSTRA-  maketh  oath  and  saith,  that  he  was  present  as  a  witness,  and  did  see 
TiON.         the  aboTe-written  memorial  [or,  the  memorial  hereto  annexed]  signed 

and  sealed  hj  A.  B.,  of ,  &c.  [as  the  ease  may  he]  :     Aia>  tbii 

deponent  farther  saith,  that  he  was  also  present  and  did  see  the  said 
A.  B.  [as  the  ease  may  be]  sign  and  seal,  and  as  his  act  and  deed 

deliyer  the  indenture,  bearing  date  the day  of »  mentioned 

in  such  memorial,  and  that  the  name  A.  B.  [as  the  case  may  be],  wt 
or  subscribed  to  the  said  indenture  and  memorial  respectiTely,  as  a 
party  [or,  parties,  as  the  case  may  be]  executing  the  same  is,  [or, 
are,  as  the  ease  may  be]  of  the  proper  handwriting  of  the  said  A.  B. 
[or,  &c.,  as  the  case  may  be]  ;  and  that  the  names  E.  F.  and  6.H., 
set  or  subscribed  to  or  upon  the  said  indenture  and  noemorial 
respectiyely,  as  the  witnesses  attesting  the  due  execution  thereof 
by  the  said  A.  B.,  and,  &c.  [as  the  case  may  be],  are  of  the  proper 
handwriting  respectiYoly  of  him  this  deponent,  and  of  0.  H.,  of,  kc. 
[the  other  attesting  witness,] 


Sworn  at ,  in  the  i 

County  of ,  this 

day  of ,  18 — . 


E,P. 
Y.  Z. 
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31.  NOTICE,    Form  of  Notice  of  Oumer's  intention  to  apply  to  Justices  to  Beeeeer 

UNDER  1  &  2  Possession  under  the  Act  of  1^2  Vict.  e.  74,  tofacOitaite  the 

-    '    '  recovery  of  Possession  of  Tenements  afier  due  deierminatim  of 

the  tenancy  (u), 

I, ,  [owner,  or  agent  to ,  the  owner,  as  the  case  may  Ae,] 

do  hereby  give  you  notice,  that  unless  peaceable  possession  of  the  tene- 
ment, [shortly  describing  it,]  situate ,  which  was  held  of  me,  [or 

of  the  said ,  as  the  case  may  be,]  under  a  tenancy  from  year  te 

year,  [or  as  the  case  may  be,]  which  expired  [or  was  determined]  bj 

notice  to  quit  from  the  said ,  [or  otherwise,  as  the  ease  may  be,] 

on  the day  of ,  and  which  tenement  is  now  held  oyer  and 

detained  from  the  said ,  be  giren  to [the  owner  or  agent], 

(m)  See  ante,  vol.  II.,  p.  530. 
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on  or  before  the  expiration  of  seven  clear  days  from  the  service  of  this    31.  notice, 

notice,  I, ,  shall  on next,  the day  of ,  at  —  of  under  1  &  2 

the  clock  of  the  same  day,  at ,  apply  to  her  Majesty's  Justices  of    ^^<3t.  c«  74. 

the  Peace  acting  for  the  district  of ,  [being  the  dUtnct,  diviHon, 

or  place  in  which  the  taid  tenement^  or  any  part  thereof,  is  situate,] 
in  Petty  Sessions  assembled,  to  issue  their  warrant  directing  the 
constables  of  the  said  district  to  enter  and  take  possession  of  the  said 
tenement,  and  to  eject  any  person  therefrom. 

Dated  this . 

(Signed)    . 

To  Mr. .  [Owner  or  agent,] 

XXXII. 
Form  of  Complaint  before  two  Justices,  wider  1  4r  2  Vict,  c.  74,  (x),       32.  com- 

PliAINT 

The  complaint  of ,  [owner  or  agent,  &c.,  as  the  case  may  be,]  ^ndbb  1^2 

made  before  us,  two  of  her  Majesty's  Justices  of  the  Peace  acting    vict.  c.  74. 

for  the  district  of ,  in  Petty  Sessions  assembled,  who  saith  that 

the  said did  let  to a  tenement,  consisting  of ,  for 

,  under  the  rent  of ,  and  that  the  said  tenancy  expired  [or 

was  determined  by  notice  to  quit,  given  by  the  said ,  as  the  case 

may  be]  on  the day  of     ■     ,  and  that  on  the day  of 

the  said did  serve  on [the  tenant  owrholding]  a  notice  in 

writing  of  his  intention  to  apply  to  recover  possession  of  the  said 
tenement  (a  duplicate  of  which  notice  is  hereto  annexed),  by  giving,  iic. 
[describing  the  mode  in  which  the  service  was  effected]',  and  that  not- 
withstanding the  said  notice,  the  said refused  [or  neglected]  to 

deliver  up  possession  of  the  said  tenement,  and  still  detains  the  same. 

(Signed)    . 

Taken  the day  of before  us 

(Signed)     . 

A  duplicate  of  the  notice  of  intention  to  apply  is  to  be  annexed  to 
this  complunt. 

XXXIII. 
Farm  qf  Warrant  to  Peace  Officers  to  take  ar^dgiee  Possession,  under  33.warbant, 

14-2    Vict,  C,  74  (X).  UNDER  1  &  2 

VICT  c  74 
Whereas  [set  forth  the  complaint]  We,  two  of  her  Majesty's  Justices  '— — - 

of  the  Peace,  in  Petty  Sessions  assembled^  acting  for  the of , 

do  authorise  and  command  you,  on  any  day  within days  from 

(«)  See  ante,  toL  L,  p.  680. 
O  6  O  2 
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33.WiRRANT,  the  date  hereof  [except  on  Sunday,  ChristmaB-daj,  and  Good  Fridaj, 

UNDER  1  <fe  2  to  he  added  if  necessary],  between  the  hoorB  of  nine  in  the  forenoon 

VICT.  0.  74:.    jyj^  £^^j.  jj^  ^Yie  afternoon,  to  enter,  (by  force,  if  needful),  and  with  or 

without  the  aid  of ,  [the  owner  or  agent,  €U  the  case  nus^  &e,]  or 

any  other  person  or  persons  whom  you  may  think  requisite  to  call 
to  your  assistance,  into  and  upon  the  said  tenement,  and  to  ejeel 
thereout  any  person,  and  of  the  said  tenement  full  and  peaceaUe 

possession  to  deliver  to  the  said [the  owner  or  agent]. 

Given  under  our  hands  and  seals  this day  of . 

To and  all  other  constables  and  peace  officers  acting  for  the 

district  of . 
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34.  EXPENSES  ^  Tahle  qf  8vms  to  he  paid  by  the  Lessees  of  the  Crown  for  their  pro- 

portion  of  the  Expenses  Mending  the  Preparing,  Engrossing,  amd 

LESSEES  Passing  of  their  Leases,  exclusive  qf  the  Expense  of  Enrolling  Ike 

same  in  the  Office  of  Land  Revenue  Records  and  Enrolments  (y). 

£    «.    </. 
When  the  property  demised  shall  not  exceed  the  yearly 

value  of  10/. 10  10    0 

yearly  value  of  the  premises  shall  exceed  10/. 

and  be  less  than  50/ 11110 

premises  shall  comprise  only  one  house,  or  farm, 

or  other  single  parcel  of  property,  and  the 

yearly  value  thereof  shall  amount  to  50/., 

and  not  amount  to  100/.   .        .         .        •     12  12    0 

if  amounting  to  100/.,  and  not  amounting 

to  250/. 13  13    0 

and  if  amounting  to  250/.  or  upwards  15  15    0 

premises  shall  comprise  two  or  more  houses,  or 
fums,  and  the  yearly  value  thereof  shall 
amount  to  50/.,  and  not  exceed  100/.  •     15  15    0 

if  amounting  to  100/.,  and  not  amounting 

to  250/. 16  16    0 

if  amounting  to  250/.,  and  not  amounting 

to  600/. 17  17    0 

and  if  amounting  to  500L  or  upwards     •     .     21     0    0 

(y)See  ante,  vol.  I.,  p.  185,  n.  (<).  «.  13;aDd  all  offlcuJp^ienlbniwrijkcpt 

The  o£5ee  of  the  Auditor  of  Land  Revenue,  in  the  Auditoi^s  office  wen  timnafcnvd  to 

where  Crown  Leases  were  formerlj  en-  the  office  of  Land  Revenue  Records  and 

rolled,  was  abolished  by  2  &  3  W.  4,  c.  1,  DnrolmentB,  see  ante,  vol.  I^  p.  215. 
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&     S.      d.    34.BXPEN8E8 

And  when  the  premises  shall  consist  wholly  or  principaUj  payable  by 

of  building  ground,  and  comprise  sites  for  the  cbowh 

erection  of  houses  thereon,  not  exceeding  lessees* 

five  in  number  .         .  .         .     15  15    0 

if  comprising  sites  for  more  than  five  and  not 

exceeding  ten  new  houses     •  .     .     21     0    0 

and  if  comprising  sites  for  more  than  ten  new 
houses  .....  26    5    0 
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ABATOR. 

lease  by,  i.  49 

effect  of  8  &  9  Vict.  c.  106,  8.6;  i.  49 

ABUTTALS, 

in  parcels,  ii.  3d 

ACCESSIONAL  TERM, 

lease  with  grant  of,  on  event,  i.  673 

ACCIDENT, 

what  considered,  in  neglect  to  apply  for  renewal,  i.  769 

ACCOUNT, 

specific  prayer  for,  not  requisite  in  cases  of  charities,  i.  361 


)i 


«  ACCUSTOMED,' 

signification  of  "  accustomably  demised,"  i.  412 

"  usual  or  accustomed  rent,"  i.  414.  465 

ACKNOWLEDGMENT 

of  lease  by  feme  covert,  i.  67-8 

ACTION. 

rignt  of,  consequent  on  breach  of  contract,  i,  731 

not  defeated  by  determination  of  lease,  ii.  356 

ACT  OF  PARLIAMENT, 

power  of  leasing  created  by,  must  be  strictly  pursued,  i.  447 
See  €Uso  Tablb  of  otatutbs,  at  beginmng  of  Vol.  I. 

''  ACTS," 

signification  of  word,  ii.  310 

ACTS  OF  PARTIES, 

if  receivable  in  evidence  in  aid  of  construction  of  instrument,  i.  725 

'  i  DATU;' 

effect  of  words,  ii.  54-5 

ADDITIONS 

to  property  demised  become  part  of  parcels,  ii.  32 

"J  DTE  DATOsr 

effect  of  words,  ii.  54-5 


824  INDEX. 

ADMINISTRATOR.    See  Ex^cxrron. 

ADMISSION 

of  copyholder  not  necessary  to  hia  lease,  i.  116 

ADVOWSON 

may  be  leased,  i.  24 

whether  demisable  by  tenant  in  tail  under  32  Hen.  8.  c.  28;  i.  70.  72 
ap|>endant  may  pass  under  word  appurtenances^  on  lease  of  manor, 
li.  34 

AFFIRMATIVE. 

distinction  between  a  particular  power  affirmative,  and  a  general  power 
restrained  by  a  negative,  i«  75.  247.  426 

AGENT, 

agreement  or  lease  by,  binding  on  principal,  i.  390 

not  if  in  contravention  of  authority,  i.  390 
cannot  personally  take  benefit  of  contiuct,  i.  391 
should  execute  deed  in  name  of  principal,  i.  391 

otherwise  personally  liable,  i.  391 
e£Pect  of  lease  made  in  name  of,  i.  391 
usual  form  of  agreement  by,  i.  392 
power  of,  not  capable  of  delegation,  L  392 
effect  of  lease  made  by,  reserving  rent  to  principal,  i.  392 

where  lease  inter  partes,  i.  392 
need  not  be  authorised  in  writing  to  contract  for  lease,  i.  393 
must  be  authorised  by  deed  to  execute  deed,  i.  393 

or  to  demise  incorporeal  hereditaments,  sembhy  i.  393 
testator  cannot  appoint  executor  agent  to  lease  in  devisee's  name,  i.  393 
lease  by  principal  to ;  by  client  to  attorney ;  by  ward  to  guardian ; 

by  cestui  que  trust  to  trustee ;  by  mort^or  t«  mor^agee,  i.  65^ 

tnough  good  at  law,  viewed  with  jealousy  in  equity,  i.  659 

proof  of  propriety  of  bamiin  rests  on  lessee,  i.  560 

advisable  to  employ  mediation  of  third  party,  i.  561 

costs,  i.  561 

on  setting  lease  aside,  lessee  allowed  for  lasting  improvements, 
i.  562 

effect  of  length  of  acquiescence  by  principal,  i.  562 

AGREEMENT  FOR  LEASE 

hj  corporation,  whether  Common  Seal  necessaiy,  i.  179 

signature  of,  contemplated  by  Statute  of  Frauds,  i.  568 

s^ing  not  necessary  to  validity  of,  i.  569 

not  originally  bindmg,  established  by  subsequent  acts  of  acknowledg- 
ment, i.  569 

not  signed  by  plaintiff  to  suit  may  be  foundation  of  suit  fw  specific 
performance,  i.  570 

signature  o^  where  disnensed  with  on  ground  of  part  performance, 
i.  571.    iSee  further.  Part  Pbrfobmancb. 

bare  promise  of  a  lease  cannot  be  enforced,  i.  574 

statute  of  frauds  may  be  insisted  on  as  a  defence,  though  party  admit 
agreement,  i.  578 

form  of,  i.  579 
lease  distinguished  from,  i.  579,  et  seq. 
in  what  cases  the  question  can  now  occur,  i.  579 
no  particular  form  of  words  necessary  to  constitute,  i.  581-2 
consequences  of  the  distinction,  i.  582 
distiess  not  supported  by,  i.  582 
copyholds  not  forfeited  by,  i.  682 
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AGREEMENT  FOR  LEASE— (eon^ntidi) 

cases  which  have  been  held  to  amount  to,  i.  683;  ^  teq. 
where  want  of  certainty,  i.  688 

where  circnmstances  oi  inconvenience  attendant  on  contraiy  con- 
struction, i.  691 
with  reference  to  nature  of  estate— copyholds,  i.  693 

freehold,  infuturOy  i.  696 
declaration  that  instrument  is  to  operate  as,  i.  698 
merely  denominating  instrument  an  agreemerU.  will  not  give  it 

that  operation,  i.  698   , 
nor  stipulation  for  future  lease,  i.  698.  006 
cases  which  have  been  held  to  amount  to  lease,  i.  698 
effect  of  taking  possession,  i  610 

in  cases  of  doubt  advisable  to  have  instrument  stamped  as  a  lease  and 
agreement,  i.  610 
only  one  penalty  payable,  i.  611 
construction  not  ^vemed  by  stamp,  tembk,  i.  611 
stipulation  for  enjoyment  for  a  year,  i.  611 
consequences  of,  i.  611 

performed  by  procuring  one  to  be  granted,  L  613 
not  tantamount  to  covenant  for  title,  i.  613 
party  agreeing  to  grant  lease  not  bound  to  procure  release  of  equity  of 

redemption,  i.  613 
but  owner  of  equity  of  redemption  must  concur,  i.  613 
party  holding  under  agreetnent  may  be  ejected  at  end  of  term  con- 
tracted for,  without  notice^  i.  613 
does  not  imply  that .  premises  shall  be  fit  for  purposes  of  lessee, 

i.613 
broken^  if  party  disable  himself  from  performing  it,  i.  619 
admissibility  of  parol  evidence,  i.  640.    See  Parol  Evidbnob. 
in  writing,  may  be  dischaiged  by  parol,  i.  660 
for  sale  of  frecuiold  to  tenant  at  will  deteixnines  tenancy,  i.  666 
stamp'on,  ii.  664 

AGRICULTURE.    aSs^  Husbandry. 

ALIEN, 

power  of  Crown  over  lands  purchased  by,  i.  222 

lease  for  years  to  alien  mercnant  good^  i.  631 

power  of  Crown  over  freeholds,  on  office  found,  i.  631 

to  grant  license  to  hold,  i.  631 
privileges  of,  under  7  &  8  Vict.  c.  66  ;  i.  632 
mav  take  as  executor  or  administrator,  i.  633 
right  of,  to  wife's  term,  1.  633 
leases  to  i^ien  artificers  formerly  void  by  32  Hen.  8.  c.  16  ;  i.  633 

construction  of  act,  i.  633 
enemy  cannot  be  lessee,  i.  634 

ALLOTMENT  WARDENS, 
power  of,  to  lease,  i.  386 

ALLOTMENTS, 

lease  of,  by  ecclesiastical  corporation,  under  inclosure  act,  i.  249 

ALTERNATIVE, 

rent  may  be  reserved  in  the,  ii.  106 

''ANCIENT" 

signification  of  **  usual  or  ancient  and  accustomed  rent,"  i.  414.  466 
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"  AND  " 

word;  when  iiguifying  '^or/'  i.  452 

ANIMALS  (LIVE) 

may  he  leased,  i.  26 

no  strict  reversion  in,  i.  27 

young  of,  right  to,  i.  27 

ANNUITY 

duugeahle  on  roiewed  term,  i.  767 

APPOINTMENT. 

lease  under  power  operates  as  an  appointment  of  use,  i.  619 

APPORTIONMENT  OF  RENT 

where  lease  granted  in  part  under  power,  and  in  part  out  of  owner- 
ship, i.  470 
where  part  of  lands  let  separately,  i.  471 
advisable  to  authorise  leases  at  pro  ratd  rents,  i.  472 
effect  of  4  Will.  4.  c.  22,  on  leases  under  powers,  i.  462 
with  reference  to  land  and  estate,  ii.  130 
by  act  of  Ood,  ii.  190 
if  premises  burnt  by  wildfire,  ii.  130 

surrounded  by  fresh  water,  ii.  130 
sea  water,  ii.  130 
by  act  of  law,  ii.  131 
descent  of  reversion   among  coparceners    and  partition,    ii. 

131 
other  examples,  ii.  131 
by  act  of  the  parties,  ii.  132 
examples,  ii.  132 

effect  of  redemise  by  lessee  to  lessor,  ii.  134 
cannot  be  effected  hj  lessee's  own  act»  ii.  135 
effect  of  underlease,  ii.  135 

assignment  by  one  of  two  lessees,  joint-tenants,  ii.  135 
by  act  of  strangers,  ii.  135 
eviction  by  stranger  claiming  by  superior  title,  ii.  135 
lessee  must  have  been  subject  to  entire  rent,  ii.  136 
no  apportionment  on  lease  of  land  and  chattels,  ii.  137 

without  eviction,  ii.  137 
under  '^Lands'  Clauses  Consolidations  Act,  1845;"  ii.  138 
with  reference  to  time,  ii.  138 

not  known  at  common  law,  ii.  138 
consequences,  ii.  139 
by  act  of  11  Geo.  2.  c.  19;  ii.  140 
who  within  the  act,  ii.  141 
tenant  in  tail,  ii.  141 

after  possibility,  &c.,  ii.  141 
exprovUiwe  vtrt,  ii.  141 
pur  autre  vie,  ii  141 
on  demise  of  tithes  and  glebe,  ii.  141 
land-tax,  quit-rent,  not  within,  ii.  142 
under  bankrupt  act,  ii.  142 
by  4  Will.  4.  c.  22  ;  ii.  143 
confined  to  demises  in  writing,  ii.  145 
does  not  extend  to  lease  by  tenant  in  fee,  ii.  145 
lessor  alone  cannot  effect,  ii.  146 
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APPORTIONMENT  OF  RENT-^amHnu&d), 

effect  of  contract  for  sale  of  reveiBion  of  part  of  premises,  with 

apportioned  rent,  ii.  146 
jaiy  may  apportion,  ii.  146 
who  to  show  value  of  land  for,  ii.  146 
relief  in  equity  against,  ii.  146 
exposes  tenant  to  several  distresses,  ii.  147 
tenant  protected  by  statute  of  Anne  till  notice  of  severance  of 

reversion,  ii.  147 
proviso  for  of  re-entiy  not  apportionable  by  act  of  parties,  ii.  332 

"  APPURTENANCBS," 

signification  of,  ii.  33 

when  word  passes  turbary,  ii.  33 

a  sheep-walk,  ii.  33 

a  curtilage,  ii.  33 

a  garden,  ii.  33 

lands  occupied  with  house,  ii.  33 

demesne  bmds,  ii.  33 

an  advowson  appendant,  ii.  34 

a  way,  ii.  34 

ARBITRATION, 

reference  to,  by  Commissioners  of  Woods  and  Forests,  &c.,  i.  200 

ARCHBISHOP 

is  a  sole  corporation,  i.  177 

ARCHDEACON 

is  a  sole  corporation,  i.  177 

ASSIGNEE 

of  lessor  may  take  advantage  of  estoppel,  i.  58 

though  lessor  bankrupt,  i.  68 
of  lease  bound  by  estoppel,  i.  60 

by  estoppel  cannot  sue  lessor,  i.  60 
of  lease  liable  to  covenants  running  with  land,  i.  102 
power  of  leasing  may  be  originally  limited  to,  i.  404 
of  agreement  entitled  to  specific  performance,  i.  629 
or  lessee  suable  at  option  of  lessor,  ii.  354 

effect  of  notice  on,  with  regard  to  his  liability  on  covenants,  ii.  412 
of  lease  not  liable  for  rent  previously  due,  or  covenants  previously 

broken,  ii.  416 
may  determine  liability  by  assigning  over,  ii.  416 
as  to  mond  right  to  assini  over,  ii.  418 
signification  of  term  asstgfiee,  ii.  419 

who  within,  ii.  419 
of  lease,  assenting,  liable  without  taking  possession,  ii.  422 
effect  of  deposit  of  lease  by  way  of  security,  iL  423 
effect  of  Covenant  by,  to  indemnify  assignor  against  future  rent  and 

breaches  of  covenant,  ii.  427 
effect  of  assi^ment  stdject  to  payment  of  rent  and  performance  of 

covenants,  li.  428 
equitable  assignee  liable  in  equity,  ii.  430 

in  nature  of  simple  contract  only,  ii.  430 

ASSIGNEES  OF  BANKRUPT.    ^See  BAHKRvrr. 
ASSIGNEES  OF  INSOLVENT.    See  Ihsolvbwt. 
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ASSIGNMENT. 

distingaisned  from  lease,  i.  9.  101 

distinguished  from  agreement  to  assign,  i.  19 

reservation  of  rent  and  power  of  distress  will  not  convert  into  nndor- 

lease,  i.  102 
of  copyhold  lease,  license  not  necessary  to^  i.  110 
covenant  in  restraint  of,  without  license,  li.  238 
may  be  general  or  special,  ii.  238 
not  a  nsnal  covenant,  ii.  160.  238 
nature  of  propert)r  inmiaterial,  ii.  248 
insertion  or  omission  of  word  asrims  immaterial,  ii.  248 
what  a  breach,  ii.  250.     See  farther.  Analysis,  at  beginning  of 

Vol.  I. 
on  whom  covenant  binding,  ii.  263 
whether  it  runs  with  the  land,  ii.  267 
proof  of  breach  rests  with  lessor,  ii.  276 
effect  of  parol  license,  ii.  277 

lessee,  and  not  intended  assignee,  bound  to  procure  license,  ii.  277 
license  not  revoked  by  alienation  of  reversionj  ii.  277 
no  relief  in  equity  from  forfeiture  for  breach,  li.  278 
whether  discovei^  of  assignment  enforceable,  ii.  278 
in  pleading  to  action  of  debt^  lessee  need  not  aver  that  lessor  had 
notice  of  it,  ii.  356 
by  lessee,  effect  of,  ii.  352.  400 

principles  on  which  covenants  run  with  the  land,  ii.  400 
where  assignee  bound  without  being  named,  iL  401 

examples,  ii.  401 
where  assignee  bound  only  if  named,  ii.  405 
distinction  between  things  tn  eeee  and  things  not  in  eeee  at  the  time 

of  the  demise,  ii.  406 
examples,  ii.  406 
where  assignee  not  bound  even  if  named,  ii.  408 
examples,  ii.  408 

effect  of  notice  on  assignee,  ii.  412 
covenants  relating  to  mere  personality  will  not  run  with  it,  ii.  413 
by  lessee  for  benefit  of  creditors,  effect  on  tenancy,  ii.  469 
forfeiture  for  breach  of  covenant  in  restraint  o^  not  relieved  against 

in  equity,  ii.  483 
of  lease,  as  to  registration  of,  ii.  571 

notice  of  unregistered  instrument,  ii.  571 
of  reversion.    JSSe  Rbversion. 

ASSIZE, 

writ  of,  abolished,  i.  132,  n.  (t) 

u  AT  " 

word,  construed /toot,  ii  66 

"i  TEMPORE  CONFECTIONIS;' 
effect  of  words,  ii.  54-5 

ATTAINDER, 

lease  to  person  under,  forfeitable  to  crown,  i.  535 
effect  of,  as  regards  lessee's  liability,  iL  353 

ATTENDANT  TERM.    See  Outstandino  term. 

ATTESTING  WITNESS.    See  Witness, 


INDEX.  829 

ATTORNEY, 

lease  to,  by  client,  i.  569 
though  good  at  law,  viewed  with  jealonsy  in  equity,  i.  559.     See 
farther,  Aoknt. 
deed  should  be  executed  by,  in  name  of  principal,  ii.  15 
of  lessor  has  no  claim  on  lessee  for  costs  of  preparing  lease,  ii.  539 
letter  or  power  of.    Su  Power  of  Attorney. 

ATTORNMENT, 

effect  of,  before  statute  of  Anne,  ii.  57 
now  unnecessary,  ii.  58 

AUCTIONEER, 

omission  to  stipulate  for  non-production  of  lessor^s  title,  good  defence 
to  action  by,  i.  618 

AUDITA  QUERELA, 

nearly  obsolete,  i.  732 ;  iL  356 

AUDITOR  OF  LAND  REVENUE, 
office  abolished,  i.  215 

AUGMENTATIONS, 

power  to  ecclesiastical  corporation  to  lease  for  carrying  into  effect 
3  &  4  Vict  c.  113,  relative  to,  i.  256 

AULNAGER,  OFFICE  OF, 
may  be  leased,  i.  25 

AUTRE  VIE, 

whether  tenant  jE?ttr,  within  apportionment  act  of  11  Geo.  2.  c.  19 ;  i.  141 

AVOWRY.    /SfetfRwrr. 

BAILIFF 

caimot  lease,  except  at  will,  i.  390 

unless  power  conferred,  i.  390 
BANKRUPT, 

appointment  by,  in  interval  between  act  of  bankruptcy  and  adjudication 

void,  i.  382 
assi^ees  of,  may  exercise  powers  vested  in  bankrupt,  exerciseable  for 

his  own  benefit,  i.  382 
except  nomination  to  vacant  benefice,  i.  382 

may  exercise  powers  of  leasing  of  bankrupt,  i.  382 

ought  to  sell,  not  to  lease,  i.  382 

entitled  to  specific  performance  of  his  agreement  to  take  lease,  i.  629 
lessee  becoming,  effect  of  on  tenancy,  ii.  353. 433 
right  of  assignees  of,  to  reject  term,  ii.  434 
petition  to  order  them  to  elect,  ii.  440 

effect  of  1  &  2  Will.  4,  c.  56,  ii.  442 

whether  it  has  not  deprived  assignees  of  right  to  reject  bankrupt's 
lease,  ii.  443 

and  consequences,  ii.  448 
whether  parol  lease  within  sect.  75  of  6  Geo.  4,  c.  16 ;  ii.  450 
that  section  is  confined  to  cases  between  lessor  and  lessee,  ii.  450 
liability  of  surety,  ii.  451 
lessee  surrendermg  as  bankrupt  to  lessor  cannot  afterwards  deny 

bankruptcy,  and  bring  trover  for  lease,  ii.  451 
assignees  of  bankrupt  not  entitled,  on  assignment,  to  covenant  for 

indemnity  against  future  rent  and  breaches  of  covenant,  ii.  452 
assignee  taking  lease  of  bankrupt's  estate  liable  for  loss,  ii.  452 
deteimination  of  lease  on  lessee's  becoming,  ii.  516 
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BARGAIN  AND  SALE  ENROLLED, 

general  power  of  leasing  cannot  be  contained  in,  i.  396 

thonsn  reserved  to  bargainor,  i.  396 
particular  power  in  favor  of  party  paying  consideration,  may,  i.  397 

BARGAINEE 

cannot  maintain  trespass  before  entiy,  i.  23 

lease  by,  before  enrolment  of  bargain  and  sale,  i.  49.  50 

effect  of  subsequent  enrolment,  i.  49.  60 

effect  of  8  &  9  Vict  c.  106,  s.  6 ;  i.  49.  50 

BARON  AND  FEME, 

effect  of  lease  by  them,  he  being  tenant  for  life  with  reversion  to  her, 

i.  101 
nature  of  estate  of,  i.  138 

husband's  power  of  leasing  wife's  estate  at  common  law,  i.  139 
effect  of  their  joint  lease,  i.  140 
effect  of  death  of  husband  in  wife's  lifetime,  i.  140 
whether  lease  void,  or  voidable  by  her  surviving,  i.  140 

where  lease  by  parol,  i.  140 

deed,  i.  142 

conflict  of  authorities,  i.  142,  ef  seq, 

after  avoidance  of  lease,  lessee  may  plead  non  dindserunty  i.  148 
after  taken  husband  may  confirm  lease  by,  i.  148 
party  claiming  paramount  cannot,  i.  148 

whether  principle  of  confirmation  applicable  to  lease  by  way  of  mort- 
gage, i.  148 
effect  of  enabling  statute  of  32  Hen.  8.  c.  28,  i.  68. 152 

construction  of  provisions,  i.  154 
does  not  extend  to  copyholds,  i.  154 
reservation  of  rent  under,  i.  155 

husband's  contract,  whether  binding  on  surviving  wife,  i.  155-6 

leaseholds  not  affected  by  act,  i.  155 
husband's  power  over  at  common  law,  i.  155 
husband's  executors  entitled  to  rent  on  underlease,  i.  157 
effect  of  3  &  4  Will.  4.  c.  74  ;  i.  158,  a  seq. 

wife  mav  lease,  as  feme  sole,  with  husbuid's  concurrence,  i.  158 

deed  to  be  acknowledged  by  her,  i.  159 
how,  when  abroad  or  ill,  i.  159 

certificate  of  acknowledgment  to  be  filed,  i.  161 

copy  to  be  evidence,  i.  162 

when  husband's  concurrence  may  be  dispensed  with,  i.  162 
may  take  as  joint  lessees,  i.  540 
debt  for  rent  lies  against  them  jointly,  i.  540 
husband  may  by  deed  exclude  wife,  i.  540 

but  not  by  will,  i.  540 
husband  underletting  may  sue  without  wife,  i.  540 
rights  and  liabilities  of  wife  surviving,  i.  540 

not  liable  in  covenant,  i.  540 
wife  may  renounce  lease  on  husband's  death,  i.  540 
lease  by,  at  will  not  determined  by  his  death,  i.  655.    See  also  Fbmr 

COVBRT. 

BASE  FEE, 

not  now  merged  in  reversion,  i.  93 

BASTARDY, 

disposition  of  interests  of  Crown  in  cases  of,  in  Scotland,  i.  807 
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BEAD  HOUSES, 

master  or  guardian  of,  how  afifected  by  restraining  acta  of  13  Eliz.  c.  10, 
and  14  Eliz.  c.  14 ;  i.  241 

BEDFORD  LEVEL, 

as  to  registration  within,  ii.  571 

lessee  of  lands  within,  estopped  from  pleading,  lease  void  for  want  of 
registration,  i.  59 

BEER, 

whether  covenant  of  lessee  by  public  honse  to  purchase  beer  of  lessor 
will  run  with  land,  ii.  410 

"BELONGING," 

signification  of  word,  ii.  34 

BENEFICE, 

assignees  of  bankrupt  cannot  nominate  to  vacant,  i.  382 
the  like  of  assignees  of  insolvent,  i.  382 

assignees  of  petitioner  for  protectien  from  process,  i.  363 
signification  o^  in  1  &  2  Vict.  c.  106,  relative  to  ecclesiastics  being 
lessees,  i.  551 

BERWICK-UPON-TWEED, 

act  of  12  Car.  2.  c.  24,  does  not  affect  custom  of,  relating  to  orphans, 
i.  379  . 

"BEST  RENT/' 

ignification  of,  i.  483 


Xinca 
t  is. 


is  a  question  for  a  jury,  L  483 


BISHOP, 

is  a  sole  corporation,  i.  177 

covenant  by,  to  pay  all  charges,  &c,  will  not  include  land  tax,  ii.  172 

BLIND  PERSON, 

lease  by,  good,  i.  46 

unless  obtained  by  fraud,  i.  46 
also  deaf  and  dumb,  lease  by,  void,  i.  46 

"  BODY  CORPORATE," 

signification  of,  under  Municipal  Corporations  Act,  5  &  6  Will.  4.  c.  76 ; 
i.  313,  n.  (0 

BOND 

for  payment  of  rent,  stamp  on,  ii.  563 

"  BOROUGH," 

signification  of.  under  Municipal  Corporations  Act,  5  &  6  Will.  4.  c.  76 ; 
i.  313,  n.  00 

BOROUGH  ENGLISH, 

descendible  freehold  goes  according  to  custom  of,  i.  688 

BREACH. 

party  guilty  of  breach  of  agreement  not  entitled  to  specific  performance 
of  covenant  to  renew,  i.  747 
unless  breach  would  be  relieved  against  in  equity,  i.  747 
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BUILDING. 

power  of  Crown  to  grant  leases  for,  i.  190 

ecclesiastical  corporations  to  grant  leases  for,  i.  254.  269 
municipal  corporations  to  grant  leases  for,  i.  315 
usual  term  of  lease  f^r,  i.  350.  424 
direction  in  articles  for  settlement  that  settlement  shall  contain  all 

usual  powers  will  not  authorise  power  to  nant  leases  for,  L  425 
under  power  to  grant  lease  for,  lease  shomd  contain  covenant  to 

buUd,  i.  518 
coyenant  for  quiet  enjoyment  not  a  covenant  to  rebuild  in  case  of 

fixe,  ii.  121 
covenant  by  lessor  to  build  in  case  of  fire,  or  rent  to  cease,  not  usual, 

u.  161 
stamp  where  building  or  improvement  forms  part  of  consideration  for 

lease,  ii.  552 

BUSINESS 

distinguiahed  from  trade,  ii.  231 

CAMBRIDGE, 

leases  of  lands  belonging  to,  i.  282 

CANCELLATION 

of  lease,  no  surrender,  ii.  502 

CANONS, 

members  of  Chapter  now  styled,  i.  177,  n.  (t),  543,  n.  (t) 

CERTAINTY 

of  commencement,  duration,  and  end,  necessity  for,  in  lease  for  yean, 
ii.  50.    See  further,  Cohhsnoembnt,  Duration,  Determination. 

CESTUI  QUE  TRUST 

cannot  grant  legal  lease  without  trustee,  i.  123 
lease  by,  may  operate  by  estoppel,  i.  123 

or  give  title  in  equity,  i.  123 
lessee  of,  a  trespasser  against  trustee,  i.  123 
boUi  trustee  ana  cestui  que  trust  should  concur,  i.  123 
all  cestui  que  trusts,  if  more  than  one,  should  concur,  i.  124 
mode  of  reserving  rent  on  lease  by,  and  trustee,  L  124 
covenants,  with  whom  entered  into,  i.  124 
lease  by.  to  trustee,  L  559 
tiiougn  good  at  law,  viewed  with  jealousy  in  equity,  i.  559.     See 
further.  Agent. 
ridit  of,  to  specific  performance,  i.  636 
of  lease  not  liable  at  law  for  rent,  ii.  164 

otherwise  in  eauity,  ii.  164 
covenants  enterea  into  with,  will  not  run  with  land,  ii.  415 

CESTUI  QUE  USE, 

lease  by,  before  entry,  i.  49.  51 

effect  of  8  &  9  Vict.  c.  106.  s.  6 ;  i.  49.  51 

CESTUI  QUE  VIE, 

presumption  of  death  of,  under  19  Car.  2.  c.  6  ;  i.  694 
no  legal  presumption  as  to  particular  time  of  death,  i.  695 
proof  of  existence  of,  i.  696 

under  6  Anne^  c.  18  ;  i.  698 

costs  of  proceeding  under,  i.  701 
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CHAMBERLAIN 

of  City  of  London  may  take  chaitek  in  snccesaion,  i.  542 

CHANCELLORS  OF  CATHEDRALS 
within  32  Hen.  8.  c.  28 ;  i.  239 

CHANCERY,  COURT  OF, 

could  not  lease  in&nt's  lands  till  11  Geo.  4  &  1  Will.  4,  c.  65 ;  i.  35 
nor  lunatic^B  lands,  i.  38 

CHANTERS, 

leases  by,  i.  239,  n.  {z) 

CHAPEL, 

power  to  Crown  to  grant  site  for  building,  i  203 
the  like  in  Scotland,  i.  208 

CHAPTER, 

members  of,  now  styled  canons,  i.  177.  n.  (t.) 

CHARITIES. 

leases  b^  trustees  for,  i.  347 

jonsdiction  of  Chanceiy  oyer,  i.  347 
grounds  of,  i.  348.  349 
inadequacy  of  consideration,  i.  348.  358 
unreasonable  length,  i.  348 
length  of  enjoyment  no  bar  to  relief,  i.  348 
duties  of  trustees  of,  with  regard  to  leases,  i.  348 

lease  with  coyenant  for  perpetual  renewal  not  sustainable,  i.  351 
lease  with  coyenant  for  nine  renewals  sustained,  where  improye- 
ments  by  lessee,  i.  352 
long  term,  when  allowed,  i.  352 

proof  of  reasonableness  of  lease  deyolyes  on  parties  to  it,  i.  353 
test  is,  whether  lease  a  breach  of  trust,  i.  355 

example,  i  355 
lease  not  impeachable,  because  fine  taken,  i.  357 
nor  from  increase  of  yalue  of  premises  from  adyentitious  cir- 
.  cumstances,  i.  357 
trustees  for,  cannot  exceed  term  prescribed  by  founder,  i.  357 
nor  can  Court  of  Chanceiy,  i.  358 
though  Court  may  control  power  of  trustees,  i.  358 
underyalue  must  be  considerable,  i.  358 
goyemor  of,  ought  not  to  be  lessee,  i.  359 
relation  of  trustee  of,  beinff  lessee,  suspicious,  i.  359 
lands  should  be  yalued  before  grant  of  lease,  i.  36i. 
mode  of  administering  relief,  i.  861 

lasting  improyements  allowed  for,  L  362 
underlessee  not  generally  disturbed,  L  362 
the  like  of  his  assignee,  i.  362 
personal  coyenants  not  allowed  to  remain,  i.  363 
coyenants,  practice  with  regard  to,  L  363 
whether  property  subject  to  clumtable  trust,  i.  364 
municipal  corporations  depriyed  of  trust  estates  of  charities,  i.  365 
how  yested  in  Court  of  Chanceiy,  i.  366 

CHATTELS 

may  be  leased,  i.  26 

cannot  go  to  corporation  sole  in  succession,  i.  539 
except  by  custom,  i.  542 

yOL.  II.  H  H  H 
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OEATTEW^ieonHnued). 

writiBg  not  necessary  to  grant  of,  ii.  1 
stamp  on  leases  of^  li.  558 

CHATTEL  mTEREST, 

power  to  lease  for  chattel  interest  will  not  authorise  freehold  lease,!.  425 
nor  vice  tersd,  i.  425 

"  CHATTEL  REAL," 
signification  of^  i.  3 

CHIROGRAPHER, 

lease  of  office,  i.  26 

office  abolished,  i.  26,  n.  (a). 

CHURCH, 

power  to  Crown  to  grant  site  for  building,  i.  203 
the  like  in  Scotland,  i.  208 

CHURCH  RATE 

not  included  in  covenant  to  pay  taxes  imposed  on  land,  ii.  172 

CHURCHWARDENS  AND  OVERSEERS, 
powers  to  lease,  i.  320,  et  Ma. 

to  take  and  hold  lands,  i.  321 
whether  parochial  trust  property  taken  from  trustees,  and  vested  in« 

i.  322.  331 
must  be  as  described  as,  in  declaration,  i.  325 
extension  of  powers  by  1  &  2  Will.  4.  c.  42  ;  i.  325 
leases  to,  i.  551,  et  $eq, 

not  a  proper  body  corporate  under  59  Geo.  3.  c.  12 ;  i.  553 
one  churchwarden  or  overseer  may  order  distress  without  consent  of 

aU,  i.  553 
have  no  cor]^mte  seal,  i.  568 
cannot  appoint  attorney,  semble,  i.  558 

CLERGY.    See  Eoolksiastioal  Corporations. 

CLERK  OF  THE  CROWN,  Q.  B. 
lease  of  office,  i.  26 

CLERK  OF  THE  PIPE, 
lease  of  office,  i.  26 
office  abolished,  i.  26,  n.  (b) 

CLIENT, 

lease  by,  to  attorney,  i.  559 

though  good  at  law,  viewed  with  jealousy  in  equity,  i.  559.    See 
fcurther,  Acirnt. 

COLLATERAL  COVENANTS.     See  Assionrb  ;  and  Rrvsrsion,  Assign- 
ment of. 

COLLEGES,  . 

master  and  fellows  of,  power  of  leasing  at  common  law,  i.  238 
how  affected  by  restraining  acts  of  13  Eliz.  c.  10,  and  14  Elix.  c.  14 ; 
i.241 

COLONIES, 

act  of  1,1  Geo.  4  and  1  Will.  4.  c.  65,  relating  to  infant's  leases, 
extends  to,  i.  35 
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COMMENCBMENT 

of  lease  for  yearSy  ii.  50 

distiDction  between  commencement  in  inter^t  and  in  computation  of 

time,  ii.  60 
must  be  reducible  to  a  certainty,  ii.  60 
may  commence  on  lessor's  death,  ii.  60 
may  depend  on  condition  or  contingency,  IL  51 

not  on  a  doable  contingency,  ii.  61 
in  prauenti,  ii,  52 
conferring  immediate  right  to  possession,  ii.  52 
operating  as  a  concurrent  lease,  ii.  62 
infiuuroy  ii.  62,  69 
operating  as  a  reversionaiy  lease,  iL  62. 69 
lease  in  reversion,  ii.  52.  59 
freehold  lease  cannot  conunence  infuturoy  at  common  law,  ii.  52. 59 
otherwise  under  powers  and  uses,  ii.  63 
in  immediate  possession,  ii.  53 
when  habendum  is  from  a  day  preceding,  ii.  63 

expiration  of  foimer  lease,  ii.  54.  60 
when  lease  executed  after  date.  ii.  63 
effect  of  words  yrof?i  the  day  of  the  date,  &c.,  ii.  56 
where  lease  concurrent,  ii.  67 
when  made  by  parol,  ii.  58-9 

deed-poll,  ii.  68-9 
indenture,  ii.  68-9 
from  expiration  of  supposed  lease  not  in  existence,  ii.  63.  69 
effect  of  misrecital,  ii.  63-4 
where  no  time  mentioned,  ii  65 
where  period  left  uncertain,  ii.  66 
ai  construed  y^om,  ii.  66 
effect  of  alteration  of  style  on,  ii.  66 
where  lease  by  deed,  ii.  66 

parol,  ii.  67 
influence  of  custom,  li.  66-7 

COMMEND  AMS, 

nature  of,  i.  294,  n.  (t),  303 

distinction  between  commendam  rteipere  and  commendam  retinere, 
i.  294,  n.  (0,  303 

COMMISSIONERS  OF  WOODS  AND  FORESTS.    See  Crown. 

COMMITTEE  OF  LUNATIC.    See  Lunatic. 

COMMON 

power  to  churchwardens  and  overseers  to  inclose  from  waste  or  com- 
mon for  use  of  parish^  i.  326 

COMMON,  RIGHT  OF.    See  Rwht  or  Oommon. 

COMMON,  TENANTS  IN, 
nature  of  estate,  i.  131 
may  concur  or  sever  in  leasing,  i.  131 
nature  of  their  lease,  i.  131 
no  estoppel  on  lease  by,  as  interest  passes,  i.  132 
reservation  of  rent  by,  i.  132 

right  to  join  or  sever,  or  to  be  joined  or  severed,  in  action,  i.  132 
where  action  in  the  realty,  i.  132 

personalty,  i.  132 
debt,  1. 133 
covenant,  i.  133 

H  H  H  2 
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COMMON,  TENANTS  IN— (coftftnticrf) 
usual  practice  in  leases  by,  i.  136 
p&yment  of  rent  to  one  of  several,  effect  of,  i.  136 
lessee  of,  necessaiy  party  on  bill  for  partition  by,  i.  137 

entitled  to  his  costs,  i.  137 
lessees  may  take  as,  i.  540 
words  of  severance  necessaiy,  L  540 

death  of  one  of  several,  lessees,  does  not  detennine  tenancy  at  will,  i.  655 
distinction  between  reservation  and  grant  of  rent  by,  ii.  106 

COMPENSATION 

out  of  assets  of  deceased  donee  of  power  of  leasing,  not  decreed  to 
tenant  under  defective  execution,  i.  410 

CONCLUSION.    ^EsTOPPKL. 

CONCURRENT  LEASES, 

restraint  on,  by  ecclesiastical  corporations,  i.  245 

nature  of,  i.  442.  444  ;  ii.  52 

whether  grantable  under  power  to  lease  in  possession,  i.  447. 464.    See 

further,  Commencement. 
can  only  be  surrendered  by  operation  of  law,  ii.  511 

CONDITIONS 

contained  in  powers  of  leasing  discretionary,  i.  395 

precedent  must  be  performed  to  entitle  party  at  law  to  renewal,  i.  734 

when  dispensed  with,  i.  734 

of  re-entiy  distinguished  from  covenant,  ii.  324 

not  apportionable  by  act  of  parties,  ii.  332 

CONFIRMATION, 

voidable  lease,  capable  of,  i.  32 

may  be  by  deed,  parol,  or  conduct,  i.  32 

by  mort^e,  L  32 

heir  may  confirm,  i.  32 

stranger  cannot,  i.  32 

feme  covert's  lease  without  husband  not  capable  of,  i.  48 

lease  by  disseisor  capable  of,  i.  51 

disseisee  may  apportion,  i.  51 

lease  by  tenant  in  tail  not  according  to  32  Hen.  8.  c.  28,  capable 

of,  i.  85 
what  acts  amount  to,  i.  85 
void  lease  not  capable  of,  i.  85 
lease  of  tenant  for  life,  when  determined,  not  capable  of,  at  law,  i.  95 

ma^  be,  under  circumstances,  in  equity,  i.  95 
remamder-man  may  confirm  during  life  of  tenant  for  life,  i.  96 
privilege  of,  not  capable  of  delegation,  i.  148 
whether  principle  of,  extendible  to  lease  by  way  of  mortgage,  i.  146 

et  seq, 
of  ecclesiastical  leases,  i.  238 

signification  of  term,  i.  292 

by  patron,  when  necessary,  i.  292 

of  archbishops*  and  bishops'  leases,  i.  293 

of  a  dean's  leases,  i.  297 

of  deans*  and  chapters'  leases,  i.  297 

of  prebendal  leases,  L  300 

of  archdeacons'  and  deacons'  leases,  i.  301 

of  parsons'  and  vicars'  leases,  i.  301 

of  perpetual  curates'  leases,  i.  304 
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by  constnictioii  of  law,  i.  304 

by  corporation  affgregate,  i.  304 

may  precede  or  he  sabseqaent  to  lease,  i.  304 

period  within  which  to  be  obtained,  i.  306 

endurance  of,  i.  307 

apportionment  of,  i.  308 

lease  under  power  void  for  defective  execution,  not  capable  of,  by 

remainder-man,  i.  624 
of  lease  by  in&nt,  i.  629 
e£fect  of,  as  regards  lessee's  liability ,  ii.  353 

CONSENT, 

where  required  to  execution  of  power  of  leasing,  i.  404 
solemnities  attending,  i.  404 

CONSIDERATION, 

in  leases  by  Crown,  i.  233 

inadequacy  of,  ground  for  annulling  lease  of  trustees  of  charities, 
i.  348.  358 
must  be  considerable  in  amount,  i.  358 
necessity  for,  to  support  bUl  for  specific  performance,  i.  628 
for  lease  usually  stated  in  the  testatum,  li.  19 
different  kinds,  ii.  19 
receipt  for,  ii.  19 

fraudulent,  immoral,  or  usurious,  vitiates  lease,  ii.  20 
expressed,  regulates  stamp,  ii.  653 

CONSTRUCTION. 

rules  for  construction  of  power  of  leasing,  i.  397 
same  at  law  and  in  equitv,  i.  398 
decisions  on  ecclesiastical  leases  applicable  to,  i.  398 

of  instrument,  same  in  every  court,  i.  707 

as  to  acts  of  the  parties  being  received  in  evidence  in  aid  of,  i.  725 

in  favor  of  the  Crown,  u.  66 

of  Reddendum,  rules  for,  ii.  126 

of  general  covenant  to  repair,  ii.  196 

CONTINGENT  INTEREST, 
lease  of,  i.  49 
effect  of  8  &  9  Vict.  c.  106.  s.  6 ;  i.  49 

CONTINGENT  REMAINDER, 
lease  by  owner  of,  i.  53 
as  to  execution  of  power  of  leasing  by  trustee  to  preserve,  i.  403 

CONTRACT.    ^Agbbbmbnt. 

CONTRACT,  PRIVITY  OP, 

nature  of,  ii.  351.    See  further,  Privity. 

CONTRIBUTION 

to  fines  for  renewals,  i.  774.    See  farther.  Renewals. 

CONTROLLER 

of  making  out  process  in  C.  B.,  lease  of  office,  i.  26 
of  sealing  writs,  lease  of  office,  i.  26 
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CORRESPONDENCE, 

a  lease  may  be  collected  from,  iL  3.  23 

COSTS 

practice  of  court  with  regard  to,  on  amnilliiig  lease  by  charity  tniateee, 

i.  363 
of  application  to  court  for  renewal  of  lonatic'b  lease,  i.  740 
of  obtaining  relief  on  laches  in  applying  for  renewal,  i.  760 

COUNCIL 

of  municipal  corporations,  power  to  dispute  leases,  L  316 
person  interestea  in  contract  with  council  not  qualified  to  be  councillor, 
i.  318 
remedied  by  6  &  6  Vict,  c.  104,  i.  318 
extension  of  leasing  power  by  6  &  7  Will.  4,  c.  104 ;  L  319 

COUNTERPART, 

lessee  of  Crown  land  to  execute,  i.  194 
as  to  execution  of,  where  lease  made  under  power,  i.  513 
object  of,  i.  513 
evidence  of,  i.  514 

need  not  be  contemporaneous  with  lease,  i.  514 
mere  refusal  to  execute,  no  bar  to  future  application  for  specific  per- 
formance, i.  637 
unless  refusal  amount  to  abandonment  of  contract,  i.  637 
of  lease,  nature  and  effect  of,  ii.  348 
proper  place  for,  ii.  348 

production  of,  no  yarianoe  on  profert  of  lease,  ii.  356 
at  whose  expense,  ii.  540 
custody  and  production  of,  ii.  541 
stamp  on,  ii.  550.  562 
disti^uished  from  duplicate,  ii.  562 

•  COUNTY. 

where  parcels  situate  should  be  accurately  stated,  ii.  27 

COUNTY  RATE 

is  not  a  parliamentary  tax,  ii.  169 

COURT  OF  REVIEW.    See  Rxvixw,  Court  of. 

COVENANT, 

bishop  not  bound  by  predecessors',  unless  usual,  i.  84 
running  with  land  arocts  assignee  personally,  i.  102 
lessee^s,  how  entered  into  on  lease  by  mortogor  and  mortgagee,  i.  174 
with  whom  entered  into  on  leases  of  lands  parcel  of  Duchy  of  Corn- 
wall, i.  339 
personal,  not  allowed  to  remain  on  annulling  lease  by  charity  trustees, 

i.  363 
agreement  for  lease  not  tantamount  to  covenant  for  title,  i.  613 
advisable  for  lessee  to  have,  for  production  of  lessor's  tiUe,  i.  619 
for  renewal  runs  with  reversion,  i.  731 
release  of,  when  advisable,  L  732 
for  renewal  runs  with  land,  i.  734 

whether  action  of,  maintainable  without  execution  of  deed  by  cove- 
nantor, ii.  5 
not  implied  on  word  ^rant,  when,  ii.  9 
for  quiet  enjoyment,  implied  on  word  demise^  ii.  9.  156 
between  two,  that  a  third  shall  have  land  for  years,  no  lease,  ii.  13 
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by  one  with  another,  that  his  execnton  shall  have  land  for  years,  no 

lease,  ii.  13 
plea  of  satisfEurtion  by  distress  no  answer  to  action  of,  for  nonpayment 

of  rent,  ii.  100 
what  are  usual  covenants,  ii.  155.    See  further,  Usual  Covsnantb. 
principles  on  which  they  run  with  the  land,  ii.  400.     See  further. 

Assignment  by  Lbssbb. 
to  insure,  ii.  220.    See  further,  Insubanob. 
to  pay  rent,  ii.  162.    See  Rbnt. 
to  pay  taxes,  &c.,  ii.  169.    See  further.  Taxes. 
for  quiet  enjoyment,  ii.  284.    See  furtner,  Quiet  Enjotmbnt. 
to  repaii',  ii.  182.    See  further.  Repair. 
in  restraint  of  assignment  without  license,  ii.   238.      See  further, 

Assignment. 
to  restrain  trading  on  premises,  ii.  229.    See  further.  Trade. 

COVENANT  TO  STAND  SEISED. 

general  power  of  leasing  cannot  be  contained  in,  i.  395 

though  reserved  to  covenantor,  i.  395 

not  valid  thouffh  appointment  made  to  relation,  i.  395 

averment  of  relatioiuhip  not  admitted,  i.  396 
particular  power  of  leasing  to  relation  may,  i.  396 

averment  admitted,  i.  396 

CREDITORS, 

effect  on  tenancy  of  assignment  of  property  by  lessee  for  benefit  of, 
ii.459 

CROWN 

cannot  plead  infancy,  i.  33 
not  bound  by  estoppel,  i.  55 
is  a  sole  corporation,  i.  177 
restraint  on  leases  by,  i.  184 

mode  of  making  leases  by,  before  reign  of  Geo.  4 ;  i.  185 
leases  of  Crown  lands  now  made  by  Commissioners  of  Woods  and 
Forests,  &c.,  i.  185 
as  to  hereditaments  within  ordering  and  survey  of  Exchequer  in 
England ;  hereditaments  in  Ireland ;  and  in  islands  of  Man 
and  Aldemey,  i.  186 
operation  of  10  Geo.  4  c.  50  ;  i.  185 
effect  of,  on  existing  contracts,  i.  186 
confirmation  of  prior  acts,  i.  187 
ofiice  of  Surveyor-general  united  to  ofiice  of  Commissioners  of 

Woods  and  Forests,  i.  187 
effect  of  union,  i.  188 
quorum  of  commissioners,  i.  188. 198 
previous  survey  of  premises  to  be  made,  i.  189 
authoritv  of  Lord  ni^h  Treasurer  or  Commissioners  of  treasury 

to  be  obtained,  i.  189 
term  of  lease,  i.  190 

subjects  of  lease  and  exemptions,  i.  191.  201 
encroachments  on  royal  forests,  i.  191 
royal  forests  for  railways,  i.  192 
commencement  of  term,  i.  192 
reservation  of  rent,  i.  192 
in  building  leases,  i.  193 
in  leases  of  mines,  &c.,  i.  194 
in  leases  of  tolls,  markets,  &c.,  i.  194 

encroachments  on  royal  forests,  i.  194 
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leases  to  contain  proviso  for  re-entzy,  i.  194 
lessee  to  execute  counteipart,  i.  194 

not  to  be  exempted  from  punishment  for  waste,  i.  194 
exceptions,  i.  194 
distress  for  rent,  powers  relating  to,  i.  195 
interest  payable  by  lessees  of  Crown  lands  on  an^sn  of  rent, 

i.  196 
composition  for  arrears^  L  195 
leases  and  agreements  exempt  ficom  stamps,  i.  196 
enrolment  of,  196 

nunc  pro  tunc,  i.  196 
evidence  of,  i  197 
where  premises  in  Ireland,  L  197 
power  to  Commissioners  of  Woods  and  Forests,  Ac,  to  give  notices 

to  quit,  &C.,  i.  198 
indemnity  of  Commissioners  of  Woods  and  Forests  on  leases  of  Crown 
lands,  i.  199 

to  lessees,  i.  199 
to  persons  paying  moncrjr,  1. 199 
reference  to  arbitration  by  ccmunissioners,  i  200 
report  by  Commissioners,  i.  200 
power  to  grant  site  for  building  church  or  chapel,  i.  203 
Rolls  estate  vested  in,  as  part  of  land  revenues,  i.  204.  343 
as  to  hereditaments  in  Scotland.    See  Scotland. 
as  to  hereditaments  within  ordering  and  survey  of  Chancellor  and 
Council  of  Duchy  of  Lancaster.    See  Lanoastsb. 
leases  by,  of  land  parcel  of  Duchy  of  Lancaster  not  void  for  non-age, 
1.216 
as  to  hereditaments  parcel  of  Duchy  of  Cornwall.    See  Cobnwall, 

Duchy  op. 
as  to  hereditaments  purchased  by,  or  descended,  or  devised  to  Crown  ; 
i.  221 

not  within  10  Geo.  4.  c.  50,  and  2  Will.  4.  c.  1;  i.  221 
power  of  Crown  over,  i.  221 
as  to  hereditaments  forfeited  or  escheated,  or  purchased  by  alien,  i.  122 

power  of  Crown  over,  i.  222 
as  to  otner  requisites  and  matters  of  form  in  leases  granted  by,  i.  230 
as  to  seal,  i.  231 
naming  lessee,  i.  231 
recitals,  i.  231 
what  necessaiy,  i.  232 

difference  between  crown  being  deceived  in  grant  and  mis- 
taken in  information,  i.  2^ 
consideration  in  leases  by,  i.  233 
parcels  in,  i.  234 
rents  in,  how  reserved,  i.  235 
proviso  for  re-entry,  i.  236 

inquisition  of  office,  i.  236 
demand  of  rent  not  necessary,  i.  237 
unless  land  parcel  of  Duchy  of  Lancaster,  i.  237 
lessee  of,  holding  over  lialue  to  information,  i.  237 
not  disabled  hj  infancy,  i.  237 

not  excepted  from  restraining  act  of  13  Eliz.  c.  10  ;  i.  5241 
may  be  lessee  for  life  or  years,  i.  543 

but  not  at  will,  i.  543 
leases  intended  for,  now  granted  to  Commissioners  of  Woods  and 
Forests,  &c.,  i.  544 
two  form  a  quorum,  i.  544,  n.  (a) 
provisions  of  10  Geo.  4.  c.  50,  respecting  leases  to,  i.  544,  et  ae^. 
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commissionerB  exempt  from  personal  liability,  i.  548 
favored  in  constniction,  ii.  66 
rent,  where  payable,  ii.  100 
stamps  on  leaaes  by,  ii.  645 

CROWN,  CLERK  OF  THE,  Q.  B., 
leaaeofoffice,  i.  26 

CROWN  OFFICE,  MASTER  OF, 
lease  of  office,  i.  S6,  n.  (d.) 

CULTIVATION.    iSi»  Husbakdby. 

CURATE,  PERPETUAL.    See  Pbbpbtual  Coratb. 

CURTESY,  TENANT  BY, 

bound  by,  and  may  take  advantage  of,  estoppel,  i.  59 
duration  of  lease  by,  i.  97 

not  eonfirmable  when  determined,  i*  97 

lessee  holding  over,  tenant  at  sufferance,  i.  97 
effect  of  husband's  lease,  during  coverture,  of  estate  by  curtesy,  i.  139 

CUSTODY 

of  lease  and  counterpart,  ii.  541 
at  end  of  term,  ii.  541 

CUSTOM 

of  manors  as  to  lease  of  copyholds,  i.  105-6.     See  also  Copyholder. 
by  custom  of  London,  parson  and  churchwardens  are  a  corporation,  i.  320 
for  lord  of  manor  to  lease  wastes,  without  restriction,  void,  i.  384 
chattel  may  go  in  succession  to  corporation  sole,  by,  i.  542 
descendible  n-eehold  goes  according  to,  L  688 
influence  of,  on  commencement  of  lease,  ii.  66-7 

determination,  ii.  518 
signification  of  word,  ii.  279 

leases  of  revenue  arising  from  seizure  of  uncustomed  and  prohibited 
goods,  i.  202,  n.  (p) 

GUSTOS  BREVIUM, 

lease  of  office,  i.  26 

office  abolished,  i.  26,  n.  (z) 

DAMAGES 

for  breach  of  covenant  to  repair,  it  21 2.    See  further.  Repairs  ;  and  also 
Table  of  Addenda,  at  commencement  of  Vol.  I. 

DATE. 

deed  takes  effect  from  delivery,  and  not  from,  i.  450;  ii.  53.  65-6 
express  or  implied,  ii.  10 
and  delivery  oifferent,  ii.  10 
absence  of,  ii.  10 
impossible,  ii.  10 
means  day  of  date,  iL  10 

parties  may  show  delivery  on  day  differing  from,  when,  iL  11 
where  none  mentioned,  or  where  impossible,  lease  takes  effect  from 
deliveiy,  ii.  65-6 

DEAF  PERSON, 

lease  by,  good,  i.  46 

also  dumb  and  blind,  lease  by,  void,  i.  46 
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DEAN, 

a  sole  corporation^  177 

DEATH, 

proof  of,  of  tenant  for  life,  or  cestui  que  vie,  i.  97 
19  Car.  2,  c.  6 ;  i.  97 
6  Anne,  c.  18  ;  L  99 
of  either  party  is  generally  a  determination  of  tenancy  at  will,  i.  655 
exceptions,  i.  656 

DEBET  ET  DETINET. 

when  action  by  executor  should  be  in  the,  ii.  359 
^en  lessee's  executor  suable  in  the,  ii.  368 

DEBT, 

action  of,  not  maintainable  at  common  law  for  rent  on  freehold  lease, 

during  continuance,  i.  71 
inability  removed  as  to  lay  persons  by  8  Anne,  c.  14,  s.  4  ;  i.  71 

as  to  spintual  persons,  by  5  Geo.  3,  c.  17  ;  i.  71 
action  of,  maintainable  on  lessee's  acceptance  of  lease,  ii.  5 
lies  for  rent  due  before  eviction,  ii.  129 

DE  DO  NTS, 

statute  of,  descendible  freehold  not  within,  i  688 

DEED 

not  necessanr,  at  common  law,  to  a  lease  of  corporeal  hereditaments,  ii.  1 

except  by  corporations  aggregate,  ii.  1 

otherwise  of  incorporate  ner^itaments,  ii.  1 
effect  of  statute  of  frauds,  ii.  2 
now  necessary,  in  what  cases,  under  7  &  8  Vict.,  c.  76,  and  8  and  9  Vict, 

c.  106  ;  ii.  3 
may  be  polled  or  indented,  ii.  5 
advantages  of  indenture,  ii.  5 
poll  will  not  support  estoppel,  i.  55 

"DEFAULT." 

signification  of  word,  ii.  310 

DELEGATION, 

power  of  leasing  not  capable  of,  i.  404 

but  it  may  be  originally  conferred  on  assignee  of  estate,  i.  404 

DELIVERY. 

lease  of  corporation  needs  not,  i.  178 

unless  made  under  power  of  attorney,  i.  178 
deed  takes  effect  from,  and  not  from  diate,  i.  460 

where  executed  after  date,  ii.  53 
where  no  date,  or  date  impossible,  ii.  65-6 

DEMAND, 

effect  of  richt  of  re-entry  being  made  dependent  on  rent  "  being  law- 
fully aemanded,"  in  lease  under  power,  i.  511 ;  ii.  342 
of  rent  where  necessary,  ii.  333 
as  to  place  of  demand,  ii.  333 
where  none  mentioned,  ii.  333 
where  particular  place  mentioned,  ii.  334 
examples,  ii.  334 
as  to  time  of  demand,  ii.  336 
as  to  amount  of  demand,  ii.  338 
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effect  of  4  Geo.  2.  c.  28  ;  ii.  339 

practice  of  inserting  iMMogh  no  legal  or  fomuH  demand  of  the  rent 
he  made,  ii.  342 

DEMESNE  LANDS 

may  pass  under  word  appurtenances  under  lease  of  site  of  manor, 
ii.  33 

«  DEMISE  " 

word,  still  an  implied  covenant  for  title,  i.  175,  n.  {z)  ;  ii.  9 
and  for  quiet  enjoyment,  ii.  155.  285 

does  not  imply  that  property  is  fit  for  purpose  for  which  it  is 
let,  ii.  286 

«  DEMISE  AND  LEASE," 

words,  import  a  present  possession,  i.  454 

DEMURRER 

does  not  confess  what  is  ill  pleaded,  i,  64 

DENIZEN 

may  be  lessee,  i.  534 

may  bequeath  leaseholds,  when,  i.  534 

DEPOSIT 

of  lease  by  way  of  mortgage,  effect  of,  ii.  184.  423 

DESCENDIBLE  FREEHOLD, 
nature  of,  i.  688 
goes  according  to  custom  in  borough-English,  i.  688 

DESCENT  CAST, 

effect  of  3  &  4  WiU.  4.  c.  27,  on,  i.  91 

DETERMINATION.    See  also  End,  lsh  Forfeiture. 

of  lease  for  seyen,  fourteen,  or  twenty-one  years,  confined  to  lessee, 

ii.  75 
lease  may  be  subject  to  collateral  determination,  ii.  461 
by  whom  right  to  determine  lease  exerciseable,  ii.  461 
as  to  notice  to  determine,  ii.  462 
practical  caution,  ii.  463 
as  to  part  of  premises  only,  not  allowed  without  express  contract, 

ii.463 
of  lease  by  bankruptcy  or  insolvency,  ii.  516 
of  lease  by  efiluxion  of  time,  iL  517 
no  notice  necessary,  ii.  517 

liability  for  past  breaches  of  covenants  continues,  ii.  617 
lessor  may  peaceably  re-enter,  ii.  517 

and  with  force,  if  expressly  authorised  by  lease,  ii.  517 
effect  of  custom  of  country,  li.  518 
where  lessee  holds  for  definite  term,  ii.  520 

uncertain  interest,  ii.  520 
emblements,  ii.  520 
effect  of  holding  over,  ii.  521.    See  further.  Holding  over. 

DETINET, 

when  action  by  executor  should  lie  in  the,  ii.  358 
when  lessee's  executor  suable  in  the,  ii.  368 
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DEVISE, 

of  lease  par  autre  yie,  i.  689 

DEVISEE, 

rights  and  liabilities  of  lessor's,  ii.  365 

lessee's,  ii.  381 

DISCLAIMER, 

as  to  foifeitnre  by,  ii.  494 

distinction  between  tenancies  for  years  and  from  year  to  year,  ii.  494 
necessity  for  some  act  to  he  done,  ii.  494 

examples,  ii  495 
yerbal  or  written,  must  amount  to  direct  repudiation  of  tenancy,  ii.  497 

DISCONTINUANCE 

not  effected  b^  lease  for  years  by  tenant  in  tail,  i.  21 
virtually  abolished,  i.  21,  n.  (x), 
eflFect  of  3  &  4  Will.  4.  c.  74,  on,  i.  90 
effect  of  3  &  4  Will.  4.  c.  27,  on,  i.  91 

DISCOVERY, 

whether  bill  for  discoveiy  of  forfeiture  will  lie,  without  offer  of  waiver, 
ii.  474 

DISSEISEE, 

lease  by,  i.  49.  50 

effect  of  8  &  9  Vict.  c.  106.  s.  6  ;  i.  49.  50 

may  apportion  confirmation,  i.  51 

DISSEISIN 

not  effected  by  lease  without  forcible  entry,  i.  20 
whether  lease  by  tenant  at  will  amounts  to^  i.  104 
lord  by,  cannot  license  lease  of  copyholds,  1. 108 

DISSEISOR. 

lease  by  i.  49 

effect  of  8  &  9  Vict.  c.  106.  s.  6 ;  i.  49 

lease  by,  voidable  and  confirmable,  i.  51 

DISTRESS, 

right  of,  incident  to  underlease,  i.  101 

tenant  from  year  to  year  lettiiig  from  year  to  year,  acquires  rujbi  of, 
i.  104 

by  one  of  several  joint  tenants,  i.  127 

coparceners,  i.  187 

for  rent,  powers  relating  to,  in  Crown  leases,  i.  195 

may  be  levied  by  receiver,  i.  389 

effect  of  right  of  re-entiy  being  made  dependent  on  insufficiency  of  dis- 
tress, in  lease  under  power,  i.  506 

may  be  ordered  by  one  churchwarden  <»  ovexveer  without  consent  of 
all,  i.  553 

not  maintainable  under  mere  agreement  for  lease,  i.  582 

will  not  lie  for  annual  sum  in  gross,  without  express  power,  ii.  83 

impolicy  of  making  right  of  re-entry  dependent  <m  insufficiency  of, 
ii.342 

executor  may  have,  under  3  &  4  Will.  4.  c.  42;  ii.  859 

when  a  waiver  of  forfeiture,  ii.  469 

power  0^  given  by  8  Anne,  c.  14,  on  tenant  holding  over,  ii.  538 

DOWER 

does  not  arise  on  estate  pur  antre  vie,  i.  68S 
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DOWER,  TENANT  IN, 

bonnd  by,  and  may  take  adTantage  of,  estoppel,  i.  69 

duration  of  lease  by,  i.  97 

not  confirmable  when  detennined,  i.  97 

lessee  of,  holding  over,  tenant  at  safferance,  i.  97 

second  husband's  executors  entitled  to  arrears  of  rent,  i.  97 

DOWRESS, 

lease  by,  before  assignment  of  dower,  i.  49.  60 
effect  of  8  &  9  Vict.  c.  106.  s.  6 ;  i  49.  60 

DRUNKARD.    See  Intoxication. 

DUKE  OP  CORNWALL, 
nature  of  title,  i.  333 
powers  of  leasing  at  common  law,  i.  333 

under  statute  of  6  Vict.  sess.  ii.  c.  2  ;  i.  334 
of  Queen  as  guardian  of,  over  duchy  lands,  i.  337.  342 
of  his  councu,  under  7.  &  8  Vict.  c.  66  ;  i.  337 
enrolment  of  leases  under,  i.  339 
covenants  with  whom  entered  into  on  grant  of  duchy  leases,  i.  339 
power  to,  to  appoint  officer  to  superintend  leases,  i.  341 
quorum  of  conncO  of,  i.  342 

stamp  duty  not  payable  on  lease  of  mines  belonging  to,  for  period  not 
exceeding  a  year,  i.  342 

DUMB  PERSON, 

lease  by,  good,  i.  46 

also  deaf  and  blind,  lease  by,  void,  i.  46 

DUPLICATE 

of  lease,  distinguished  from  counterpart,  ii.  348.  662 
stamp  on,  ii.  660.  662 

DURATION 

of  lease  executed  after  date,  ii.  63 
necessity  for  certainty  of,  ii.  60.  68 
may  be  defined  by  express  enumeration  of  years,  ii.  69 
term  for  so  many  years  as  a  party  shaU  live,  void,  ii.  69 
other  examples,  ii.  69 
may  be  defined  by  reference  to  a  certainty,  ii.  70 
examples,  ii.  70 
certainty  must  be  express,  not  possible  only,  ii.  71 
examples,  ii.  71 
may  be  reduced  to  certainty  by  matter  esspoH/aeto,  ii.  72 
tenn  must  be  specified  in  lifetime  of  lessor  and  lessee,  ii.  72 
examples,  ii.  72 

DURESS, 

lease  made  by  party  under,  voidable,  i.  47 
cannot  plead  n<m  eg$  factum,  i.  47 
must  plead  specially,  i.  47 

"  DURING  THE  TERM," 

efficacy  of  words,  in  Reddendum,  ii.  91 

ECCLESIASTICAL  BODIES, 

restrictions  on  their  being  lessees  of  lands^  under  act  of  21  Hen,  8. 
c.  13 ;  i.  649 
43  Geo.  3.  c.  84 ;  i.  660 
1  &  2  Vict.  c.  106  ;  i.  660 
as  to  specific  performance  in  equity  of  agreement,  i.  661 
act  of  Vict,  has  no  restriction  as  to  tithes,  i.  661    See  also,  Egclbbias- 

TICAL  CORFOBATIONB. 
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ECCLESIASTICAL  COMMISSIONERS, 

resolutions  of,  respecting  ecclesiastical  leases,  i.  311 

ECCLESIASTICAL  CORPORATIONS, 

effect  of  enabling  statute  of  32  Hen.  8.  c.  28,  on  leases  by,  i.  68 

must  reserve  land-tax  redeemed  by  them,  i.  84 

not  bound  W  covenants  unless  usual,  i.  84 

leases  by,  of  copyholds,  under  5  &  6  Vict.  c.  108  ;  i.  110 

power  of  leasing  at  common  law  without  confirmation,  i.  238 

with  confirmation,  i.  238 

origin  of  enabling  and  restraining  statutes,  i.  238 

who  within  enabling  statute  of  32  Hen.  8.  c.  28 ;  i.  239 
common  law  powers  not  affected  by,  i.  239 

restraining  statute  of  1  Eliz.  c.  19,  operation  oi^  i.  239 

extension  of,  by  13  Eliz.  c.  10 ;  i.  241 
who  affected  by,  i.  241 

declaratory  act  of  14  Eliz.  c.  14  ;  i.  241 

restrictions  removed  as  to  houses  in  city  or  borough,  by  14  Eliz.  c.  11 ; 
i.  242 

restraint  on  leases  in  reversion  by  18  Eliz.  c.  11 ;  i.  244 

restraint  on  concurrent  leases,  i.  245 

terms  allowed  under  enabling  act  of  Hen.  8 ;  i.  247 

lease  allowing  waste  void,  i.  247 

leases  of  incorporeal  hereditaments  by,  i.  247 
allotments  under  inclosure,  i.  249 

restraint  on  renewals  by  6  Will.  4,  c.  20 ;  i.  251 

penalty  for  false  recitals  in  renewal,  i.  252 

exchange  of  lives  on  renewal,  i.  253 

relaxation  of  restraint,  L  254.  257 

power  to  lease  with  view  to  augmentation,  4  &  5  Vict,  c.  39  ;  i.  256 

additional  facilities  to,  to  lease  for  fiurming  and  building  purposes  con- 
ferred by  5  Vict.  sess.  2,  c.  27,  and  5  &  6  Vict  c.  108;i257 

general  summary  of  law  of  leasing  by,  L  284 

to  bind  successors,  lessor  must  have  been  duly  consecrated  or  inducted, 
i.288 

subsequent  deprivation  unimportant,  i.  290 

lessees  of  simoniacal  incumbents  protected,  i.  290 

recommendations  of  select  committee  on  church  leases,  i.  310 

resolutions  of  ecclesiastical  commissioners,  L  311 

trustees  for,  directed  to  concur  in  leases  made  by  cestuis  que  trust, 
i.347 

sole  cannot  take  chattels  in  succession,  i.  539.    See  also,  Ecolsbiasttcal 
Bodies. 

EJECTMENT, 

not  supported  by  interesse  tennini,  i.  23 

copyholder*s  lessee  may  maintain,  i.  112 

license  to  be  specially  shown  in  declaration,  i.  112 

when  mortgagee  may  maintain,  against  mortgagor's  lessee,  i.  170-1 

legal  estate  must  prevail  in,  i.  613 

Lord  Mansfield's  doctrine  to  contrary  overruled,  i.  613 
proviso  for  re-entry  calculated  to  supersede  action  of,  ii.  345 

ELEEMOSYNARY  CORPORATIONS, 

trustees  for,  directed  to  concur  in  leases  made  by  oestuis  que  trust,  L 
347.    See  further,  Ecclesiastical  Corpobations. 

ELEGIT,  TENANT  BY, 

duration  of  lease  by,  i.  122 
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EMBLEMENTS. 

lessee  of  tenant  for  life  entitled  to^  i.  94.  678  ;  ii.  520 

though  lessee  disseised,  ii.  94 
title  to,  on  detennination  of  tenancy  at  will,  i.  654 
lessor  entitled  to,  on  re-entry  under  proviso,  ii.  331 

ENABLING  STATUTE.    ^  Tail,  T«na>t  in. 
ENCROACHMENTS 

■ 

on  royal  forests,  power  to  lease,  i.  191 
form  of  lease,  i.  196 

END.    See  also  Dstbrmination. 

difRerence  between  an  habendum  after  the  end  of  an  existing  lease,  and 

after  the  end  of  the  fanfi,  ii.  60 
necessity  for  certainty  of,  ii.  75 
may  be  subject  to  collateral  determination,  iL  75 
practical  caution  as  to  rent  and  coyenants,  ii.  76 

"  ENDEAVOUR," 

signification  of,  i.  732 

ENFRANCHISEMENT 

of  copyholds,  proyisions  of  4  &  5  Vict.  c.  35,  and  6  Vict.  c.  23  ;  i.  118 

ENROLMENT, 

lease  by  corporation  for  charitable  purposes  does  not  re<^nire,  i.  184 
of  leases  by  Commissioners  of  Wo<m1s  and  Forests,  &c.,  1. 196 

nunc  pro  tunc,  i.  196 

eyidenoe  of,  i.  197 

where  premises  in  Ireland,  i.  197 
of  Crown  leases,  under  2  Will.4.  c.  1,  has  same  effect  as  under  10  Geo.  4. 

c  50  ;  L  197 
of  leases  within  ordering  and  suryey  of  Duchy  of  Lancaster,  i.  214 

nunc  pro  tunc,  i.  215 
of  leases  of  land  parcel  of  Duchy  of  Cornwall,  i.  221.  339 
of  leases  to  Crown,  i.  546 

in  Ireland,  i.  547 

in  Scotland,  i.  548 

ENTAIL.    See  Tail,  Tbnant  in. 

ENTRY, 

necessity  for  lessee's,  i.  3.  22 ;  ii.  1 
before  entiy  lessee  has  only  naerene  iermim^  i.  22 
bargainee  before,  cannot  maintain  trespass,  i.  23 ;  ii.  7 
lessee  may  enter  notwithstanding  lessor's  death,  i.  23 
lessee  for  years  liable  to  rent  without  entiy,  i.  23 

otherwise  in  case  of  lessee  at  will,  i.  23 
under  power  of  leasing,  estate  is  executed  in  lessee  by  Statute  of  Uses, 

withoul^  i.  443.  519 
as  to  necessity  for  lessee's  entry  to  support  debt  for  rent,  i.  489.  517. 

656 
trespass  not  maintainable  by  lessee  till,  ii.  7 

eyen  under  lease  by  baigain  and  sale  enrolled ;  coyenant  to  stand 
seised ;  or  lease  and  release,  or  feoffment,  to  uses,  ii.  7 

ENTRY,  RIGHT  OF, 

person  haying,  formerly  could  not  lease,  L  50 
effect  of  8  &  9  Vict.  c.  106.  s.  6 ;  i.  50 

VOL.  II.  Ill 
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EQUITY  OF  REDEMPTION, 

owner  of,  should  concur  in  lease,  i  613 

ESCHEAT, 

lord  by,  bound  hy,  and  may  take  advantage  of,  estoppel,  i.  59 
of  tmst  estates,  i.  226 

party  discovering,  rewarded  with  favorable  lease,  i.  230 
lord  by,  may  take  rent  reserved  to  lessor  and  his  heirs,  ii.  95 

ESTATE, 

nature  of  privitv  of,  ii.  351.    See  farther.  Privity. 
operation  of  habendum  with  regard  to  the,  ii.  49 
clause  of,  informal  in  leases,  ii.  36 

ESTOPPEL, 

infant's  lease  cannot  operate  by,  i.  33.  55 

feme  covert  not  bound  by,  i.  48.  55 

nature  of,  i.  52 

odious  in  law,  i.  52 

reasons  why  allowed,  i.  52 

lease  of  heir  apparent  operates  by,  i.  53 

executoiy  devisee  operat!^  by,  i.  53 
eontingent  remainder-man  operates  b^,  i.  53 
owner  of  tortious  estate  operates  by,  i.  53 
mortgagor  after  redemption  operates  by,  i.  53 

lease  by  ^rson  having  no  estate,  operates  by,  i.  53 

on  acquiring  estate,  lease  becomes  lease  in  interest,  i.  53 

S remises  must  be  specificallv  mentioned,  i.  53 
emise  in  ^peneral  terms  will  not  operate  by,  i.  53 
will  not  arise  if  apparent  that  lessor  has  no  interest,  i.  54 
lease  will  not  wonc  by,  when  interest  passes,  i.  54.  94.  132 
whether  deed  incapable  of  operating  in  way  intended  may  operate  by, 

i.54 
must  be  reciprocal,  i.  55 
stranger  neither  bound  nor  benefited  by,  i.  55 
Crown  not  bound  by,  i.  55 
indenture  necessary  to,  ii.  58-9 

diould  he  executed  by  both  parties,  i.  56 
lease  executed  by  lessor,  counterpart  by  lessee,  considered  as  one  deed 

for,  i.  57 
rons  with  land,  i.  57 
heir  of  reversion  bound  by,  i.  57 
heir  not  bound  unless  he  claim  from  creator  of,  i.  58 
heir  purchasing  reyersion  not  bound  by,  i.  58 
heir  not  bound  by,  unless  estoppel  would  operate  on  ancestor,  i.  58 
privies  in  estate  bound  by,  i.  58 

as  feoffee  of  mortgagor  after  perfonnanoe  of  condition^  i.  58 
assignee  of  lessor  may  take  advantage  of,  i.  58 

though  lessor  bankrupt,  i.  58 
privies  m  law,  bound  by,  1.  59 
as  lord  by  escheat,  i  59 
tenant  by  curtesy,  i.  59 
tenant  in  dower^  L  59 
persons  coming  m  by  act  of  law,  i.  59 
survivor  of  joint  tenants  not  bound  by,  i.  59 
underlessee  estopped  from  denying  lease  recited  in  underlease,  i.  60 
assignee  of  lease  Dound  by,  i.  60 

by  estc^pel  cannot  sue  lessor,  i.  60 
tenant  not  estoppea  from  showing  real  nature  of  premise^  L  60 
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ESTOPPEL-.(oon^'nMxQ. 

no  estoppel,  if  lease  shown  on  deed  to  be  void,  i.  61 
not  binding  on  lessee  beyond  interest  under  lease,  i.  62 
example,  i.  63 

otherwise  if  interest  taken  by  matter  of  record,  i.  63 
lessee  estopped  from  pleading  nil  habuU  in  tenementis,  i.  63 

or  a  plea  amounting  to  a  special  nil  habuit,  S^c»,  i.  63 
on  plea  of  nil  deh^y  he  cannot  give  nil  habuit,  S^e,,  in  evidence,  i.  63 
on  plea  of  nil  habuit,  plaintiff  may  demur  generally,  i.  64 
by  replvinff  habuit,  S^c,  he  waives  estoppel,  i.  64 
jury,  whether  bonnd  by,  i.  64 
estoppel  against  estoppel,  i.  65 
lessee  of  tenant  for  life  not  estepped  from  showing  death  of  lessor, 

L94 
lease  of  cestui  que  trust  may  operate  by,  L  123 
on  lease  by  joint-tenants  reserving  all  rent  te  one,  i.  126 
on  one  of  jomt-tenants  taking  lease  of  own  land  from  stranger^  i.  126 
no  estoppel  on  lease  by  tenants  in  common,  as  interest  passes,  i.  94. 132 
lease  of  mortm^or  alone  after  mortgagee  binding  by,  i.  164. 174 
as  to,  on  a  reddendum  to  one  of  several  joint-tenants,  ii.  96. 

to  a  stranger,  ii.  98 
assignee  by,  cannot  take  advantage  of  covenant,  u.  420 

ESTOVERS 

may  be  leased,  i.  24 

covenant  for  supply  of,  runs  with  land,  ii.  402 

ETON. 

leases  of  lands  belonging  to,  i.  282 

EVICTION 

by  stranger  claiming  by  title  will  occasion  suspension  of  rent,  ii.  129 
apportionment  in  case  of,  by  stranger  claiming  by  title,  ii.  135 

EVIDENCE,  PAROL.    See  Parol  Evidxnob. 

EXCEPTIONS. 

nature  of,  ii.  37 

what  may  be  excepted,  ii.  37 

tending  to  frustrate  lease,  bad,  ii.  37 

examples,  ii.  38 
particular  purpose  of,  may  be  shown,  ii.  38 
of  a  thing  to  which  lessor  has  no  risht^  void,  ii.  38 
in  favor  of  a  stranger,  whether  good,  ii.  89 
distinguished  from  reservation,  li.  40 
effect  of  exception  of  woods,  underwoods,  &c.,  on  soil,  ii.  42 

timber  trees,  &c,  on  soil,  ii.  42 

ffreat  trees,  ii.  43 

bogs  or  turf  mosses,  ii.  43 

bushes  and  thorns,  ii.  44 
effect  of,  is  to  except  all  things  necessary  for  its  enjoyment,  ii.  44 
construed  frrvorably  for  lessee,  ii.  45 

examples,  ii.  45 
effect  of  saving  out  of  exceptions,  ii.  45 

EXCESS. 

effect  of  excessive  execution  of  power  of  leasing,  i.  436 

at  law  and  in  equity,  i.  437 
effect  of  covenant  for  renewal,  i.  438 

specific  performance  decreed  for  term  which  donee  of  power  may  grant, 
i.440 

Ill2 
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EXCHANGE 

of  lives  on  renewals  by  ecclesiastical  corpoiations,  i.  253 

EXCHANGE  OF  MONEY, 
lease  of  office,  i.  25 

EXCHEQUER 

leases  of  revenue  arising  from  compositionB  in,  i.  202,  n.  (p) 

EXCHEQUER,  TELLER  OF, 
lease  of  office,  i.  25 
office  abolished,  i.  25,  n.  (s) 

EXECUTION. 

whether  court  will  direct  execution  of  lease  after  expiration  of  term 

held  under  agreement,  to  enable  lessor  to  bring  action,  L  637 
of  power  of  leasing.    See  Powxa. 

EXECUTOR  AND  ADMINISTRATOR, 
leases  by,  i.  366 

executor  may  lease  before  probate,  i.  367 

administrator  cannot,  before  grant  of  letters  of  administration,  i.  367 
lease  of  one  of  sevend  executors,  good,  i.  367 
the  like  of  one  of  several  administrators,  i.  367 
right  of,  to  lease,  not  abridged  by  particular  power  of  leasing  being 

given  to  him  by  will,  L  36? 
feme  executrix  or  administratrix  cannot  lease  alone,  i.  367 
husband  may  lease  without  her  concurrence,  i.  368 
effect  of  lease  by  administrator  roHone  mnoris  agtatis,  i.  368 
provision  against  residence  of  executor  out  of  jurisdiction  of  court, 

i.  368 
executor  of  executor  or  administrator  granting  lease  entitled  to  rent  in 

preference  to  administistor  de  bcnis  nan,  i.  369  ;  ii.  359 
efiect  of  covenant  for  renewal  by,  i.  369 
concurrence  of  legatee  should  be  obtained  in  lease  by,  i.  370 
jurisdiction  of  equity  over  lease  by,  i.  370 
whether  he  has  a  power  or  estate,  i.  393 
effect  of  execution  of  power  of  leasing  b3r,  if  also  legatee,  i.  408 
lease  to  executors  of  a  living  man,  void,  i.  528 
may  take  as  special  occupant  lease  pur  autre  vie,  i.  688 
may  enforce  specific  performance  of  covenant  for  renewal,  i.  751 
efiect  of  renewal  by,  in  his  own  name,  i.  764 
of  lessor,  when  proper  party  to  sue  for  rent  or  breaches  of  covenant, 

iL357 
when  the  action  should  be  in  the  deHnet,  ii.  358.  368 

dOet  et  detvMty  ii.  359.  36a 
administrator  of  administrator,  when  preferred  to  administrator  de 

bonis  fum,  ii.  359 
distress  by,  under  3  &  4  Will.  4.  c.  42  ;  ii.  359 
when  liable  de  bonis  testatoris  and  de  bonis  propHU,  ii.  359 
liability  on  implied  covenant,  ii.  360 
of  lessee,  rights  of,  iL  366 
cannot  waive  term,  ii.  366 

accept  executorship  for  partial  purpose,  ii.  367 
liability  of,  on  covenant  for  nayinent  of  rent,  ii.  367 
when  he  may  plead  pfen^  ammnistravity  ii.  368 
of  lessee,  when  liable  as  assignee,  ii.  370 
as  to  the  venue,  ii.  371 
liability  of,  on  other  covenants  than  payment  of  rent,  ii  372 
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EXECUTOR  AND  ADmmSTnATOBr^conHnued). 
effect  of  offer  to  surrender  lease,  ii.  873 
when  he  may  ]^\e&d  plene  admnisiravU,  ii.  374 
liability  of  executor  de  ton  tori,  ii.  374 
effect  of  taking  possession,  ii.  375 
of  lessee,  right  of,  to  indemnity  against  fdtare  rent  and  breaches  of 

covenant,  ii.  376;    iS^  farther^  Indemnity. 
on  assignment,  only  covenants  that  he  has  done  no  act  to  incomber, 

ii.  376 
whether  he  may  retain  part  of  testator's  assets  as  an  indemnity  against 

fatnre  rent  and  breach  of  covenant,  ii.  377 
of  lessee,  protected  on  paying  balances  into  conrt  in  cause  for  admi« 

nistration  of  assets,  ii.  379 
right  of,  to  have  legacies  refdnded,  ii.  380  v 

effect  of  unconditional  assent  to  beqnest  of  leaseholds,  iir  380 

EXECUTORY  DEVISEE, 

lease  of,  operates  by  estoppel,  i.  63 

EXECUTORY  INTEREST, 
lease  of,  i.  49 
effect  of  8  &  9  Vict  c.  106.  s.  6 ;  i.  49 

EXERCISE 

of  power  of  leasing.    See  Powkr. 

EXPENDITURE, 

lessee's  lien  for,  i.  96 

by  lessee  for  a  term  certain,  gives  him  no  right  to  prolongation  till 

expenditure  reimbursed,  i.  574 
unless  sanctioned  by  lessor,  i.  575 

EXPIRATION 

of  lease,  ii.  517.    See  further,  Detbrmination,  End. 

EXTENT, 

no  detennination  of  estate  at  will,  until  liberate^  i.  656 

EXTINGUISHMENT 

of  rent.    See  Sitspension. 

of  power  of  leasing.    See  Power. 

"  EX  TUNC  PROX,  sequent:' 

effect  of  words  in  habendum,  ii.  54-6 

FAIRS, 

whether  demisable  by  tenant  in  tail  under  82  Hen.  8.  c.  28 ;  i.  70.  72 
covenant  for  payment  of  rent  in  lease  of  profits  of,  runs  with  premises, 
U.405 

FARM, 

origin  of  words  tofoflrm  kf,  i.  2,  and  note  (d) 
fanning  implements  may  be  leased,  i.  26 

FEALTY, 

when  reserved,  ii.  82 

FEE-SIMPLE, 

tenant  in,  may  in  general  lease  without  restraint,  i.  65 

ancient  law,  i.  65 

lease  by  tenant  in,  for  lives,  without  mentioning  whose,  effect  of,  i.  680 
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FEIGNED  RECOVERY.    S09  Rsootery. 

FELON 

cannot  enforce  ^eeific  perfonnance^  i.  636 

FELONY, 

effect  of,  as  regards  lessee^s  liabilitj,  ii.  353 

FEME  COVERT 

cannot  lease  without  husband's  concurrence,  i.  48 

lease  not  confinnable,  i.  48 

might  formerly  plead  fion  eaifachunf  L  48 

must  now  plead  specially,  i.  48 

not  bonnd  by  estoppel,  i.  48.  55 

bill  for  specific  performance  will  not  lie  against,  i.  48 

effect  of  such  a  bill  against  her  separate  e^te,  i.  48 

tenant  in  tail,  may  lease  with  concurrence  of  husband,  i.  87-8 

deed  must  be  acknowledged,  i.  87-8 

enrolment,  when  necessary,  i.  87-8 

executrix  or  administratrix,  cannot  lease  alone,  i.  387 

as  to  execution  of  power  of  leasing  by,  i.  400 

may  be  lessee,  i.  531 

estate  vests  till  husband's  dissent,  i.  531 

may  avoid  lease  after  his  death,  i.  531 

renewal  of  leases  to,  i.  531.  748.    See  also  Baion  and  Fshb. 

renewal  of  leases  granted  by,  i.  736 

FEME  SOLE, 

lease  by,  good,  i.  47.  655 

lease  by,  at  will  not  revoked  by  marriage  merely,  i.  47.  665 

lessee  of,  must,  after  marriage,  pay  rent  to  husl)iand,  i.  48 

ignorance  of  marriage,  no  protection  at  law,  i.  48 
may  be  lessee,  i.  530 
effect  of  marriage  on  leases  to,  i.  530 
may  be  joined  as  defendant  in  action,  when,  i  530 
maniage  of,  does  not  deteimine  lease  at  will  made  to  her,  i.  665 

FEOFFMENT. 

infantas  lease  bv,  i.  33 

lunatic's  lease  by,  i.  37 

deprived  oi  tortious  operation  by  8  &  9  Vict  c.  106 ;  L  694;  ii.  9 

made  after  1st  of  Oct.,  1845,  must  be  evidence  by  deed^  ii.  9 

FERRIES 

may  be  leased,  i.  24 

FIFEI  FACIAS, 

debtor  under,  retains  his  term  till  assignment  by  sheriff,  i.  123 
effect  of,  as  regards  lessee's  liability,  ii  353 

FINES 

for  writs  of  covenant  and  writs  of  entry  abolished,  i.  202 

lease  by  trustees  of  charities  not  impeachable  meselj  because  fine 

taken,  i.  357 
as  to  right  to  take,  for  lease  under  power,  i.  479 
for  renewals,  i.  774.    See  further*  Kxnswaii. 

FINES  AND  RECOVERIES, 
act  for  abolition  of,  i.  68 
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FIRE 

of  London,  power  of  leaging  conferred  by  SSSCar.  S.  e.  11.  a.  79,  after; 

i.  88,  n.  («) 
as  to  payment  of  rent  in  case  o^  ii.  119 

rent  payable  notwithstanding  fire,  unless  provision  to  contraiy.  ii.  120 
distinction  between  duty  imposed  by  law,  and  one  ondertaken  by 

party,  ii.  120 
lessor  not  compellable  to  rebuild  without  contract,  ii.  121 
lessee  not  entitled  to  suspension  of  rent  till  premises  rebuilt,  iL  121 
exception  against  fire,  not  a  covenant  by  lessor  to  repair,  ii.  121 
covenant  for  quiet  enjoyment  not  a  covenant  to  rebuild,  ii.  121 
same  rule  prevails  in  equity,  ii.  124 

although  lessor  may  nave  insured,  ii.  124 
offer  by  lessee  to  surrender  premises  no  bar  to  recovery  of  rent, 

ii.  125 
liability,  under  general  covenant,  to  repair  damages  occasioned  by, 

ii.  186.    8ee  further,  Repaib. 

FIRST  FRUITS, 

leases  of,  i.  202 

FISHERIES 

may  be  leased,  i.  24 

FLOOD, 

as  to  payment  of  rent  in  case  of,  iL  119.    See  further,  Firi. 
liability,  under  general  covenant,  to  repair  damages  occasioned  by, 
ii.  186.    See  further,  Repaib. 

FOLIOS, 

with  reference  to  stamp,  ii.  563 
what  to  be  counted,  ii.  563 
in  agreement  for  lease,  ii.  567 

FORESTS,  ROYAL, 

power  to  lease  for  railways,  &c.,  i.  192 

FORFEITURE 

not  effected  by  lease,  i.  20 

by  lessor,  tenant  for  life,  does  not  defeat  lessee's  interest^  i.  95 

of  copyhold,  not  but  lord  can  take  advantage  of>  i.  107 

devices  for  evading,  on  leases  of  copyholds  without  license,  i.  112, 

eiseq. 
odious  in  law,  i.  116 ;  ii.  468 
of  trust  estates,  i.  226 
lease  may  be  determined  by,  ii.  467 
may  be  waived,  ii.  468.    See  further,  Waivjsb. 
relief  at  common  law,  against  forfeiture  for  nonpayment  of  rent,  ii.  475 

by  act  of  4  Geo.  2.  c.  28 ;  u.  472 

construction  of,  ii.  475 
in  equity,  ii.  477 

4  Geo.  2.  c.  28 ;  ii.  477 
relief  in  equity  from  forfeiture  for  breach  of  other  covenants  than  for 


parent  of  rent.  ii.  482 
prmciples  on  whicn  relief  administered,  ii.  483 


examples,  ii.  483 
by  tortious  alienation,  ii.  492 
effect  of  8  &  9  Vict.  c.  106 ;  ii.  493 


t 


866  INDEX. 

FORFEITURE— (contofiMerf). 

by  disclaimer^  ii.  494.    See  further,  Disclaimxr. 

by  surrender  and  merger,  ii.  499.    See  farther,  Surrbnder. 

FRANCB, 

renewal  of  leases  in,  L  704,  n.  (p>) 

FRANCHISES 

may  be  leased,  i.  24 

whether  demisable  by  tenant  in  tail  under  32  Hen.  8.  c.  28 ;  i.-  72 

FRAUD, 

lease  obtained  by,  void,  i.  44-5-6.    See  also  Intoxioation. 
party  guilty  of,  not  entitled  to  specific  perfonnance  of  coyenant  to 
renew,  i.  747 

FREE-BENCH, 

husband's  lease  takes  precedence  of,  unless  custom  to  contrary,  1. 116 

FREEHOLD, 

lease  for,  not  authorised  by  power  to  lease  for  chattel  interest,  i.  425 

nor  vice  versA,  i.  425 
as  regards  conveyance,  deemed  to  lie  in  grant,  ii.  8 
lease  of,  cannot  conmience  infiOuro  at  conmion  law,  ii.  52 

"  FRESH  TAXES." 

signification  of  wonte,  ii.  176 

•<  FROM." 

effect  of  word,  in  lease  under  power  to  lease  in  possession,  i.  450 

when  construed  on,  ii.  112 

effect  of  word  in  habendum,  ii.  54-5 

"  FROM  HENCEFORTH." 

effect  of  words  in  habendum,  ii.  54-5 

"  FROM  THE  DAY  OF  THE  DATE." 

effect  of  words,  ii.  54 

••  FROM  THE  DAY  OF  MAKING." 

effect  of  words,  ii.  54-5 

«  FROM  THE  MAKING." 
effect  of  words,  ii.  54-5 

«  FROM  TIME  TO  TIME." 

effect  of  words,  in  covenant  to  renew,  i.  712 

FURNITURE 

may  be  leased,  i.  26 

FURTHER  ASSURANCE^ 

covenant  for,  of  demised  premises  runs  with  land,  ii.  402 

FUTURE  INTEREST, 
lease  of,  i.  49.  51 
effect  of  8  &  9  Vict.  c.  106.  s.  6 ;  i.  49 
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OAOER, 

lease  of  cfffice,  i.  S5 

GARBLER, 

lease  of  office,  i.  26 

GARDEN 

will  pass  under  lease  of  a  honse,  ii.  32 
will  pass  under  word  appwienaneeSf  ii.  33 

GATE-HOUSE  PRISON,  KEEPER  OF, 
lease  of  office,  i.  26 

GAVELKIND  LANDS, 

lease  by  infant  of,  i.  33 

GENERAL  OCCUPANCY, 
nature  of,  i.  688 

GENERAL  WORDS 
in  a  lease,  iL  33 

GRAFTS 

as  to  trusts  being,  on  renewed  term,  i.  762.    See  farther.  Renewal. 

GRANT, 

word,  no  longer  an  implied  covenant,  i.  175,  n.  (z)  ;  ii.  9 
freehold,  as  regards  conveyance,  deemed  to  Ue  in,  ii.  8 
of  reversion.    See  Rbversion* 

GREEN  WAX,  SURVEYOR  OF. 
lease  of  office,  i.  26 
office  abolished,  i.  26,  n.  (I) 

GROSS 

annual  snm  in,  distinguished  from  rent,  ii.  82-3 

cannot  be  distrained  for,  without  express  power,  ii.  83 

GUARDIANS. 

different  kinds  of,  i.  371 
guardian  by  nature,  lease  by,  i  371 
for  nurture,  lease  b}r,  i.  373 
in  socage,  lease  by,  i.  373 
testamentary  guardian,  lease  by,  i.  378 

act  of  12  Car.  2.  c.  24,  does  not  affect  custom  of  City  of  London, 
or  other  city  or  town  corporate,  or  of  town  of  Berwick  on 
Tweed,  concerning  orphans,  i.  379 
guardian  by  election,  lease  by,  i.  379 

guardian  by  appointment  of  Lord  Chancellor,  lease  by,  i.  379 
effect  of  lease  by,  which  must  exceed  infant's  minority,  i.  380 
leases  by,  under  11  Geo.  4.  and  1  Will.  4.  c.  65 ;  i.  381 
name  of  guardian  should  be  used,  i.  381 
infant  may  join  in,  and  confirm  on  attaining  twenty-one, i.  381 
infant  may  now  sue  in  covenant  for  his  benefit,  though  no 
party  to  lease,  i.  381 
effect  of  bond  taken  by,  for  arrears  of  rent,  i.  382 
lease  to,  by  ward,  i.  559 

though  good  at  law,  received  with  jealousy  in  equity,  i.  659.    See 
nirther,  Aobnt. 
may  enforce  specific  performance  of  covenant  for  renewal,  i.  751 
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GUARDUN8  OF  POOR, 

powers  conferred  on  charchwardens  and  oveneerB,  extended  to,  i  326 
powers  conferred  on,  by  New  Poor  Law  Act,  4  &  6  Will.  4.  c.  76 ; 

i328 
signification  of,  under,  i.  328,  n.  (f) 
form  of  lease,  i.  329 
constituted  a  corporation,  i.  330 
effect  of  5  Vict.  sess.  2.  c.  16  ;  i  331 
powers  of,  with  regard  to  leases  under  22  (}eo.  3.  c.  83,  L  564.    A^d 

M0  Chubohwardbns  and  Oysbsskbs,  Poob  Law  CoMioanoiUBs, 

VisrroR  AND  Guardians. 

GUN  FOUNDER, 

lease  of  office  of,  i.  25 

GUNPOWDER  MAKER, 
lease  of  office  of,  i.  25 

HABENDUM, 

in  lease  by  tenants  in  common,  usual  practice,  i.  136 

in  lease  for  lives,  i.  679 

severance  of  estates  by,  i.  684 

whether  omission  to  name  lessee  in  testatum  can  be  supplied  by, 

ii.  21.  49 
nature  and  object  of,  iL  47-8 

cannot  introduce  parcels  not  named  in  testatum,  ii.  48 
effect  of  omission  of  lessee's  name,  ii.  48 
^ect  of  habendum  to  stranger,  ii  49 
should  define  term  with  precision,  ii.  49 
necessity  for  certainty  of  commencement,  ii.  50.    jSIm  further,  Gom- 

BOUVOniKNT. 

necessity  for  certainty  of  duration,  iL  50.  68.    Seit  further.  Duration. 
necessity  for  certainty  of  end,  ii.  75.    Sm  further.  End. 
explains  or  qualifies  estate  conferred  by  premises  of  lease,  iL  77 
may  specify  mode  of  enjoyment,  ii.  78 
may  point  out  order  of  succession,  iL  78 
effect  of  repugnancy  between  habendum  and  premises,  iL  79 
where  ceremony  requisite  to  estate  in  premises,  but  not  to  estate  in 
habendum,  ii.  79 
livery,  ii.  79 
enrolment,  ii.  79 
where  ceremony  requisite  to  both,  ii.  80 

not  requifflte  to  either,  ii.  80 
distinction  between  implied  and  express  estate  in  premises,  ii.  81 
proper  place  for  ascertaming  estate  granted,  ii.  81 
all  parts  of  lease  to  be  looked  to,  to  ascertain  interest,  ii.  81 

HAVENOR, 

lease  of  offu^e  of,  i.  25 

HEIR, 

lease  by,  before  entry,  i.  49.  50 

in  case  of  abatement,  L  49. 50 
effect  of  8  &  9  Vict.  c.  106.  s.  6 ;  i.  49.  50 
not  bound  by  estoppel  unless  he  claims  from  creator  of  it,  i.  58 
purchasing  reversion  not  bound  by  estoppel,  i.  58 

nor  unless  estoppel  would  operate  on  ancestor,  i.  58 
may  take  as  special  occupant  lease  pur  autre  vie,  i.  688 
preferred  to  executor  where  both  named,  i.  691 
when  liable  on  ancestor's  contract,  i.  731.  740 
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HEIRr— (MwiffitfMl). 

of  lessor,  when  the  proper  party  to  sue  for  rent  and  breach  of  covenant, 
ii.  360 
distinction  where  ooTenants  nm  with  the  land,  and  wh«re  they  are 
collateral,  ii.  362 
mnst  set  out  his  title,  ii.  368 
when  liable  on  lessoi^s  coyenants,  ii.  368 
where  covenant  implied,  ii.  364 
when  claiming  as  special  occupant,  ii.  364 
rights  and  liabibties  of  lessee's,  ii.  381 
may  decline  lease  as  special  occupant,  iL  420 
need  not  execute  disclaimer,  ii.  420 

HEIR  APPARENT, 

lease  of,  operates  by  estoppel,  i.  63 

"  HENCEFORTH." 

effect  of  word  in  habendum,  ii.  54-6 

HERBAGE, 

right  of,  may  be  leased,  i.  24 

HEREDITARY  REVENUES  OF  CROWN, 

small  branches  of,  not  subject  to  10  Geo.  4.  c.  50 ;  i.  201 

HERIOTS 

are  not  rent  within  32  Hen.  8.  c  28 ;  i.  80 

HOLDING  OVER, 

Crown  lessee,  liable  to  information,  i.  237 
under  an  agreement  for  a  lease,  L  612 
liabililr  of  tenant,  as  to  repairs,  ii.  190 
general  effect  of,  ii  521 
lessee,  becomes  tenant  at  sufferance,  ii.  521 
may  become  tenant  from  year  to  year,  ii.  521 
made  a  trespasser  by  6  Anne,  o.  18 ;  ii.  521 
by  one  of  two  joint  lessees,  ii.  522 
effect  of  4  Geo.  2.  c.  28  (double  yearly  value),  ii.  522 
what  tenancies  within  act,  ii  523 
tenant  holding  over  under  mistaken  claim  of  title,  ii.  583 
notice  required,  ii.  523 

action  by  one  of  several  tenants  in  common,  ii.  524 
who  an  agent  within,  ii.  524 

from  what  time  double  annual  value  pa3rable,  ii.  525 
action  maintainable  after  recoveiy  of  possession,  il  525 
effect  of  11  Geo.  2.  c.  19  {double  rmi$)y  11  525 
1  Geo.  4.  c.  87  (ejectment),  ii.  525 

construction  of  act,  ii.  528 
1  &  2  Vict  c.  74  {tenaneiei  ofunaU  wdue),  ii.  530 
9  &  10  Vict.  c.  95  {new  mMlldOUmct),  if.  534 
power  of  distress  given  by  8  Asne,c.  14;  ii.  538 

HOSPITALS, 

masters  and  guardians  of,  power  of  leasinff  at  common  law,  i.  238 
how  affecteid  by  restndmng  act  of  13  EBz.  c.  10,  and  14  Eliz.  c.  14 ; 
i.  241.  283 

HOUSE, 

lease  of,  includes  garden,  ii.  32 

HUSBAND, 

effect  of  renewal  obtained  by,  in  right  of  wife,  i.  767 
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HUSBAND  AND  WIFE.    See  Baron  and  Feme. 

HUSBANDRY, 

nsoal  teim  of  lease  for^  i.  350.  4S4.  668 
oonstniction  of  covenants  relating  to,  ii.  278 
covenants  relating  to,  run  with  land,  ii.  402 

forfeitore  for  breach  of  covenant  relating  to,  not  relieved  against  in 
equity,  ii.  484 

IDIOT.    65w  Lunatic. 

IGNORANCE, 

what  wilfal,  in  neglect  to  apply  for  renewal,  i.  759 

IMPLICATION, 

power  of  leasing  cannot  arise  by,  i.  394 

IMPLIED  COVENANT, 

not  on  word  ^rant,  when,  ii.  9 

on  word  demMe,  ii.  9 

arises  on  words  jfteldki^  andpt^ng,  iL  87 

inns  with  land,  ii.  84.  420 

restrained  by  express  covenant,  ii.  285 

less  advantaf;eoas  than  exjoress,  ii.  286 

none  on  eqxutable  estate,  li.  287 

nor  on  lease  of  chattels,  ii.  287 
effiBct  of  lessee's  assignment^  on,  iL  355 
duration  of  executor's  liability  on,  ii.  360 

IMPLIED  SURRENDER,  u.  501.  505.    See  further,  Suhrxndsb. 

IMPROVEMENTS 

by  party  entering  under  agreement,  caution  a^^ainst,  i.  620 
of  property  demised  become  part  of  parcels,  ii.  32 

INCLOSURE. 

lease  of  allotments  by  ecclesiastical  corporations,  i.  249 
power  to  churchwardens  and  overseers  to  inclose  nom  waste  or  common, 
i.  325.    See  also  Allotment  Wardens. 

INCOME.TAX, 

effect  of  act  relating  to,  ii.  178.    See  further,  Taxss. 

INCORPOREAL  HEREDITAMENTS 
may  be  leased,  i.  24 

whether  demisable  by  tenant  in  tail  under  32  Hen.  8.  c  28 ;  L  70.  72 
leases  of,  by  ecclesiastical  and  eleemoqmary  corporations^  L  247 
deed  necessary  to  lease  of,  ii.  1.  26 
rent  not  reservable  out  of,  ii.  86 
when  covenants  in  leases  of,  run  with  hereditaments,  ii.  405 

INDEMNITY. 

as  to  right  of  lessee's  executor  on  assignment  to  indemnity  against 

future  rent  and  breaches  of  covenant,  ii.  376 
when  action  on  the  case  founded  on  the  tort  wiU  lie,  ii.  376 
as  to  his  right  to  retain  part  of  testator's  assets  for  such  indemnity,  ii.  377 
whether  covenant  for,  tdien  by  assignor  on  assignment  over,  snould  be 

in  distinct  instrument,  ii.  376.  431 
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INDEMNITY— (cofi^niierf). 

will  not  ran  with  land^  ii.  376.  431 
relief  against  bond  for,  ii.  376. 431 

assignees  of  bankrupt  lessee  are  not  entitled  to,  on  assigning  over,  ii.  452 
nor  are  assignees  of  insolvent  lessee,  ii.  468 

INDENTURE 

necessary  to  estoppel,  i.  53.  &6 

deed-poll  will  not  suffice,  i.  55 

indentnre  should  be  executed  by  lessor  and  lessee,  i.  56 

lease  executed  by  lessor,  and  counteipart  by  lessee,  considered  as  one 

indenture  for  estoppel,  i.  57 
defect  of  indenting  might  be  supplied  in  court,  i.  70 
distinguished  from  deed-poll,  ii.  5 
advantages  of,  ii.  5 

actual  indenting  when  necessaiy,  ii.  6 
of  lease  for  more  than  three  years  need  not  be  signed  under  Statute  of 

Frauds,  ii.  9 

INDIA. 

Practice  as  to  appointment  of  receiver  when  estates  lie  in,  i.  390 

INDORSEMENT 

on  lease,  effect  of,  ii.  576 

when  made  previously  to  execution  of  lease,  ii.  576 
subsequently,  ii.  576 

INFANCY. 

no  disability  to  Crown,  i.  237 

INFANT, 

leases  bv,  at  common  law,  i.  28 

whether  void  or  voidable^  i.  28 

confusion  of  early  authonties,  i.  28 

case  of  Zouch  dem.  Abbot  v.  Parsons,  i.  29 

lease  by  feoffment  voidable  only,  i.  31 

with  livery  under  power  of  attorney  void,  i.  31 
his  lease,  if  voidable,  may  be  confirmed,  i.  32 

by  deed,  parol,  or  conduct,  i.  32 
lease  by,  cannot  operate  bv  estoppel,  i.  33. 66 
may  by  custom  lease  at  fifteen,  i.  33 
lease  of  gavelkind  lands,  i.  33 
Crown  cannot  plead  infancy,  i.  33 
inrson,  lease  by,  valid,  i.  33 
lease  by  curators  in  Scotland,  i.  33 
effect  of  11  Geo.  4  &  1  Will.  4.  c.  65 ;  i.  34 
Court  of  Chancery  could  not  previously  lease  infants'  lands,  i.  35 
construction  of  11  Geo.  4  &  1  Will.  4.  c.  65 ;  i.  36 
court  will  not  delegate  to  master  power  of  approving  leases  of  infants' 

estates,  i.  36 
copvholder,  lease  by,  no  forfeiture,  i.  107 
ecclesiastic,  lease  by,  duly  confirmed,  good,  i.  290 
may  join  in  lease  with  guardian,  and  confirm  on  attaining  twenty-one, 

1.381 
may  now  maintain  action  on  covenant  for  his  benefit,  though  not  a 

party  to  lease,  i.  381 
as  to  execution  of  power  of  leasing  by,  i.  399 
lease  to,  voidable,  i.  528 
must  express  dissent  in  reasonable  time,  i.  528 

what  18  reasonable  time,  i.  529 
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INFANT— (ftw^iMici). 

ammlUng  lease,  cannot  recover  oonrideration  for  ity  i.  629 

confirmation  of  lease  by,  i.  529 

renewals  to.  i.  529. 748 

renewal  of  leases  granted  by,  i.  736 

effect  of  renewal  by  party  jointly  interested  with,  i.  764 

rent  in  lease  by  goardian  of,  may  be  abated  by  order  of  court,  ii.  110 

INFIDELS 

cannot  hold  leases,  i.  534 

INFORMATION, 

Crown  lessee  holding  oyer  liable  to,  i.  237 

IN  FUTURO, 

commencement  of  lease,  ii.  52.    See  farther,  Coumsncement. 

INJUNCTION 

granted  to  restrain  action  on  agreement  by  lessor,  where  he  cannot 
make  good  title,  i.  628 

INNS  OF  COURT  AND  CHANCERY, 

leases  of  chambers  in,  not  within  Registration  Acts,  ii.  570 

IN  PRJE8ENTI 

commencement  of  lease,  ii.  52.    See  farther,  CoirMKTCBMBKT. 

INQUISITION  OF  OFFICE, 

Crown  has,  where  subject  would  be  put  to  re-«ntiy,  i.  236 

INROLMENT.    See  Enbolment. 

INSOLVENCY. 

ground  of  defence  against  suit  for  specific  performance,  i.  633 

of  lessee,  effect  of,  on  tenancy,  ii.  354.  453.  516 

as  to  asflognees'  right  to  option  to  accept  or  reject  lease,  ii.  455 

assignees  may  determine  liability  by  assigning  over,  iL  455 

executor  of  assignee,  liability  of,  ii.  455 

insolvent  lessee  cannot  release  himself  from  liability  by  assigning  over, 

ii.  456.  458 
effect  of  5  &  6  Vict,  c  116  (jproUction  frcm  prixees)^  iL  456 
assignees  not  entitled  to  covenant  for  indemnity  against  future  rent 

and  performance  of  covenants,  ii.  458 
effect  of  7  &  8  Vict.  c.  70.  (arrangemeiias  heUoem  debtors  and  crediton), 

ii.458 

INSOLVENT,  ASSIGNEES  OF, 

may  exercise  powers  vested  in  inscdvent  exerciseable  for  his  own 
benefit,  i.  382 
except  nomination  to  vacant  benefice,  i.  382 
ought  to  sell,  not  to  lease,  i.  383 

effect  of  notice  by,  to  tenant  to  pay  rent  to  assignee,  i.  383 
right  of  assignees  of,  to  specific  perfbrmanoe  of  his  agreement  to  take 
lease,  i.  633 

INSTRUMENT  OF  DEMISE 

no  lease  if  executed  b^  lessee  only,  i.  9 ;  ii.  15 
construction  of,  same  m  every  couit,  i.  707 

as  to  acts  of  parties  being  received  in  evidence  in  aid  of  eonstniction 
of,  L  725 
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INSURANCE 

by  lessor  no  bar  to  his  recovering  rent  of  premises  destroyed  by  fire, 

ii.  124 
ooyenant  by  lessee  to  insnre  not  nsnal,  sembley  ii.  160.  220 
by  lessor  no  exoneration  of  lessee  from  covenant  to  repair  in  case  of 

fire,  ii.  195 
covenant  to  insure,  nsnal  to  name  office  in,  ii.  220 
production  of  policy  shonld  be  provided  for,  ii.  221 
mnst  be  strictly  performed,  ii  221 

unless  lessor  leads  lessee  to  believe  that  premises  are  properly 
insured,  iL  223 
no  relief  in  equity  against  forfeiture  for  neglect  to  insure,  iL  224.  483 
whether  covenant  for  runs  with  land,  ii.  226b  403 

where  land  within  limits  of  bills  of  mortality,  ii.  227 
covenant  should  provide  that  insnnmce  moneys  shall  be  expended  in 

repairs,  iL  228 
stamp,  where  moneys  paid  by  lessor  for  insurance  are  reserved  as 
renty  ii.  662 

INTAIL.    See  Tail,  Tenant  in. 

INTERESSE  TERMINI, 
nature  of,  i.  22 
assignable,  i.  22 
cannot  support  release  by  way  of  enlaigement,  i.  22 

nor  trespass,  i.  23 

nor  ejectment,  i.  23 
lease  by  owner  of,  i.  49 
effect  of  8  &  9  Vict.  c.  106.  s.  6 ;  i.  49 
when  conferred,  ii.  57-8-9-60 
no  impediment  to  a  surrender,  ii.  504 

INTOXICATION, 

lease  by  person  under,  i.  45 
when  naudulently  obtained,  i.  45 

INTRUDER, 

lease  by,  L  49.  50 

effect  of  8  &  9  Vict.  c.  106.  s.  6  ;  L  49.  50 

IRELAND, 

renewal  of  leases  in,  i.  703 

effect  of  laches  in  applying  for  renewal,  L  761 

ISLE  OF  ELY, 

lessor  usually  undertakes  to  repair  in,  ii.  183 

ISSUE 

of  tenant  in  tail,  not  liable  to  perform  ancestor's  covenant,  i.  741 

JOINT-TENANTS, 

survivor  of,  not  bound  by  estoppel,  i.  59 
nature  of  estate,  i.  124 
duration  of  lease  by,  i.  125 

one  or  more  of,  L  15^.  127 
may  }oin  or  sever  in  leasixu^  L  125 
uBuaUy  concur  in  lease  with  one  reddendum,  L  125 
covenants  with,  L  125 
when  they  concur  whole  rent  paid  to  survivor,  i.  125 
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JOINT-TENANTS—(cofrffnti«0. 

death  of  one  does  not  defeat  lease  at  will,  i.  125.  665 
effect  of  reservation  of  rent  to  one,  where  lease  bj  parol  or  deed-poll, 
i.  126 
where  lease  by  indenture,  i.  126 
operation  of  joint  demise,  i.  126 
one  of  several,  cannot  sue  for  rent  on  joint  demise,  i.  127 

may  distrain  for  himself  and  co-tenant,  i.  127 
lease  distin^ishable  from  devise  by,  i.  128 

may  bind  expectant  share  by  contract,  i.  128 
impoli<rp  of  severance  of  joint-tenancy  for  lives,  i.  128 
effect  01  intermarriage  of,  i.  129 
when  in  fee,  on  severance  before  lease,  rent  vnH  go  to  heir  or  devisee, 

i.  130 
effect  produced  by  lease  on  tenancy,  as  to  severance  or  suspension,  i.  130 

by  lease  of  one  to  another,  i.  131 
lessees  may  take  as,  i.  537 

difference  between  law  and  equity  as  to  survivorship,  i.  537 
as  to  the  necessity  for  their  being  parties  to  lease,  i.  538 
words  of  survivoiship  not  necessary,  i.  638 
difference  between  lease  for  lives,  and  lease  for  years  if  parties  named 

so  long  live,  i.  539 
to  determine  lease  on  death  of  one,  lease  should  be  for  their  joint  lives, 

i.539 
effiect  of  lease  to  two  jointly  and  severally,  i.  539 

ecclesiastical  corporation  and  layman,  i.  539.  542 
effect  of  renewal  by  one  of  several,  i.  764 
effect  of  reservation  of  rent  to  one  of  several,  ii.  96 
effect  of  one  of  two  joint  lessees  holding  over,  ii.  522 

JOINTRESS 

cannot  lease  beyond  her  estate  without  express  power,  i.  394 

JURISDICTION, 

renewal  of  leases  granted  by  persons  out  of,  i.  736 

JURY, 

whether  bound  by  estoppel,  i.  64 

KEEPER  OF  GATE-HOUSE  PRISON, 
lease  of  office,  i.  26 

KEEPER  OF  QUEEN'S  PRISON, 
lease  of  office,  i.  25,  n.  (x) 

KENT, 

custom  of,  as  to  commencement  of  holding,  ii.  66-7 

KING,  The.    iS^  Crown. 

KING'S  BENCH,  MARSHAL  OF. 
lease  of  office,  i.  25 

LACHES, 

when  a  bar  to  specific  performance^  i.  628 

of  tenant  in  applying  for  reneveal,  i.  751.    See  further,  RisNEWAi. 

in  Ireland,  i.  761 

costs  of  application,  i.  760 

waiver  of  forfeiture  consequent  on,  i.  762 
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LANCASTER,  DUCHY  OP, 

Crown  lands  within,  not  aflbcted  by  10  Q«o.  4.  e.  60;  i.  202 
statotoiy  proTiaions  affecting  lands  within  oidering  and  sarvey  of 

Chancellor  and  Conndl  of,  i  206 
lease  of  lands  within,  i.  209 

for  improyement  and  building,  i.  210 

treaty  respecting  timber,  i.  214 

enrolment  of,  i.  215 

nunc  pro  tunc,  L  215 
leases  by  Crown  of  lands  of,  not  yoid  for  non-age,  i.  216 
effect  of  false  recital,  i.  216 

LANDLORD  AND  TENANT. 

whether  relation  of,  created  by  payment  by  mortgagor's  tenant  of  rent 
to  mortgagee  under  mortgagor's  anthority,  i.  169-70 

LAND  TAX, 

amount  of  redeemed,  to  be  reseryed  in  lease  by  ecclesiastical  corpo- 
ration, i.  64.  262 
not  within  apportionment  act  of  11  Oeo.  2.  a  19 ;  ii.  142 
coyenant  by  lessee  to  pa^,  not  nsnal,  ii.  161 
included  in  word  taxeSy  li  171.    See  fbriher,  Taxss. 

LEASE. 

instrument  not  executed  or  signed  by  lessor  does  not  amount  to,  i.  9  : 

ii.  15 
by  whom  and  at  whose  expense  to  be  prepared,  ii.  539 

unless  express  agreement,  ii.  539 
custody  and  nroduction  or,  ii.  541.    See  further,  Analysis  at  com- 

mencent  of  vol.  I.,  and  also  Inbtrumbnt  o?  Demise. 

LEGAL  ESTATE 

must  preyail  in  ejectment,  i.  613 

LEGATEE, 

concurrence  of,  should  be  obtained  in  lease  by  executor  or  admi- 
nistrator, i.  370 
of  reyersionary  interest,  effect  of  renewal  obtained  by,  i.  767.    See  also 

DXVISBB. 

LESSEE, 

liability  of,  notwithstanding  assignment,  ii.  352 

in  case  of  implied  coyenant,  ii.  355 
in  pleading  assignment  to  action  of  debt,  need  not  ayer  that  lessor 
had  notice  of  it,  ii.  356 

LESSOR'S  TITLE.    ^  Title. 

LETTER  OP  ATTORNEY.    See  Power  of  Attobnet. 

LETTER  OFFICE, 
lease  of,  i.  25 

LIBERTY 

distinguished  from  reseryation,  ii.  41 

LICENSE 

to  demise  copyholds  cannot  extend  be^rond  lord's  interest,  i.  107 
lease  granted  under,  no  ground  of  forfeiture,  i.  107 
lord  by  disseisin  cannot  grant,  i.  106 

yoL.  n.  K  K  K 
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LICENSE— (oon^tnuAf). 

whether  steward,  tnrttUe  qffldiy  can,  i.  108 
mandamiu  to  lord  to  grant,  not  obtainable,  i.  108 
whether  lord  compellable  in  equity,  i.  108 
eqnity  will  enforce  agreement  to  grant,  i.  108 
memorandom  of,  entered  on  court  roUa,  i.  109 
must  be  strictly  pursued,  i.  109 
as  to  tune,  i.  109 

condition  precedent,  i.  109 
sub8e<]uent,  i.  109 
tenn  short  of  that  mentioned  m,  may  be  granted,  i.  109 
when  exhausted,  new  license  necessary,  i.  109 
lessor  cannot  take  advantage  of  lease  not  being  warranted  by,  i.  110 
not  necessary  to  assignment  or  underlease  of  copyholds,  i.  1 10 
may  run  wiUi  land  to  surrei^deree,  i.  110 
operation  of,  i.  112 

to  be  specially  shown  in  declaration  on  ejectment  by  lessee,  i.  112 
devices  for  evading  license,  i.  112 

distinction  between  actual  lease  and  contract  for  lease,  i.  113 
examples,  i.  113,  ei  ieq. 
words  of,  may  amount  to  a  lease^  ii.  23 
to  demise  copyholds,  stamp  on,  li.  668 

LIEN, 

for  expenditure  by  lessee,  i.  96 

on  rent  for  taxes  paid  by  lessee,  ii.  177.    See  further,  Taxrs. 

LIFE  OR  LIVES,  LEASES  FOR» 
ori^  of,  i.  6 
incidents  of,  i.  6 
power  of  leasing  for  lives  authorises  lease  for  life  of  survivor,  i.  434 

lives  must  be  m  esee  and  certain,  i.  434. 440 
distinction  between  leases  for  lives  and  leases  for  years,  i.  678 
confer  freehold  interests,  i.  678 
cannot  commence  infi^iro  at  common  law,  i.  678.  691 
cannot  be  created  by  i>arol^  i.  678 
emblements  on  determination  of,  i.  678 
habendum  for,  i.  679 
without  mentioning  whose,  e£Fect  of,  i.  679 
to  determine  on  death  of  one,  should  be  for  jokU  lives,  i.  680 
words  of  survivorship  not  necessary,  i.  680 

otherwise  in  the  case  of  years  determinable  with  Uves,  i.  681 
caution  against  tenants  for  their  lives  makinc  partition,  i.  681 

not  applicable  to  tenants  for  years  determinable  vrith  lives, 
L681 
lessees  may  now  take  jointly  for  lives  though  not  parties  to  deed, 

i.  683 
lessees  may  take  in  succession  for  their  lives,  i.  683 
remainder-men  might  always  so  take,  though  not  parties  to  deed, 
1686 
strangers  majr  be  cestuis  que  vies,  i.  687 

distinction  between  lease  for  their  lives,  and  lease  for  years 
determinable  with  their  lires,  i.  687 
in  agreement  for,  privilege  of  naming  lives  belongs  to  lessee,  i  691 

he  cannot  name  lives  not  in  existence  at  making  of  agree- 
ment, i.  691 
at  common  law,  require  livery  of  seisin,  i.  691 

may  commence  inpthtro,  if  made  under  a  power  and  statute 
of  uses,  i«  692 
professing  to  commence  m  fiOunrOy  but  livery  deferred  till  after  com- 
mencement, i.  692 
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LIFE  OR  LIVES,  LEASES  FOR— (oontinued). 
cannot  be  defeated  withoat  entrjr,  i.  6d4 

onless  created  by  way  of  hmitation  of  use,  i.  694 
otherwise  of  lease  ror  years,  i.  694 
presumption  of  decease  of  cestui  que  vie  under  19  Car.  2.  c.  6 ;  i.  694 
proof  of  existence  <^  cestui  <^ue  vie,  i.  696 
under  6  Anne,  c.  18 ;  i.  698 
costs  of  proceeding  under,  i.  701 
lessee  for,  holding  over  not  liable  for  mesne  profits,  i.  701 
except  in  cases  of  fraud,  in&ncy,  or  mistake,  i  701 

LIFE,  TENANT  FOR. 

duration  of  lease  by,  i.  93 

liability  of  lessee  of,  ceases  on  lessor^s  death,  i.  94 

lessee  not  estopped  from  showing  death^  i.  94 

effect  of  lease  of  tenant  for  life  with  ultimate  remainder,  i.  94 

lessee  of.  entitled  to  emblements,  i.  94 

lessee  of,  entitled  to  hold,  {hough  lessor  surrender  or  forfeit  estate, 

i  95 
lease  of,  when  determined,  not  capable  of  confirmation  at  law,  i.  95 

may  be,  under  circumstance!^  in  equity,  i.  95 
recognition  of  tenancy  by  remamder-man  may  amount  to  new  demise, 

i.  95 
tenant  pur  autre  vie  may  make  lease  to  c<»nmenoe  after  own  death, 

i.  96 
proof  of  death  of,  i.  97 

cestui  que  vie,  L  97 

19  Car.  2.  c.  6;  i.  97 
6  Anne,  c.  18  ;  i.  99 
equity  will  not  assist,  to  defeat  own  lease,  i.  100 
effect  of  lease  by,  in  concurrence  with  remainder-man,  i.  100 
joint-demise,  how  declared  on,  i.  101 
effect  of  lease  by  husband  and  wife,  he  being  tenant  for  life,  with 

remainder  to  her,  L  101 
cannot  lease  beyond  his  estate  without  express  power,  i.  394 
may  enforce  specific  performance  of  covenant  for  renewal,  i.  751 
effect  of  renewal  obtained  by,  i.  766 

may  be  empowered  to  renew  for  his  own  exclusive  benefit,  i.  769 
when  bound  to  obtain  renewal,  i.  770.    See  further.  Renewal. 

LIGHTNING. 

.liability,  under  general  covenant,  to  repair  damages  occasioned  by, 
ii.  186.    See  further,  Rbpaib. 

LIMITATION,  STATUTES  OF, 
with  regard  to  rent,  ii.  147 
21  Jac.  I.e.  16;  ii.  147 
3  &  4  Will.  4.  c.  27  ;  ii.  148 
42  ;  ii.  148 

LIVERY  OF  SEISIN, 

required  to  lease  for  lives  at  common  law,  i.  691 

operates  intUmter^  L  691 

not  required  to  lease  for  lives  under  a  power  and  Statute  of  Uses,  i.  692 

may  be  made  by  lessor  or  attoinev,  i.  692 

distinction  between  general  and  special  power,  i.  692 
on  lease  for  lifs  to  commence  inju^iro,  formerly  a  disseisin,  i.  694 

change  effected  by  8  &  9  Vict.  c.  106  ;  i.  694^ 
to  whom  seisin  is  to  be  delivered,  i.  694 
presumption  of,  i.  694 
when  necessary,  ii.  1.  7.  53 

K  K  k2 
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LONDON. 

seal  of  city  of,  proYes  itself,  i.  179 

by  custom  of,  parson  and  chorchwardens  are  a  corporation,  i.  320 

act  of  12  Car.  2.  c.  24,  does  not  affect  custom  of,  relating  to  oiphans, 

i.379 
by  custom  of  city  of,  chamberlain  of,  may  take  chattels  in  saccetaon, 

i.  542 
in  city  of,  lessor  usually  undertakes  to  repair,  iL  183 

LORDS  OF  MANORS, 

custom  for,  to  lease  waste  without  restriction,  void,  i.  384 
lease  by,  of  waste,  under  13  Geo.  3.  c.  81 ;  i.  384 

LUNATIC, 

lease  for  vears  by,  yoid,  i.  37 

freehold  lease  by,  voidable,  L  37 

might  formerly  plead  non  est  factum,  i.  37 

must  now  plead  specially,  i.  37 

heir  of,  may  set  aside  voiaable  lease  by,  i.  37 

lease  by,  during  lucid  interval  good,  L  37 

committee  of,  could  not  lease  without  order  of  court,  i.  38 

effect  of  11  Geo.  4.  &  1  Will.  4.  c.  65  ;  i.  38 

former  practice  of  court,  i.  41 

present  practice  under  5  &  6  Vict.  c.  84 ;  i.  41 

report  of  Masters  in  Lunacnr  not  always  confirmed,  i.  42 

tenant  in  tail,  lease  of  lands  of,  i.  42 

renewal  of  lease  to,  i.  530.  748 

in  whose  name  to  be  takem  i.  43.  751 

as  to  execution  of  power  of  leasing  by  lunatic  or  committee,  i.  403 

and  idiot  may  be  lessee,  i.  530 

renewals  of  leases  to,  i.  530. 748 

renewal  of  leases  granted  by,  i.  736 

rent  in  lease  by  committee  of,  may  be  abated  by  order  of  court,  iL  110 

MAISONS  DIEU, 

master  or  guardian  of,  how  affected  by  restraining  acts  of  13  Elii.  c.  10. 
and  14  Eliz.  c.  14  ;  L  241 

MANDAMUS 

will  not  lie  to  lord  of  manor  to  license  demise  of  copyhold,  i.  108 
whether  compellable  in  equity,  L  108 

MANOR,  LORD  OF, 

power  of,  to  lease  wastes,  i.  384 

MARKET, 

whether  demisable  by  tenant  in  tail  under  32  Hen.  8.  c.  28  ;  i.  70.  72 
covenant  for  payment  of  rent  in  lease  of  profits  of,  runs  with  premises, 
ii.  405 

MARRIAGE 

of  fame  sole  does  not  determine  tenancy  at  will  created  by  her,  i.  665 
nor  lease  at  will  made  to  her,  L  655 

MARRIAGE-BROKAGE 

consideration  vitiates  lease,  ii.  20 

MARRIED  WOMAN.     See  Frmb  Covkrt. 
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MARSHAL  OF  QUEEN'S  BENCH, 
lease  of  office,  i.  25 

MASTER  OF  CROWN  OFFICE, 
lease  of  office,  i.  26.  n.  (i) 

MASTERS  IN  LUNACY, 

powers  of,  with  reference  to  lunatic's  lands  under  5  &  6  Vict.  c.  84  ; 

i.41 
report  of,  not  always  confirmed,  i.  42 

MASTER  OF  THE  ROLLS, 

power  of  leasing  under  12  Car.  2.  c.  36 ;  i.  343 

as  to  concurrent  leases,  L  343 
power  of  leasing  under  17  Geo.  3.  c.  69  ;  i.  343-4 

6&7  WiU.  4.  c.  49;  i.  344 
Rolls  estate  now  part  of  land-reyenues  of  Crown,  i.  344 

MAUDLIN  COLLEGE,  OXFORD, 
lease  of  lands  belonging  to,  L  282 

MAXIMS, 

aeceuorium  sequi^wr  ntOuram  md  pri$ieipaU8y  ii.  130 

deUffotus  nonfoteat  delegare^  i.  392 

expreismn  facU  tadtum  cessarty  ii.  286 

/oftfor  ef  OBquihr  e$t  dispositio  Ugis  qudm  Mnmis,  ii.  611 

id  oertum  egt  quod  certum  reddi  potest,  ii.  60 

incivUe  est  nvi  tota  sentmtia  penpecta  de  aUquA  parte  judicare, 

iL28 
modus  et  eonventio  vincunt  legem,  i.  407 
nihil faeit  error  nominis  cum  de  corpore  constat,  ii.  12 
omne  mams  conHnet  in  se  minus,  i  436 ;  ii  338 
quod  initio  non  valet  traetu  temporis  non  potest  convalescere,  i.  469. 

618 
utile  per  inutUe  wm  vitiatur,  ii.  28.  80 
volerOi  nonflt  injuria,  ii.  613 

«  MEANS," 

sigmfication  of  word,  ii.  310 

MEDICAL  ATTENDANT, 

lease  between,  and  patient,  i.  669,  n.  (a) 

MEMORUL, 

nature  and  contents  of,  on  registration,  ii.  672 
stamp,  on,  ii.  676 

« 

MERGER.    See  Subbbudbiu 

MESNE  PROFITS,  ^.  ^,   ^  ^     .  ^^, 

lessee  pour  autre  yie  holding  over,  not  liable  for  mesne  profits,  i.  701 
except  in  cases  of  finud,  infancy,  or  mistake,  i.  701 

MIDDLESEX. 

of  registration  of  leases  of  lands  in,  ii.  669 

MILL,  .  t  1       J    ••     ArLt% 

covenant  to  do  suit  to,  when  it  runs  with  land,  u.  403 
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MINES, 

lessee  may  work  open,  i.  21 
cannot  open  new,  1.  21 
distinctions,  i.  21 
construction  of  coyenants  to  pay  rent  in  leases  of,  ii.  166 

relatinff  to  mining,  ii.  278 
covenant  that  lessor  may  nse  lessee^s  tackle  to  inspect,  mns  with 
reversion,  ii.  402 

MINERALS, 

lease  of,  i.  25 

MINORITY, 

lease  to  one  during  the  minority  of  another,  good,  ii.  70 

MISNOMER 

of  corporations,  effect  of,  i.  182 
examples,  L  182 

MORAL. 

defendant  in  suit  for  specific  performance  may  show  plaintidPs  insol- 
vency, but  not  cast  imputations  on  moral  character,  i.  635 

as  to  moral  right  of  assignee  to  assign  over,  to  get  rid  of  liability, 
ii.  418 

MORTGAGEE 

should  give  mortgagor's  tenant  notice  of  mortgage,  i.  164 
to  what  rent  entitled,  i.  164. 171 

effect  of  notice  by,  to  ienant  of  mortgagor  after  mortgage,  i.  165 
whether  relation  of  landlord  and  tenant  created  by  payment  by  mort- 
gagor's tenant,  with  lus  authority,  to,  i.  169-70 
effect  of  lease  by,  alone,  i.  173 
should  concur  with  mortgagor  in  leasing,  i.  173 
demise  by,  to  mortgagor  wul  not  suspend  condition,  i.  175 
may  enforce  specific  performance  of  covenant  for  renewal,  i.  751 
effect  of  renewal  by,  m  his  own  name,  i.  764.  769 
not  compellable  to  join  in  surrender  for  obtaining  renewal,  i.  789 

MORTGAGOR, 

lease  by,  after  redemption  operates  by  estoppel,  i.  53.  164. 174 

assignee  of,  bound  by,  i.  58 
right  of  tenant  of,  as  against  mort^^agee,  i.  164-5. 169 
nature  of  estate  of,  in  possession,  1. 164 
power  to  make  leases,  i.  164 
should  concur  with  mortgagee  in  leasing,  i.  173.  613 
cannot  enforce  specific  penormance  of  contract  to  take  lease,  without 

redeeming,  or  obtaining  mortgagor's  concurrence^  i.  174 
demise  by  mor^ia^ee  to,  wifi  not  suspend  condition,  i.  175 
covenant  entered  mto  with,  will  not  run  with  land,  ii.  415 
effect  of  renewal  by,  in  his  own  name,  i.  764 

MORTGAGOR  AND  MORTGAGEE, 
effect  of  lease  by,  i.  173 
usual  mode  of  leasing  by,  i.  173 
who  entitled  to  rent,  i.  173 

mode  of  reservation,  i.  174 
lessee's  covenants,  with  whom  entered  into,  i.  174 
demise  by  mortgagee  to  mortgagor  will  not  suspend  condition,  i.  175 
lease  by  mortgagor  to  mortgagee  not  void  in  equity,  though  regarded 
with  jealousy,  i.  566 
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MORTMAIN, 

where  property  in,  lease  does  not  require  enrolment,  i.  184 
corporations  in  general  may  take  leases  not  contrary  to  statutes  of, 

i.541 
what  term  within,  i.  541 
lease  of  tithes  to  Jesas  College  for  twenty-one  years,  not,  i.  542 

MOUNCKEN  BARN, 
lease  of,  i.  282 

MUNICIPAL  CORPORATIONS. 

powers  of  leasing  of,  at  common  law,  i.  312 

restraints  imposed  on,  by  5  &  6  WiU.  4.  c.  76.  i.  312 

where  nnder  covenant  or  custom  to  renew,  i.  314 

power  0^  to  grant  building  leases,  i.  315 

reddendum  to,  i.  316 

deprived  of  management  of  estates  as  trustees  for  charities,  i.  365 

administration  now  vested  in  Court  of  Chancery,  i.  366 

difficulties  as  to  l^gal  estate,  i.  366 

NATURALIZATION. 

naturalized  aliens  may  be  lessees,  i.  534 

NEGATIVE. 

distinction  between  particular  power  affirmative,  and  general  power 
restrained  by  a  negative,  i.  75.  247.  426 

«  NEGLECT." 

signification  of  word,  ii.  310 

"  NET  RENT." 

signification  of,  ii.  173 

NEWGATE  MARKET. 

leases  of  ground  for,  L  283 

NIL  DEBET, 

on  plea  of,  lessee  cannot  give  in  evidence  that  lessor  had  nothing  in 
tenements,  i.  63 

NIL  HABUIT  IN  TENEMENTIS 

cannot  be  pleaded  by  lessee,  i.  63 

nor  a  special  plea  which  amounts  to,  i.  63 
examples,  l  63 
plaintiff  need  not  reply  estoppel ;  but  may  demur  ^nerally,  i.  64 
by  replying  habuiU,  Sfe,^  he  waives  estoppel,  and  jury  may  find  truth, 
i.  64 

NOMINEE, 

lease  to  such  person  as  another  shall  name,  void,  i.  528 

NON  EST  FACTUM, 

present  effect  of  plea  of,  i.  37.  45.  n.  (^),  47  < 

NON-RESIDENCE 

of  ecclesiastical  corxK>Tation  on  living,  effisct  of,  on  lease,  i.  309 

NORFOLK. 

lessor  usually  undertakes  to  repair  in,  ii.  183 

NOTICE. 

mortgagee  should  give  notice  of  mortgage  to  mortgagor's  tenant,  L  164 

until,  tenant  may  pay  rent  to  morteagor,  i.  164. 165 

effect  of,  by  mortgagee  to  tenantof  mortgagor  after  mortgage,  i.  165 
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NOTICE— (0OfKffi«0(Q. 

purchaser  of  underlease  has  not  notice  of  all  cirenmstances  of  lessor^s 

title,  i.  362 
not  necessanr  to  determine  lease  for  a  year  certain,  i.  657 
purchaser  oi  reversion  with  notice  of  covenant  to  renew,  bound  by  it, 

i.741 
what  amounts  to,  i.  744 

effect  of,  on  assignee  with  regard  to  his  liability  on  covenants,  ii.  418 
as  to  notice  to  determine  lease  before  its  regular  expiration,  ii.  461-2 
of  unregistered  instrument,  effect  of,  ii.  671 
covenant  to  repair  on,  ii.  216.    See  further,  Rbpaib. 

NOTICE  TO  QUIT. 

powers  of  Commissioners  of  Woods  and  Forests,  &c.,  to  give,  i.  198 
not  necessary  on  determination  of  lease  by  effluxion  of  tune,  ii.  517 

NUD UM  PACTUM, 

voluntaiy  agreement  to  renew,  is,  i.  744 

OCCUPATION. 

covenant  for  occupation  of  demised  premises  runs  with  land,  ii  402 

OFFICES, 

ministerial,  may  be  leased,  i.  26 

examples,  i.  26 
grants  of,  belonging  to  Duchy  of  Cornwall,  by  Queen,  as  guardian  of 

Duke,  deteimmable  on  his  majority,  i.  337 

OLD  AGE. 

lease  by  old  man  not  void,  i.  44 
unless  fraudulently  obtained,  i.  44 

OPERATIVE  PART 

of  lease,  ii.  19.    See  Testatum. 

OPERATIVE  WORDS 

in  lease,  ii.  7.  9.  23.  691-2 

«  OR" 

word,  when  construed  amd,  ii  92 

ORDINATION 

for  deacon's  orders,  i.  33,  n.  {nC\ 
priesfls ,  i.  33,  n.  (m) 

OUTLAW, 

lease  by,  before  inquisition,  i.  47 

after  ,  i.  47 

cannot  maintain  ejectment  if  land  granted  in  eiutodiam,  i.  47 

may  be  lessee,  i.  634 

chattel  leases  to,  forfeited  to  Crown,  i.  634 

freehold  leases  to,  not  forfeited  to  Crown  on  outlawry  in  civil  action, 

i.  634 
effect  of  reversal  of  outlawry  as  to  outlaw,  i  636 

as  to  his  assignee,  i.  636 
taking  as  executor,  no  forfeiture,  i.  636 

OUTLAWRY, 

no  determination  of  estate  at  will,  till  seisure,  i.  666 
effect  of,  as  regards  lessee's  liabiUtyj  ii.  363 
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OUTSTANDING  TERM. 

tenant  under  defective  execution  of  power  of  leasing  not  mtrained  in 
equity  from  setting  up,  i<  526 

OVERSEERS.    See  Ghusohwardkns  and  Ovsrsesbs. 

OXFORD, 

leases  of  lands  belonging  to  university  of,  L  282 

PAPISTS, 

former  disabilities  afiecting,  i.  535 
removal  of  disabilities,  i.  536 

PARCELS 

in  leases  by  Crown,  i.  234 

in  a  lease  under  power  of  leasing,  i.  411 

signification  of  usucklfy  or  accukomb^  demised,  i.  411 
copynolds  not  within  a  power  of  leasing  lands,  excepting  demesnes,  i.  423 
dear  description  of,  necessaiy,  ii.  25 
are,  pnmd  facie,  of  kind  mentioned  in  lease,  ii.  26 

but  tenant  may  show  real  nature,  ii.  26 
parish  and  county  should  be  stated,  ii.  27 
accumulated  description  not  advisaole,  i.  27 

general  rule,  ii.  2i8 
examples,  ii.  28 
described  Dy  reference,  ii.  31 

parol  evidence  not  admissible  to  exclude  parcels  from  lease,  ii.  32 
house  includes  garden,  iL  32 
improvements  and  additions,  ii.  32 
use  of  thing,  ii.  32 
abuttals  of,  ii.  35 

omissions  in,  supplied  hy  general  words,  ii.  33 
statement  of,  in  declaration  in  covenant^  ii.  36 
may  be  corrected  or  explained  by  exceptions  and  reservations,  ii.  37. 

See  further,  Excbftions  and  Rssb&vations. 
operation  of  habendum  with  regard  to,  ii  48 

PARISH 

where  parcels  situate  should  be  accurately  stated,  ii,  27 

PARISH  PROPERTY.    See  Chvrchwardxms  and  Ovebsbebs. 

PAROL. 

surrender  cannot  be  effected  bv,  ii.  503 
but  where  accompanied  with  change  of  tenancy,  qwxre,  ii.  503 

PAROL  EVIDENCE 

not  admissible,  at  law,  to  vwy  written  agreement,  i.  640 
nor  in  equity,  where  plaintiff  offeis  it,  i.  641 
but  otherwise  where  offered  by  way  of  defence  to  suit,  i.^646 
and  some  consideration  shown,  i.  646 

PAROL  LEASE, 

early  discountenanced,  ii.  2 

effect  of  Statute  of  Frauds  on,  ii.  2 

may  be  as  special  as  a  written  one,  ii.  4 

whether  within  sect.  75  of  6  Geo.  4.  c.  16,  (Bankrupt  Act),  ii.  450 

PARSON. 

lease  by  infant,  with  confirmation,  valid,  i.  33 

is  a  sole  corporation,  i.  177 

only  granting  party  in  lease  by,  ii.  22 
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PARTIES 

should  be  properljr  detigiuited,  ii.  12 

effect  of  mistakes  in  Qamiiig,  ii.  12 

effect  of  omitting  parties,  deed  being  inter  parieg,  iL  12 

7  &  8  Vict,  c  76 ;  ii.  12 

8  &  9  Vict  c.  106 ;  ii.  12 
8  &  9  Vict.  c.  124  ;  iL  15 

all  piranting  parties  should  execute  lease,  ii  15 
variance  between  declaration  and  deed  fatal,  ii.  15 
effect  of  lease  execated  by  lessee  and  not  by  lessor,  as  to  lessee's  cove- 
nants, ii.  15 

PARTITION 

on  bill  by  tenants  in  common  for,  lessee  neoessaiy  party,  1. 137 

entitled  to  Ms  costs,  L  137 
writ  of,  abolished,  i.  188,  n.  (r) 
caution  against  tenants  for  their  lives  making;,  i.  681 

not  applicable  to  tenants  for  years  determinable  with  lives,  i.  681 

PARTNER. 

effect  of  renewal  by,  in  his  own  name,  L  764 

PART  PERFORMANCE. 

X!ktare  of  agreement  diapensed  with  on  grounds  of,  i.  571 
t  amounts  to,  i.  572 
as  to  money  laid  out  in  lasting  improvements,  i.  572 

for  fancy,  i.  572 
entry  into  premises,  L  575 
acts  preparatoiy  to  agreement,  i.  576 
payment  of  additional  rent,  i.  576 
payment  of  purchase  money,  i.  577 
remainder-man  not  m>und  by  part  pcoformance,  i.  577 
unless  he  encourage  expenditure,  i.  577 
or  acquiesce  in  agreement,  i.  577 
evidence,  i.  578 

PARTY  WALL. 

expense  of  building  not  included  in  covenant  to  pay  taxes,  ii.  172 

PATIENT. 

agreement  between,  and  medical  attendant,  i.  559,  n.  (a) 

PATRON. 

consent  of,  to  leases  by  ecclesiastical  corporation,  under  5  Vict  sess.  2. 

c.  27  '  i.  264 
the  like  under  5  &  6  Vict.  c.  108 ;  i.  279 

PENAL  RENT. 

as  to  reservation  of,  iL  107 
distinguished  from  penalty,  ii.  107-8 

PENALTY 

distinguished  from  penal  rent,  iL  107-8 
for  fraudulent  stamp,  ii.  554 
for  stamping  after  execution  of  lease,  ii.  565 
remission  of,  ii.  555 

PEPPERCORN. 

reservation  of,  ii.  82 
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PERMISSION 

to  enjoy,  words  of,  may  amonnt  to  a  lease,  ii.  23 

PERPETUAL  CURATE. 

whether  within  32  Hen.  8.  c.  28 ;  i.  239 

PERPETUAL  RENEWAL.    See  Rknbwal. 

PERSON. 

operation  of  Habendnm  with  regard  to  the,  ii.  48 

PERSONALTY. 

coyenants  relating  to,  wiU  not  run  with  property,  ii.  413 

PIPE,  CLERK  OF  THE. 
lease  of  office,  i.  26 
office  abolished,  i.  26,  n.  (b) 

PLAN. 

whether  plan,  not  part  of  lease,  can  be  referred  to  in  evidence,  ii.  35 

PLENi  ADMINI8TBA  FIT, 

when  lessee's  ezecntor  may  plead,  ii.  368 

POLL  DEED.    See  Dbbd. 

POOR, 

master  or  guardian  of,  hooses  for  sostentation  or  relief  of,  how  affected 

by  restraining  acts  of  13  Eliz.  c.  10,  and  14  Eliz.,  c.  14;  i.  241 
leases  of  lands  belonging  to  abiding  or  working  houses  for,  i.  283 
as  to  stamp  on  leases  made  under  Poor  Law  Acts,  ii.  663 

See  further,  Churohwarobnb  and  Oysbsbbbs,  Visitors  and  Quar- 
DiANS  OF  Poor. 

POOR  ALLOTMENTS. 

power  to  trustees  to  let  to  industrious  cottagers,  i.  326 

POOR  LAW  COMMISSIONERS. 

power  of,  as  to  leases,  i.  328.  556 

POORrRATE 

not  included  in  covenant  to  pay  taxes  imposed  on  land,  iL  172 

POSSESSION, 

leases  in,  nature  of,  i.  442.  444 

power  to  lease  in,  will  not  anthorise  lease  imfutmro,  i.  445.  464 

existence  of  tenancy  at  will  no  objection  to  lease,  i.  446 
lease  void  at  law  sometimes  supported  in  equity,  i.  446 
'Contract  to  mnt  lease  m/ukurOf  effect  of,  L  447 
concurrent  base,  effect  of,  i.  447 

Habendum  from  future  day,  deed  not  executed  till  after,  effect  of,  i.  450 
JFVofii,  effect  of  word,  in  leases  executed  under  power  to  lease  in  pos- 
session, i.  450 

POSSIBILITY, 

lease  of,  i.  49 

effect  of  8  &  9  Vict  c.  lOd  s.  6;  i.  49 
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POST. 

persons  claiming  in  the,  bonnd  by,  and  may  take  advantage  of^  ettoppel, 
i.  59 

POST  FINES 

abolished;  i.  202,  n.  {p) 

POST  MASTER. 

lease  of  office  of,  i.  25 

POUR  AUTRE  VIE.    SeePunAunM  F«. 

POWER 

vested  in  bankrupt,  and  exerciseable  for  Ms  own  benefit,  may  be  exer- 
cised by  his  assignees,  i.  382 
except  nomination  to  vacant  benefice,  i.  382 
the  like  of  assignees  of  insolvent,  i.  382 

petitioner  for  protection  from  process,  L  383 
remainder-man  may  take  rent,  as  assignee  of  reversion  in  lease  nnder, 
L  522  ;  ii.  99.    See  farther,  Power  of  Leasing. 

POWER  OF  ATTORNEY 

not  capable  of  del^;ation,  i.  392 
lunatic's  lease  under,  void,  i.  37 


POWER  OF  LEASING. 
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leases  under,  i  394 

as  to  nature  and  design  of  power,  i.  394 
cannot  arise  by  implication,  i.  394 

law  rejects  qualification  which  tends  to  destruction  of,  i«  395.  424 
as  to  instrument  creating,  i.  395 
covenant  to  stand  seised,  L  395 
bargain  and  sale,  L  396 
as'to  rules  for  construction  of,  i.  397 
same  at  law  and  in  equity,  i.  398 
decisions  on  ecclesiastical  leases  applicable  to,  i.  398 
as  to  execution  of^  i.  399 

by  what  parties,  and  with  whose  consent,  i.  399 
infant,  i.  399 
feme  covert,  i.  400 
lunatic  and  committee,  i.  403 
trustee  to  preserve  contingent  remainders^  i.  404 
not  capable  of  ddMation,  i.  404 
may  be  created  in  fevor  of  assi^ee  of  estate,  L  404 
consent  re<][uisite  to  execution,  i.  404 
solemnities  attending,  L  404 
time  of  exercising  power,  i.  4XA 
instrument  and  m^e  of  execution,  i.  406 
equitable  or  legal,  i.  408 

specific  performance  may  be  enforced  of  equitable  execu- 
tion, i.  408.    See  further,  SpBcmc  Performance. 
compensation  not  decreed  to  tenant  under  defective  execution 

o(  i.  410 
who  a  witness  to  execution,  i.  411 
as  to  the  parcels,  L  411 

signification  of  tuuaOjf  or  acoustamab^  demited,  i.  411.    See 

further.  Parcels. 
general  power  of  leasing  will  not  authorise  reservation  of 
right  of  sporting,  i.  423 
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POWER  OF  LEASl^O-^coiUinued). 

as  to  the  term  anthoiued  by  power,  i.  424 
distinction  between  particular  ]^wer  affinnatiTe^  and  general 

power  restrained  by  a  negative,  i.  75.  426 
efiFect  of  power  of  leasing  (u  tenant  in  tail  nu^  do,  i.  432 
e£Pect  of  excessive  execution  of  power  of  leasing,  i.  436 
special  power  of  leasing  cannot  be  declared  on  as  a  general 
power,  i.  453.    See  iQso,  Term,  and  Analysis  at  commence- 
ment of  Vol.  I. 
as  to  rent  in  lease  under,  i.  465.    See  Rent,  and  also  Analtbis  at 

commencement  of  Vol.  I. 
as  to  right  of  re-entxy  on  nonpayment  of  rent,  &c.  i.  493.     See 
Rx-XNTRT,  and  also  Analysis    at  commencement  of 
Vol.  I. 
as  to  execution  of  counterpart  by  lessee,  i.  513 
object  of,  i.  513 
evidence  of,  i.  514 

need  not  be  contemporaneous  with  lease,  i.  514 
as  to  exemption  from  punishment  for  waste,  i.  514 
as  to  other  covenants  and  conditions  required,  i.  515 

insertion  of  unusual  covenant  will  vitiate  lease,  i.  515 
where  ueual  and  rtasondble  eopenants  required,  L  516 
where  covenants  awordimg  to  wage  of  oomltry  required, 

i.  516 
where  power  silent,  i.  517 
lease  under,  should  contain  covenant  to  pay  rent,  i.  517 

power  to  grant  building  leases  should  contain 
covenant  to  build,  i.  518 
as  to  e£Pect  of  execution  of  power,  i.  519 

lease  operates  as  an  appointment  of  use,  i.  519 
lessee  takes  from  donor  of  power,  i.  519 
lease  supersedes  estates  in  deed  creating  power,  i.  519 
remainaer-man  in  settlement  may  take  advantage  of  cove- 
nants in  lease  as  srantee  of  reversion,  i.  522  ;  ii.  99 
lease  may  be  in  trust  K>r  grantor,  L  522 
as  to  consequence  of  defective  execution  of,  i.  522 

lease  inoperative  under  power  may  take  effect  out  of  donee's 
estate,  i.  522 
where  derived  under  power  only,  wholly  void  if  contra* 
vening  it,  L  522 
effect  of  contract  for  a  lease  not  authorised  by  power,  with 

notice,  L  523 
lease  if  void,  not  confirmable  by  remainder-man,  i.  523 
but  appointee  may  become  tenant  from  year  to  year,  i.  524 
remainder-man  may,  under  circumstances,  be  bound  in 
equity,  i.  524 
so  may  purchaser  from  him,  i.  525 
acts  of  one  remainder-man  cannot  affect  another,  i.  525 
tenant  under  defective  execution  of,  not  restrained  in  equity 
from  setting  up  outstanding  term,  i.  525 
excessive  leases  by  trustees,  with  limited  power,  though  good  at  law, 

void  in  eauity,  i.  525 
as  to  extinguisnment  and  suspension  of  power  of  leasing,  i  525 
effect  of  alienation  where  power  appendant,  i.  525 

in  gross,  i.  525 
surrender,  i.  526 
lease  out  of  donee's  estate,  i.  526 
marriage  by  feme  sole,  donee,  i.  527 
codicil  on  power  in  will,  i.  527 
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PREBENDARIES, 

within  enabling  itatnte  of  32  Hen.  a  e.  88 ;  L  239 
now  styled  Ckmn9,  i.  643,  n.  (I) 

PRECENTORS, 

within  enabling  statate  of  32  Hen.  a  c.  26 ;  L  239 

PRE-EMPTION, 

covenant  to  give  lessee  right  of,  does  not  run  with  land,  ii.  409 

PREMISES. 

operation  of  Habendum  with  regard  to  premises  of  lease,  iL  77 

PREPARATION 

of  lease,  by  whom  and  at  whose  expense,  iL  539-40 

PRESUMPTION 

of  liyery  of  seisin,  i.  694 

of  deaw  of  cestni  que  vie,  nnder  19  Car.  2.  c.  6 ;  i.  694 

no  legal  presumption  as  to  particular  time  of  death,  i.  695 

PRINCIPAL, 

lease  by.  to  agent  or  steward,  i.  559 
thougn  go<xl  at  law,  viewed  with  jealousy  in  equity,  i.  559.    See 


gn  gooa 
further, 


AoBzrr. 


PRINTER, 

lease  of  office  of,  i.  25 

PRIVIES, 

in  estate  bound  by  estoppel,  i.  58 

examples,  i.  58 
in  law,  bound  by  estoppel,  i.  59 
as  lord  by  escheat,  i.  59 
tenant  by  curtesy^  i.  59 
tenant  in  dower,  i.  59 
persons  coming  in  by  act  of  law,  i.  59 

PRIVILEGE, 

distinguished  from  reservation,  ii  41 

PRIVITY. 

no  privity  between  original  lessor  and  underlessee,  i.  102 

different  kinds  of,  ii.  351 

efiect  of  assignment  on,  ii.  351 

necessary,  to  make  covenant  run  with  land,  ii.  414 

PRODUCTION 

of  lease  and  counterpart,  ii.  541-2-3 
where  lease  assigned  by  way  of  mertgage,  ii.  543 
by  lessee  paying  increased  rent,  undw  Munieipal  Corporations  Act, 

i.  317  ;  ii.  543 
where  one  of  two  parts  lost,  ii.  544 
of  agreement  for  a  lease,  ii.  544.    See  fiirther,  Covxif  Airr,  and  Trrus. 

PROFERT 

of  lease,  production  of  counterpart  no  variance^  ii  356 

PROPERTY-TAX. 

effect  of  act  relating  to,  ii.  178.    See  further,  Taxss. 
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PUMP, 

effect  of  lease  of  use  of,  ii.  32 

PUR  AUTRE  VIE, 

lease^  does  not  confer  inheritance,  i.  688 
heir  takes  as  special  occupant,  1.  688 

granted  to 
devise  of,  i.  689 


may  be  granted  to  executors,  i.  688 


PURPRESTURES.    See  Enoroaohmsnto. 

"  QUARTER," 

of  com,  signification  of,  in  Reddendum,  ii.  101 

QUASI  TENANT  IN  TAIL. 

effect  of  renewal  obtained  by,  i.  769 

QUEEN  (THE}. 

powers  of,  orer  Duchy  lands,  as  guardian  of  Duke  of  Cornwall,  i.  336-7. 
See  also  Crown. 

QUEEN  CONSORT 

may  dispose  of  property  as  feme  sole,  at  common  law,  i.  332 
powers  of,  under  39  &  40  Geo.  3.  c.  88;  i.  333 
restrictions  on  right,  i.  333 

QUEEN'S  BENCH,  MARSHAL  OF. 
lease  of  office,  i.  26 

QUEEN'S  CORONER  AND  ATTORNEY, 
lease  of  office,  i.  26,  n.  (d) 

QUEEN'S  PRISON,  KEEPER  OF. 
lease  of  office,  i.  26,  n.  (x) 

QUEEN'S  REMEMBRANCER  IN  EXCHEQUER, 
lease  of  office,  i.  26 

QUIA  EMP TORES. 

statute  of,  ii.  427 

QUIET  ENJOYMENT. 

covenant  for,  implied  on  word  demise,  ii.  9.  166.  286 
not  on  word  ffrant.  when,  ii.  9 

not  a  coyenant  by  lessor  to  rebuild  in  case  of  fire,  ii.  121 
nor  to  repair,  ii.  183 

impHcation  restrained  by  particular  express  coyenant,  ii.  286 
adyanta^  of  express  over  implied  covenant,  ii.  286 
no  imphed  covenant  on  equitable  estate,  ii.  287 

or  lease  of  chattels,  ii  287 
object  of  covenant,  ii.  288 
what  intended  hj  term,  iL  288 

general  and  qualified  covenants  for,  distinguished,  ii.  291 
whole  instrument  to  be  inspected  to  ascerUdn  true  eonstruciion,  iL  292 
grammatical  sense,  when  ascertainable,  to  prevail,  ii.  293 
whether  words  of  qualification  in  precedinj^  covenant  be  applicable  to 

subsequent  covenant  in  general  tenns,  iL  294 
whether  words  of  qualification  in  subsequent  covenant  be  i^plicable  to 
preceding  covenant  in  general  terms,  ii.  303 
summary,  ii.  308 
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who  said  to  claim  under  coyenantor,  ii.  309 
lessor's  widow  in  respect  of  dower^  ii.  309 

mother,  ii.  309 
collector  of  land  tax,  ii.  309 
surrenderee,  ii.  309 
remainder-man,  ii.  309 
signification  of  word  (tOs^  ii.  310 

means,  ii.  310 
neglect  or  defa/idty  ii.  310 
covenant  for,  extends,  generally,  against  lawful  intermptions  onlr, 
U.  312 
accidental  trespass  no  breach,  ii.  314 

where  covenant  is  against  acts  of  party  specially  named^  ii.  314 
what  necessary  in  assigning  a  breach  of,  li.  315 
covenant  for,  runs  with  land,  ii.  402 

QUIT. 

tenant  under  written  agreement  may  quit,  if  premises  unwholesome, 

ii.l83 
lessee  cannot  quit  premises  on  account  of  lessor's  neglect  to  repair, 

ii.  220 
notice  to.    See  Nottcb  to  Quit. 

QUIT  RENT. 

not  within  apportionment  act  of  11  Geo.  2.  c.  19  ;  ii.  142 

QUORUM 

of  Commisrioners  of  Woods  and  Forests,  &c.,  i.  188 
of  Council  of  Duke  of  Cornwall,  i.  342 

RACK  RENT, 

leases  at,  not  within  registry  acts,  ii.  570 

RAILWAYS, 

power  to  lease  royal  forests  for,  i.  192 
form  of  lease,  L 196 

RECEIPT 

for  consideration,  ii.  19 

RECEIVER 

of  infant's  estate,  lease  by,  i.  36 

powers  of,  over  lunatic's  estate,  under  8  &  9  Vict  c.  100 ;  i.  43 
of  Crown  rents  authorised  to  distrain,  i.  195 
mav  lease  under  direction  of  court,  i.  389 
and  distrain  in  his  own  name,  i.  389 
must  obtain  best  terms,  i.  389 

present  practice  in  orders  directing  appointment  of,  i.  389 

when  estates  lie  in  India,  i.  390 

owner  in  possession  of  part^  L  390 
cannot  turn  out  tenants  nor  raise  rents  on  dignt  grounds,  i.  390 

RECITAL. 

law  rejects  false  recital  which  makes  a  contradiction,  i.  54 
as  to,  m  Crown  leases,  i.  231 

what  necessary,  i.  232 
difPerence  between  Crown  being  deceived  in  grant|  and  mistaken  in 

information,  i.  233 
peiBolty  for  lake  recital  in  renewed  lease  by  eoclesiaatical  eoiporation, 

i.252 
of  power  of  leasing  not  necessary  to  exercise  of  it,  i.  407 
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when  Qsoal  in  lease,  ii.  17 

underlease,  ii.  26 
effect  of  error  in,  as  to  commencement  of  lease,  ii.  63.  69 
of  sorrander  haying  been  made  wiU  not  amonnt  to  one,  ii.  508 

RECOGNIZANCE  IN  NATURE  OF  STATUTE  STAPLE,  TENANT  BY, 
dnzation  of  lease  by,  i.  122 

RECORD, 

estate  taken  by  matter  of,  binds  by  estoppel  for  ever,  i.  63 

RECOVERY. 

act  for  abolition  of,  i.  68 

feigned,  e£Pect  of,  on  lessee's  term,  i.  3 

abolished  in  effect  by  21  Hen.  8 ;  i.  5 

REDDENDUM, 

in  leases  under  powers,  words  of  power  should  not  be  adopted  in, 
i.  491 
sUyer  cannot  be  substituted  for  gold,  i.  492 
best  form  of,  in  lease  under  power,  i.  492 
not  essential  to  lease,  ii.  82 
rarely  omitted,  ii.  82 
ordinary  words  of.  ii.  82.  86 

rent  distinguiRhable  from  annual  sum  in  gross,  i.  82-3 
out  of  what  property  rent  issues,  ii.  80.    See  further.  Rent. 
form  of,  ii.  8i3 

effect  of  word  Redd&ndum,  ii.  87 
as  to  party  to  have  rent,  and  duration  of  payment,  ii.  88 
where  general  daring  term,  rent  follows  revernon,  ii.  88 

best  mode  of  reservation,  ii.  88 
effect  of  reservation  to  lessor  particularly,  without  more,  ii.  89 

and  his  assigns,  ii.  90 
or  his  heirs,  ii.  90 
by  tenant  in  fee,  to  him  and  his  executors,  ii.  91 
for  yean,  to  him  and  his  heirs,  ii.  91 
in  lease  bv  tenant  for  life  and  remamder-man,  ii.  91 
efficacy  of  words  during  the  term,  ii.  91 

rent  reserved  to  lessor  and  his  heirs  may  go  to  lord  by  escheat,  ii.  95 

devisee  of  reversion  on  prolongation  by  wUl  of  lessee's 
term,  ii.  95 
on  lease  by  husband,  termor  in  right  of  wife,  ii.  96 
administottor,  ii.  96 
joint  tenants,  rent  to  one,  ii.  96 
as  to  reservation  of  rent  to  a  stranger,  ii.  96 
by  a  subject,  ii.  96 
by  the  crown,  ii.  96 
effect  of  estoppel,  ii.  98 
effect  of  8  &  9  Vict.  c.  106 ;  ii.  98 
in  leases  under  powers,  ii.  99 

remainder-man  entitled  as  assignee  of  reversion,  ii.  99 
usually  prescribes  place  of  payment  of  rent,  ii.  100 
may  lie  m  money,  or  money's  worth,  ii.  100 
part  of  profits  demised  cannot  be  reserved,  ii.  101.     /See  further, 

Rbmt. 
distinct  reversions  not  created  by  distinct  Reddendums,  ii.  105 
effect  of,  as  to  general  condition  for  re-entry,  ii.  105 
in  alternative,  li.  106 
of  penal  rent,  ii.  107 

VOL.  II.  L  L  L 
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uBoally  states  time  of  payment  of  rent,  ii.  111.    See  farther,  Rbnt. 

accorcung  to  new  or  old  s^le,  ii.  113 

shoald  express  period  of  first  payment,  ii.  114 

terms  of,  will  be  marshalled  to  cany  out  intention,  ii.  114 

should  contain,  if  requisite,  an  exception  in  case  of  fire,  ii.  119. 

See  farther.  Rent. 
roles  for  construction  of,  ii.  126 

RE-DEMISE 

.   by  lessee  to  lessor,  effect  of,  as  to  rent,  ii.  134 
when  a  surrender  by  operation  of  law,  ii.  505 

RE-ENTRY, 

lease  of  crown  land  to  contain  proviso  for,  i.  194.  235 
where  subject  put  to  entry,  Grown  has  inquisition  of  office,  i.  S36 
as  to  right  of,  on  non-payment  of  rent,  &c.,  in  leases  under  powen, 
i.  493 
period  of  indulgence  not  to  be  extended,  1^493 

may  be  abridged,  i.  494 
may  be  allowed  where  power  is  silent,  i.  495 
limit  of  period,  i.  505 
effect  of  right  of,  being  made  dependent  in  lease  on  inaufficienqr  of 

distress,  i.  506 
effect  of  right  of^  being  made  dependent  in  lease  on  rent  betn^  lawfuify 

demanded,  i.  511 
if  agreement  provide  that  lease  shall  contain  proviso  for,  lessee  may  be 

ejected  for  conduct  which  would  amount  to  breach,  i.  612 
right  of,  into  several  houses  for  breaches  committed  in  respect  of  one, 

effect  on  title,  i  626 
general  condition  for,  not  affected  by  distinct  reservations,  ii.  105 
distinct  rights  of,  may  be  reserved  in  respect  of  distinct  premises,  ii.  105 
right  of,  is  destroye<(  as  to  a  subject,  by  severance  of  reversion,  ii.  130 
not  as  to  Crown,  ii.  130 
proviso  for,  ii.  317 
how  reserved,  ii.  317 

assignee  of  reversion  may  take  advantage  of,  ii.  317 
stranger  cannot  take  advantage  of,  at  common  law,  ii.  318 
effect  of  8  &  9  Vict.  c.  106  ;  ii.  318 

ri^ht  of,  now  disposable  of  by  deed,  ii.  318 
proviso  for,  by  lessor  on  non>payment  of  rent,  &c.,  ii.  318 
one  of  two  coparceners,  ii.  319 
corporation,  ii.  319 
bdfiff  of,  ii.  319 
construction  of,  ii.  319 

examples,  ii.  320 
should  extend  to  acts  of  omission,  as  well  as  commission,  ii.  322 
where  dependent  on  previous  notice,  ii.  323 
whether  the  clause  amounts  to  a  condition  or  covenant,  ii.  324 
effect  of,  when  contained  in  reversionary  lease,  ii.  327 
in  mining  lease,  on  works  ceasing  for  two  years,  ii.  327 
distinction  between  proviso  that  lease  shaU  be  void,  and  proviso  for 

re-enUy  abolished,  ii.  327 
never  applicable  to  freehold  leases  at  common  law,  ii.  330 
ejectment  maintainable  under,  without  entry,  ii.  331 
lessee  holding  over  cannot  be  ejected  without  demand  of  possession, 

ii.  331 
right  of,  continues  notwithstanding  dispossession  of  lessee,  ii.  331 
lessor  entiUed  to  emblements,  ii.  331 
distinction  between  entire  conditions  and  distinct  conditions,  ii.  332 
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condition  not  apportionable  by  act  of  parties,  ii.  332 

right  of,  defeated  by  ^fect  of  act  of  parliament,  ii.  333 

where  demand  of  rent  necenaiy,  ii.  333.    See  farther,  Dsmam d. 

impolicy  of  making  right  of,  dependent  on  inanfficiency  of  distrefls, 

ii.  342 
proviso  for,  to  sopeisede  action  of  ejectment,  ii.  345.  617 
by  lessor  on  expiration  of  lease,  ii.  617 

may  be  by  force,  if  expressly  authorised  by  lease,  li.  346.  617 
trespass  not  maintainable  by  lessor  till,  ii.  618 

REFERENCE. 

parcels  described  by,  iL  31 

REQINA.    /S^  Crown. 

REGISTRAR  OF  POLICIES  IN  LONDON, 
lease  of  office,  i.  26 

REGISTRATION 

of  leases,  effect  of,  ii.  669.  671 

exceptions,  ii  670 
of  assignment,  ii.  671 
memorial  most  be  in  writing  on  vellum  or  parchment,  ii.  672 

contents  of,  ii.  673 

stamp  duty  on,  ii.  676 

RELEASE, 

by  way  of  enlaigement,  not  supported  by  inUreite  termini,  i.  22 

«  REMAINDER" 

word,  when  signifying  reversion^  i.  461 

an  impediment  to  a  surrender,  ii.  604 

whether  prior  term  of  years  may  mexge  in,  ii.  616 

REMAINDERrMAN. 
lease  by,  i.  49.  61 

effect  of  8  &  9  Vict.  c.  106,  s.  6 ;  i.  49.  61 

by  recognizinff  lessee  of  tenant  for  life,  ma^  create  new  tenancy,  i.  96 
may  confirm  during  life  of  tenant  for  life,  i.  96 
effect  of  lease  by,  m  concurrence  with  tenant  for  life,  i.  100 

Joint  demise,  now  declared  on,  L  101 
eroct  of  lease  by  husband  and  wife,  he  being  tenant  for  life  with  re- 
mainder to  her,  i.  101 
acts  of  one,  cannot  preclude  successor,  i.  626 

REMEMBRANCER  IN  EXCHEQUER,  QUEEN'S, 
lease  of  office,  i.  26 

RENEWAL 

of  lunatic's  lease,  in  whose  name  to  be  taken,  i.  43 
restraint  on,  by  ecclesiastical  corporations,  by  6  WilL  4  c.  20  ;  i.  261 
lease  by  trustees  of  charity  with  covenant  loi  peipetual  renewal,  not 
sustainable,  i.  360 
but  sustained  for  nine  renewals  where  improvements  made  by 
lessee,  L  362 
effect  of  covenant  for,  by  executor  or  administrator,  i.  369 

contained  in  lease  under  power,  L  438 
of  leases  to  infants,  i.  629 

femes  coverts,  i.  631 
nature  of  tenant  right  of,  i.  703 
express  contract  for,  i.  706 

L  L  L  2 
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as  to  renewal  being  optional  or  compulsory,  i.  706 
as  to  quantity  of  interest  contracted  for,  i.  707 
perpetual  renewals  not  £avored  in  England,  i.  707 

supported  on  evidence  of  intention,  i.  708 
effect  of  words  .^ymh  time  to  time,  L  712 
<md  90  toties  quoHeSy  i.  712 
under  the  same  rent  and  eoeenante,  i.  713 
in  the  sameform,  i.  724 
as  to  the  acts  of  the  parties  being  reoeived  in  evidence  in  aid  of 

oonstmction,  i.  725 
as  to  the  liabilities  at  law  of  lessor  and  persons  claiming  throngh 
him,  i.  731 
executors  and  administrators,  L  731 
assignees,  i.  731 

effect  of  covenant  to  endeavour  to  procure  renewal,  i.  732 
as  to  rights  at  law  of  lessee,  and  persons  claiming  throu^  him,  L  733 

executors  and  administrators,  i.  733 
as  to  liabilities  in  equity  of  lessor,  and  persons  claiming  through  him : 
specific  performance,  i.  735 
as  to  in&nt,  i.  736 
feme  covert»  i.  736 
idiot,  i.  736 
lunatic,  i.  736 

person  of  unsound  mind,  i.  736 
person  out  of  jurisdiction  of  court,  i.  736 
lessor's  heir,  i.  740 

executors  and  administrators,  i.  740 
issue  in  tail,  i.  741 
volunteer,  L  741 
assignee,  i.  741 
jointress,  i.  742 
stranger,  i.  744 
as  to  rights  in  equity  of  lessee,  and  persons  claiming  through  him : 
specific  performance,  i.  747 
party  guilty  of  breach  of  agreement,  i.  747 

firsad,  i.  747 
as  to  in&nt,  i.  748 

feme  covert,  i.  748 
idiot,  i.  748 
lunatic,  i.  748 

person  of  unsonnd  mind,  i.  748 
trustees,  i.  751 
executors,  L  751 
mortgagees^  i.  751 
tenant  for  Uie,  L  751 
yiardians,  i.  751 
as  to  relief  in  equity  against  tenants  laches  in  applying  for  renewal, 

kind  of  notice  required,  i.  759 
effect  of  ignorance,  i.  759 
accident,  i.  759 
waiver  of  forfeiture,  i.  762 
as  to  trusts  being  grafts  on  renewed  term,  i.  762 
trustee  renewing  in  his  own  name,  i.  76^ 

where  trust  and  other  lands  included  in  renewal,  L  763 
executor  renewing,  i.  763 
mortgagee,  i.  763 
partner,  i.  764 

one  of  several  jointly  interested,  i.  764 
stranger  by  suppressio  veri,  or  suggetth  faltij  i.  765 
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underlooBCo,  i.  766 

tenant  for  life,  i.  766-7 

husband,  in  right  of  wife,  i.  767 

legatee  of  reveiHionaiy  interest,  i.  767 

tenant  for  life  authorised  to  renew  for  his  own  exclasive  benefit, 

i.  769 
quasi  tenant  in  tail^  i  769 
purchaser  with  notice,  i.  769 
mortgi^ee  with  notice,  i.  769 
as  to  obli^tion  of  tenant  for  life  to  mew,  i.  770 

lepl  and  equitable  tenant  for  life  diatingaished,  i.  770 
where  dixectsd  by  settlement  to  keep  lease  alive,  i.  771 
as  to  fines  for  renewals,  and  contributions,  i.  774 
as  to  parties  claiminy  under  the  settlement,  i.  774 
where  tenant  fur  life  not  bound  by  settlement  to  renew,  i.  774 

bound  by  settlement  to  renew,  i.  774 
where  fdnd  provided,  and  where  not,  L  774,  tt  mq. 
effect  of  advance  of  money  for  renewal,  i.  775. 782 
principle  of  <^culating  amount  of  contribution,  i.  778 

advantaces  of  life  insurances,  i.  779 
who  entitled  to  rents  applicable  to  renewal,   where  renewal 

impossible,  i.  781 
tenant  ror  life  renewing  out  of  rents  entitled  to  fines  for  underleases, 
i.78S 
as  to  parties  claiming  derivatively  as  underlessees,  i.  782 
as  to  surrender  of  existing  interests  as  a  preliminary  step  to  renewal, 
i787 
effect  of  4  Geo.  2.  c.  28;  i.  787 

39  &  40  Geo.  3.  c.  41 ;  i.  787 
mortgi^ee  not  compelled  to  join  in,  i.  789 
covenant  for,  runs  with  land,  ii.  402 

RENT, 

not  necessary  to  lease,  i.  9 

reservation  of,  usual,  i.  9 

not  strictly  reservable  out  of  incorporeal  hereditaments,  i.  27 

distress  not  warranted,  i.  27 
acceptance  of,  confirmation  of  voidable  lease,  i.  32 
accustomable,  to  be  reserved  in  lease  by  tenant  in  tail  under  32  Hen.  8. 
c.  28  ;  i.  77 

when  lease  granted  by  coparceners,  tenants  in  tail,  i.  76 

must  be  reserved  dunng  the  whole  term^  i.  79 

casual  services,  as  heriots,  not  rent  within  32  Hen.  8.  c.  28  ;  i.  80 

nor  running  of  a  colt,  i.  81.    See  further,  Tail,  Tinamt  im. 

reservation  of,  on  lease  by  joint  tenants,  i.  126 

psjrment  to  one  is  payment  to  all,  i.  127 
reservation  of,  on  lease  oy  one  of  several  joint  tenants  for  lives,  i.  129 

who  entitled  to,  when  joint  tenants  in  fee  sever  before  lease,  L  130 
reservation  of,  on  lease  by  tenants  in  common,  i.  132 

usual  practice,  i.  136 

payment  of,  to  one  of  several  tenants  in  common,  efiSsct  of,  i.  136 
reservation  of,  on  lease  by  coparoMien,  i.  137 

coparceners  cannot  sever  in  avowry  for,  1. 137 

what  Amount  may  be  reserved  en  lease  by  one  of  two  coparceners  in 
tail,  i.  138 
reservation  of,  in  lease  by  baron  and  feme,  under  32  Hen.  8.  c.  28 ; 

i.  156 
what,  payable  hy  lessee  of  mortgagor  to  mortm^ee,  i.  164.  171 
mode  of  reservation  on  lease  by  mortgagor  and  mortgagee,  i.  174 
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on  Crown  leaaeB,  i.  192 

for  bnilding,  i.  193 
of  mines,  £c.,  L  194 
of  tolls,  markets,  Ac.,  i.  194 
of  encroachments  on  wyBl  forests,  i.  194 
how  reserved,  L  194.  235 
interest  payable  on  arrears,  i.  195 
composition  for  arrears,  i.  195 

demand  of,  not  necessanr  for  Crown  to  take  advantage  <^  forfeiture 
for  non-payment  otA,  237 
tinless  land  parcel  of  Duchy  of  Lancaster,  i.  237 
land-tax  redeemed  by  ecclesiastical  ooipoiation  to  be  reserved  in  cor- 
poration lease,  i.  282 
mode  of  reserving,  in  lease  by  municipal  corporations,  i.  316 
signification  of  wual  or  aeeuttomed,  when  applied  to,  i.  414  465 
in  lease  under  power,  i.  465 
signification  of  ancient  and  aecmtomabley  i.  465 

examples,  L  466,  eC  9eq. 
more  than  ancient  rent  may  be  reserved,  i.  466 
lease  reserving  less,  not  good  by  lessee's  consenting  to  pay  ancient 

rent,  i.  469 
in  lease  under  power  requiring  accustomed  rent,  must  be  reserved 

out  of  identical  lands,  i.  469 
lease  though  void  as  to  lands  under  power  may  be  good  as  to  other 

lands  in  lease,  i.  470 
where  reservations  distinct,  i.  471 
part  of  lands  formerly  let  jointiy  may  be  let  separately  at  rateable 

rent,  i.  471 
advisable  to  authorise  leases  hi  pro  ratd  rents,  i.  472 
where  ancient  and  accustomed  rent  required,  reference  should  be 

made  to  former  leases,  i  472 
and  rent  should  be  reserved  on  usual  days,  i.  472 
fraction  of,  for  broken  quarter,  L  475 
power  to  take  fines,  i.  479 
under  power  to  lease  at  yearly  rent,  reservation  may  be  half-yearly 

or  quarterly,  i.  480 
efiect  of  departure  from  accustomed  da3rs  of  payment,  i.  480 
substitution  of  half-yearly  for  quarterly  payments^  i.  481 
effect  of  4  Will.  4.  c.  22;  i.  482 
begt  rent,  siffnification  of,  i.  483 

what  is,  IS  a  (juestion  for  a  jury,  i.  482 
effect  of  provision  enabling  lessee  to  deduct  from  rent  expense  of 

repairs,  i.484 
effect  of  ssuccesive  leases  under  one  bargain,  where  insufficient  rent, 

i.484 
covenant  by  lessee  to  expend  money  in  improvements  not  in  itself 
objectionable,  i.  486 
otherwise  if  colourable  merely,  i.  486 
effect  of  covenant  by  lessee  to  maintain  lessor's  children,  i.  487 
reservation  of  rent  for  antecedent  occupation,  good,  L  488 
effect  of  pavment  of  rent  in  advance,  i.  488 

twng  fines  to  provide  for  future  renewals,  L  488 
absence  of  covenant  to  pay  rent  will  vitiate  lease,  i.  489 
amount  of  rent  reserved  must  be  certain  or  reducible  to  certainty, 

i.490 
words  of  power  should  not  be  adopted  in  reddendum,  i.  491 
under  power  to  lease  at  such  rent  as  donee  may  think  fit,  nominal 
rent  may  be  reserved,  i.  492 
6r  no  rent,  i.  492 
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silver  cannot  be  sabsUtnted  for  gold  in  reservation,  i.  492 

mere  variation  in  terms  not  objectionable,  i.  492 

various  modes  of  reservation  with  reference  to  reversioner,  i.  492 

best  mode,  i.  492 

lease  nnder  power  should  contain  covenant  to  pay,  i.  517 
lessor  determining  tenancy-at-will  in  middle  of  quarter  will  lose  rent 

for  that  C[uarter,  i.  654 
lessee  determming  it  must  pay,  i.  655 
distinguished  from  annual  sum  in  gross,  ii.  82-3 
generally  issues  out  of  all  premises  demised,  ii.  85 

controlled  by  circumstances  of  lease,  ii.  85 
examples,  ii.  85 

controlled  by  language  of  lease,  ii.  86 
payment  of,  to  a  third  party,  without  lessor's  authority,  no  discharge, 
ii.  100 

unless  payment  compulsory,  ii.  100 
plea  of  satinaction  by  distress  no  answer  to  action  of  covenant,  ii.  100 
place  is  generally  appointed  for  payment  of,  ii.  100 
payable  on  demuea  premises,  by  law,  ii  100 

except  in  case  of  Crown,  ii.  100 
amount  and  kind  of,  ii.  100 

usually  specified,  ii.  101 

may  l>e  ascertained  by  words  of  reference,  ii.  101 

must  be  certain  or  reducible  to  certainty,  ii.  101 

deduction  from,  where  allowed,  ii.  102 
distinct  rents  may  be  reserved  for  distinct  parcels,  ii.  104 

different  periods  of  term,  ii.  104 

distinct  reversions  not  thereby  created,  ii.  105 

effect  of,  as  to  general  condition  for  re-entry,  iL  105 
amount  of,  not  increased  by  distribution  of  reversion,  ii.  106 
distinction  between  reservation  and  grant  of,  by  tenants  in  common, 

ii.  106 
reserved  at  two  feasts,  payments   by  equal  portions  implied,    ii. 

106. 114 
when  reserved  in  the  alternative,  ii.  106 
as  to  penal  rents,  ii.  107 
as  to  abatement  of,  by  order  of  court,  ii.  110 

in  leases  of  lands  of  lunatics,  &c.,  ii.  110 
time  of  payment  of.  usually  stated  in  habendum,  ii.  Ill 

may  be  fixed  by  nappeniiu;  of  an  event,  ii.  Ill 
presumed  by  law  to  be  payable  at  end  of  each  year,  ii.  Ill 
reservation  of  proportion  on  under-lease,  ii.  112 
each  quarter's  rent  a  distinct  debt  ii.  112 

reserved  payable  quarterly  or  half-yearly  if  required,  effect  of,  ii.  112 

at  two  feasts  without  naming  them,  ii.  113 
half-yearly,  without  naming  days,  ii.  113 
reserved  at  four  feasts  without  saying  yaor^,  iL  113 
first  payment  of,  should  be  en>re»ed,  ii.  114 
where  period  of  indukence  allowed,  ii.  116 

election  belongs  to  lessee,  ii.  116 

effect  of  failure  of  payment  on  first  day,  ii.  116 
assignment  of  reversion,  ii.  117 
times  of  payment  of  rent  issuing  out  of  land,  ii.  119 
payable,  notwithstanding  fire,  imless  provision  to  contrary,  ii.  120 

although  covenant  to  repair  contains  exception  against  fire,  ii.  121. 
See  further.  Fire. 
as  to  suspension  or  extinjpishment  of,  ii.  127.    See  further,  Suspension. 
debt  lies  for  rent  due  before  eviction,  ii.  129 
as  to  apportionment  of,  ii.  130.    See  further,  Apportionment. 
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when  demandable  and  payable  to  save  forfeiture,  ii.  143 

when  strictly  due,  ii.  143 

what  not  a  releave  of,  ii.  147 

retention  of,  for  repairs  ;  condition  (precedent,  ii.  147 

as  to  Statutes  of  Limitation  respecting,  ii.  147.    See  farther,  Limita- 

TioH,  Statutes  of. 
when  payment  of,  relieved  against  in  equity  under  mining  lease,  ii.  151 
when  not  included  in  general  release,  ii.  154 
covenant  to  pay,  ii.  1d2 

seldom  dispensed  with,  ii.  162 

implied,  ceases  on  assignment,  iL  163 

otherwise  on  express  covenant,  ii.  163 
advantage  of  express  covenant,  ii.  163 

runs  with  land,  ii.  163.  402 

runs  with  reversion  by  32  Hen.  8.  c.  34  ;  ii.  164 

cestui  que  trust  of  lease  not  liable  to,  at  law,  ii.  164 
otherwise  in  equity,  ii.  164 

where  lease  granted  for  unlawful  purpose,  ii.  165 

additional  rent  on  event,  ii.  165 

to  be  qualified  where  suspension  in  case  of  fire,  ii.  165 

exception  against  damage  by  fire  in  covenant  to  repair  does  not 
extend  to,  iL  166 

construction  of  cases  in  mining  leases,  ii.  166 
proviso  for  re-entiy  on  non-payment  of,  ii.  333.  See  farther,  Ri-bntry. 
acceptance  or  demand  of,  when  a  waiver  forfeiture  of,  ii.  468 
right  of  re-entiy  may  be  reserved  notwithstanding  acceptance,  ii.  470 

RENT-CHARGE, 

as  to  payment  of,  on  commutation  of  tithes,  iL  181  > 

REPAIR. 

lessor  not  bound  to,  without  contract,  though  he  may  have  insured  and 

received  money,  ii.  166 
exception  against  damage  by  fire  in  covenant  to,  does  not  extend  to 

covenant  for  payment  of  rent,  ii.  166 
covenant  to,  ii.  182 

liability  of  tenant  independently  of  covenant,  ii.  182 
lessor  not  bound  to  repair  without  contract,  ii.  183 

not  bound  under  covenant  for  qaiet  enjoyment,  ii.  183 
lessee  usually  undertakes  to,  ii.  183 
except  in  City  of  London,  ii.  183 

Norfolk,  ii.  183 
Isle  of  Ely,  ii.  183 
covenant  to,  runs  with  land,  ii.  184 

reversion,  ii.  184 
liability  of  equitable  assignee,  ii.  184 

assignee  by  way  of  mortgage,  ii.  184 
depository  of  lease  by  way  of  mortgage,  ii.  184 
equitable  underlessee,  ii.  185 
occupier  under  agreement,  ii.  186 
liability  to  repair  in  case  of  fire,  flood,  &c.,  ii.  186 
excuse  on  ground  of  danger,  ii.  188 
where  trees  demised,  ii.  189 
where  buildings  demised,  ii.  189 
liability  of  tenant  holding  over,  ii.  190 
exception  against  damage  by  fire,  ii.  191 
throws  no  liability  on  lessor,  ii.  192 
^     covenant  to  repair  not  limited  oy  covenant  to  insure,  ii.  192 
landlord's  insurance  no  exoneration  of  lessee,  ii.  194 
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dedaction  from  rent  not  allowed  for  repairs  without  conlract;  ii.  195 
constmction  of  general  covenant,  ii.  196.    See  also  the  ease  of  Paine  v.  ^      ^ 

Haynes,  noticed  in  Table  of  Errata  et Addenda,  prefixed  to  Vol.  I.^    <^^   7/^^-*^^ 

constmction  of  covenant  substantially  to  repair,  ii.  197  a        *^      ^"^^ 

to  put  premises  into  habitable  repair,  ii.  197   ^^^4^/^^^^,<>#tA- 
to  repair  forthwith,  il  197  ^ 

reasonable  use  and  wear  excepted,  ^^V ^^-^^^-'^^ 

external  parts,  ii.  197  /2^A^  y^  ^ ^^ 

what  buildings  included,  ii.  198 
what  amounts  to  a  breach,  ii.  206 
remedy  for  breach,  ii.  209 

no  specific  performance,  ii.  209 

injunction  to  restrain,  ii.  210 

continuing  breach,  ii.  211 

abatement  of  suit,  ii.  211 

damages  for  bnaach,  ii.  212,  aind  see  Vol.  I.,  p.  cxli 
retainer  out  of  rent,  of  amount  exj^ended  in  repairs,  ii.  215 
effect  of  covenant  to  repair  on  notice,  ii.  216 

lessor  must  give  notice  of  intention  to  inspect  state  of  repair,  ii.  219 
lessee  cannot  quit  premises  for  lessor's  neglect  to  repair,  ii.  220 
whether  equity  wiD  relieve  against  forfeiture  occasioned  by  breach  of 

covenant  to  repair,  ii.  485 
or  of  covenant  to  lay  out  a  given  sum  in  repairs,  ii.  488 

REPORT 

to  be  made  by  Conmussioners  of  Woods  and  Forests,  &c.,  respecting 
Crown  lands,  i.  200.  548 

RESERVATION 

of  right  of  sporting  not  authorised  by  general  power  of  leasing,  i.  423 

way,  ii.  39 
distinguished  from  exception,  ii.  40 

a  privilege  or  liberty,  ii.  41 

RESIGNATION 

by  ecclesiastical  corporation,  is  breach  of  contract  to  grant  lease  of 
ecclesiastical  possessions,  i.  310 

RESULTING  TRUST 

of  renewed  term,  i.  770 

REVERSION, 

neeessitv  of,  to  constitute  a  lease,  i.  9 

acquired  by  tenant  from  year  to  year,  by  letting  from  year  to  year,  i.  104 

leases  in,  by  ecclesiastical  corporations,  restrained,  i.  244 

nature  of,  i.  442-3.  450  ;  ii.  59 
leases  of  the,  nature  of,  i.  442.  444 
what  leases  warranted  by  a  power  to  lease  in,  i.  450 
remainder-man  in  settlement  may  take  advantage  of  covenants  in  lease 

executed  under  power,  as  grantees  of,  i.  522 
severance  of,  destroys  right  of  re-entry,  as  to  subject,  ii.  130 

not  as  to  Crown,  ii.  130 
effect  of  assignment  of,  by  lessor,  ii.  3S2 
at  common  law,  ii.  382 
by  statute  of  32  Hen.  8.  c.  34  ;  ii.  383 
whether  privity  of  contract  transferred  by,  ii.  386 
to  whom  it  extends,  ii.  387 
confined  to  leases  by  indenture,  ii.  387 
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does  not  extend  to  coyenants  in  oonTeyanoes  in  fee  or  tail,  ii.  388 

nor  to  collateral  covenants  or  conditiona,  iL  388 

covenanta  running  with  land  run  with  rereraion,  ii.  388 

in  hands  of  Awresfaehu,  ii.  389 

assignee  of  part  of  estate  of  reversicm  is  within  act,  ii.  381 

so  is  assignee  of  reversion  of  part  of  lands,  ii.  392 

so  is  copyholder,  ii.  392 

as  to  execution  creditor,  ii.  393 

assignee  of  husband  and  wife,  ii.  393 
as  to  the  rule  that  grantee  must  have  identical  reversion  under  which 

relation  of  lessor  and  lessee  subsisted,  ii.  393 
effect  of  8  &  9  Vict.  c.  106 ;  ii.  394 

parties  in  the  post  not  within  the  statute  of  32  Hen.  8.'c.  34 ;  ii  396 
but  bargainee  is,  ii.  396 
so  is  devisee  of  reversion,  ii.  397 
so  is  remainder-man  in  a  settlement,  ii.  397 
assignees  of  bankrupts  under  3  &  4  Will.  4.  c.  74 ;  ii.  398 
right  of  action  in  grantee  of  reversion,  not  defeated  by  leasee's  assign- 
ment, ii.  398 
or  death  of  cestui  que  vie,  ii.  398 

REVERSION,  CLAUSE  OF, 

when  introduced  in  leases,  ii.  36 

REVERSIONARY  LEASE, 

nature  of,  i.  442.  444 ;  ii.  59 

by  tenant  in  tail,  restraint  on,  i.  72 

REVERSIONER, 

lease  bv  i*  49  61 

effect  of  8  &  9  Vict  c.  106.  s.  6  ;  i.  49.  61 

heir  of,  bound  by  estoppel,  i.  67 

REVIEW,  COURT  OF, 

jurisdiction  of,  wiUi  regard  to  specific  performance,  i.  632 

REVOCATION  OF  WILL.    See  Will. 

REX.    SeeCBOwv. 

RIGHT  OF  ENTRY.    See  Entry,  Right  of. 

RIGHT  OF  RE-ENTRY.    See  Rb-entry. 

RIGHTS  OF  COMMON 
may  be  leased,  i.  24 

ROLLS, 

estate  vested  in  Crown,  i.  204 

ROLLS,  MASTER  OF  THE.    See  Master  op  the  Rolls. 

ROYAL  FORESTS.    See  Forests. 

SAINT  JOHN  BAPTIST  COLLEGE,  OXFORD, 
lease  of  lands  belonging  to,  i.  283 

SCHEDULE 

stamp,  where  schedule  referred  to,  ii.  660 
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"SCOT," 

effdct  of  word,  ii.  170 


SCOTLAND. 

hereditaiy  land  rerennes  of  Crown  in,  placed  under  management  of 

Crown  revenues  in  England,  i.  205 
acts  of  2  &  3  Will.  4.  c.  112;  i.  204 

3  &  4  Will.  4.  c.  69 ;  i.  206 
sabstitate  for  enrolment  of  leases,  i.  207 

evidence,  i.  207 
disposition  of  interests  of  Crown  as  vitkmu  hmres  in,  i.  207 

the  like  in  cases  of  bastardy,  i.  207 
power  to  Crown  to  grant  site  for  building  churches,  i.  208 

SEAL 

of  corporation,  how  proved,  i.  179 
of  city  of  London  proves  itself,  i.  179 

SERJEANTS'  INN, 

leases  of  chambers  in,  not  within  registration  acts,  ii.  570 

SETTLEMENT, 

power  in  marriage,  to  lease  for  ninety-nine  years  not  usual,  except 

under  particular  ciroumstances,  i.  424 
direction  in  articles  for,  that  settlement  should  contain  all  usual  powers, 
will  not  authorize  power  to  grant  building  leases,  i.  425 

SETTLEMENT,  VOLUNTARY.    See  Voluntary  Skitlbmbnt. 

SEVERANCE 

of  joint-tenancy  for  lives,  impolicy  of,  i.  128 
effect  of  intermarriage  of  joint-tenants,  i.  129 
effect  produced  by  lease  as  to  severance  or  suspension  of  joint-tenancy, 

i.  130 
effect  produced  by  lease  of  one  joint-tenant  to  another,  i.  131 
of  coparoenaiy  not  effected  by  lease  for  life  by  one  coparcener,  i.  138 

SEWER'S.RATE, 

covenant  by  lessee  to  pay,  not  usual,  ii.  161 
is  not  a  parliamentary  tax,  ii.  169 

SHEEP, 

flock  of,  may  be  leased,  i.  26 

SHEEP-WALK 

will  pass  under  word  AppurtaunnceSy  ii.  33 

SHERIFF, 

lease  of  office,  i.  26 

SHERIFF'S  PROFFERS, 

leases  of  revenue  arinng  by,  L  202,  n.  (p)' 

SIGNATURE 

of  agreement  contemplated  bv  Statute  of  Frauds,  i.  566 

not  necessary  to  indenture  of  lease  for  more  than  three  years,  ii.  9 

SIMONY, 

lessees  of  incumbents  guilty  of,  protected,  i.  290 
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SPECIAL  OCCUPANT, 

heir  may  take  as,  under  lease  pur  autre -Tie,  i.  688 
so  may  executor  or  administn^r,  i.  688 

Eroyisions  of  1  Vict  c.  26,  with  reg^urd  to,  i.  690 
ability  of  lessor^s  heir  when  claiming  as,  iL  364 

SPECIFIC  PERFORMANCE, 

bill  for,  wUl  not  lie  agsdnst  feme  coveit^  i.  48 

effect  of  bill  for,  as  apinat  her  separate  estate,  i.  48 

mortgagor  cannot  enforce,  without  redeeming,  or  obtaining  mortgagee's 

concurrence  in  lease,  i.  174 
may  be  enforced  of  agreement  to  execute  power  of  leasing,  i.  408 
remainder-man  neeid  not  be  party  to  bill  for,  filed  by  Imee,  i  408 
intention  to  execute  power  must  be  apparent,  i.  408 

and  agreement  clear,  and  within  Statute  of  Frauds,  i  409 
of  parol  agreement  partly  performed  not  enforced  against  remainder- 
man, i.  409 
unless  remainder-man  encourage  expenditure,  i.  410 
of  agreement  for  voluntary  lease  not  enforced,  i.  410 
in  excess  of  execution  of  power,  de(»«ed  for  term  which  donee  may 

grant,  i.  440 
equity  will  not  decree,  of  agreement  for  lease  of  land  to  ecclesiastic 

contrary  to  restraining  statute,  semble,  L  551 
when  consequent  on  agreement  for  lease,  i.  621 
terms  mtowt  be  ascertainable,  i.  6S2 
cases  of  part  performance,  i.  628 
terms  must  be  fair  and  reasonable,  i.  625 
party  seeking,  must  be  able  to  perform  his  contract,  i.  626 
necessity  for  consideration,  i.  ^28 
plaintiff  must  not  be  guilty  of  laches,  i.  628 
who  entitled  to,  i.  629 

assignee  of  agreement,  i.  629 
bankrupt,  i.  629 
insolvent,  i.  633 
party  guilty  of  breach  of  agreement,  i.  636 
suppression,  i.  636 
contracting  for  assignment  of  premises,  i  636 
refusing  to  execute  counterpart,  i.  637 
whether  court  wifi  direct  execution  of  lease  after  expiration  of  term 

held  under  agreement,  i.  637 
parties  to  suit,  i.  638 
party  cannot  at  same  time  proceed  for,  and  for  use  and  occiuMition, 

i.  639 
after  decree  for,  and  lease  executed,  lessee  will  be  restrained  from  pro- 
ceeding at  law  for  damages,  i.  639 
but  lessor  must  file  new  bUl,  i.  640 
paralysis  no  impediment  to,  i.  640 
plaintiff  failing  m  suit  for,  cannot,  in  same  suit,  get  a  decree  on  terms 

of  defendant's  answer,  i.  651 
of  covenant  to  renew,  i.  735.    See  further,  Reivbwal. 

SPIRITUAL  CORPORATIONS.    See  Ecclkustioal  CoRPORATioifs. 

SPORTING. 

reservation  of  power  of,  not  authorised  by  general  power  of  leasing, 
i.  423 

STAMP  DUTY. 

leases  and  agreements  by  Commissioners  of  Woods  and  Forests,  &c., 
exempt  from,  i.  196 
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STAMP  DUTY^eonHnued). 

none  payable  on  lease  of  nuneB,  nunenJs,  &c.  belonging  to  Dtichy  of 

Cornwall  for  a  period  not  exceeding  one  year,  i.  342 
none  payable  on  leases  to  Crown,  i.  547 
none  payable  on  leases  under  4  &  5  Will.  4.  c.  76,  (New  Poor  Law  Aeij) 

umble,  i.  568 
on  deed  under  8  &  9  Vict.  c.  106 ;  ii.  8 
on  surrender^  ii  504 
on  leases  by  Crown,  ii.  545 
sabiects,  ii.  548 
statutes  applicable  to  leases  not  under  seal  as  well  as  under  seal,  ii.  548 
where  the  consideration  relates  to  the  improvement  of  the  estate,  ii.  551 
where  moneys  paid  by  lessor  lor  insarance  are  reserved  as  rent,  ii.  552 
in  a  lease  for  a  gross  sum  and  a  peppercorn  rent,  ii.  552 
conveyance  and  lease  stamp  distinguished,  ii.  553 
lease  and  agreement  stamp  distinguished,  ii.  553 
regulated  by  sum  expressed  as  the  consideration,  iL  553 
p^ialty  for  fraud,  ii.  554 
consequences  of  insufficient  stamp,  ii.  554 
may  be  impressed  after  execution  of  lease  on  pa3rment  of  penalty, 

ii.  555 
remission  of  penalty,  ii.  555 
courts  of  law  will  not  stop  cause  to  get  instrument  stamped,  ii.  556 
eauity  more  indulgent,  ii.  556 
where  penal  rents  reserved,  ii.  556 
where  cumulative,  ii.  557 
on  leases  of  chattels,  ii.  558 
where  fixtures  and  romiture  let  with  house,  ii.  558 
on  lease,  not  under  seal,  of  corporeal  and  incorporeal  hereditaments, 

ii.  559 
where  stranger  covenants  for  payment  of  rent,  ii.  559 
where  schedule  or  other  instrument  referred  to,  ii.  560 
'on  counterpart  and  duplicate,  i.  550.  562 
number  of  folios  to  be  capable  of  proof,  ii.  563 

what  to  be  counted,  ii.  563 
in  leases  of  Duchy  of  Cornwall  lands,  ii.  563 

under  Poor  Law  Acts,  ii.  563 
on  bond  for  pavment  of  rent,  ii.  563 
on  agreement  for  lease,  ii.  564 

mere  proposal  not  an  agreement,  ii.  565 
p^r  must  be  under  hand,  ii.  566 
efiect  of  sealing,  ii.  566 
signification  of  word  maUer^  ii.  566 
exception  in  55  Geo.  3.  c.  184  ;  ii.  566 
in  surrender  and  agreement  for  new  lease,  ii.  567 
when  opposite  to  one  of  several  signatures,  ii.  567 
number  of  folios  allowed,  ii.  567 

within  what  period  agreement  may  be  stamped  after  signature,  ii.  567 
on  license  to  demise  cop^rholds,  ii.  568 
on  memorial  for  registration,  ii.  575 

STATUTES.    ^  Tablb  OF,  at  beginning  of  Vol.  I.,  p.     ix. 

STATUTE  MERCHANT,  TENANT  BY, 
duration  of  lease  by,  i.  122 

STATUTE  STAPLE,  TENANT  BY, 
duration  of  lease  by,  i.  122 
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STEWARD 

of  manor,  wfaetiier  empowered,  viffute  officUj  to  grant  licoises  to 

demise,  i.  108 
lease  by  principal  to,  i.  559 

though  good  at  law,  viewed  with  jealousy  in  equity,  L  559.    See 
farther,  Agent. 

STEWARD  OF  HONOR, 
lease  of  office,  i.  26 

STRANGER. 

neither  bound  nor  benefited  by  estoppel,  i.  55 

effect  of  his  obtaining  a  renewal  by  eupprestio  veri,  or  iU4fffeitiof<M, 

i.  765 
to  deed,  effect  of  habendmn  to,  ii.  49 
as  to  reservation  of  rent  to,  ii.  96 

covenant  to  pay  rent  to,  ii.  98 
effect  of  8  &  9  Vict.  c.  106 ;  ii.  98 

STYLE, 

effect  of  alteration  of,  as  to  conmiencement  of  lease,  ii.  66 

SUFFERANCE,  TENANT  AT. 

lessee  of  tenant  for  life,  on  lessor^s  death,  becomes,  i.  96 
to  lessee  of  tenant  by  curtesy,  i.  97 

in  dower,  i.  97 
has  no  demisable  estate,  i.  122 
tenant  holding  over,  becomes,  i.  657 
how  converted  into  tenant  from  year  to  year,  i.  657 

8UQGESTI0  FALSI, 

effect  of  stranger  obtaining  renewal  by,  i.  765 

SUPPBESSIO  VEBl 

effect  of  stranger  obtaining  renewal  by,  i.  765 

SURETY, 

liability  of,  on  lessee's  bankruptcy,  ii.  354.  450 

SURRENDER 

by  lessor,  tenant  for  life,  does  not  defeat  lessee's  inter^t,  i.  95 

the  like,  as  to  lessor  tenant  from  year  to  year,  i.  104 

as  to  surrender  of  existing  inteiests  for  puiposes  of  renewal,  i.  787      « 

effect  of  4  Geo.  2.  c.  28 ;  i.  787 

39  &  40  Geo.  3.  c.  41 ;  i.  787 

mortgagee  not  compelled  to  join  in,  i.  789 
as  to  forfeiture  by,  iL  499 
definition  of,  ii  499 
of  corporeal  hereditaments,  might  be  made  without  deed  or  writing  at 

common  law^  ii.  499 
otherwise  of  incoxporeal  hereditaments,  ii.  499 
effect  of  Statute  of  Frauds,  ii.  499 

7&8Victc.  76;  ii.  500 
8  &  9  Vict  c.  106 ;  ii.  500 
express,  or  by  act  of  party,  ii  501 

when  mere  writing  sufficient,  ii.  501 

cancellation  not  sufficient,  ii.  502 

nor  recital  of  surrender,  ii.  502 

nor  execution  of  counterpart  of  new  lease,  ii.  502 

nor  payment  of  rent  by  uiird  party,  ii  502 
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SURR£NDER-(cofritiMMf). 

nor  lease  cancelled  in  lessor's  possession,  ii.  608 

unless  other  drcnmstances  to  raise  presumption  of  surrender,  ii.  502 
cannot  be  by  parol  merely,  ii.  503 
but  qu.,  where  accompanied  by  change  of  tenancy,  ii.  503 
no  particular  form  of  words  required,  ii.  504 
interesge  termini  no  impediment  to,  ii.  504 
remainder  is,  ii.  504 
stamp  on,  ii.  504 
implied,  or  by  operation  of  law,  ii.  505 
signification  of  term,  ii  505 
how  effected,  ii.  505 
redemise  by  lessee  to  lessor,  ii.  505 

acceptance  by  lessee  of  incompatible  estate,  interest,  or  office,  L  464 ; 
ii.  506 
examples,  i  464 ;  ii.  506 
no  surrender  unless  lessee  takes  estate  contracted  for,  iL  509 
otherwise  in  surrenders  by  deed,  ii.  510 
express  and  implied  surrenders  contrasted,  ii.  511 
estate  of  lessee  sayed  by  Statute  of  Uses,  ii.  511 
requisites  to  surrender  and  meiger,  ii.  511 

examples,  ii.  511 
one  term  may  merge  in  another,  ii.  515 
surrender,  how  pleaded,  ii.  515 

SURVEYOR-GENERAL, 

office  of,  united  to  office  of  Commissioners  of  Woods  and  Forests,  &c., 
i.  187 

SURVEYOR  OF  GREEN  WAX, 
lease  of  office,  i.  26 
office  abolished,  L  26,  n.  (/) 

SURVEYOR  OF  SIXPENNY  WRITS  IN  CHANCERY, 
lease  of  office,  i.  26 

SURVEYOR  OF  SUBPCENAS, 
lease  of  office,  i.  26 

SUSPENSION 

of  power  of  leasing,  i.  525.    See  Power. 

of  rent  occasioned  hy  wrongful  eviction  of  lessee  by  lessor^  ii.  127 

no  assistance  in  equity,  ii.  128 

there  must  be  eviction,  ii.  128 

trespass  will  not  effect  it,  iL  128 

eviction  by  stranger  claiming  by  title  paramount  will  occasion,  ii.  129 

TAIL,  TENANT  IN, 

lease  by,  at  common  law,  i.  65 

determinable  by  issue,  reversioner,  or  rem^der-man,  i.  65 
under  enabling  stat.  of  32  Hen*  8.  c.  28;  i.  66 
provisions  of,  i.  .66 
restrictions  relaxed  by  3  &  4  Will.  4.  c.  74;  i.  68 
enactment  of  32  Hen.  8.  still  in  force,  i.  68 
with  reversion  in  Crown,  may  lease  under  32  Hen.  8.  c.  28  ;  i.  69 
lease  by,  under  32  Hen.  8.  c.  28,  not  binding  on  remainder-man  or 

reversioner,  i.  69 
imperfect  operation  of  act  remedied  by  powers  of  leasing,  i.  69 
to  lease  unaer  32  Hen.  8.  c.  28,  lessor  must  have  vested  estate  tail, 
i.  69 
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TAIL,  TENANT  IN— («)«lf«w«i). 

ex  prcmsicne  viri,  not  within  32  Hen.  8.  c.  28  ;  i.  70 
lease  under,  must  be  by  indenture,  and  lessor  of  full  age,  i.  70 

of  lands  corporeal,  &g.,  i.  70 
lease  by,  of  things  Ijing  in  grant,  under  32  Hen.  8.  c.  28 ;  i.  70 

of  copyholds,  i.  72 
reversionary  leases  by,  i.  72 
effect  of  conditional  surrender,  i.  72 
must  be  of  lands,  mogt  common^  leUen  to  farm,  i.  73 

effect  of  words,  i.  73 
effect  of  omission  of  exception  of  trees,  i.  74 
several  lands  comprised  in  one  lease,  effect  of,  i.  74 
must  no£  be  made  without  impeachment  for  waste,  i.  74 
term  wananted  by  statute,  i.  76 
whether  ninety-nine  years,  if  three  lives  so  long  live,  justified,  i.  75 
effect  of  excess  in  term,  i.  76 
less  term  may  be  granted,  i.  76 
conmiencement  of  term,  i  76 
amount  of  rent  required,  L  77 
several  landa  comprised  in  one  lease,  effect,  i.  77 
lease  by  coparceners,  tenants  in  tail«  i.  78 
rent  must  be  reserved  during  whole  term,  i.  79 
more  than  accustomable  rent  may  be  reserved  under  32  Hen.  8. 

c.  28 ;  i.  81 
whether /?ro  rata  rent  reservable,  i.  81 
entire  rent  on  distinct  lands  in  one  lease,  not  reservable,  i.  82 
express  words  of  reservation  not  necessary,  i.  82 
particular  days  of  reservation  not  necessary,  if  reserved  yearly,  i.82 
days  of  grace  allowed,  i.  83 
variation  in  terms  of  reservation  not  important,  if  reservation  of 

same  value,  i.  83 
ancient  rent,  what  considered,  i.  83 
lease  by,  not  according  to  32  Hen.  8.  c.  28,  good  against  lessor,  i.  84 
voidable  by  issue,  i.  84 
capable  of  confirmation,  i.  85 

otherwise  if  void,  ii.  85 
interference  of  equity  on  non-compliance  with  stat.  of  32  Hen.  8. 
c.  28  ;  i.  85 
may  now  lease  under  3  &  4  Will.  4.  c  74 ;  i.  86 
lease  must  be  by  deed,  i.  87 

if  made  by  feme  covert^  husband  must  concur,  i.  87 
and  she  must  acknowledge  it,  i.  87 
after  possibility,  &c.,  not  within  32  Hen.  8.  c.  28  ;  i.  70 
as  to  enrolment  of  lease  by,  i.  87 
enabling  clause  of  3  &  4  Will.  4,  c.  74,  does  not  extend  to  expectant 

interest  of,  i.  90 
confirmation  by,  of  voidable  estates,  i.  91 

lease  by  one  of  two  coparceners  in  tail,  under  32  Hen.  8.  c.  28 ;  i.  138 
lease  by,  for  lives,  witnout  mentioning  whose,  effect  of,  i.  680 
issue  of,  not  liable  to  perform  ancestor's  covenant,  i.  741 
within  apportionment  act  of  11  Geo.  2.  c.  19 ;  ii  140 
exprovtsicne  tfiri,  also  within  it,  ii.  141 
after  possibility,  &c.,  also,  ii.  141 
after  possibility,  &c.,  enabling  clause  of  3  &  4  Will.  4.  c.  74,  does  not 

extend  to,  i.  89 
after  possibility,  &c.,  duration  of  lease  by,  i.  97 
ex  proviiione  viri,  enabling  clause  of  3  &  4  Will.  4.  c.  74,  does  not 

extend  to,  i.  89 
of  gift  of  Grown,  enabling  clause  of  3  &  4  Will.  4.  c.  74,  does  not 
extend  to,  i.  89 
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TAXES, 

oovenant  to  paj,  ii.  169 

itirtingnidHW  into  oidiiiaiy  and  exinMHtlinaiy,  ii.  169 

partiamfliitMy  tax,  ii.  1G9 

aewen-cate  is  not,  iL  169 

nor  oonnty  rate,  iL  169 

nor  biidge  r^air  rate,  ii.  169 
effect  of  word  mxt,  iL  170 
general  fonn  of  ooTenant  to  pay,  iL  170 
tenn  taxa  indndes  land-tax,  ii.  171 
effect  of  wordi  wdAoitf  a$^  d$dmiitiom^  &c.,  ii.  171 
rent-cliaige,  when  indoded,  ii.  171 
in  case  of  bishop's  lease,  iL  172 
oqiense  of  building  party-wall  not  incladed,  ii.  172 
nor  poor  and  church-rates,  ii.  172 
effect  of  land-tax  acts,  iL  173 

examples,  iL  173 
fireik  Uuxgy  signification  o^  ii.  176 
effect  of  omission  to  deduct  frwn  current  rent,  ii.  177.  180 
effect  of  property-tax  act,  iL  178 
set-off  in  reelect  of  taxes  paid,  iL  179 
as  to  payment  of  rent-diaige  on  ccnnmiitation  of  tithes,  ii.  181 

TELLER  OF  EXCHEQUER, 
lease  of  office,  i.  25 
office  abolished,  L  25,  n.  (#) 

TENANT  BY  THE  CURTESY.    See  Curtesy,  Twakt  by. 
TENANT  IN  I>OWER.    See  Dowbr,  Tenant  in. 
TENANT  BY  ELEGIT.    See  ELSon,  Tenant  by. 
TENANT  IN  FEE-8IMPLE.    See  Fbe^diplb,  Tenant  in. 
TENANT  FOR  LIFE.    See  Lm,  Tenant  roa. 

TENANT  PUR  AUTRE  VIE.     See  Lira,  Tenant  roa;  and  Pvr  Autrb 
Vie. 

TENANT  BY  RECOGNIZANCE  IN  NATURE  OF  STATUTE  STAPLE. 
See  Rbooonizanoe,  Tenant  by. 

TENANT  BY  STATUTE  MERCHANT.    See  Statute  Merchant,  Te- 

NANT  BY. 

TENANT  BY  STATUTE  STAPLE.    See  Statute  Staple,  Tenant  by. 

TENANT  AT  SUFFERANCE.    See  Suppbranoe,  Tenant  at. 

TENANT  IN  TAIL.    See  Tail,  Tenant  in. 

TENANT  AT  WILL.    See  Will,  Tenant  at. 

TENANT  FROM  YEAR  TO  YEAR.    .S^  Year  to  Year,  Tenant  prom. 

TENANT  FOR  YEARS.    See  Years,  Tenant  por. 

TENANTS  IN  COMMON.    See  Common,  Tenants  in. 

VOL.  U.  M  M  M 
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"TENANT-RIGHT" 

of  renewal,  nature  of,  i.  703 

TENENDUM, 

object  of,  ii.  47 

TENTHS, 

leases  of,  i.  202 

TERM. 

signification  of  word,  i.  22 ;  ii.  50 
what  allowed  under  enabling  statute  of  32  Hen.  8  ;  L  247 
what  authorised  b^  power  of  leasing,  i.  424 
years  absolute,  i.  424 
liyes,  i.  4SS4 

years  determinable  on  lives,  i.  424 

freehold  not  authorised  by  power  to  lease  for  chattel  interest,  i.  426 
nor  vice  versa,  L  426 
distinction  between  particular  power  affinnative,  and  general  power 

restrained  by  negative,  i.  426 
as  to  vdidity^  in  lease  under  power^  of  proviso  to  enable  lessor  to 

determine  it  on  tender  of  money,  i.  427 
effect  of  power  of  leasing  €U  tenani  in  tail  may  do,  i.  432 

where  term  not  specified,  i.  433 
for  a  term  not  exceeding  thirty-one  years  or 
three  lives,  L  433 
power  of  leasing  for  lives  authorises  lease  for  life  of  survivor,  i.  434 

lives  must  be  in  esse  and  certain,  i.  434 
as  to  commencement  of  term  in  reversion,  i.  434 
effect  of  power  of  leasing  for  term  consistent  tDith  estate  for  wbick 

lands  then  held,  i.  436 
effect  of  lease  without  specifying  term,  i.  436 
power  of  leasing  for  certain  term  authorises  lease  for  less  term,  i.  436 
effect  of  excessive  term  being  granted,  i.  436 
at  law  and  in  equity,  L  437 
where  lease  contains  a  covenant  for  renewal,  i.  438 
specific  performance  decreed  for  term,  which  donee  of  power  may 
grant,  i.  440 
commencement  of,  distinction  between  leases  in  possession,  i.  442 

reversion,i.  442-3. 460 
reversionary  leases,  i.  442.  444 
leases  of  the  revernon,i.  442.444 
concurrent  leases,  i.  442,  444 
where  power  silent  as  to  period  of  conunenoement,  i.  464 
duration  of,  at  will,  i.  662 

for  a  year :  from  year  to  year,  i.  667 
for  years  absolute,  i.  668 
for  years  determinable,  L  670 
for  a  term,  with  accessional  term  on  event,  i.  673 
for  lives,  i.  678 
necessity  for  certainty  of,  ii.  60.    See  further,  CoHMSNCBMEirr,  Dura- 
tion, and  End. 
difference  between  an  Habendum  after  end  of  existing  lease,  and  after 

end  of  term,  ii.  60 
of  leases  granted  by  trustees  of  charities.    See  Charities. 
of  years.    See  Years,  Term  of 
attendant.    See  Outstanding  Term. 

TESTATUM 

states  consideration,  ii.  19 
receipt  for,  ii.  19 
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TESTATUM— <0OfKffi«ei). 

names  of  lessor  and  lessee,  ii.  20 
omission  of  lessor's  name,  ii.  21 

whether  omission  to  name  lessee  in,  can  be  supplied  by  Haben- 
dum, ii.  21 
operative  words,  ii.  22 

"  THOUSAND." 

construction  of  word,  ii.  206 

TIMBER. 

treaty  respecting  timber  in  leases  of  land  within  Duchy  of  Lancaster, 

i.  214 
unless  excepted,  included  in  demise,  ii.  43 

TITHES 

may  be  leased,  i.  24 
compensation  to  lessees  of,  L  24,  n.  (Q 

whether  demisable  by  tenant  in  tail  under  32  Hen.  8.  c.  2S ;  i.  70 
leases  of,  by  ecclesiastical  and  eleemosynary  corporations,  i.  247 
act  of  1  &  2  Vict  c.  106^  restraining  leases  to  ecclesiastics,  does  not 
extend  to,  i.  551  , 

as  to  payment  of  rent-chaise  on  commutation  of,  ii.  181 
covenant  in  lease  of,  not  to  let  farmers  have  part,  runs  with  land,  iL  405 

TITLE. 

lessee  cannot  dispute  lessor's,  i.  59. 172 

nor  parties  claiming  under  him,  i.  59 

but  may  show  that  title  is  det^mined,  i.  60. 172 
examples,  i.  61 
not  usual  to  require  investigation  of  lessor's,  i.  614 
whether  production  of  lessor's  title  can  be  enforced,  i.  614,  e?  geq. 

result  of  cases,  i.  618 
riffht  to  inspect,  may  be  waived,  i.  618 
aner  execution  of  lease,  lessee  cannot  enforce  production,  without 

express  agreement,  i.  619 
covenants  for  title  run  with  land,  ii.  402 

TOLLS 

may  be  leased,  i.  24 

in  general  pass  without  deed,  ii.  26 

TORT, 

action  on  the  case  founded  on  the,  when  maintainable,  i.  732 

TORTIOUS  ALIENATION, 
as  to  forfeiture  by,  ii.  492 
effect  of  8  &  9  Vict.  c.  106 ;  ii.  493 

TORTIOUS  ESTATE. 

lease  of  owner  of,  operates  by  estoppel,  i.  53 

T0TIE8  QUOTIES. 

effect  of  words,  in  covenant  for  renewal,  i.  712 

TRADE. 

covenant  to  restrain  trading  on  premises,  ii.  229 
whether  usual  or  not,  ii.  160.  229 

M  M  M  2 
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TRADE— (canHnued) . 

rans  with  land,  ii.  9S0.  402 
distinction  between  tfxuie  and  busine$8y  ii.  231 
what  a  breach,  ii.  231 
schoolmaster,  ii.  231 
retail  brewer,  ii.  231 
vender  of  coals,  ii.  231 
private  lunatic  asylum,  ii.  232 
coachmaker,  ii.  232 
pnblic-honse,  ii.  232 
not  necessaiy  that  lessee  should  carry  on  eveiy  branch  of  prohibited 
trade,  to  effect  breach,  ii.  235 
covenant  not  to  trade  within  certain  distance,  ii.  SS35 

mode  of  admeasurement,  ii.  236 
waiver  of  breach,  ii.  236 

covenant  not  to  use  premises  in  particular  way,  ii.  236 
no  relief  in  equity  from  forfeiture,  ii.  236 
license  for  one  tiade  will  not  authorise  another,  ii.  236 
injunction  to  restrain,  ii.  237 
bill  for  account,  ii.  237 

discovery,  ii.  237 
forfeiture  for  breach  of  covenant  in  restraint  of,  not  relieved  against  in 
equity,  ii.  4S4 

TRANSFER  OF  REVERSION.    See  Revebsion. 

TREASURERS 

of  churches,  within  32  Hen.  8.  c.  28 ;  i.  239 

TRESPASS, 

act  of,  not  supported  by  interesse  termifd,  i.  23 

bargainee  before  entxj  cannot  maintain,  i.  23 

lessee  cannot  maintain,  before  entry,  ii.  7 

even  nnder  lease  by  bargain  and  sale  enrolled;  covenant  to  stand 

seised ;  or  lease  and  release,  or  feoffment  to  uses,  ii.  7 
lessor  cannot  maintain,  until  re-entry  after  eiqpinition  of  lease,  u.  518 
otherwise  on  an  estate  at  wiU,  i.  656 
will  not  effect  suspension  of  rent,  ii.  128 

TRUST 

not  implied  between  lessor  and  lessee,  i.  22 

lessee  under  power  of  leasing  may  hold  lease  in  trust  for  lessor,  i.  523 
as  to  trusts  being  grafts  on  renewed  term,  i.  762.    J^  fbrUier, 
Renewal. 

TRUSTEES 

should  join  cestui  que  trust  in  leasing,  i.  123 

mode  of  reserving  rent,  i.  124 

covenants  should  be  entered  into  with,  i.  124 

of  poor  allotments,  power  to  lease  to  industrious  cottagers,  2  Will. 

4.  c.  42,  i.  326 
effect  of  leases  by,  at  law,  L  345 

in  equity,  i.  345 
limit  of  term  of  leases  granted  by,  i  345  % 

proof  of  reasonableness  of  term,  devolves  on  trustee  and  lessor,  i.  346 
for  sale  cannot,  in  general,  lease,  i.  346 
cestui  que  trust  ought  to  join  with,  or  sanction  of  Court  of  Chanoeiy 

be  obtained,  i.  347 
for  ecclesiastical  corporations  directed  to  concur  in  leases,  i.  347 
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as  to  exeention  of  power  of  leasing  by  trustee  to  preaenre  contrngent 

remainders,  L  403 
excessiye  leases  by  trustees  of  legal  estate,  with  limited  power  of 

leasing,  thongn  good  at  law,  may  be  avoided  in  equity,  L  625 
lease  to,  by  cestui  qne  trust,  i.  559 

thongh  good  at  law,  viewed  with  jealousy  in  equity,  i.  55d.    Sm 
farther,  Aosirr. 
may  enforce  specific  perfonnanoe  of  covenant  for  renewal,  i.  751 
cannot  exercise  power  capriciously,  i  751 

TRUSTEES  OF  CHARITIES.    See  Chabitibs. 

TURBARY 

granted  to  a  house  will  pass  under  word  appurimaneet,  ii.  33 

TWELVEMONTH, 

lease  for  a,  is  a  lease  for  a  year,  L  657 

lease  for  twelvemonths  enures  for  48  weeks,  i.  657 

certain,  and  six  months'  notice  afterwards,  i.  667 
effect  of,  L  667 

ULTIMU8  HCERES, 

disposition  of  interests  of  Crown  as,  in  Scotland,  i.  207 

UNDERLEASE 

distinguished  for  assignment,  i.  101 
no  privity  between  underlessee  and  original  lessor,  i.  102 
underlessee  not  personally  affected  by  covenants  in  original  lease, 
i.  102 

but  land  not  discharged,  i.  102 
assi^ment  not  converted  into,  by  reservation  of  rent  and  power  to 

distrain,  i.  102 
should  contain  covenants  corresponding  with  those  in  original  lease, 

i.  103 
provision  for  underlessee's  security  against  original  rent,  i.  103 
of  copyholds,  license  not  necessary  to,  i.  110 
covenant  in  restraint  of,  without  license  not  usual,  ii.  160.  238.    See 

farther.  Assignment. 
whether  a  continuing  breach,  ii.  472 

UNDERLESSEE 

estopped  from  denying  lease  recited  in  underlease,  i.  60 
of  charity  trustees  not  usually  disturbed,  on  lease  by  them  being 
annulled,  i.  362 
the  like  of  his  assignee,  i.  362 
effect  of  renewal  obtained  by,  i.  765 
effect  on,  of  renewal  of  original  lease,  i.  782 

of  lease  founded  on  usury,  not  diBturi)ed,  when  not  concerned  in  it, 
ii.  20 

UNDER-TENANT, 

who,  within  the  term,  ii.  420 

UNSOUND  MIND.    See  Lunatic. 

USE. 

lease  of  use  of  a  thing  is  ^nerally  a  lease  of  the  thing  itself,  ii*  32 
covenant  not  to  use  premises  in  a  particular  way,  ii.  236 
forfeiture  for  breach  of  covenant  to  use  premises  in  a  particular  way 
not  relieved  against  in  equity,  ii.  484 
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USE  AND  OCCUPATION, 

when  mortgagee  may  sue  mortgagor's  lessee  for,  i.  170 
corporation  may  maintain  debt  or  assampdt  for,  i.  178 
party  cannot  at  same  time  proceed  for,  and  for  a  specific  perfoimaiioe, 
i.639 

USUAL 

signification  of  lands,  usually  demised,  L  412 

ututd  or  aocusiomed  rmty  i.  414 
signification  of  word,  in  agreement  for  nsnal  covenants,  iL  183 

USUAL  COVENANTS, 
what  are,  ii.  155 
where  lessor  seised  in  fee,  ii.  155 

general  principles,  iL  157 
as  to  covenant  not  to  assign  or  underlet  withont  license,  ii.  160.  238 
not  to  can^  on  particular  trade,  ii.  229 
to  insure,  iL  229 

to  pay  land-tax  or  sewerVrate,  ii.  161 
by  lessor  to  rebuild  in  case  of  fire,  or  rent  to  cease,  iL  161 
where  covenants  usual  in  neighbourhood  contracted  for,  inquiry  will  be 

directed,  ii.  161 
where  lessor  himself  only  a  lessee,  and  underlessee  ignorant  of  it,  ii.  161 

cognizant  of  it,ii.  161 

USURY. 

usurious  consideration  vitiates  lease,  iL  20 
innocent  underlessee  not  disturbed,  ii.  20 

VENUE, 

where  to  be  laid  in  action  against  lessee's  executor,  iL  371 

VICAR 

is  a  sole  corporation,  L  177 

VINTNER. 

not  within  32  Hen.  8.  c.  16,  relating  to  alien  artificers,  i.  533,  n.  (r) 

VISITOR  AND  GUARDIANS  OF  POOR 

empowered  to  take  land  as  a  corporation,  i.  554 

VOIDABLE  LEASE 

may  be  confirmed,  L  32 

VOLUNTARY  AGREEMENT 
is  nudum  padum,  L  744 

VOLUNTARY  CONVEYANCE, 

party  claiming  under,  postponed  to  covenantee  for'valuable  considera- 
tion, i.  741 

VOLUNTARY  LEASE. 

specific  performance  of  agreement  for,  not  enforced,  L  410 

VOLUNTARY  SETTLEMENT 
revoked  by  lease,  i.  21 

WAIVER 

by  lord  of  manor  of  forfeiture  of  copyhold,  i.  106 

01  right  to  inspect  lessor's  title,  i.  618 

of  forfeiture  consequent  on  lacnes  in  applying  for  renewal^  i.  762 
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WAiyEBr^eontinuei). 

lessor  may  waive  forfeiture  of  lease,  ii.  468 
what  acts  may  amount  to,  ii.  46d 

camiot  take  place  unless  lessor  have  notice  of  forfeiture,  ii.  409 
right  of  re-entry  for  forfeiture  may  he  reserved  notwithstanding  accept- 
ance of  rent,  ii.  470 
where  breach  continuing,  ii.  470 
as  to  bill  for  discovery  of  forfeiture  without  waiver,  ii.  474 

WARD, 

lease  by,  to  guardian,  i.  659 

though  good  at  law,  viewed  with  jealousy  in  equity,  i.  559.    See 
further,  Aoint. 

WARRANTY. 

effect  of  3  &  4  Will.  4.  c.  74  on,  i.  90 
effect  of  3  &  4  Will.  4.  c.  27  on,  i.  91 

WASTE 

in  lessee  to  open  new  mines  unless  authorised,  i.  21 

writ  of,  abolished,  i.  21,  n.  (6),  132,  n.  (y) 

lessee  of  Grown  lands  not  to  be  exempted  from  punishment  for,  i.  194 

exceptions,  i.  194 
ecclesiastical  leases  under  enabling  statute  of  32  Hen.  8,  allowing  waste, 

void,  i.  247 
as  to  exemption  from  punishment  for,  in  leases  under  powers,  i.  514 

WASTES, 

power  of  lord  of  manor  to  lease,  i.  384.    See  also  Common. 

WATER. 

covenant  for  supplying  demised  premises  with,  runs  with  land,  ii.  402 

WAY, 

riffht  of,  may  be  leased,  i.  24 

when  it  passes  under  word  appurtenances,  ii.  34-5 

reservation  of  right  of,  ii.  39 

reservation  of,  for  foot  or  horses,  does  not  confer  carriage  way,  ii.  39 

WEAK  PERSON, 

lease  by,  not  void,  i.  44 

unless  fraudulently  obtained,  i.  44 

WILL, 

revoked,  pro  tanto,  by  lease,  i.  21 

lease  at,  by  feme  sole,  not  determined  by  marriage  merely,  i.  47 
by  joint  tenants,  not  prejudiced  by  death  of  one,  i.  125 
existence  of  tenancy  at,  no  objection  to  lease  granted  under  power  of 

leasing  in  possession,  i.  446 
tenancy  at,  created  by  entry  under  agreement  for  lease,  i.  611 
in  debt  for  rent  upon  tenancy  at,  plaintiff  must  show  an  occupation, 

i.  656 
tenancy  at,  express  or  implied,  i.  652 

how  created,  i.  652 

how  converted  into  tenancy  from  year  to  year,  i.  653 

example  of,  i.  654 

how  determined,  i.  654 
rent,  i.  654-5 
emblements,  i.  654 
on  determination  of,  lessor  may  bring  trespass  without  entiy,  i.  656 
tenant  at,  cannot  underlet^  i.  104 
underlease  would  deteimme  will,  i.  104 
effect  of  lease  by  tenant  at,  as  to  estate  of  original  lessor,  i.  104 
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WINCHESTER, 

leases  of  lands  belonging  to,  i.  282 

WINE  LICENSES, 

leases  of  revenue  of,  i.  202,  n.  (/>) 

WITNESS 

attesting  deed  of  corporation,  whether  to  be  called,  i.  179 
who  considered^  nnder  deed  executing  power  of  leasing,  i.  41 1 

WITNESSING  PART 

of  lease,  ii.  19.    See  Testatum. 

WOODS  AND  FORESTS,  &c., 

leases  by  commissioners  of.    See  Crown. 

WORDS 

accustomabfy  demised,  signification  of,  i.  412 
acts,  signification  of,  ii.  310 
a  daiu,  salification  of,  ii.  54-6 
d  die  dcUus,  si^fication  of,  ii.  54-5 
imeimU  rent,  signification  of,  i.  414,  e$  eeg,,  465 
and,  when  signifying  or,  i.  452 

and  Mies  ^[uoties,  effect  of,  in  coyenant  for  renewal,  i.  712 
(M^rtenances,  si^ification  of,  ii.  33 
a  tempore  oonfectionis,  signification  of,  ii.  54-5 
at  construed /rom,  ii.  66 
belonging,  signification  of,  ii.  34 
best  rent,  signification  of,  i.  463 
custom,  si^ification  of,  iL  279 
default,  signification  of,  ii.  310 
demise  and  lease  import  a  present  possession,  i.  454 
during  the  term,  efficacy  of  in  Reddendum,  ii.  91 
endeavour,  signification  of,  i.  732 
ex  tunepriw,  sequent.,  signification  of,  ii.  54-5 
farm  let,  origin  of,  i.  2,  and  n.  (d) 
fresh  taxes,  signification  of,  ii.  176 
/rom,  sign^cation  of,  ii.  54-5 

effect  of,  in  lease  under  power  to  lease' in  possession,  i.  450 

construed  on,  ii.  112 
from  the  day  of  the  date,  signification  of,  ii.  54-5 
from  henceforM,  signification  of,  ii.  54-5 
frcm  the  aojf  of  the  making,  signification  of,  iL  54-5 
from  the  making,  signification  of,  ii.  54-5 
from  time  to  time,  effect  of,  in  covenant  for  renewal,  L  712 
h^neeforih,  signification  of,  ii.  54-5 
in  the  same  firm,  effect  of,  in  covenant  for  renewal,  i.  724 
matter,  signification  of,  ii.  566 
means,  signification  of.  ii.  310 
neglect,  signification  of,  ii.  310 
net  rent,  signification  of,  ii.  172 
or  construed  and,  ii.  92 
quarter  of  com,  signification  of,  ii.  101 
reddendwn,  effect  of,  in  lease  for  life,  ii.  87 
remainder,  when  signifying  reversion,  i.  451 
scot,  effect  of,  ii.  170 
thousand,  construction  of,  ii.  206 

under  the  same  rent  and  covenants,  effect  of,  in  covenant  for  renewal, 
i.  713. 
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ufiderwriUeny  constraction  of,  ii.  36 

usutU  or  deeuetamed  rent,  signification  of,  i.  414.  466 

umalfy  demised,  signification  of,  i.  412 

WRITING, 

not  necessary,  at  common  law,  to  lease  of  corporeal  liereditamentf , 
11. 1 
except  by  corporations  aggregate,  ii.  1 
otherwise  of  incorporeal  hereditaments,  ii.  1 
effect  of  Statute  of  Frauds,  ii.  3 

YEAR. 

on  lease  for  a  year,  tenant  most  quit  at  end  without  notice,  i.  667 

YEAR  TO  YEAR, 

duration  of  lease  from,  i.  667 

YEAR  TO  YEAR,  TENANCY  FROM, 

when  it  arises  between  mortgagee  and  lessee  of  mortgagor,  i.  171 
lessee  by  entry  may  become  tenant  from  year  to  year  to  corporation, 

thougn  demise  not  under  conmion  seal,  1. 178 
if  lease  under  power  defective,  appointee  may  become  tenant  from  year 

to  year,  i.  624 
may  be  created  by  entry  under  agreement,  and  payment  of  rent,  i.  612 
tenancy  at  will,  how  converted  into,  i.  668 
tenancy  at  sufferance,  how  converted  into,  i.  667 
transmissible  to  representatives,  i.  668 
duration  of  lease  by  tenant  from,  i.  103 

effect  of  his  lease  from  year  to  year,  i.  103 

not  determinable  by  notice  from  original  lessor,  i.  104 
by  underletting,  tenant  acquires  reversion,  i.  104 

and  may  distrain,  i.  104 
effect  of  lease  by  tenant  from,  for  twenty-one  years,  i.  104 

"  YEAR  TO  YEAR  AND  SO  FROM  YEAR  TO  YEAR," 
duration  of  tenancy  from,  i.  668 

YEARS,  TERM  OF, 
origin  of,  i.  1 

common  before  reign  of  Edw.  1 ;  i.  1 
a  chattel  interest,  i.  3 
bequeathable  before  Statute  of  Wills,  i.  3 
lease  for,  i.  668 
ancient  limit  of,  i.  668 

lease  for  years,  without  naming  number,  good  for  two,  i.  668 
lease  from  year  to  year  till  six  years  expire,  good  for  six,  i.  668 
lease  for,  lasts  during  anniversaiy  of  day  of  grant,  i.  669  ;  ii.  Ill 

perfected  by  entry,  ii.  1 
one  may  merge  in  another,  ii.  616 
whether  prior  term  may  merge  in  immediate  remainder,  ii.  616 

YEARS,  TENANT  FOR^  TERM  OF. 
his  early  condition,  i.  2 
proj^ress  of  amelioration,  i.  2 
incidents  of  his  estate,  i.  6 

so  styled,  though  tenant  but  for  half  year,  &c.,  i.  22 
may  underlet,  i.  101 

underlease  distinguished  from  assignment,  i.  101 

VOL  II.  N  N  N 
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YEARS,  TENANT  FOR,  TERM  OF— (awftniied). 
power  of  distress  incident  to  demise  b^,  i.  101 
no  privity  between  underlessee  and  on§^nal  lessor,  i.  102 
underlessee  not  personally  affected  by  covenants  in  original  lease,  i.  102 
bnt  land  not  discfaarged,  i.  102 

YEARS  DETERMINABLE,  TERM  OF 
lease  for,  i.  670 

confers  chattel  interest  only,  i.  670 
power  of  leasing  for,  will  not  authorise  lease  for  lives,  i.  670 
lease  for,  is  absolute  if  cestui  que  vie  dead  at  the  time,  i.  670 

otherwise  if  condition  be  precedent,  i.  670 
period  of  determination  should  be  clear,  i.  671 
distinction  between  lease  for  years  determinable  on  lives,  and  lease  for 

lives,  i.  671 
lease  determinable  on  cesser  of  widowhood^  i.  671 

residence,  i.  671 
service,  i.  671 
lease  for^  not  a  holding  for  a  term  certain  within  1  Geo.  4.  c.  87 ;  i.  67. 

«  YIELDING  AND  PAYING  " 

are  ordinary  words  of  reddendum,  ii.  82 
create  an  implied  covenant,  iL  87 

YIELD  UP 

in  repair,  covenant  to.    See  Rbpaib« 

YORKSHIRE, 

of  registration  of  leases  of  lands  in,  ii.  569 


THE    END. 
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